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.    ON  EXPENSES  OF  UTIGATION— III. 

EXPENSES   IN  PARTICULAR   ACTIONS. 

Under  this  heading  there  falls  to  be  considered  the  application 
of  the  general  principles  regarding  expenses  to  particular  classes  of 
cases.  It  is  obvious  that  this  is  a  very  important  question,  since, 
after  the  verdict  has  been  given,  the  only  question  of  real  interest 
is  often  one  of  expenses.  And,  first,  what  are  the  rules  relating  to 
Jury  Trials  ? 

JURY  TRIALS. 

Ej^penses  relating  to  the  adjustment  of  Ismces. — ^When  issues  for  a 
jury  trial  are  adjusted  by  the  Court,  all  motions  for  the  expenses 
connected  with  their  discussion  should  be  made  at  that  time 
(Mackellar  v.  Duke  of  SiUJierland,  Jan.  14,  1859,  21  D.  222).  Ex- 
penses are  given  against  the  party  who  has  resisted  the  issue 
which  is  the  right  issue  to  try  the  case,  and  although  the  opposi- 
tion was  not  unreasonable  {Lennox  v.  Hitrlet  and  Campde  Alum 
Co.,  Dec.  8,  1859,  22  D.  178). 

After  tJie  Verdict. — Success  in  a  jury  trial,  as  in  an  ordinary  trial, 
gives  a  right  to  expenses,  and  as  a  general  rule  the  party  who 
holds  the  verdict  is  considered  successful  It  was  early  laid  down 
ju  the  common  law  of  the  Jury  Court  in  Scotland  "  that  when  a 
verdict  is  in  favour  of  a  party  expenses  go  with  it,  unless  special 
circumstances  can  be  stated  against  it  '*  {Hephurn  v.  Cowan,  July 
14,  1817,  1  Murray,  267).  The  question  of  expenses  in  theory 
lies  entirely  with  the  judge,  and  cannot  in  any  way  be  brought 
uuder  the  consideration  of  the  jury  {Simpson  v.  LUldle,  Dec.  3, 1821, 
2  M.  582,  per  L.  C.  C.  Adam).  But  the  Court  have  on  more  than 
one  occasion  given  effect  to  the  recommendation  of  the  jury  as  to 
oxi>ense3  {Dick  v.  Stewart,  Jan.  16,  1836,  14  Shaw,  218),  and  in 
most  actions  of  damages,  as  will  be  seen,  the  jury  have  it  in  their 
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power,  by  returning  a  verdict  of  nominal  damages,  to  modify  ex- 
penses, or  even  to  prevent  an  award  of  them  being  made. 

The  general  rule  will  not  be  departed  from  because  excessive 
damages  have  been  awarded.  "  On  the  principle  contended  for  at 
the  bar,"  said  Loixi  Gillies  in  one  case,  "if  we  thought  the 
damages  too  low  we  might  give  high  expenses,  and  thus  render  the 
jury  a  nullity  "  (Beatson  v.  Drysdale,  July  8,  1819,  2  Murray,  154). 
The  successful  party  is  still  entitled  to  full  expenses,  although 
he  obtains  as  damages  a  sum  much  smaller  than  he  sought. 

Exception  to  the  general  rule. — But  the  rule  that  expenses  follow 
the  verdict  does  not  hold  where,  1st,  the  damages  obtained  are 
» merely  nominal;  nor,  2d,  when  a  tender  of  a  larger  sum  than 
that  obtained  by  the  verdict  has  been  made  by  the  defender  and 
not  accepted  by  the  pursuer.  These  two  very  important  exceptions 
to  this  rule  must  now  be  considered. 

Nominal  Damages. — The  40th  section  of  the  Court  of  Session  Act 
of  1868  provides  that  "  where  a  pursuer  in  any  action  of  damages 
in  the  Court  of  Session  recqvers  by  the  verdict  of  a  jury  less  than 
£5  he  shall  not  be  entitled  to  recover  or  obtain  from  the  defender 
any  expenses  in  respect  of  such  verdict,  unless  the  judge  before 
whom  such  verdict  is  obtained  shall  certify  on  the  interlocutor- 
sheet  that  the  action  was  brought  to  try  a  right,  besides  the  mere 
right  to  recover  damages ;  or  that  the  injury  in  respect  of  which 
the  action  was  brought  was  malicious ;  or,  in  the  case  of  actions  for 
defamation  for  libel,  that  the  action  was  brought  for  the  vindica- 
tion of  character,  and  was  in  his  opinion  fit  to  be  tried  in  the  Court 
of  Session."^  By  this  section  statutory  effect  is  given  to  rules 
which,  as  will  presently  be  seen,  have  from  the  first  introduction  of 
civil  jury  trials  into  this  country  guided  the  judges  in  determining 
the  question  of  expenses.  The  important  clause  in  the  section  is 
that  which  renders  it  absolutely  necessary  to  obtain  a  certificate 
from  the  judge  who  tried  the  case.  The  question  has  been  raised 
what  is  the  precise  effect  of  granting  such  a  certificate  {Craig  v. 
JeX'Blake,  July  7,  1871,  9  Macph.  983).  Does  the  mere  fact  of 
obtaining  it  entitle  the  pursuer  to  his  expenses  as  a  matter  of  course, 
or  is  it  still  open  to  the  defender  to  argue  that  expenses  should  not 
be  given  ?  In  the  case  in  which  this  question  was  raised  expenses 
were  awarded  by  the  Inner  House,  but  not  unanimously,  and 'the 
point  cannot  be  regarded  as  settled.  Looking  to  the  section 
itself  it  would  appear  that  this  certificate  is  not  intended  to  exclude 
the  defender  from  showing  cause  why  expenses  should  not  be 
given,  but  in  most  cases  when  it  is  granted  expenses  will  certainly 
be  awarded. 

It  has    been  said    that    the  rules    given  effect    to    by  this 

^  This  section  seems  to  be  adapted  from  tlie  English  Statute  8  &  4  Vict.  c.  24, 
sec.  1.  In  the  Scotch  case  of  ff^alker  v.  Amot,  November  27,  1820,  2  Mur. 
349,  Lord  C.  C.  Adam  resommended  the  introduction  of  such  a  certificate  as  is  now 
provided  for. 
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section  had  already  been  adopted.  The  Court  has  all  along 
recognised  the  difiTerence  between  actions  in  which  pecuniary 
compensation  was  the  object  sought,  and  those  in  which  it  was 
vindication  of  character  or  the  establishment  of  a  right.  In  the 
former  class  a  verdict  with  nominal  damages  must  be  virtual 
failure,  and  could  not  justly  carry  expenses;  in  the  latter,  the 
pursuer  may  generally  be  considered  successful  if  he  obtains  a 
verdict.  A  reference  to  one  or  two  of  the  numerous  decisions  may 
show  what  are  the  circumstances  in  which  judges  will  be  dis- 
posed to  grant  the  statutory  certificate. 

In  the  early  case  of  Paterson  v.  Ronald,  Jan.  31, 1820,  2  Murray, 
188,  which  was  an  action  for  failure  to  implement  a  contract.  Lord 
Chief  Commissioner  Adam  said,  "The  question  then  is,  upon 
what  the  claim  of  damage  rests  ?  The  claim  is  for  damage  to 
repair  a  loss,  not  to  repair  an  injury  or  an  affront,  and  the  claim 
being  for  £2500,  while  the  jury  give  only  Is.,  I  must  hold  it  a  case 
brought  without  sufficient  cause  of  action."  But  while  the  doctrine 
of  the  Lord  Chief  Commissioner,  laid  down  in  another  case,  to  the 
effect  that  if  damages  are  really  nominal  costs  are  not  given  (see 
case  of  Walker  v.  Amot,  mpra),  has  been  accepted  as  sound  when 
applied  to  actions  for  compensation,  another  dictum  of  his  has  also 
met  with  general  approval,  to  wit,  that  "  if  a  man's  character  -is 
injured,  and  he  is  under  the  necessity  of  bringing  an  action  to 
vindicate  his  character,  the  jury,  by  finding  a  verdict  for  the 
pursuer  upon  the  proof,  find  in  express  terms  the  slander  to  be 
false,  and  therefore  expenses  should  be  given."  (See  Lord  Moncreiff's 
opinion  in  Lane  v.  Matheson,  January  23,  1841,  3  D.  434) 

In  the  numerous  class  of  discussions  where  expenses  have  fol- 
lowed a  verdict  for  nominal  damages,  it  will  be  found  that  the 
Court  have  proceeded  upon  the  ground  that  vindication  of  character 
bad  been  sought  and  obtained.  (See  cases  of  Walker  v.  Amot, 
mpra ;  Walker  v.  Robertson,  2  Murray,  508 ;  Hamilton  v.  Stevenson, 
July  10,  1822,  3  Murray,  86  ;  YouTig  v.  Cleghom,  Jan.  27,  1832,  10 
Shaw,  248.)  Still  the  rule  which  governed  these  decisions  is  not 
absolute.  In  one  action  for  slander,  where  the  Court  seems  to 
have  been  influenced  by  the  opinion  of  the  judge  who  tried  it, 
expenses  were  refused.  In  another  of  a  similar  nature  {Duncan 
V.  BaOnmie,  March  3,  1860,  22  D.  934),  the  Court  held  themselves 
entitled  to  look  to  the  subject-matter  of  the  slander,  the  nature  and 
amount  of  the  evidence  adduced,  and  the  relative  position  of  the 
parties,  and  came  to  the  conclusion  that  the  case  was  not  one  in 
which  the  pursuer  was  entitled  to  more  than  a  bare  verdict  But 
such  exceptions  among  reported  discussions  are  very  rare. 

Expenses  have  been  awarded  to  a  pursuer  in  actions  for  slander, 
even  when  not  successful  upon  all  the  issues.  Thus  expenses 
were  awarded  in  one  case  where  the  pursuer  succeeded  in  two 
out  of  three  issues  (Balfour  v.  Wallaee,  Dec.  3,  1853,  16  D. 
110},  and  in  another  where  he  had  only  gained  one  out  of  the  four 


4  ON  EXPENSES   OF  LITIGATION. 

which  went  to  trial  {Rogers  v.  Dick,  Feb.  4,  1864,  2  Macph.  591). 
But  such  expenses  as  appeared  to  have  been  caused  by  insisting 
upon  the  issues  on  which  he  was  unsuccessful  were  deducted. 
Where  the  pursuer  had  averred,  "but  failed  to  prove  that  the 
defamation  libelled  on  was  the  cause  of  his  business  falling  off,  it 
was  held  that  the  defender  was  not  on  that  account  entitled  to  any 
modification  of  the  pursuer  s  expenses,  although  a  great  part  of  his 
expense  was  stated  to  have  been  incurred  in  procuring  evidence  to 
meet  this  averment"  {King  v.  ReUly,  May  31,  1849,  11  D.  1095). 
The  Court  will  be  very  unwilling  to  recognise  any  distinction 
between  injury  to  character  and  injury  to  feelings  in  a  case  of 
defamation.  Thus  where  a  farthing  damages  was  awarded  in  an 
action  for  slander  contained  in  a  letter  to  the  pursuer,  and  not 
published  beyond  the  transmission  of  the  letter  to  him,  he  was  held 
entitled  to  his  expenses  {Craig  v.  Taylor,  Dec.  20,  1866,  5  Macph. 
203).  In  this  case,  however,  the  Court  viewed  an  intimation  con- 
tained in  the  letter  as  indicating  a  threat  to  publish  the  defamatory 
matter  to  others.  And  Lord  Deas  remarked  that  had  it  not  been 
for  this  threat  he  would  have  had  some  doubt  as  to  the  expenses. 

It  will  be  seen  that  the  40tli  section  of  the  Court  of  Session  Act 
enables  a  judge  to  distinguish  between  actions  properly  brought  for 
the  vindication  of  character,  and  those  which  are  of  a  frivolous  de- 
scription, and  unfit  for  trial  in  the  Supreme  Court. 

A  judge  must  of  course  give  a  certificate  if  he  is  satisfied 
that  the  action  was  really  brought  for  the  vindication  of  character, 
and  fit  to  be  tried  in  the  Court  of  Session,  whatever  his  opinion 
may  be  on  the  merits ;  whether,  when  such  certificate  is  granted,  it 
is  still  open  to  the  Court  to  take  into  consideration  such  circum- 
stances as  were  instanced  in  the  last  case  quoted,  and  refuse 
expenses,  is,  as  has  already  been  said,  doubtful. 

The  other  classes  of  actions  excepted  from  the  general  rule  by 
the  40th  section  are  (1)  those  in  which  the  injury  complained  of 
is  of  a  malicious  character ;  and  (2)  actions  brought  to  try  a  right. 
The  first  embraces  all  actions  brought  for  malicious  injury  to 
person  or  property.  In  certain  actions  for  slander  malice  must 
be  alleged  in  order  to  meet  the  plea  of  privilege.  *  The  question 
arises.  Must  malice  be  averred  in  order  to  warrant  the  judge  in 
granting  a  certificate,  or  is  it  sufiicient  if  in  his  opinion  the  injury 
complained  of  was  malicious?  Actions  which  are  in  part  of  a 
declaratory  nature  are  also  exempted.  In  such  cases,  if  the  party 
succeed  in  establishing  his  right,  failure  to .  obtain  substantial 
damages  ought  not  to  deprive  him  of  liis  expenses.  In  one  case  of 
this  description,  however,  where  the  pursuer  (who  asked  £200 
damages)  established  liis  riglit,  but  obtained  no  damages,  the  Court 
modified  the  expenses  on  the  ground  that  when  an  action  is  brouglit 
claiming  damages  the  defender  is  induced  to  meet  it  in  a  diliereut 
oiui  more  expensive  way  tlian  if  no  damages  had  been  claimed 
{Berry  v.  Wllsoii,  Feb.  25,  1843,  16  Jurist,  340). 
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Effect  of  a  tender  upan  expenses. — The  general  rule  with  regard 
to  tenders  is,  that  "  if  a  party  tender  a  sum,  and  the  tender  be 
rejected,  and  less  be  found  due,  the  party  making  the  tender  should 
get  his  expenses  "  subsequent  to  the  date  of  the  tender  (per  Lord 
Cringletie  in  fferiot  v.  Thomson,  Nov.  29,  1833, 12  Shaw,  145).  It 
will  not  avail  the  party  making  the  tender  that  the  sum  found  dne 
by  the  verdict  is  less  than  that  sought,  if  it  be  greater  than  what 
is  offered  by  him  (see  Eeriofs  case,  siipra).  This  may  however 
in  certain  cases  induce  the  Court  to  modify  the  expenses  (Smith 
V.  Baird,  Dec.  8,  1843,  16  Jurist,  133).  i 

An  exception  to  the  rule  now  stated  arises  in  actions  of  damages 
for  defamation.  It  has  been  seen  that  in  such  actions  a  verdict  of 
nominal  damages  will  carry  expenses,  and  it  may  do  so,  even 
although  the  defender  has  tendered  a  sum  which  was  not  nominal. 
For  the  primary  object  of  these  actions  is  to  vindicate  the  character. 
This  is  done  by  a  verdict  finding  for  the  pursuer  upon  the  issues, 
although  awarding  only  nominal  damages;  but  the  tender  of  a  sub- 
stantial sum  may  not  have  this  effect.  If,  therefore,  the  defender 
does  not  by  apology  and  retracting  what  has  been  said  do  everything 
in  his  power  to  put  the  pursuer  in  as  good  a  position  as  he  was 
before  the  injury  to  his  character  was  committed,  the  tender  will 
not  entitle  him  to  his  expenses.  If  a  pursuer  has  any  good 
excuse  for  going  on  with  the  action,  after  the  tender  has  been 
made,  and  is  successful,  he  must  have  his  expenses.  "If  they 
retracted  the  calumny,  if  they  admitted  the  slander,  and  cleared 
the  pursuer  of  it  in  the  same  way  as  a  verdict  would  have  cleared 
him,  that  would  reduce  the  question  to  a  question  of  money  merely, 
and  in  such  a  question  the  tender  comes  to  be  important  But  in 
order  to  make  the  tender  available  in  that  view  it  must  be  accom- 
panied with  the  fullest  retractation.  As  a  general  rule  a  tender  of 
money  without  retractation  is  of  no  value  "  {per  Lord  President 
M'Xeill  in  Faidks  v.  Fark,  December  22,  1854,  17  D.  250).  The 
important  question  in  such  cases  then  comes  to  be — What  is  a 
su^cient  retractation  ?  Upon  this  point  the  case  oiFaulksv,  Park 
is  instructive  (17  D.  247).  In  that  case  the  slander  consisted  in 
having  published  in  a  newspaper  two  paragraphs  which  indicated 
that  the  pursuer  had  been  guilty  of  a  criminal  offence  for  which 
he  had  been  committed  to  trial  After  the  issues  had  been 
arranged,  but  previous  to  the  trial,  the  sum  of  £16  was  tendered 
by  the  defenders,  along  with  the  expenses  of  process  up  to  that  date. 
The  defenders  further  stated,  in  their  minute  of  t.ender,  "  that  the 
said  paragraphs  were  published  without  any  intention  of  injuring  the 
pursuer,  and  if  they  are  expressed  so  as  to  convey  or  imply  accusa- 
tion against  the  pursuer,  which  they  did  not  intend  to  make,  the 

^  £121  were  sought,  £66,  10s.  offered,  and  £90,  4s.  obtained.  But  it  was  not  an 
action  of  damages,  and  it  was  remarked  from  the  Bench  that  had  it  been  one  they 
could  only  have  applied  the  ordinary  rule  of  law,  and  given  full  expenses.  See  also 
fFtbtUr  V.  AUxander,  July  12,  1859.  21  D.  1214. 
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defenders  regret  having  made  them,  and  hereby  withdraw  the  same/' 
This  tender  was  not  accepted,  and  trial  resulted  in  a  verdict  for  the 
pursuer,  with  a  farthing  damages.  The  judges  were  unanimous  in 
holding  that  this  was  not.  a  sufficient  tender,  not  being  such  a 
vindication  of  the  pursuer's  character  as  placed  him  in  the  same 
favourable  position  in  point  of  character  as  the  verdict  of  the  jury 
would  have  done.  "  The  defenders  ought  to  have  said  not  only 
that  they  withdrew  the  accusations,  but  that  there  was  no  ground 
for  them"  (per  Lord  Eobertson,  p.  251).  The  pursuer  in  this 
case  seems  to  have  been  allowed  to  refer  to  what  had  been  subse- 
quently published  in  the  newspaper  for  the  purpose  of  shewing  the 
construction  which  the  defender  put  upon  his  own  tender,  and  the 
purpose  he  had  in  making  it.  But  the  judges  went  upon  the  terms 
of  the  minute  of  tender  itself  (see  also  Macfie  v.  M'  William^  June 
30,  1854,  26  S.  Jurist,  450). 

This  exception  to  the  general  rule  is  strictly  limited  to  cases  in 
which  vindication  of  character  is  the  object  sought,  and  even  in 
such  cases  the  Court  will  exercise  discretion.  Thus  when  an  action 
of  damages  was  raised  for  verbal  and  real  injury,  arising  out  of  a 
quarrel  between  the  pursuer  and  defender,  and  where  the  abuse  seems 
to  have  been  mutual,  a  tender  of  a  larger  sum  than  that  given  by  the 
jury,  but  not  accompanied  by  an  apology,  was  held  to  entitle  the 
defender  to  his  expenses.^  And  it  is  not  every  injury,  although 
affecting  character,  which  will  justify  an  action  to  vindicate  it.  In 
one  case,  where  the  injury  consisted  in  having  apprehended  a  party 
upon  a  false  charge.  Lord  Jeffrey  remarked, "  In  all  cases  of  the 
kind  there  may  be  a  statement  that  it  is  on  account  of  degradation 
to  character  that  the  action  is  raised ;  but  an  action  for  assault  or 
violence  is  different  from  one  for  defamation,  though  I  do  not  know 
any  case  of  violence,  when  committed  on  a  party  in  the  upper 
ranks,  which  does  not  resolve  into  a  degradation"  (Stracltan  v. 
Munro). 

Tender  must  he  explicit  and  wnqualified.^-A  tender,  in  order  to 
carry  expenses,  must  not  only  offer  a  larger  sum  than  that  awarded 
by  the  jury,  but  must  be  explicit  and  free  of  qualifications  and 
conditions.  "Tenders  should  certainly  be  encouraged,  but  I  am 
not  for  encouraging  tenders  whose  construction  will  involve  matter 
of  fresh  litigation.  When  a  party  who  has"  done  wrong  seeks  to 
make  a  tender,  he  must  make  a  distinct  retractation  and  an  offer  of 
an  immediate  sum.  A  tender  in  the  shape  of  an  offer  to  go  into  a 
general  accounting  will  not  do.  It  should  not  be  such  that  the 
acceptance  of  it  would  involve  an  admission  of  a  debt  due  to  the 

1  Anderson  v.  Marshall,  Nov.  24,  1826,  14  S.  54.  Lord  Jeffrey,  in  the  case  of 
Strachan  v.  Munro,  July  6,  1846,  7  D.  995,  says,  **  I  am  very  far  from  8a3ring  that 
in  aU  cases,  even  of  pure  defamation,  a  verdict  for  the  pursuer  will  entitle  him  to 
expenses,  though  it  is  for  a  smaller  sum  than  has  already  been  tendered  and  refusod. 
The  Court  will  judge  of  every  such  case  according  to  its  own  circumstances. "  See 
also  the  remarks  of  this  judge  in  the  ca8.e  of  Lawson  v.  Fergitson,  July  18,  1866,  88 
Jurist,  528. 
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party  makiDg  the  tender  *'  (Lord  Cockbuni  in  Bisset  v.  Anderson, 
Dec.  11, 1847, 10  D.  233.) 

The  following  is  a. specimen  of  a  tender  to  which  the  Court 
refused  to  give  effect.  There  was  an  offer  of  £22  in  name  of  repara- 
tion, "  which  sum  of  £22,  to  be  deducted  from  the  sum  due  by  the 
pursuer  or  otherwise  accounted  for,  with  payment  of  the  expenses 
hitherto  incurred  in  the  action,  and  he  protested  that  if  this  offer 
should  be  declined,  and  the  jury  should  award  that  or  any  lesser 
sum,  the  pursuer  should  be  liable  in  expenses"  (see  JBisset's  case, 
supra).  A  tender  was  refused  effect  which  had  a  condition  adjected 
to  it,  "  that  the  pursuer  should  relieve  the  defender  of  any  claim 
which  might  be  hereafter  brought  against  the  pursuer  for  alleged 
professional  error  or  negligence  in  respect  of  the  business  charged 
in  the  account"  {Gunn  v.  Marquis  of  Breadalbane,  March  17, 
1849, 11  D.  1046). 

*'  A  tender  should  always  be  put  into  process,  because  it  makes 
it  more  clear  and  explicit  when  this  is  done.  This  is  more  pecu- 
liarly of  importance  in  actions  for  slander,  a  description  of  case  in 
which  tenders  are  frequently  made,  and  where  it  is  important  for 
the  pursuer  to  have  the  apology  implied  by  it  put  on  record"  (per 
Lord  Cockbum  in  Imrie  v.  M'lVhannel,  Jan.  21,  1847,  9  D.  522). 
But  effect  will  be  given  to  a  tender  reduced  to  writing  and  made 
at  the  bar  (see  Imrie's  case,  supra), 

A  tender  for  the  exact  sum  afterwards  obtained  by  the.  verdict  of 
the  jury  entitles  the  defender  to  expenses  from  the  date  when  it 
should  have  been  accepted  (Shaw  v.  Ediriburgh  and  Glasgow  Railway 
Company,  Nov.  28, 1863, 2  Macph.  142).  Under  the  Lands  Clauses 
Consolidation  Act  (8  Vict.  cap.  19)  it  is  provided  that  in  inquiries 
made  before  juries  for  the  purpose  of  ascertaining  the  amount  of 
compensation  due  by  the  promoters  of  an  undertaking  to  any  indi- 
\'idual,  the  promoters  must  pay  all  expenses,  unless  the  sum 
awarded  by  the  jury  be  the  same  or  less  than  that  already  ten- 
dered by  them,  or  unless  the  claimant  for  compensation  fail  to 
appear.  In  either  of  these  events  the  claimant  is  liable  in  his  own 
and  in  one  half  of  the  promoter's  expenses. 

Where  a  new  trial  is  granted. — ^Where  the  Court  grants  a  new 
trial,  the  question  of  the  expenses  already  incurred  is  sometimes 
reserved  until  the  result  of  the  second  trial  is  known.  In  the  old 
Jury  Court  the  rule  was  to  grant  the  new  trial  without  payment 
of  expenses,  where  the  ground  for  setting  aside  the  verdict  was 
mistake  in  law.  "  It  appears  to  me  a  principle  of  sound  sense  that 
when  a  judge  mistakes  the  law,  or  when  he  states  the  law  and  the 
jury  do  not  find  according  to  the  direction,  that  a  new  trial  ought 
to  be  granted  without  costs,  and  that  they  should  abide  the  event 
of  the  next  trial,  as  the  party  must  be  held  to  have  known  that  he 
was  retaining  a  verdict  contrary  to  law"  {per  Lord  C.  C.  Adam  in 
Scruton  y.Catto,  May  31, 1822, 3  Murray,  65).  On  the  other  hand, 
in  granting  a  new  trial  upon  the  ground  that  the  verdict  was  con- 
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trary  to  evidence,  or  upon  any  technical  objection,  payment  of  the 
previous  expenses  was  ordered  {Robertson  v.  Barclay,  July  7, 
1828,  4  Murray,  524;  Smith  v.  Knowles,  May  19,  1824,  3  Murray, 
424).  In  a  recent  case,  "  payment  of  expenses  of  the  first  trial,  so 
far  as  not  available  in  the  next  trial,  was  made  the  condition  of 
granting  a  new  trial,  and  as  they  were  not  paid,  the  order  for  a  new 
trial  was  subsequently  discharged"  (Neville  v.  Clark,  Feb.  6,  1864, 
2  Macph.  625).  But  there  is  no  fixed  rule,  and  the  Court  will 
not  hold  themselves  entitled  in  any  case  to  grant  a  new  trial  with- 
out insisting  upon  payment  of  previous  expenses^  {Dargie  v. 
Magistrates  of  Forfar,  June  23, 1857, 19  D.  878  ;  Graham  v.  West- 
em  Bank,  March  8,  1865,  3  Macph.  617).  The  expenses  incurred 
in  the  discussion  for  the  new  trial  will  be  given  to  the  successful 
party.  But  where  a  defender  maintained  a  rule  on  two  grounds, 
on  one  of  which  he  was  successful  and  on  the  other  unsuccessful, 
expenses  were  given  to  neither  party  {Miller  v.  Hunter,  Nov.  24, 
1865,  4  Macph.  28). 

Where  a  party  is  successful  upon  a  second  trial,  it  is  not  now 
usual  to  give  him  the  expenses  of  the  first  in  which  he  failed, 
unless  the  verdict  obtained  at  the  first  trial  has  been  set  aside  upon 
a  bill  of  exceptions  to  the  judge's  directions.  At  one  time  ^  dif- 
ferent rule  seems  to  have  prevailed  (Neilson  v.  Leighton,  Feb.  21, 
1844,  6  D.  728).  In  a  recent  case  Lord  Deas  remarked,  '*  We  have 
of  late  held  it  not  imperative  to  give  the  expenses  of  the  first  trial 
as  a  condition  of  the  second ;  and  when  the  party  who  loses  the 
first  trial  gains  the  second,  it  is  undoubtedly  within  the  discretion 
of  the  Court  to  give  him  the  expenses  of  both.  But  at  the  same 
time  I  agree  that  the  party  claiming. such  expenses  must  make  out 
a  special  and  exceptional  case.  .  .  .  When  a  party  loses  the  first  trial 
and  gains  the  second,  the  presumption  rather  is  that,  he  lost  the 
first  trial  by  some  fault  or  negligence  or  mispleading  of  his  own." 
Lord  Colonsay  in  the  same  case  observed,  regarding  the  award  of 
the  expenses  of  the  first  trial, "  I  can  conceive  cases  in  which  it 
would  be  right  to  do  so.  For  example,  if  the  party  gaining  the 
first  trial  had  used  a  false  document,  knowing  it  to  be  false,  or  if 
the  verdict  on  the  first  trial  had  been  obtained  by  false  means,  not 
merely  by  the  jury  misweighing  the  evidence"  {Lindsay  v.  Shield, 
Jan.  31,  1863, 1  Macph.  380).2 

iTiQ  rule  laid  down  in  this  case  has  been  recognised  as  binding 
in  subsequent  decisions.  But  it  has  been  departed  from  on  more 
than  one  occasion.  In  the  case  of  Lyell  v.  Oardyne  (6  Macph.  42), 
which  was  a  right  of  way  case,  the  defender,  who  won  the  second 
trial,  obtained  the  expenses  of  the  first,  because  the  Court  were  of 
opinion  that  the  pursuer  had,  under  the  circumstances,  not  litigated 

^  In  the  early  cases,  payment  of  previous  expenses  was  the  almost  inyariable  prac- 
tice, the  English  rule  having  been  adopted. 

'  In  this  case  both  parties  asked  for  the  expenses  of  the  first  trial,  which  were  given 
to  neither. 
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in  good  faith,  having  claimed  a  public  in  place  of  a  servitude  road. 
In  an  action  for  slander,  the  defenders  obtained  the  expenses  of 
the  first  trial  in  the  following  circumstances.  The  pursuers 
had  averred  malice  on  the  record  but  had  not  put  it  in  issues. 
In  the  course  of  the  trial  they  led  evidence  in  proof  of  malice, 
it  having  turned  out  that  the  defenders  were  in  a  privileged 
position,  which  the  Court  afterwards,  upon  a  bill  of  exceptions, 
decided  that  they  were  entitled  to  do.  But  it  was  held  that  as 
until  that  time  there  was  no  authoritative  decision  upon  the  point, 
the  defenders  were  to  be  excused  in  not  being  prepared  to  meet  a 
case  of  malice  in  the  first  trial,  and  having  successfully  done  so  in 
the  second,  that  they  were  entitled  to  the  expenses  of  both 
[M'Bride  v.  J)alzell,  May  22, 1869,  7  Macph.  790).i  The  most  recent 
case  upon  this  point  is  that  of  Stewart  v.  The  Caledonian  Railway 
Company  (Feb.  4,  1870,  8  Macph.  486).  The  pursuer  having  only 
obtained  nominal  damages  for  serious  personal  injury,  the  verdict 
was  set  aside  as  self-contradictory  and  inconsistent  with  the  evi- 
dence, and  upon  a  new  trial  substantial  damages  were  awarded. 
The  Court  by  a  majority  held  that  he  was  not  entitled  to  the 
expenses  of  the  first  trial.  This  case  may  be  held  as  having  decided 
that  if  the  fault  lies  entirely  with  the  juiy  the  expenses  will  never 
be  awarded,  although  the  Court  may  be  of  Qpinion  that  the  verdict 
was  a  most  unjust  one. 

The  exceptions  to  the  general  rule,  which  have  been  already 
stated  I  in  dealing  with  ordinary  actions,  of  course  apply  to  Jury 
trials.  Lord  Deas,  in  the  case  of  Steioart,  observed,  "  This  question 
of  expenses  is  always  a  question  of  equity.  There  is  nothing  so* 
much  left  in  the  hands  of  the  Court  to  be  dealt  with  according  to 
equitable  principles ;  and  although  there  were  certain  rules  recog- 
nised at  the  first  introduction  of  Jury  Trial  into  this  country,  upon 
the  footing  of  shewing  respect  for  every  verdict  of  a  jury,  the 
Court  gradually  found  that  these  rules  could  not  with  justice  be 
adhered  to,  and  in  modem  practice  they  have  not  been  so." 

W.  G.  S.  M. 
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ACT  1873— Concluded. 

Part  IV. — Trial  and  Procedure. 

This  is  one  of  the  most  important  parts  of  the  Act,  introducing 
as  it  does  a  new  system  of  pleading,  and  providing  for  the  estab- 
lishment of  district  registries,  through  which  all  causes  may  be  pre- 
pared for  trial  in  the  country,  except  where  the  direction  of  the 
Court  is  needed  before  trial 

*  There  were  other  circumstances  which  influenced  the  Court  in  this  case.  See 
opinion  of  the  Lord  President  in  the  case  of  Stewart  t.  The  Caledonian  Bailicay 
Company, 
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In  Scotland  we  hear  a  good  deal  of  the  expense  and  abuse  of 
arbitration  in  all  departments  of  commercial  law,  not  to  speak  of  the 
Eailway  and  Public  Works  arbitrations,  which  are  mere  contrivances 
for  filling  the  pockets  of  lawyers,  engineers,  and  witnesses,  at  the 
expense  of  shareliolders,  but  which  need  not  be  considered  here. 
In  England,  however,  the  abuse  in  question,  and  the  exactions  of  pro- 
fessional arbitrators  and  their  train,  has  been  carried  much  further 
than  here ;  and  it  was  to  be  expected  that  an  Act  intended  to  facili- 
tate and  cheapen  litigation  should  make  some  change  in  this  matter. 
Hitherto  the  judges  have  had  power  to  refer  causes  to  the  Masters 
of  their  Courts,  but  the  numerous  duties  of  these  officials  have  pre- 
vented this  power  from  being  so  useful  as  it  might  have  been.  It 
is  now  provided  that  "tliere  shall  be  attached  to  the  Supreme 
Court  permanent  officers,  to  be  called  Official  Eeferees,  for  the  trial 
of  such  questions  as  shall  under  the  provisions  of  the  Act  be 
directed  to  be  tried  by  such  referees.  The  number  and  the  quali- 
fications of  the  persons  to  be  so  appointed  from  time  to  time,  and 
the  tenure  of  their  offices,  shall  be  determined  by  the  Lord  Chan- 
cellor, with  the  concurrence  of  the  presidents  of  the  divisions  of  the 
High  Court  of  Justice,  or  a  majority  of  them  (of  which  majority 
the  Lord  Chief  Justice  of  England  shall  be  one),  and  with  the 
sanction  of  the  Treasury  "  (sec.  83).  They  are  to  perform  their 
duties  at  the  places  appointed  by  the  High  Court  or  Court  of 
Appeal 

Subject  to  any  rules  of  Court,  and  to  such  right  as  may  now  exist  to 
have  particular  cases  submitted  to  the  verdict  of  a  jury,  any  question 
arising  in  any  cause  or  matter  (other  than  a  criminal  proceeding  by 
the  Crown)  may  be  referred  for  inquiry  and  report  to  any  Official 
or  Special  Eeferee,  whose  report  may  be  adopted  wholly  or  partially 
by  the  Court,  and  may  (if  so  adopted)  be  enforced  as  a  judgment  by 
the  Court  (sec.  56).  The  limited  power  to  refer  is  enlarged  by  the 
following  section  (sec.  57),  in  reference  to  certain  matters.  It  gives 
power  to  refer  any  question  of  fact  or  of  account  by  consent  of  the 
parties,  and  enacts  that  in  any  cause  requiring  any  prolonged  ex- 
amination of  documents  or  accounts,  or  any  scientific  or  local  inves- 
tigation, which  cannot  conveniently  be  made  before  a  jury,  or  con- 
ducted by  the  Court  through  its  other  ordinary  officers,  the  Court  may, 
at  any  time,  and  without  the  consent  of  the  parties,  order  any  ques- 
tion or  issue  of  fact  to  be  tried  either  before  an  Official  Referee  or 
before  a  Special  Eeferee,  with  equal  powers,  to  be  agreed  on  between 
the  parties.  Trials  before  referees  are  to  be  conducted  as  prescribed 
by  rules  of  Court  The  mode  of  trial  is  partly  provided  for  by  the 
rules  (34  and  35)  in  the  Schedule  attached  to  the  Act,  one  provision 
of  which  is  that  the  referee  shall  proceed  with  the  trial  in  open 
Court,  dc  die  in  diem,  as  in  actions  tried  by  a  jury.  These  pro- 
visions give  the  Courts  the  power  to  enforce  references  in  causes 
which  can  only  be  satisfactorily  settled  in  that  way,  and  will  pro- 
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bably  be  found  advantageous  in  instituting  Arbitration  Courts  sitting 
continuously.  Those  who  know  the  proceedings  in  arbitrations, 
Loth  in  England  and  Scotland,  tell  us  that  frequent  and  unnecessary 
adjournments  now  take  place  for  the  convenience,  not  of  the  par- 
ties, or  as  a  rule  of  their  attorneys,  but  of  the  arbitrator  and  counsel 
concerned.    ' 

The  power  of  reference  given  to  the  Courts  by  the  two  sections 
fsecs.  56  and  57)  relates  to  distinct  matters.  The  former  section 
^ives  power  to  the  Court  to  refer  a  cause  for  the  purpose  of  inquiry 
and  report  by  the  referee,  but  not  for  final  decision  ;  for  instance, 
if  in  the  course  of  any  cause  a  question  arises  as  to  the  condition  of 
any  place  or  thing,  the  Court  may  refer  the  question  to  a  referee, 
whose  report  will  guide  the  Court  in  its  decision ;  a  ship  may  be 
damaged  in  collision,  and  it  may  be  important  to  ascertain  in  what 
direction  the  blow  was  struck  by  an  inspection  of  the  ship 
itself;  this  would  be  a  proper  question  to  be  decided  by  the  report 
of  an  ojfficial  referee.  Again,  after  the  issue  of  fact  has  been  de- 
cided, the  amount  of  damages  may  often  be  better  ascertained  by  a 
referee  than  a  jury.  Section  57  provides  for  cases  where  it  is 
expedient  that  the  whole  question  should  be  decided  by  arbitration, 
in  which  the  sole  question  at  issue  between  the  parties  is  one  of 
amount,  or  involves  questions  as  to  the  construction  of  machinery, 
the  boundaries  of  property,  or  such  like  matters. 

Tlie  report  of  a  referee  on  any  question  of  fact,  such  report  being 
made  on  a  reference  of  either  the  whole  or  a  portion  of  the  cause, 
will  be  equivalent,  unless  set  aside  by  the  Court,  to  the  verdict  of  a 
jury  (sec.  58).  Instead  therefore  of  the  arbitrator's  award  being 
final,  if  in  regular  form,  the  report  of  the  referee  will  be  subject  to 
revision  by  the  Court,  and  if  any  palpable  mistakes  have  arisen  they 
may  be  corrected.  This  system  of  reference  has  long  been  in  exist- 
ence in  the  High  Court  of  Admiralty,  where  questions  of  amount 
are  not  decided  by  the  Court  itself,  but  are  referred  to  the  registrar 
of  the  Court,  assisted  by  merchants,  an  appeal  lying  to  the 
Court  by  way  of  objection  to  the  registrar's  report.  The  powers 
and  rules  relating  to  arbitration  and  proceedings  before  arbitrators 
under  the  Common  Law  Procedure  Act  1854  remain  as  before. 
The  Act  does  not  take  away  the  power  of  referring  any  cause  to  the 
final  arbitration  of  any  person  selected  by  the  parties,  and  protects 
the  rights  of  parties  so  referring  matters  in  difference  out  of  Court. 
Awards  may  still  be  made  rules  of  Court,  and  be  enforced.  Under 
the  system  of  official  referees,  who  wiU  in  reporting  to  the  Court 
show  their  reasons  for  their  decisions,  any  person  desiring  to  have 
his  cause  finally  settled  by  an  arbitrator  may  still  do  so  by  referring 
it  so  that  the  arbitrator's  award  shall  be  final,  and  not  capable  of 
review  by  the  Court. 

To  the  mass  of  the  legal  profession  the  most  interesting  part  of 
the  Act  is  that  which  provides  for  the  establishment  of  District 
E^stries.  It  proceeds  on  the  preamble  (sec.  60)  that "  it  is  expedi- 
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ent  to  facilitate  the  prosecution  in  country  districts  of  such  pro- 
ceedings as  may  be  more  speedily,  cheaply,  and  conveniently  carried 
on  therein,"  and  its  chief  effect  will  be,  by  enabling  suitors  and 
their  attorneys  to  commence  and  continue  proceedings  in  their  own 
localities,  to  put  an  end  to  much  of  the  agency  business  which 
arises  from  the  existing  necessity  for  conducting  all  preliminary 
business  in  London. 

The  Act  enables  the  Crown,  by  order  in  Council,  to  appoint  dis- 
trict Registrars,  by  whom  writs  of  summons  for  actions  in  the 
Supreme  Court  may  be  issued.  Ultimately  these  Registrars  will 
be  the  same  persons  as  the  County  Court  Registrars.  The  duties 
of  these  Registrars  are  to  be  defined  by  rules  of  Court.  It  is  pro- 
bable that  they  will  be  invested  with  the  powers  of  the  Masters  in 
the  Common  Law  Courts  and  the  Chief  Clerks  in  Chancery.  Thus 
section  64  provides  that  unless  the  Court  or  a  Judge  order  to  the 
contrary,  all  proceedings  in  an  action,  including  the  arrest  or  deten- 
tion of  a  ship,  cargo  or  freight,  down  to  and  including  entry  for 
trial,  or  in  case  of  non-appearance  of  the  defendants,  down  to  final 
judgment  or  an  order  for  account,  and  such  other  proceedings  as  may 
be  prescribed  by  rules  of  Court  may  be  taken  before  the  Registrars. 
Any  party  may,  however,  apply  to  have  the  proceedings  removed 
to  London  (sec.  65).  In  pending  actions  the  judges  may  refer 
questions  involving  investigation  of  accounts  or  matters  of  fact  to 
the  District  Registrars,  who  shall  report  to  the  Court  in  writing. 

The  rules  by  which  the  matters  not  provided  for  in  the  Act  are  to 
be  regulated  are  to  be  made  by  Her  Majesty,  with  the  advice  of  the 
Lord  Chancellor,  Lord  Chief  Justice,  and  other  Judges.  They  are 
to  regulate  the  sittings  of  the  Courts  and  its  Divisions,  and  of  the 
Judges  in  Chambers,  the  Circuits,  and  all  matters  not  expressly 
determined  by  the  rules  in  the  Schedule  to  the  Act ;  and  generally 
the  practice  of  the  Courts,  the  duties  of  oflBcers,  costs,  etc.  The 
rules  so  made  are  to  be  laid  before  Parliament,  and  may  be  annulled 
on  the  address  of  either  House  within  forty  days  thereafter. 

The  Schedule,  however,  which  is  made  part  of  the  Act  (sec.  69), 
regulates  the  general  practice  of  the  Courts.  The  rules  it  contains 
are  not  necessarily  permanent,  for  they  may  be  altered  by  the 
judges  (sees.  68;  69,  74).  They  will,  however,  be  the  first  rules  of 
procedure.  In  the  Courts  which  have  peculiar  forms  of  process 
(Probate,  Divorce,  Admiralty,  Bankruptcy),  the  existing  rules  are  to 
remain  in  force,  except  so  far  as  expressly  varied  by  the  Act,  and 
are  to  apply,  until  changed  after  the  commencement  of  the  Act,  to 
the  Divisions  exercising  the  jurisdictions  of  these  Courts  (sec.  70). 
Criminal  practice  remains  the  same  until  changed  by  new  rules 
(sec.  71). 

Section  75  contains  a  provision  which  may  possibly  prove  highly 
beneficial.  It  enacts  that  a  Council  of  Judges  shall  meet  at  least 
once  a  year  to  consider  the  operation  of  the  Act,  the  rules  of  Court, 
defects  in  procedure  and  administration,  and  to  report  to  the  Secre- 
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tary  of  State  what  alterations  they  think  expedient,  and  what  other 
provisioiis,  which  can  only  be  made  by  the  authority  of  Parliament, 
ought  to  be  made  for  the  better  administration  of  justice. 

The  Schedule  containing  the  rules  of  procedure  can  here  be  only 
shortly  noticed.  The  following  are  the  more  important  of  its 
pro\isions : — 

All  common  law  actions  hitherto  commenced  by  writ,  all  Clian- 
cery  suits  hitherto  commenced  by  bill  or  information,  all  Admiralty 
or  Probate  suits  commenced  in  rem  or  in  personam,  or  by  citation, 
are  henceforth  to  be  instituted  in  the  High  Court  of  Justice  by  a 
proceeding  called  "  an  action."  All  other  proceedings  in  or  appli- 
cations to  the  High  Court  wiU,  subject  to  future  rules,  be  made  in 
the  same  form  as  they  would  have  been  made  in  any  court  in 
which  the  like  proceeding  or  application  could  now  be  taken  or 
made  (rule  1). 

Every  action  is  to  be  commenced  by  a  writ  of  summons,  indorsed 
with  the  nature  of  the  claim  made,  or  of  the  relief  or  remedy  re- 
quired in  the  action,  and  specifying  the  division  of  the  Court  to 
which  the  action  is  to  be  assigned  (rule  2).  Thus  defendants  will 
know  at  once  the  demand  which  is  made  against  them,  whereas  at 
present,  in  most  instances  in  England,  they  do  not  know  the  exact 
nature  of  their  alleged  liability  till  the  declaration.  The  forms  of 
these  writs,  and  of  the  indorsements,  will  be  prescribed  in  the  ordi- 
nary causes  of  action,  by  rules  of  Court,  and  costs  will  be  imposed 
upon  plaintiffs  using  any  more  prolix  or  other  forms,  unless  the 
Court  shall  otherwise  direct  (rule  3).  The  effect  of  rules  9  to  17, 
along  with  sec.  24  of  the  Act,  is  to  prevent  the  multiplicity  of 
actions.  Thus  the  "  non-joinder"  or  "  mis-joinder"  of  parties  no 
longer  defeats  an  action,  the  Court  having  power  at  any  stage  to 
introduce  plaintiffs  or  defendants,  and  to  regulate  the  parties 
between  whom  any  question  is  to  be  settled. 

While  the  forms  of  pleading,  to  be  framed  under  future  rules, 
are  not  defined,  it  appears  that  the  general  nature  of  them  is  to  be 
«omewhat  of  the  kind  now  in  use  in  the  Court  of  Admimlty.  All 
pleadings  must  in  future  be  printed.  The  plaintiff*  must,  unless  it 
is  dispensed  with  by  the  defendant,  file  and  deliver  to  the  defendant 
a  statement  of  his  complaint,  and  of  the  relief  or  remedy  which  he 
ilainis.  The  defendant  thereupon  files  and  delivers  to  the  plaintiff' 
a  printed  statement  of  his  defence,  set-off",  or  counter-claim,  to  which 
the  plaintifi'  files  and  delivers  his  reply.  These  statements  are  to  be 
as  brief  as  the  nature  of  the  case  will  admit,  and  if  too  prolix,  make 
the  defaulter  liable  to  all  the  costs  occasioned  thereby.  The  Court 
has  full  power  to  amend  for  the  purpose  of  settling  the  issues  be- 
tween the  parties ;  and  a  judge,  if  he  thinks  an  issue  is  not  propeily 
r.iised,  may  direct  issues  to  be  prepared,  and  if  the  parties  differ  to 
MXh  them  himself.  A  defendant  may  set  up  by  way  of  counter- 
'  laim  any  right  or  claim,  whether  a  set-off  or  a  claim  for  damages, 

and  such  counter-claims  will  have  the  effect  of  a  cross-action.     If 
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the  two  claims  cannot  be  tried  together,  the  Court  may  refuse  leave 
to  set  up  the  counter-claim.  In  one  action,  and  in  the  same  state- 
ment, severial  causes  of  action  may  be  united,  subject  to  the  power 
of  the  Court  to  divide  them  if  they  cannot  be  conveniently  tried 
together ;  and  a  plaintiff  is  not  to  be  confined  to  bringing  an  action 
against  several  defendants  merely  because  all  are  not  equally  inter- 
ested as  to  the  relief  prayed,  or  as  to  every  cause  of  action  in  tlie 
claims,  but  the  Court  has  power  to  prevent  injury  to  a  defendant  by 
his  being  included  in  such  an  action.  The  Court  may  direct  any 
question  of  law  which  may  arise  in  a  case  to  be  decided  before  the 
issues  of  fact  are  tried,  or  before  a  reference  to  an  arbitrator  or 
referee ;  that  is  to  say,  it  may  dispose  of  the  relevancy  before  taking 
proof  (rules  18-24). 

The  old  rules  as  to  venues  are  abolished,  and  all  cases  are  to  be 
tried  in  Middlesex,  unless  the  plaintiff  in  his  statement  of  claims 
name  the  place  where  he  proposes  the  trial  to  be. 

In  regard  to  the  mode  of  trial,  the  most  important  innovation  is 
the  provision  for  official  assessors  in  technical  questions.     Upon 
this  matter  observe  that  actions  may  be  tried  before  a  judge  or 
judges,  or  a  judge  with  assessors,  or  a  judge  and  jury,  or  an  official 
or  special  referee  with  or  without  assessoi's.     The  plaintiff  has  a 
right  to  choose  the  mode  of  trial,  in  the  first  instance,  in  giving 
notice  of  trial.    The  defendant  may,  by  giving  due  notice,  require 
the  issues  of  fact  to  be  tried  before  a  jury,  or  may  apply  for  an 
order  to  have  the  action  tried  in  any  other  way,  the  Court  havini,^ 
power  to  order  the  mode  of  trisJL     If  in  the  same  action  different, 
questions  of  facts  may  more  expediently  be  tried  in  different  ways, 
the  Court  may  order  these  questions  to  be  tried  by  different  modes 
of  trial ;  and  further  may  order  one  to  be  tried  before  the  other.<, 
and  may  appoint  the  place  for  such  trial.     Trials  before  referees 
are  to  take  place  at  a  place  to  be  fixed  by  the  referee,  and  may  he. 
adjourned  from  place  to  place  as  he  thinks  fit,  subject  to  the  orders 
of  the  Court.     A  referee  may  have  an  inspection  or  view,  by  him- 
self or  with  his  assessors.     Continuous  and  vexatious  adjournments 
of  arbitrations  are  also  prevented  by  the  rule  that,  unless  otherwise 
directed  by  the  Court  or  a  judge,  the  referee  shall  proceed  with  tlie 
trial  in  open  Court,  de  die  in  diem,  as  in  actions  tried  by  a  jury\ 
When  questions  of  law  arise  in  a  reference,  the  referee,  before  the 
trial  is  concluded,  or  by  his  report  under  the  reference  to  him,  may 
submit  them  for  the  decision  of  the  Court;  or  he  may  state  any 
facts  specially,  with  power  to  the  Court  to  draw  inferences  there- 
from. .  In  such  cases  the  Court  has  power  to  require  explanations 
or  reasons  from  the  referee,  or  to  remit  the  action  or  any  part  thereof 
for  re-trial  or  reconsidertition  to  the  same  or  another  refei*ee. 

It  is  unnecessary  to  notice  the  provisions  in  the  rules  with  regard 
to  taking  evidence,  interlocutory  orders,  appeals,  etc.  Neither  shall 
we  refer  to  the  sections  of  the  Act  which  deal  with  the  appoint- 
ment, duties,  etc.,  of  inferior  officials  of  the  Court. 
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NOTE  ON  THE  EXCEPTIO  EEI  JUDICATAE. 

The  text-books  of  Scotch  law  are  curiously  brief  in  their  exposition 
of  this  important  exception.  Erskine,  who  repeats  the  doctrine  of 
Stair  on  the  subject,  says,  "  No  defender  is  entitled  to  the  plea  of 
res  judicata,  or  that  the  cause  has  already  been  finally  determined, 
unless  the  decree  founded  on  in  proof  of  that  allegation  have  been 
given  forth  in  a  process  litigated  between  the  same  parties,  or  their 
ancestors  or  authors,  respecting  the  same  subjects,  and  proceeding 
upon  the  same  media  coTicltidendi  that  are  contained  in  the  subse- 
quent action  brought  against  him  by  the  pursuer."  He  then  enters 
upon  the  question,  in  what  cases  and  to  what  extent  a  definite 
judgment,  pronounced  in  the  dominions  of  one  sovereign  state, 
ought  to  receive  execution  in  those  of  another.  This  question, 
which  now  we  should  rather  refer  to  the  principles  of  Private 
International  Law,  varying  the  solution  with  the  particular  rights 
in  dispute,  is  answered  by  Erskine  by  distinguishiug  between  the 
caceptio  rei/udicatae  and  the  actio  jvdicati.  He  contrasts  the  cases 
of  a  judgment  condemnaior  and  a  judgment  absolvitor  obtained  in  a 
foreign  Court,  or  rather  the  cases  where  execution  of  «a  foreign 
decree  is  asked,  and  where  in  a  process  of  redress  a  foreign  judg- 
ment is  pled  by  way  of  exception.  In  the  first  case  it  appears  that 
the  Court  may  examine  the  foreign  judgment  to  any  extent  it 
pleases ;  in  the  latter,  effect  must  be  given  to  the  exception.  Since 
Erakine  wrote,  the  current  of  legislation,  decision  and  theory,  has 
all  been  in  favour  of  immediate  execution  being  given  on  a  foreign 
decree.  In  the  case  of  Whitehead,  23  D.  772,  Lord  Curriehill  ob- 
ser\'ed  that  before  giving  decree  conform  to  exemplification  of  a 
judgment  recovered  in  England,  the  Court  should  be  satisfied  that 
the  matter  would  be  res  jvdicata  between  the  parties  in  England* 
This  might  mean  either  that  the  judgment  had  become  final  because 
no  appeal  was  taken,  or  that  from  the  nature  of  the  proceedings 
neither  party  could  open  them  up.  It  seems,  however,  to  be  tlie 
fact,  that  in  the  English  Courts  Colonial  judgments  relating  to  the 
same  matter  are  not  pleadable  in  bar.  The  whole  law  relating  to 
actio  judicaii  has  nothing  to  do  with  the  exceptio  proper,  and  the 
exceptio  founded  on  a  foreign  judgment  must  be  dealt  with  in  pre- 
cisely the  same  way  as  the  actio  Jvdicati,  because  both  raise  simple 
'luestions  as  to  jthe  law  applicable  to  the  matter  of  a  particular  suit. 
A  statute  applying  the  more  generally  received  doctrines  of  private 
International  Law  to  the  leading  titles  of  law,  such  as  successioi), 
contract,  status,  etc,  would  be  of  great  value,  and  would  form  a  very 
favourable  experiment  in  codification,  but  it  would  not  affect  the  sub- 
stance of  the  exceptio  reijudicatae.  It  is  amusing  to  notice,  however, 
that  the  d  priori  speculations  of  Lord  Kames  led  him  to  a  very  dif- 
ferent result  on  this  subject.  After  stating  that  a  "  foreign  decree, 
sustaining  the  claim,  is  not  one  of  those  universal  titles  which  ought 
to  be  made  effectual  everywhere,"  he  observes  that  a  "judgment 
condcjnnator  ought  not  to  be  final  against  the  defendant,  because  he 
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gave  no  consent ;  but  a  decree  of  absolvitor  ought  to  be  final  against 
the  plaintiflF,  because  the  judge  was  chosen  by  himself."-  It  is 
obvious  that  both  parties  in  a  Court  of  competent  jurisdiction  will 
be  equally  bound  by  the  contract  of  litiscontestation,  the  only  dif- 
ference being  that  where  a  judgment  absolvitor  has  been  pronounced, 
the  plea  of  competent  and  omitted  is  not  stateable  by  the  defender 
when  an  action  on  different  media  condvdeiidi  is  brought.  But 
whether  after  that  contract  has  been  made  a  foreign  Court  will  dis- 
regard the  judgment  which  follows,  and  apply  another  law  to  the 
case,  will  depend  on  the  principles  of  private  International  Law. 

The  different  elements  of  res  judicata  have,  however,  received  very 
little  illustration  in  the  institutional  writers,  nor  is  there  much 
decision  on  the  subject.     The  law  is  settled  with  regard  to  that 
class  of  persons,  called  privies  in  the  law  of  England,  of  whom 
heirs-of-entail,  succeeding  incumbents  in  a  benefice,  remainder-men 
under  an  English  strict  settlement,  are  the  most  familiar  examples. 
An  heir  is  of  course  bound  by  a  judgment  against  his  ancestor, 
with  whom  he  is  said  to  be  eadem  persona,  and  in  an  actio  popularis 
it  was  held  in  the  recent  case  of  Jenkiuy  that  a  single  member  of 
the  public,   raising  a  question  of    public    right,  might  bind  the 
public  for  ever.    There  are  also  well-known  cases  of  privity  of 
contract  to  which  the  maxim  res  inter  alios  acta  applies.     The  idea 
to  be  found  in  these  cases  is  that  identity  of  inta^est  is  certainly  the 
foundation,  although   it  may  not  serve  as   the   definition   of  res 
judicata.     But  very  difierent  questions  remain  unsettled  both  as  to 
the  class  of  persons  and  the  class  of  rights,  heritable  or  moveable, 
to  which  the  exception  really  applies.     The  difficulty  is  stated 
concisely  by  Julianus,  when  he  writes,  "exceptionem  obstare, 
quoties  eadem  qusestio  inter  easdem  personas  revocatur."     And  he 
elsewhere  adds  "  vel  alio  genere  judicii,"  meaning  that  a  change  in 
the  form  of  action  will  not  obviate  the  plea.     Thus  the  two  ques- 
tions with  regard  to  res  judicata  are — 1st,  Is  the  person  the  same  ? 
2d,  Is  the  question  the  same  ?     Several  persons  are  excluded  by 
the  Roman  law  from  the  category  of  eadem  persona.   "  Si  debitor  de 
dominio  rei,  quam  pignori  dedit,  non  admonito  creditore,  causain 
egerit,  et  contrariam  sententiam  acceperit,  creditor  in  locum  victi 
successisse  videbitur,  quum  pignoris  conventio  sententiam  praeces- 
serit"     This  very  illustration  shews  how  much  the  two  questions 
in  res  judicata  are  involved.     If  we  suppose  that  the  debtor  is  an 
heir-of-entail,  who  has  raised  an  action  of  declarator  against  the 
substitute  heirs-of-entail,  that  he  holds  his  estate  in  fee  simple,  it 
does  not  appear  to  be  of  any  consequence  to  the  creditor  that  his 
loan  is  made  before  or  after  the  judgment.     This  would  be  intelli- 
gible if  the  cxceptio  meant  that  the  party  against  whom  it  is  pleaded 
has  constructive  or  actual  notice  of  the  judgment.     Creditors  are 
entitled  to  rely  on  public  records ;  and  accordingly  a  grandiloquent 
Constitution  of  Ilouorius  andTheodosius  declai-es,  **Gesta,  qua?  sunt 
in  publica  monumenta  translata,  habere  yoluimus  perpetuum  firnii- 
tatem.     Neque  enim  moile  cognitoris  perire  debet  publica  fides." 
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But,  except  in  one  case  apparently,  if  the  creditor  is  not  a  party  to 
the  judgment  he  is  not  bound  by  it.  That  case  is  where  a  judgment 
has  been  obtained  defining  the  corpus  of  the  estate,  and  therefore 
qualifying  the  title  to  the  subject.  For  instance,  a  judgment  as  to 
servitude  with  a  neighbouring  proprietor  would  bind  the  estate 
and  those  taking  it  either  under  conveyance  or  under  bond. 
"Exceptio  rei  judicaUe  nocebit  ei,  qui  in  dominium  ejus  successit, 
qui  judicio  expertus  est."  In  the  same  way,  "  exceptionem  rei 
judicata  a  persona  auctoris  ad  emtorem  transire  solere  ;"  and  again, 
"Si  egero  cum  vicino  aquae  pluviae  arcendse,  deinde  alteruter 
nostram  pradium  vendiderit,  et  emto  agit,  vel  cum  eo 
agatur,  haec  exceptio  nocet;  sed  de  eo  opere,  quod  jam 
erat  factum,  quum  judicium  acciperetur."  The  distinction 
above  stated  is  probably  the  only  way  of  reconciling  the  Eoman 
texts  as  to  singular  successors  with  other  statements  as :  "  nee  in 
simili  negotio  res  inter  alios  actas  absenti  praejudicare."  The 
absent  man  is  he  who  has  not  been  cited  to  an  action.  In  the 
same  way,  one  heir  is  not  bound  by  a  judgment  obtained  against 
his  co-heir.  On  the  other  hand,  the  following  classification  is  given 
of  those  held  to  be  eaedem  personse:  "Hoc  jure  utimur  ut  ex  parte 
actoris  in  exceptione  rei  judicatae  hae  personse  continentur,  quae 
rem  in  judicium  deducunt ;  inter  hos  erunt  procurator,  cui  man- 
datum  est,  tutor,  curator  furiosi  vel  pupilli,  actor  municipum."  The 
requisites  of  "eadem  res"  are  stated  by  Paul  to  be  "idem  corpus, 
eadem  causa  petendi,"  and  "eadem  conditio  personarum.*'  And, 
with  regard  to  the  second  requisite,  a  very  important  distinction  is 
stated  between  actions  in  rem  and  actions  in  personam.  In  the 
former,  being  a  simple  assertion  of  right  to  a  subject,  all  causes  of 
action  were  supposed  to  be  included,  and  therefore  apparently  the 
dominium  of  the  subject  vindicated  could  never  be  again  claimed 
by  the  pursuer  of  an  action  in  rem.  On  the  other  hand,  "  quum 
eadem  res  ab  eodem  mihi  debeatur,  singulas  obligationes  singulae 
causae  sequuntur,  nee  uUa  earum  alterius  petitione  vitiatur."  This 
distinction  would,  if  rigidly  applied,  considerably  extend  the  opera- 
tion of  the  exception,  but  its  force  seems  to  be  modified  by  the  fol- 
lowing text  from  Paul :  "  qui  in  rem  egisset,  nee  tenuisset,  postea 
condicenti  non  obstare  exceptionem  rei  judicatam."  It  will  thus 
be  seen  that  there  is  room  for  speculation  as  to  the  application  of 
this  exception,  especially  to  the  cases  of  transference  of  land  and 
of  moveables.  There  may  be  a  class  of  judgments  regarding  rights 
in  land  which  bind  the  whole  of  the  public.  There  are  certainly 
other  questions  which  a  honafide  purchaser  is  entitled  to  try  over 
again.  Cases  of  importance  and  delicacy  may  also  be  imagined  to 
arise  between  sub-tenants  or  assignees  and  the  landlord,  where  the 
principal  tenant  has  tried  a  question,  or  between  first  and  second 
mortgagees  on  an  estate  where  the  debtor  has  tried  a  question.  One 
would  suppose  also  that  a  judgment  obtained  by  a  superior,  say  on 
the  construction  of  the  clause  of  relief  from  public  burdens,  would 
bind  all  singular  successors  in  the  feu. 
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De  Jure  Personanim :  or  A  Treatise  on  the  Roman  Law  of  Persons, 
Intended  for  Students  preparing  for  £xaminatton.  By  W.  H. 
Eathgan,  M.A.,  Ph.D.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  "  Leading  Cases  in  Hindu  Law,"  "  The  Hindu  Law 
of  Adoption,"  etc.    London :  Wildy  &  Sons,  1873. 

The  multiplication  in  England  of  books  on  Eoman  law  is  a  grati- 
fying sign  of  the  times.  Their  paucity  was  long  a  matter  of 
reproach,  now  gradually  being  removed.  For  the  last  few  years  have 
seen  some  considerable  additions  to  the  literature  of  this  branch  of 
jurisprudential  science ;  and  though  some  of  them  had  better  not 
have  seen  the  light,  yet  others,  such  as  Sir  Henry  Maine's  Ancient 
Law — which  is  just  an  historical  sketch  of  the  development  of 
Eoman  law  from  the  foundation  of  the  city  to  the  time  of  the 
classical  jurists, — Lord  Mackenzie's  Studies,  and  Mr.  Poste's  Gaius 
(though  not  so  much  for  the  translation  as  for  the  notes),  are  iu 
every  respect  creditable  productions,  and  of  good  service  to  legal 
students. 

It  is  for  students,  and  as  an  aid  to  them  in  preparing  for  examina- 
tion, that  the  book  before  us  has  been  written.  The  author — who 
though  only  recently*  admitted  to  the  English  bar,  has  for  years 
enjoyed  a  good  position  in  India  as  a  pleader,  and  has  made  himself 
favourably  known  by  his  contributions  to  the  literature  of  Hindu 
law — is  of  opinion  that  the  exposition  of  the  Law  of  Persons  given 
by  Gaius  and  Justinian  in  the  first  books  of  their  respective  Insti- 
tutes is  insufficient,  as  "  the  student  continually  finds  himself  under 
the  necessity  of  referring  to  one  or  other  of  the  second,  third,  or 
fourth  books,  to  complete  what  has  been  said  in  the  first  book  con- 
cerning the  capacity  or  disability  of  persons."  He  illustrates  liis 
meaning  by  reference  to  the  case  of  a  filvisfamilias.  "  The  first 
book  of  the  Institutes,"  he  says,  "  shows  that  he  is  subject  to  the 
power  of  his  father,  who  can  appoint  a  tutor  for  him  by  testament 
if  still  under  the  age  of  puberty,  and  can  transfer  him  by  adoption 
to  another  family ;  the  second  explains  that  the  father  possessed 
the  right  of  making  a  pupillary  substitution,  of  enjoying  and  dis- 
posing of  his  son's  acquisitions,  except  in  certain  cases,  and  that  the 
son  could  not  be  a  witness  of  the  testament  of  his  father,  nor  exer- 
cise the  right  of  making  a  testament  himself  before  the  age  of 
puberty,  and  was  the  Jiceres  necessarius  of  his  father ;  the  third  rules 
that  a  son  under  power  can  enter  into  an  obligation  with  others ; 
while  in  the  fourth  we  read  that  noxal  actions  were  abolished  by 
Justinian  with  reference  to  filiifamilias,  and  that  a  father  could 
demand  the  production  of  a  child  subject  to  his  power  by  means  of 
an  exhibitory  interdict."  To  obviate  the  inconvenience  attending 
such  constant  transitions  from  book  to  book  of  the  Institutes,  Mr. 
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liattigan  has  set  himself  the  task  of  writing  a  volume  on  the  Law 
of  Persons,  which  shall  be  "  complete  and  perfect  in  itself,"  and 
which,  he  hopes,  will  "  assist  the  student  in  the  better  understand- 
ing of  the  Jiis  Personarum  of  the  Eomans." 

The  design  is  excellent  for  a  book  of  reference;  not  quite  so 
suitable  for  one  intended  to  display  the  "  legitimse  scientise  prima 
elementa."     Gains  and  Justinian,  in  the  first  books  of  their  respec- 
tive Institutes,  confine  themselves  to  an  exposition  of  so  much  of 
the  law  of  persons  as  could  be  understood  without  previous  acquaint- 
ance with  the  leading  principles  of  the  law  of  property  and  real 
rights,  obligations,   succession,  and  judicial  remedies;    or,   from 
another  point  of  view,  with  so  much  of  the  former  as  was  neces- 
sary for  the  apprehension  of  the  latter.     If  the  abilities  and  dis- 
abilities of  each  of  the  various  conditions  of  persons  to  whom  in 
turn  Mr.  Battigan  directs  his  attention — their  abilities  and  dis- 
abilities in  reference  to  property,  obligation,  succession,  and  judicial 
procedure,  had  fallen  properly  under  the  head  of  j%ts  personarum, 
then  what  would  have  been  left  for  exposition  under  the  heads  of 
Things  and  Actions,  the  two  remaining  branches  of  the  institutional 
"triple  division?"    No  doubt  the  question,  " to  what  acts  of  the 
jus  civile  can  sl  filinsfamilias,  or  a  pupil,  or  a  slave  be  a  party  ?"  is, 
thus  stated,  quite  as  much  within  the  law  of  persons  as  this  other 
one,  "who  can  be  parties  to  a  stipulation?"  is  within  the  law  of 
obligations.      Indeed,  as  persons  alone  are  the  subjects  of  rights, 
and  law  exists,  for  the  purpose  of  defining  and  protecting  those 
rights,  there  is  room  for  the  alignment  that  all  law  falls  within  the 
scope  of  the  jits  personarum.    But  this  was  not  the  sense  in  which 
the  phrase  was  used  by  the  Eoman  institutional  writers.     They 
meant  by  it  nothing  more  than  the  law  determining  the  different 
conditions  of  persons ;  to  which  they  appended  the  law  of  tutor 
and  curator,  in  so  far  as  it  was  capable  of  exposition  in  a  general 
and  abstract  manner.     The  question  how  far  each  of  the  different 
classes  of  persons  was  capable  of  acting  within  the  difTerent  spheres 
of  property,  obligations,  succession,  and  judicial  procedure,  they  left 
to  be  considered  under  these  several  heads ;  being  rightly  of  opinion 
that  to  say  who  could  enter  into  a  contract,  make  a  will,  or  take  up 
a  succession,  ought  to  follow  and  not  precede  the  explsmation  of 
cinUractus,  testamerUum,  and  aditio  respectively. 

The  propriety  of  the  method  of  the  fioman  jurists  is  very  obvious 
when  we  look  at  the  results  of  that  attempted  by  Mr.  Rattigan. 
In  his -exposition  of  the  different  conditions  of  persons  there  is  little 
to  find  fault  with ;  he  is  within  the  safe  guidance  of  Gains  and  Jus- 
tinian ;  and,  although  here  and  there  a  mistake  occurs,  yet  he  does 
his  work  completely  and  satisfactorily.  Some  of  the  chapters  are 
particularly  good ;  among  them  his  contrast  of  agnation  and  cogna- 
tion, his  account  of  adoption,  and  his  chapter  on  guardianship. 
But  when  he  goes  beyond  the  subject  of  the  condition  of  the  various 
classes  of  persons  with  whom  he  deals  in  order,  and  the  causes  to 
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which  those  diflFerent  conditions  were  attributable  and  by  which 
they  were  influenced — when  he  comes  to  describe  the  efiTects  of 
those  conditions  in  the  relations  of  daily  life — the  weakness  of  his 
method  becomes  apparent  Not  only  are  a  great  many  of  those 
effects  overlooked,  but  those  that  are  mentioned  are  often  referred 
to  in  words  so  few  and  abstract  as  to  convey  no  fair  idea  of  their 
import  to  a  reader  not  already  acquainted  with  the  other  branches 
of  the  subject.  And  then,  while  far  more  than  seems  to  be  requi- 
site for  the  student  preparing  for  examination  is  said  upon  matters 
altogether  out  of  the  way,  many  questions  of  much  practical  and 
every-day  importance  are  disposed  of  much  too  summarily.  A 
large  proportion  of  the  population  of  the  Empire  were  under  sub- 
jection either  as  filiifamilias  or  slaves ;  and  it  is  not  too  much  to 
say  that  the  greater  part  of  the  trading  transactions  of  daily  life 
were  carried  on  through  their  instrumentality.  According  to  the 
plan  adopted  by  Mr.  Eattigan,  one  would  expect  to  find  a  full 
explanation  of  the  extent  of  their  powers  as  representatives  of  their 
paterfamilias,  and  of  his  responsibility  for  their  acts.  The  few 
sentences  devoted  by  him  to  those  topics  give  no  adequate  idea  of  the 
state  of  the  law  upon  them, — ^how  far,  for  example,  possession  taken 
by  a  person  in  potestate  would  avail  the  family  head  for  the  pur- 
pose of  interdict  or  prescriptive  acquisition  of  property,  or  to  what 
extent  the  latter  was  liable  by  actiones  adjectUiae  qtuiliiatis  for 
obligations  incurred  by  those  under  his  potestas.  We  are  told  by 
him  that  "  a  filiusfamUias  could  enter  into  obligations  with  others, 
which  a  slave  could  not  do  so  as  to  bind  himself;"  but  we  are  not 
told  whether  the  Jlliusfamilias  could  be  sued  with  any  effect  upon 
his  obligation,  or  how  a  judgment  against  him  could  be  of  any 
value,  seeing  he  had  no  property  of  his  own.  We  are  told  wliu 
were  pupils,  and  have  the  subject  of  tutory  very  well  explained ; 
but  we  are  left  in  the  dark  as  to  the  circumstances  under  which  a 
pupil  might  oblige  himself  naturally  though  not  civilly.  These  arc 
but  a  few  examples  of  the  defects  of  which  we  complain,  but  which 
we  fear  are  inevitable  in  a  book  which  is  to  be  of  reasonable  bulk, 
and  yet  to  contain  an  exposition  not  only  of  the  various  conditions 
of  persons  and  their  causes,  but  also  of  their  effects. 

As  already  said,  in  so  far  as  it  does  not  go  beyond  the  subject- 
matter  proper  of  the  first  books  of  Gains  and  Justinian,  the  volume 
before  us  is  on  the  whole  satisfactory ;  the  exposition  is  lucid,  well 
arranged,  and  generally  accurate.  The  contents,  in  the  order  of  the 
chapters,  are  as  follow: — 1.  the  meaning  of  persona,  the  effect  of  birth, 
and  the  disabilities  arising  from  sex,  age,  and  physical  or  mental  in- 
firmities ;  2.  the  influence  of  domicile,  class  or  profession,  religion,  and 
relationship;  3.  civil  capacity  for  rights;  4.  freebom  persons  andfreed- 
men ;  5.  persons swi  vel  alieni  juris ;  6.  juridical  persons;  7.  marriage ; 
8.  adoption;  and  9.  guardianship.  Here  and  there  Mr.  Eattigan 
steps  into  the  region  of  controversy ;  but  in  it  we  are  bound  to  say 
he  does  not  appear  to  advantage,  and  that  through  neglect  of  a 
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primary  conditdon  of  success,  namely,  true  apprehension  of  the 
opinion  he  is  combating, — witness  (p.  70)  his  complete  misre- 
j)resentation  of  Savigny's  theory  of  capitis  deminutio.  In  matters 
l)eyond  the  jvs  personarum  proper  he  is  often  much  at  fault. 
For  example,  in  p.  129,  his  description  of  the  requisites  of  a 
stipulation  in  the  time  of  Justinian  makes  it  in  effect  identical  with 
a  mere  pact ;  on  the  same  page  he  so  entirely  misunderstands  the 
nature  of  a  luymen  transcriptitium  as  to  describe  it  as  a  fictitious 
loan ;  and  on  p.  205  he  is  so  far  astray  in  his  notion  of  Eoman 
partnership  as  to  speak  of  a  "  firm/*  Even  within  the  more  strictly 
legitimate  limits  of  his  subject  he  is  not  free  from  occasional 
serious  eiTor.  For  instance,  on  p.  5,  he  states  that  it  was  Justinian 
who  first  allowed  bequests  to  collegia  and  charitable  foundations ; 
whereas  there  are  numerous  passages  in  the  Digest  which  prove 
tliat  the  validity  of  such  gifts  was  recognised  as  early  as  the  time 
of  Marcus  Aurelius.  On  p.  122,  he  maintains  that  Caracalla's  con- 
cession of  citizenship  to  all  his  free  subjects  did  not  apply  to 
Junian  latins  or  dedititian  freedmen,  giving  as  his  reason  that  we 
read  of  men  of  these  classes  long  after  the  date  of  that  enactment. 
Mr.  Sattigan  overlooks  the  consideration  that  the  conditipns  re- 
ferred to  were  respectively  the  result  of  irregular  manumission 
and.  bad  character  of  the  slave  manumitted,  and  that  these  causes 
would  still  continue  to  operate  even  though  it  be  true — as  it  un- 
doubtedly is — that  all  the  Junians  and  dedititians  in  existence  at 
the  moment  of  Caracalla's  constitution  thereby  acquired  the  dvitas. 
In  regard  to  manumission,  he  says,  on  p.  146,  that  it  could  proceed 
only  from  a  quiritarian  owner ;  whereas  it  might  equally  be  effected 
by  a  mere  bonitarian  owner,  but  with  the  qualification  that  the 
freedman  thereby  became  not  a  dvis  but  a  latinus.  In  chapter  vii. 
our  author  falls  into  the  old  mistake  of  describing  confarreaiio, 
eoemptiOy  and  usus  as  three  forms  of  marriage.  We  had  thought  the 
notion  had  received  its  complete  refutation  with  the  discovery  of 
the  Verona  palimpsest.  These  were  the  three  modes  of  creating  the 
peculiar  relationship  of  marms ;  and  it  is  under  this  head,  and  not 
under  that  of  marriage,  that  they  are  dealt  with  by  Gains.  Con- 
farreatio,  it  is  true,  was  simul£aneously  creative  of  both  marriage 
and  Tnanns  ;  but  usus  was  impossible  unless  marriage  had  preceded 
its  completion  by  at  least  a  year ;  and  a  woman  very  often  pro- 
ceeded to  caemptio  not  only  with  a  man  who  might  have  been  her 
husband  for  years,  but  even  with  one  whom  she  had  no  intention 
of  ever  recognising  in  tliat  character.  In  the  same  chapter  we  have 
other  errors.  Thus,  how  does  Mr.  Eattigan  justify  his  statement 
that  the  marriage  of  a  wife  not  in  manu  produced  capitis  demi- 
mitio  t  Is  he  serious  in  maintaining  that  in  the  later  law  marriage 
was  not  a  consensual,  but  a  real  contract  ? — a  position,  we  are 
aiiiraie,  taken  by  some  modern  French  jurists,  but  which  was  long 
a^  shown  to  be  untenable  by  their  great  countryman  Jacques 
Godefroy.    And  surely  it  but  serves  to  mislead  when  the  suggestion 
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that  a  marriage  might  be  dissolved  by  the  wife's  absence  from  her 
husband's  house  for  three  consecutive  nights  is  reproduced  without 
a  word  of  disapprobation ;  for  it  certainly  acquires  no  additional 
authority  from  the  fact  that  it  is  attributed  to  Heineccius,  who, 
since  the  discovery  of  the  manuscript  of  Gains,  has  ceased  to  be  of 
weight  as  a  historical  civilian. 

But,  while  it  is  our  duty  as  reviewers  to  point  out  its  short- 
comings, we  are  free  to  admit  the  merits  of  the  volume  before  us. 
We  think  its  plan  too  ambitious  for  an  elementary  treatise ;  hence 
much  of  great  importance  is  altogether  overlooked,  and  much  im- 
portant matter  treated  of  with  a  brevity  altogether  disproportionate 
to  the  attention  devoted  to  questions  of  very  little  moment.  We 
observe  in  it  also  a  good  many  serious  errors  of  doctrine ;  not  a  few 
mistranslations  and  misapprehensions  of  the  meanings  of  authors 
either  dissented  from  or  approved ;  a  tendency  throughout  to  rely 
too  much  on  modem  manuals  rather  than  on  the  original  texts ; 
a  good  many  wrong  references ;  and  quite  a  superabundance  of 
printer's  mistakes,  some  of  them  rather  amusing,  such  as  Paulus 
for  Plautus  (p.  83),  and  Elg.  Mosaic,  (p.  180)  for  the  Collatio  leguia 
Mosdicarum  et  Romanarum.  Yet  there  is  much  good  matter  in  the 
book;  and,  its  defects  notwithstanding,  any  studisnt  who  makes 
himself  master  of  it  will  have  little  to  fear  for  the  results  of  his 
examination,  in  so  far  at  least  as  the  Law  of  Persons  is  concerned. 

A  Treatise  on  the  Law  of  Scotland  relating  to  Law  Agents,  including 
the  Law  of  Costs  as  between  Agent  a^nd  Client;  with  an  Appen* 
dix  containing  Relative  Statutes,  Acts  of  Sedei^nt,  all  the  Tables 
of  Fees,  etc.  By  John  Henderson  Begg,  Advocate.  Edin- 
burgh: Bell  and  Bradfute,  12  Bank  Street.    1873. 

In  the  majority  of  cases  the  writing  of  a  Scotch  law-book  must 
be  due  either  to  an  elevated  and  expansive  philanthropy  or  to 
hard  necessity.  The  scanty  remuneration  afforded  by  publishers  may 
induce  a  very  few  unhappy  lawyers  to  devote  their  days  and  nights 
to  enlighten  the  minds  or  facilitate  the  labours  of  their  professional 
brethren.  But  in  these  times  it  is  almost  absurd  for  any  one  to 
hope  to  increase  his  practice  or  secure  professional  promotion  by 
adding,  however  creditably,  to  the  literature  of  jurisprudence. 

So  far  as  practice  is  concerned,  it  is  much  more  profitable  to  have 
been  begotten  by  an  eminent  W^.S.  or  an  influential  divine,  to  have 
two  or  three  Parliament  House  clerks  or  enterprising  young 
agents  as  your  cronies,  to  be  hanger-on  to  a  prosperous  counsel 
somewhat  your  senior  (especially  if  he  has  an  acute  clerk,  who  may 
also  be  yours),  to  "  suck  up"  to  the  two  or  three  big  agents  who 
still  concern  themselves  with  the  selection  of  counsel,  or  to  give 
judicious  dinner  parties  (if  you  can),  than  to  waste  your  nights  ii 
the  study  of  Erskine  and  the  composition  of  treatises  on  Multures  o? 
Mortifications.     If  success  can  be  secured  on  easier  or  pleasante^ 
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tenns,  it  is  surely  folly  to  waste  the  ^midnight  gas ;  and  if  you 
possess  any  of  the  advantages  enumerated,  it  would  be  absurd  not 
to  avail  yourself  of  them,  if  your  talents  lie  that  way.  For  that 
success  in  the  law  requires  certain  talents  and  m\ich  perseverance, 
even  when  you  resort  to  the  less  glorious,  though  not  in  all  cases 
illegitimate,  means  alluded  to.  Some  of  these  means  are  not 
illegitimate  unless  they  are  abused ;  but  in  this  age,  which  makes 
haste  to  be  rich,  the  ambition  of  the  bar  has  made  "  hugging"  one 
of  the  fine  arts,  and  it  has  been  brought  to  such  perfection  as  Ip 
make  other  old  fashioned  ways  of  getting  on,  such  as  study  and 
writing,  seem  poor  and  trivial.  It  has  been  practised  once  or  twice 
with  such  delicate  tact  that  some  of  those  practised  on  felt  but 
never  knew  the  art  that  produced  the  soft  titillation — with  a  sooth- 
ing and  attractive  grace  that  made  even  those  who  understood  it 
yield  to  the  wheedling  charmer,  and  satisfy  their  consciences 
with  the  thought  that  the  clever  cajolery  that  was  too  much  for 
them  might  perchance  seduce  the  bench  and  the  jury  too.  The 
austere  moralist  might  be  pained  to  witness  a  mean  creature  thus 
wriggling  its  slimy  way  towards  the  bench.  But  for  our  part  we 
have  from  time  to  time  looked  on  with  a  purely  scientific  curiosity 
and  interest  at  its  operations,  watching  how  its  little  wires  are  pulled, 
and  its  little  traps  baited  and  set ;  how  the  sternest  and  gruffest 
and  biggest  of  agents  yield  to  its  blandishments,  how  even  great 
statesmen,  stem  and  unyielding  to  less  fascinating  sinners,  are 
charmed  and  vanquished  by  its  winning  ways. 

Mr.  Begg  has  chosen  the  better  part  of  gaining,  by  honest 
work,  a  reputation  for  sound  law  and  careful  diligence,  and 
has  made  it  our  pleasant  duty  to  read  and  consider  his  adven- 
ture in  the  field  of  legal  authorship.  We  commend  his  resolu- 
tion thus  to  utilize  the  earliest  years  of  his  career  in  the  Parlia- 
ment House,  and  we  discern  a  rare  sagacity  in  the  choice  of  the 
subject  of  bis  labours.  Only  1500  or  2000  persons  can  be  expected 
to  buy  law-books  in  Scotland,  and  very  few  of  these  buy  every 
Scotch  law-book.  The  first  point,  therefore,  with  a  wise  author  and 
publisher  is  to  make  a  book  which  will  be  attractive  or  useful  to 
as  many  as  possible  of  these  1500  or  2000  lawyers.  Mr.  Begg  has 
been  judicious  in  his  choice,  for  he  has  written  about  the  one  subject 
that  must  be  most  interesting  to  every  lawyer, — his  own  rights  and 
liabilities  ;  and  he  has  brought  out  his  book  at  a  time  when  recent 
legislation  has  made  lawyers  specially  attentive  to  the  subject,  and 
indeed  has  made  it  compulsory  on  many  of  them  to  acquire  a  more 
minute  acquaintance  with  it.  We  should  not  be  surprised  therefore 
if  even  an  inferior  book  on  this  subject  should  have  obtained  a  very 
considerable  sale. 

Mr.  Begg's  treatise,  however,  is  very  far  from  being  an  inferior 
book.  It  has  been  got  up  with  anxious  care,  and  very  minute  in- 
vestigation of  every  point  bearing  on  its  subject,  and  it  is  arranged 
and  written  with  much  skill  and  ability.  Not  the  least  interesting 
of  its  features  is  the  embodiment  in  the  proper  places  of  the  pib- 
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vidoiis  of  the  Law  Agents  Act  Onr  readers  are  already  familiar  with 
Mr.  B^g's  treatment  of  this  measure,  which  he  made  the  subject 
of  an  article  in  our  September  number ;  but  it  will  give  them  a 
high  idea  of  his  eneigr  and  of  the  workmanlike  character  of  his 
book,  that  after  the  passing  of  the  Act  he  fitted  each  of  its  provisions 
into  the  proper  chapters  and  paragraphs  of  a  book  published  in 
October,  instead  of  treating  of  the  new  statute  in  an  appendix  or 
supplemental  chapter. 

It  would  be  useless  to  illustrate  the  book  before  us  by  quotation, 
especially  as  the  article  we  have  referred  to  may  well  serve  as  a 
specimen.  Indeed,  the  book  is  so  well  compacted  a  whole  that  it 
would  be  difBcult  to  find  a  quotation  that  would  not  suffer  by  sepa- 
ration from  the  context  The  book  deals  with  everything  that 
personally  concerns  the  law  agent,  from  his  entrance  on  apprentice- 
ship, until  he  is  removed  from  the  rolls  by  death  or  the  Court  of 
Session.  The  first  and  second  chapters  relate  to  qualification,  ad- 
mission, and  certificate.  A  special  chapter,  well  worthy  of  the 
attention  of  the  profession,  which  ought  to  guard  its  interests  more 
carefully  than  it  does,  as  well  as  of  accoimtants  and  other  poachers, 
is  devoted  to  "  unqualified  practitioners."  Chapters  follow  on  the 
privileges  and  appointment  of  law  agents,  the  evidence  of  their 
appointment,  and  the  extent  of  their  authority,  the  dissolution  of 
the  relation  of  agent  and  client,  their  remuneration,  interest  on 
their  accounts,  taxation,  hypothec  or  preference,  triennial  prescrip- 
tion, on  their  disabilities,  confidentiality,  their  liabilities,  etc. ;  sum- 
mary proceedings,  their  duties  generally,  etc.  The  various  Societies 
are  d^t  with  historically  and  otherwise,  and  an  ample  appendix  con- 
tains the  Acts  of  Parliament,  all  the  Tables  of  Fees,  and  some  mis- 
cellaneous forms.  The  index  seems  to  be  well  prepared.  Altogether, 
it  is  a  book  which  no  law  agent  who  regards  his  own  interest  should 
want. 
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Interim  Appointments  hy  the  Court  of  Session  to  Judicial  Offices. 
— ^The  application  of  Mr.  Glassford  Bell,  praying  the  Court  of 
Session  "  to  nominate  and  appoint  a  properly  qualified  person  to 
exercise  the  oflSce  and  jurisdiction  of  sheriff  of  the  county  of 
.  Lanark,  in  room  of  the  petitioner,  with  full  power  to  him  to  hear 
and  determine  causes,  and  to  perform  all  other  acts  and  duties  com- 
petent to  the  said  office  and  jurisdiction,  as  fully  and  freely  as  the 
petitioner  himself  might  have  done,  and  that  during  the  petitioner's 
present  temporary  disability,  or  during  such  limited  period  as  to 
their  Lordships  shall  seem  proper,"  raises  questions  of  some  im- 
portance. It  is  said  in  the  petition,  and  it  is  true,  that  "in  numerous 
cases  the  Lords  of  Council  and  Session  have  been  in  use,  where 
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public  coDvenience  or  necessity  required,  to  make  interim  appoint- 
ments to  judicial  and  other  offices,  and  in  particular  to  the  office  of 
Sheriff."  But  it  is  long  since  the  Court  has  been  asked  to  appoint 
an  interim  Sheriff  at  all ;  and  none  of  the  old  cases  in  which  it  was 
(lone  present  precisely  the  same  circumstances  as  this.  The  present 
case,  moreover,  is  one  of  so  much  greater  importance  than  any  in 
which  the  Court  ever  interfered  before,  that  it  is  not  surprising  that 
the  Judges  should  have  treated  it  when  it  appeared  in  the  rolls  as 
one  demanding  very  serious  attention,  and  should  have  endeavoured 
to  get  the  responsibility  divided  with  the  department  of  the  Queen's 
Government  which  has  power  to  grant  leave  of  absence  to  judicial 
functionaries. 

We  pointed  out  last  month  that  when  Sir  Walter  Scott  became 
incapable,  shortly  before  his  death,  of  exercising  the  duties  of  his 
Sheriffship,  a  special  Act  of  Parliament  was  passed,  authorizing  the 
Crown  to  appoint  an  interim  Sheriff.  As  the  Court  was  at  that  time 
in  the  almost  constant  habit  of  appointing  interim  Sheriffs  Depute, 
where  the  office  was  vacant,  we  must  assume  that  it  was  then  supposed 
that  that  power  did  not  extend  to  the  case  where  the  office  was 
full,  but  the  Sheriff  unable  to  fulfil  its  duties,  and  also  unable  or 
unwilling  to  resign.  It  may  have  been  thought  that  the  law  assumed, 
in  such  circumstances,  that  the  Sheriff,  if  not  mentally  incapable, 
would  retire,  so  that  a  new  appointment  might  be  made  by  the 
Crown.  It  will  be  of  some  importance  in  the  present  case  to  ascer- 
tain whether  any  application  was  made  to  the  Court  before  the  bill 
relating  to  Sir  Walter  Scott  was  introduced  into  Parliament.  There 
can  be  no  doubt  that  the  Lord  Advocate  of  the  day,  if  not  tlie 
Court  also,  had  in  view  the  report  made  to  the  Court  on  this  sub- 
ject in  1777  by  the  Clerks  of  Session,  Mr.  Tait  and  Mr.  Mackenzie, 
in  regard  to  an  application  for  the  interim  appointment  of  a  principal 
keeper  of  the  Signet  in  room  of  Sir  Gilbert  Elliot  who  had  died. 
That  report  may  be  worth  quoting,  as  an  authoritative  statement  of 
the  law.     It  bears : — 

"  That  it  has  been  your  practice,  and  the  practice  of  your  predecessors,  to  inter- 
pose in  supplying  vacancies  in  offices,  where  these  vacancies  tended  to  stop  or 
retard  the  administration  of  justice,  and,  in  particular,  that  your  Lordsoips 
have  doBie  so  on  the  following  occasions : — Primo,  In  the  administration  of 
royal  boroughs,  where  the  nomination  of  Magistrates  has  failed,  either  by  a 
reduction  of  the  election,  or  by  a  non-election,  on  account  of  civil  commotions 
in  the  country.  Secundo,  In  the  appointment  of  interim  Commissaries,  and 
interim  Sheriffs,  where  by  death  these  offices  have  been  vacated.  Tertio,  in  the 
appointment  of  an  interim  keeper  of  the  general  register  of  hornings,  and  interim 
clerk  to  the  admission  of  notaries,  and  an. interim  keeper  of  the  minute  book. 
Quarto f  In  the  appointment  of  an  interim  writer  to  the  Privy  Seal,  and  of  an 
interim  depute-keeper  of  the  Privy  Seal.  As  to  the  higher  offices,  we  observe 
two  instances  where  your  Lordships'  predecessors  interposed  in  the  like 
maimer.  One  was  in  the  case  of  a  vacancy  in  the  office  of  clerk-register.  On 
that  occasion  your  Lordships  authorised  one  of  your  clerks  to  sign  all  extracts 
which  should  have  been  signed  by  the  Register.  At  the  same  time,  the  order 
■eems  to  have  been  made  in  virtue  of  a  special  letter  from  his  Majestv.  The 
other  was  with  regard  to  the  Signet,  and  the  keeper  of  the  Signet,  23u  March 
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1639.  At  this  time  it  would  appear  that  there  was  no  keeper  of  the  Signet  in 
Scotland,  and  even  that  the  Signet  itself  had  been  carried  out  of  Scotland,  the 
lords  interposed,  and  not  only  named  a  keeper  of  the  Signet,  but  appointed  all 
letters  to  be  marked  by  this  keeper ;  and  this  being  done,  they  declared  that 
the  same  should  be  reckoned  to  have  the  same  effect  as  if  the  letters  had  passed 
the  Signet/' — Acts  of  Sederunt,  vol.  i.  p.  690. 

Another  difficulty,  which  will  no  doubt  be  in  view  of  the  Court, 
is  that  since  1822  few  or  no  such  appointments  of  Sheriffs  ctd 
interim  appear  to  have  been  made.  In  the  course  of  the  argument 
which  will  be  submitted  in  support  of  the  petition,  later  precedents 
may  perhaps  be  founded  on ;  and  it  will  be  important  to  show  that 
such  appointments  have  been  made  subsequent  to  the  Sheriff-Court 
Act  of  1838.  For  one  of  the  reasons  generally  urged  in  support  of 
the  petitions  for  such  interim  appointments  under  the  old  practice, 
and  indeed  the  main  reason  for  making  them,  was  that  during  the 
vacancy  of  the  office  no  summons  could  run  or  diligence  be  used  in 
the  name  of  the  Sheriff — that  the  jurisdiction  of  the  Court  was,  in 
short,  suspended.  A  remedy  for  this  was  provided  by  1  &  2  Vict, 
c.  119,  sec.  4,  enacting  that  "  on  the  death,  resignation,  or  removal 
of  any  Sheriff  Depute  "  his  substitutes  should  continue  to  hold  their 
offices,  and  exercise  all  the  jurisdictions,  powers,  and  authorities 
thereto  belonging ;  "  Provided  always  that  appeals  may  be  taken 
in  causes  decided  by  such  Sheriff-Substitute  to  the  SherifiF  to  be 
appointed,  which  shall  be  laid  before  such  Sheriff  when  he  shall 
enter  upon  his  office."  This  Act  removed  the  chief  evils  which  led 
to  the  intervention  of  the  Court  in  former  times  ;  and  it  may  even 
be  argued  that  the  proviso  excludes  by  implication  its  power  to 
nominate  an  interim  Sheriff,  suggesting  that  appeals  from  judgments 
during  the  interregnum,  and  if  so,  then  also  those  from  judgments 
of  the  Sheriff-Substitute  before  its  date,  can  only  be  taken  to  the 
new  Sheriff,  whose  nomination  in  the  ordinary  way  is  contemplated. 

It  may  be  doubted  whether  the  Court  of  Session's  appointment 
of  an  interim  Sheriff  would  give  him  any  criminal  jurisdiction.  The 
Court  of  Justiciary  formerly  appointed.  Sheriffs-depute  on  the 
petition  of  Heritable  Sheriffs,  when  it  was  necessary  for  special 
purposes  falling  under  the  jurisdiction  and  superintendence  of  that 
Court  (Hume,  ii.  33). 

These  are  some  of  the  difficulties  which  must  be  encountered  in 
dealing  with  this  application,  if  we  look  to  the  former  practice  of 
the  Court,  and  the  written  law  on  the  subject.  But  still  greater  diffi- 
culties may  perhaps  be  raised  on  constitutional  grounds.  It  was  not 
easy  to  assign  a  basis  of  principle  for  the  limited  and  carefully  guarded 
powers  which  the  Court  exercised  in  the  class  of  cases  to  which  we 
have  referred.  It  was  an  exertion  of  extraordinary  power  in  emer- 
gencies, to  prevent  a  jurisdiction  from  being  altogether  in  abeyance, 
to  save,  in  fact,  the  indispensable  everyday  functions  of  the  local 
judiciary,  without  which  society  could  not  continue  to  exist.  This, 
however,  is  no  longer  necessary,  and  the  Court  therefore  may  have 
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diflBculty  in  exerting  a  still  greater  stretch  of  power  under  a  les^ 
pressing  necessity.  It  has  been  said  in  argument,  on  former  oc- 
casions in  last  century,  that  the  power  of  the  Court  is  derived  from 
an  allied  transference  to  it  at  the  union  of  the  powers  of  the 
Scottish  Privy  Council ;  but  we  are  not  aware  that  this  pretension 
has  been  put  forward  by  the  Court  itself  It  requires  to  be  shown 
both  that  the  Scotch  Privy  Council  exercised  such  powers  and 
that  the  Court  is  its  successor  therein. 

Nor  can  it  be  maintained  that  expediency  is  altogether  in  favour 
of  the  petitioner.  So  far  as  Mr.  Bell  himself  is  concerned,  we  yield 
to  none  in  our  regret  that  the  career  of  so  esteemed  and  so  useful 
a  judge  should  be  suddenly  arrested ;  but  every  one  must  be 
conscious  that  a  mere  locum  tenens  for  three  or  four  months  in  a 
place  like  Glasgow  could  give  satisfaction  neither  to  the  public  nor 
to  himseli'. 

It  has  been  suggested  that  to  grant  the  present  application 
would  probably  be  an  awkward  precedent.  Already  in  Perth- 
shire it  is  well  known  that  the  frailty  of  a  highly-respected 
Sheriff  is  causing  many  litigants  to  take  the  unusual  course  o* 
appealing  from  the  Sheriff-Substitute  direct  to  the  Court  of  Session. 
Other  Sheriffs  are  in  a  chronic  or  intermittent  state  of  infirmitj 
and  only  need  encouragement  to  apply  to  the  Court  for  th 
appointment  of  assistants  when  they  want  to  take  three  months  ii- 
a  sanitarium  or  at  Mentone,  or  to  postpone  resignation  until  a 
more  convenient  season. 

Although  these  difficulties  stand  in  the  way,  we  are  far  from 
denying  that  if  the  Court  were  to  interfere  in  cases  of  this  kind,  it 
might  sometimes  relieve  the  country  from  a  serious  grievance.  It 
is  fairly  arguable  that  the  previous  cases  show  that  the  Court  pos- 
sesses the  power  to  make  such  appointments,  and  that  this  is  the 
first  time  that  so  urgent  a  necessity  has  arisen  for  exercising  it  in  the 
case  of  a  living  Sheriff.  It  may  not  be  right  that  the  Sheriff  of  an 
important  county  should  be  compelled  to  prove  **  permanent 
disability"  in  order  to  be  allowed  to  retire  with  a  fair  allow- 
ance, but  as  long  as  the  law  so  stands  there  must  surely  be  some 
remedy  other  than  resignation  for  the  case  of  his  temporary 
seclusion  from  business.  Mr  Bell,  at  his  advanced  age,  might 
probably  retire  with  £1500  a  year,  but  a  Sheriff  of  forty-tive, 
after  three  years'  service,  when  he  could  have  earned  no  retiring 
annuity,  might  have  a  broken  leg,  or  an  attack  of  typhoid  fever, 
such  as  to  incapacitate  him  for  three  months,  but  in  no  way  to 
impair  his  efficiency  after  that  time.  That  is  a  case  for  which  the 
legislature  has  not  provided,  and  in  which,  perhaps,  the  Court 
might  legitimately  be  allowed  to  interfere.  Even  where  the  incum- 
bent is  nearer  the  end  of  his  career,  where  he  has  earned  the  high- 
est retiring  allowance,  and  cannot  hope  for  many  years  of  useful- 
ness, it  is  a  consideration  which  may  have  much  weight  with  a 
certain  school  of  administrators,  that  to  allow  the  Court  to  nomi- 
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nate  an  interim  jndge,  "for  whose  remuneration  the  petitioner  is 
prepared  to  make  provision,"  may  save  the  country  for  a  year  or 
two  the  burden  of  another  retiring  pension. 

Weighing  the  alignments  on  the  one  side  and  the  other,  with  a 
strong  desire  that  ilr.  Glassford  Bell's  long  services  should  not  be  for- 
gotten, and  that  his  laudable  desire  to  retain  his  position  as  long  as 
he  can  should  be  indulged,  it  is  difficult  to  see  how  the  petition 
can  be  granted  until  a  full  argument  has  been  heard  on  both  sides. 
This  aigument  can  be  had  only  if  the  Crown  objects,  and  if  the 
Crown  grants  leave  of  absence  it  will  evidently  be  difficult  for  it  to 
object.  The  Court  has  here  put  the  Government  in  a  strait,  from 
which  we  do  not  pretend  to  deliver  it. 

A  collateral  point  of  some  importance,  but  which  has  no  bearing 
on  the  legal  question  involved  in  the  petition,  is  suggested  by  the 
circumstances  in  which  the  Sheriflf  of  Lanarkshire  is  now  placed. 
The  law  permits  a  Sheriff  or  SherifT-Substitute  to  retire  with  an 
annuity  proportioned  to  his  salary  and  the  length  of  his  service, 
only  "  if  from  old  age  or  any  permanent  infirmity  "  he  "  is  disabled 
from  the  due  exercise  of  his  office"  (16  &  17  Vict.  c.  80,  sec.  38, 
and  1  &  2  Vict  cap.  119,  sec.  6).  Now  no  reasonable  man  doubts 
that  the  public  interest  often  requires  that  judges  and  sheriffs  should 
retire  from  the  bench  before  they  are  absolutely  disabled  by  old  age 
•ar  permanent  infirmity.  A  medical  certificate  is  not  the  only 
test  of  failing  powers.  A  man  may  be  in  fair  health,  though  too 
old  or  too  feeble  for  weighty  and  important  duties, — too  healthy  to 
be  entitled  to  a  medical  certificate  of  disability,  and  yet  have  passed 
the  age  when  he  is  fit  for  important  judicial  work.  Every  lawyer 
is  aware  of  many  such  instances,  which  an  excessive  delicacy  or  fear 
of  personal  inconvenience  prevents  him  from  denouncing  publicly, 
however  strongly  he  may  animadvert  on  them  in  private.  It  is 
with  some  difficulty  that  we  refuse  assent  to  the  proposal  of  a  cor- 
respondent, to  whom  we  referred  in  our  last  number,  but  whose 
letter  we  consider  too  strenuous  and  too  personal  for  our  p&^es,  that 
ihe  American  rule  of  compulsory  retirement  at  a  fixed  age  should 
be  introduced.  We  do  not  think  that  retiring  allowances  are  in- 
adequate, except  indeed  where,  as  in  the  case  of  many  inferior 
judges  in  Scotland,  the  salaries  themselves  are  too  small.  But  if 
retirement  at  sixty-eight  or  seventy  is  not  to  be  enforced,  Mr.  Lowe 
ought  to  contrive  some  method  of  gently  removing  gentlemen  whose 
services  are  no  longer  useful,  but  detrimental  to  the  country ;  and 
at  the  same  time  he  may  perhaps  contrive  some  constitutional 
means  for  supplying  the  merely  temporary  failure  of  a  sheriff  or 
other  judge,  and  thus  retaining  to  the  country  for  a  little  longer 
the  valuable  services  of  such  men  as  Mr.  Glassford  BelL 

The  Institute  of  International  Law, — ^The  following  liafc  of  the 
effective  members  of  the  Institute  came  to  us  too  late  for  publication 
in  our  last  number: — Dr.  H.  Ahrens,  Professor  in  the  University  of 
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Leipzig ;  T.  M.  C  Asser,  Advocate  and  Professor  of  Law  at  Amster- 
dam; Wladimir  BesobrasofT,  Member  of  the  Academy  of  Sciences 
at  St.  Petersburg ;  Montague  Bernard,  Professor  in  the  Universit)' 
of  Oxford;  Dr.  J.  C.  Bluntschli,  Privy  Councillor  of  the  Grand 
Duchy  of  Baden,  Professor  in  the  University  of  Heidelberg,  Vice- 
President  of  the  Institute;  Carlos  Calvo,  former  Minister  of  the 
Argentine  Republic  at  Paris;  Eugene  Cauchy,  Member  of  the 
Institute  of  France,  Paris ;  Edouard  Drouyn  de  Lhuys,  Member  of 
the  Institute  of  France,  Paris ;  Aw.  Cav.  Pietro  Esperson,  Pro- 
fessor of  lutemational  Iaw  in  the  University  of  Pavia;  David 
Dudley  Field,  Barrister,  New  York;  Dr.  L.  Goldschmidt,  Coun- 
cillor of  the  Supreme  Commercial  Court  of  the  German  Empire  at 
Leipzig;  Vernon  Harcourt,  M.P.,  Professor  in  the  University  of 
Cambridge ;  Hautefeuille,  former  Advocate  of  the  Council  of  State 
and  of  the  Cour  de  Cassation,  Paris ;  A  G.  Heffter,  Professor  in 
the  University  of  Berlin ;  F.  de  Holtzendorff,  Professor  in  the 
University  of  Munich ;  Nicasio  Landa,  Military  Surgeon,  Pampe- 
luna;  Emile  de  Laveleye,  Professor  in  the  University  of  Liege; 
Francois  Laurent,  Pxofessor  in  the  University  of  Ghent;  W.  B. 
Lawrence,  former  Minister  of  the  United  States  at  London, 
Newport,  RL,  United  States;  James  Lorimer,  Professor  in  the 
University  of  Edinburgh ;  Charles  Lucas,  Member  of  the  Institute 
of  France,  Paris ;  Commr.  P.  S.  Mancini,  Deputy  of  the  Italian- 
Parliament,  Professor  in  the  University  of  Eome,  President  of  the 
Institute;  Gabriel  Mass(i,  Councillor  of  the  Court  of  Cassation, 
Paris ;  G.  Moynier,  President  of  the  International  Committee  for 
the  aid  of  Wounded  Soldiers,  Geneva;  Dr.  Christian  Naumann, 
Member  of  the  Supreme  Court,  Stockholm ;  Dr.  K  de  Olivecrona, 
Member  of  the  Supreme  Court,  Stockholm;  F.  Esquiron  de  Pa- 
rieu.  Member  of  the  Institute  of  France,  Paris,  Vice-President  of 
the  Institute  of  International  Law;  Cav.  Aug.  Pierantoni,  Pro- 
fessor of  International  Law,  Naples ;  G.  Bolin-Jacquemyns,  chief 
editor  of  the  Bevm  de  droit  International  et  de  Legislation  Conipar^c, 
Ghent,  General  Secretary  of  the  Institute  of  International  Law ; 
Comte  Frederic  Sclopis;  Senator  of  tlie  Kingdom  of  Italy,  Turin ; 
Chevr.  Laurent  de  Stein,  Professor  in  the  University  of  Vienna ; 
Charles  Verge,  Member  of  the  Institute  of  France,  Paris ;  Ercole 
Vidari,  Professor  in  the  University  of  Pavia ;  Emory  Washburn, 
Professor  in  the  University  of  Harvard,  Cambridge,  Ma.,  United 
States;  J.  Westlake,  Barrister-at-Law,  Lincoln's  Inn,  London; 
Francis  Wharton,  LL.D.,  Philadelphia,  Pa.,  United  States;  Th. 
Woolsey,  Ex-President  of  Yale  College!  Co.,  United  States. 

Tkt  Tichhome  Trial, — Nowhere  has  the  demeanour  of  the  legal 
gentlemen  engaged  in  the  Tichborne  case,  and  tlie  wonderful  form 
of  procedure,  if  there  be  indeed  a  form  of  procedure  followed  in  that 
cause,  excited  more  amazement,  we  may  almost  say  consterna- 
tion, than  in  Scotland.    From  day  to  day  we  have  read  of  the 
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petulance  and  angij  ebullitions  of  judges  and  the  insolence  of  one 
member  of  the  bar,  with  feelings  that  failed  to  find  expression 
chiefly  because  we  hoped  that  there  was  some  error  in  the  reports, 
or  some  cause  for  such  outbursts  which  we  had  failed  to  discover. 
We  have  wondered,  privately,  at  the  endurance  of  judges,  jury,  and 
country  in  the  weary  course  of  a  trial  which,  if  it  had  been  proceed- 
ing before  a  Scotch  Court,  would  have  drawn  from  the  Times  long 
articles  on  the  intolerable  absurdities  of  Scottish  Criminal  Law  and 
the  unutterable  silliness  of  Scotch  lawvers.  But  whatever  our 
suspicious  may  have  been  on  this  side  of  the  Tweed,  we  have  politely 
held  our  tongues,  waiting  till  the  forms  of  English  law  and 
the  curiously  felicitous  tediousuess  of  English  law^'ers  should 
permit  a  clever  rogue  to  be  consigned  either  to  punishment  or 
obscuritv.     We  refrain  even  now  from  obser\-ation  on  a  trial  which 

If 

ought  never  to  have  been  begun,  and  which  has  lasted  many  times 
as  long  as  was  necessary.  But  we  are  bound  to  preserve,  as  a  fear- 
ful warning  to  both  the  Bench  and  the  Bar,  the  scene  wliich  occurred 
on  Wednesday,  December  10th,  The  following  is  from  a  newspaper 
report: — 

Dr.  Kenealy. — My  object  is  to  show  that  all  these  witnesses  have,  one  after 
another^  been  talked  to  by  varioos  peisons,  and  have  been  influenced  in  that 
way. 

The  Lord  Chief  Justice. — Hitherto  you  have  signally  failed  to  show  that 

Dr.  Kenealy. — That  is  a  matter  for  the  jury  and  not  for  your  Lordship. 
Your  Lordship  is  perpetually  insulting  me  from  the  bench. 

The  Lord  Chief  Justice. — What  did  you  say,  sir  I 

Dr.  Kenealy  repeated  his  words. 

Tlie  Lord  Chief  Justice. — Sir,  don*t  use  such  language  to  me,  because  I  wont 
bear  it. 

Dr.  Kenealy. — I  consider  that  your  Lordship  has  insulted  me  bv  what  you 
lia^e  said  in  open  Court,  taking  into  account  the  number  of  times  it  has  been 
repeated. 

The  Lord  Chief  Justice. — ^You  hare  no  business  to  use  such  language,  sir. 

Mr.  Justice  Lush. — I  think  it  is  quite  time  to  put  an  end  to  this  kind  of 
cross-examination. 

A  Juror. — It  has  no  effect  on  the  jury  whatever. 

Dr.  Kenealy. — I  am  very  sorry  to  hear  your  Lordship  say  this.  I  mean  to 
ask  the  jury  to  suspend  their  judgment,  and  to  say  whether  a'number  of  persons, 
having  talked  to  these  witnesses,  may  not  have  influenced  them  in  what  they 
were  going  to  say. 

Mr.  Justice  Lush. — ^When  you  hear  that  a  witness  has  formed  his  opinion 
before  he  spoke  to  any  one,  what  reason  can  there  be  for  such  an  insinuation  ? 

Dr.  Kenealy. — I  have  no  doubt  it  is  the  witness's  conscientious  opinion,  but 
that  is  surely  not  to  preclude  me  from  questioning  him. 

Mr.  Justice  Lush. — But  I  think  something  is  due  to  the  opinion  of  the 
Bench,  and  as  I  understand  of  the  jury,  that  a  great  deal  of  time  is  being 
wasted. 

Mr.  Justice  Mellor. — I  very  much  regrett^,  Dr.  Kenealy,  to  hear  you  say 
what  you  did  to  the  Chief  Justice.  It  is  the  first  time  that  lever  heard  it  said 
that  a  judge  was  not  at  liberty  to  interpose  an  obseiVation  of  that  sort  when  he 
considered  that  a  question  was  not  regular.  I  don't  mean  to  impute  to  you 
anything  wrong  on  account  of  the  question  which  you  put,  but  I  am  bound  to 
say  that  the  judge  has  iv  duty  to  perform  in  reference  to  the  examination  of 
witnesses. 
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The  Lord  Chief  Justice. — ^A  great  many  witnesses  Lave  been  called — I  really 
for^t  how  many — with  regard  to  this  particular  matter.  The  same  kind  of 
questions  have  been  put  to  all  of  them,  and  nothing  has  been  elicited  from  any 
one  of  them  to  shake  confidence  in  the  opinion  which  they  had  formed,  whether 
rightly  or  wrongly,  that  he  is  the  man.  The  witnesses  make  their  statement, 
and  it  is  reduced  to  writing  in  the  ordinary  way.  I  have  not  heard  a  single 
answer  from  a  single  witness  which  would  lead  one  to  suppose  for  a  moment 
that  the  witness  had  formed  his  judgment  from  what  had  been  said  to  him  by 
«ne  of  the  solicitors  for  the  prosecution  or  by  any  one  else.  I  cannot  therefore 
lielp  interposing  and  saying  that  time  has  been  wasted.  It  is  the  duty  of  a 
ja(l<;e  to  inter])ose  when  he  sees  that  the  public  time  is  being  wasted ;  and  I 
cannot  help  saying  that  it  is  not  consistent  with  decency  for  a  counsel  to  say  that 
the  judge  has  insulted  him  when  he  makes  such  an  oDservation.     (Applause.) 

Dr.  Keneaiy. — I  must  exercise  my  discretion,  although  I  may  be  indiscreet 
in  doing  so. 

The  Lord  Chief  Justice. — It  is  not  discreet  or  decent  for  a  counsel  to  address 
a  judge  as  you  have  done. 

Dr.  Keneaiy. — Your  Lordship  has  repeated  that  so  often  that 

The  Lord  Chief  Justice  (witn  emphasis,  and  tapping  the  desk  before  him  as 
he  spoke). — ^For  seventeen  years  have  I  sat  on  this  bench,  and  I  never  had  an 
unpleasant  wx>rd  with  counsel  before  I  had  the  misfortune  to  preside  over  this 
trial. 

Mr.  Serjeant  Parry. — ^That  is  so. 

Dr.  Keneaiy. — I  have  done  all  I  could  to  avoid  it.  (Exclamations  of  "  Oh !  *' 
from  members  of  the  Bar.) 

Mr.  Justice  Lush. — When  I  first  heard  what  I  have  heard  from  you,  I  must 
Fay  that  I  did  so  with  astonishment  that  any  gentleman  of  the  Bar  should  have 
H>  misconducted  himself,  and  I  think  the  offence  is  much  aggravated  by  the  fact 
that  the  gentleman  using  such  language  holds  the  office  of  her  Majesty's  counsel, 
who  owe  a  special  allegiance  to  her  Majesty's  Court. 

Dr.  Keneaiy. — This  is  not  the  first  time  you  have  reminded  me  of  this,  and  I 
have  borne  more  in  this  Court  than  I  ever  did  before. 

Mr.  Justice  Mellor. — If  this  were  to  occur  in  any  other  trial,  the  administra- 
tion of  justice  would  be  very  much  impeded.  I  remember  what  that  distin- 
guished advocate  whom  you  have  so  frequently  mentioned,  M.  Berryer,  said 
vith  regard  to  the  relations  between  the  Bar  and  the  Bench  conducing  to  the 
despatch  of  business.  Those  relations  cannot  exist  if  such  things  as  these  are  to 
continue. 

Dr.  Keneaiy. — I  have  been  treated  as  no  other  counsel  was  ever  befoi'e  treated 
in  any  of  the  Courts  of  Westminster. 

The  Lord  Chief  Justice  (energetically). — You  have  brought  it  down  upon 
yourself.  Counsel  cannot  expect  to  violate  all  the  ordinary  rules  and  system  of 
conducting  justice,  and  to  outrage  all  the  rules  of  propriety,  and  not  bring  down 
upon  himself  the  censure  of  the  Bench.  The  judges  would  be  wanting  in  their 
duty  if  they  did  not  observe  upon  such  conduct.     (Suppressed  cheers.) 

Dr.  Keneaiy. — I  am  quite  anxious  to  pay  due  attention  to  the  censure  of  the 
Bench,  provided  it  is  conveyed  to  me  m  different  terms  from  what  have  been 
costomary  with  your  Lordship.  Your  Lordship  has  frequently  addressed  me  in 
the  most  bitterly  offensive  terms  which  could  be  selected.  (Indications  of  dis- 
tent.) I  am  sorry  to  have  to  say  so,  but  that  is  my  opinion,  and  I  cannot  alter 
it,  whatever  may  be  the  opinion  of  others. 

The  Lord  Chief  Justice. — Well,  let  us  go  on. 

The  Law  Times  (December  13th)  remarks  upon  this  passage  :— 

**  An  eminent  person  once  said  that  the  power  of  a  Judge  is  too  great.  He  has 
the  power  to  punish  for  contempt,  but  in  too  many  cases  he  cannot  exercise  it. 
The  conduct  of  the  defence  in  the  Tichhome  case  furnishes  us  with  a  striking 
illustration  of  this.  We  desire  to  say,  and  we  are  sure  that  we  speak  the  senti- 
ments of  the  entire  l^;al  profession,  that  Lord  Chief  Justice  Cockbum  is 
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universally  admired,  esteemed,  and  respected,  and  that  any  advocate  who,  taking 
advantage  of  his  position,  offers  an  insult  or  an  indignity  to  this  distinguished 
head  of  the  Common  Law  Bench,  commits  an  offence  which  is  absolutely  un- 
pardonable. Whether  it  is  one  which  can  hereafter  be  taken  cognizance  of  by 
the  governing  bodies  of  the  profession  is  a  matter  for  the  most  serious  con- 
sideration." 

We  do  not  yield  to  the  Law  Times  in  respect  for  the  judicial 
character  of  Lord  Chief  Justice  Cockburn,  and  perhaps  as  we  are  in 
Scotland,  beyond  the  jurisdiction  of  the  Court  of  Queen^s  Bench,  we 
may  be  at  liberty  to  say  that  we  have  as  little  sympathy  with 
either  the  claimant  or  his  clever,  unscrupulous,  blustering  counsel, 
as  we  have  with  any  other  rogue  who  stands  in  the  dock.  But  we 
do  think,  and  the  opinion  is  shared  by  many  experienced  lawyers 
in  Scotland,  that  the  disgraceful  exhibitions  which  have  so  often 
shocked  the  profession  in  the  course  of  this  monstrous  trial, 
could  not  have  occurred  unless  there  had  been  grave  faults  on  the 
Bench  as  well  asi  at  the  Bar.  This  opinion  may  be  wrong,  for  we 
judge  only  from  printed  reports  and  not  as  eye-witnesses,  and 
happily  we  have  no  Kenealy  at  the  bar  of  Scotland.  But,  if  such  a 
phenomenon  were  possible,  wfe  have  Judges  whose  dignity  would 
not  suffer  by  his  presence,  and  whose  tact  and  good  sense  would 
mitigate  rather  than  aggravate  the  nuisance. 

The  Responsibility  of  Statutory  Trustees  for  the  Fault  or  Negli- 
gence of  their  Servants, — The  case  of  Virtue  v.  The  Alloa  Police 
Commissioners,  decided  last  month  by  the  Second  Division,  with 
three  Judges  of  the  First  Division,  is  not  only  a  leading  but  a 
satisfactory  decision.  It  marks  the  return  of  our  law  to  what  it  was 
before  it  was  reversed  by  the  House  of  Lords  in  order  to  render  it  uni- 
form with  the  law  of  England,  and  it  does  so  on  the  authority  of  a 
recent  English  decision  which  reversed  the  former  English  law  and 
brought  it  into  unison  with  our  original  and  unmutilated  law.  It  is 
strange  to  observe  how  opposite  to  the  present  decision  are  the 
words  spoken  thirty-four  years  ago  by  Lord  Chancellor  Cottenhani 
when  reversing  our  original  rule  of  law,  "There  is  great  incon- 
venience and  a  degree  of  reproach  to  the  law  itself  in  the  adoption 
in  the  two  countries  of  different  and  inconsistent  rules  in  the  ad- 
ministration of  justice,  and  this  can  never  be  more  strongly  felt 
than  in  cases  in  which  the  questions  arise  from  enactments  by  the 
legislature  which  are  common  to  both." 

The  facts  of  the  case  which  has  led  to  this  result  were  these : — 
Virtue  was  thrown  from  a  spring-cart  in  Alloa  by  one  of  the  wheels 
coming  in  contact  with  a  trestle  on  the  public  street  which  was 
undergoing  repair.  He  brought  his  action  against  the  Police  Com- 
missioners, founding  on  their  fault  or  that  of  their  servants.  The 
Commissioners  denied  liability,  on  the  authority  of  Findlater  v. 
Duncan,  decided  in  the  House  of  Lords  in  1839,  but  the  plea  was 
over-ruled  by  a  majority  of  the  seven  judges,  on  the  authority  of  tlie 
Mersey  Bock  Trustees  v.  Gihb,  decided  by  the  same  House  of  Lords 
in  1866. 
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That  a  master  is  liable  for  the  fault  or  negligence  of  his  servant 
is  frequently  a  severe  rule.  Its  severity  has  been  limited  of  late 
years,  but  in  our  earlier  practice  the  rule  was  universal.  If  the 
wrong-doer  was  acting  as  a  servant  the  master  was  bound  to  repair 
his  wrong.  So  it  was  decided  by  our  Courts  in  Findlater  v.  Duncan^ 
but  this  was  reversed  in  the  House  of  Lords.  The  defenders  were 
statutory  road  trustees,  deriving  no  profit,  but  administeriijg  funds 
raised  by  taxation  and  appropriated  to  specific  purposes,  and  they 
were  held  not  liabla  The  grounds  of  judgment  were  two :  1st,  by 
the  law  of  England  such  trustees  were  not  liable,  and  the  law  of 
Scotland  should  be  the  same ;  and  2d,  funds  raised  by  taxation 
ought  not  to  be  liable  for  such  claims,  especially  when  appropriated 
by  statute  to  specific  purposes.  This  decision  was  of  course  followed 
by  our  Courts  here,  and  for  many  years  road  and  other  favoured 
trustees  have  continued  negligent  with  impunity. 

But  while  the  Scotch  Courts  were  bound  by  this  decision  the 
Enghsh  Courts  were  rebelling  against  it  That  one  master  should 
be  liable  and  another  not,  that  a  private  company  should  be  liable, 
and  a  public  company  not  liable,  for  precisely  the  same  negligence,  by 
precisely  the  same  class  of  servants,  and  when  no  public  necessity 
demanded,  did  not  commend  itself  as  just  "  On  what  principle," 
asks  Baron  Bramwell  in  Ruck  v.  Williams  (1858,  3  H.  &  N.  308), "  is 
it  that  if  an  individual  member  of  the  public  sufifera  from  an  act 
bona  fide,  but  erroneously  done,  he  is  not  to  be  compensated  ?  It 
seems  to  me  inconsistent  with  actual  justice,  and  not  warranted  by 
any  principle  of  law;"  and  Lord  Westbury  in  the  Mersey  Docks 
case  (1856,  7  H.  &  N.  329),  is  not  less  strong :  "  These  observations  of 
Lord  Cottenham  (in  Findlater  v.  Duncan),  if  recognised  as  the  law, 
would  undoubtedly  lead  to  very  great  evil  and  injury." 

These  views  prevailed,  and  the  Mersey  Dock  oase  and  the  Alloa 
case  are  now  law.  The  latter  was  no  doubt  a  judgment  by  a 
majority,  but  it  is  satisfactory,  with  a  view  to  the  settlement  of  the 
law,  to  observe  that  the  minority  did  not  doubt  the  soundness  of 
the  principle  given  effect  to,  but  only  whether  they  were  not  still 
bound  by  Findlater  v.  Duncan,  until  over-ruled  by  the  House 
of  Lords  sitting  as  a  -Scotch  Court  of  Appeal.  That  doubt  was 
over-ruled  by  the  good  sense  of  the  majority,  who  held  that  the  House 
of  Lords  in  the  Mersey  Dock  case  was  dealing  with  a  principle 
common  to  the  three  parts  of  the  United  Kingdom. 

We  look  on  the  law  as  now  established  as  eminently  just;  for  while 
the  rule  exists  that  a  master  is  responsible  for  the  fault  or  negli- 
gence of  his  servant,  there  is  no  sound  reason  why  those  best  able 
to  pay  should  not  repair  the  loss  which  the  injured  have  suffered. 

The  Legal  Practitioner^  Society, — A  Society  has  been  founded  in 
England  under  this  name,  "  for  the  reform  of  the  existing  imsatis- 
factory  state  gf  the  legal  profession."  Among  its  objects  the 
following  were  specified,  but  we  understand  that  the  first,  and 
possibly  some  others,  may  be  modified : — 
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"  To  define  the  rales  of  etiquette  of  the  legal  profession,  and  reduce  them  to 
a  written  code ;  to  define  the  rights  and  liabilities  of  the  two  branches  of  the 
legal  profession  inter  se,  as  well  as  in  relation  to  the  public ;  to  place  the 
government  of  the  legal  profession  on  a  sound  representative  basis;  and  to 
protect  the  legal  profession  against  the  depredations  of  unqualified  men.'' 

Some  of  the  speeches  at  the  opening  meeting  on  November  20th 
may  be  of  interest  at  present,  although  possibly  a  more  judicious 
chairman  than  Mr.  Charley,  D.C.L.,  M.P.,  might  have  been  got. 
The  conclusion  to  which  his  observations  seems  to  lead,  that  the 
Society  is  intended  to  bring  about  an  amalgamation  of  the  Bar  and 
the  Solicitors,  has  been  disclaimed  by  the  promoters,  both  at  the 
meeting  and  subsequently;  and  whatever  the  tendency  of  the 
Society  may  be,  its  avowed  purpose  is  merely  to  improve  and 
define  the  relations  between  the  two  branches  of  the  profession, 
and  to  protect  the  legal  profession  generally  against  the  intrusion 
of  unfit  and  unqualified  depredators.  There  is  room  for  such  an 
institution  in  Scotland,  and  the  example  might,  we  think,  be 
followed  and  improved  upon  by  those  who  are  now  trying  to 
establish  a  general  legal  association  for  all  Scotland. 

Our  present  purpose,  however,  is  only  to  quote  some  passages  from 
the  speeches  which  appear  to  deserve  attention.   Mr.  Charley  said : — 

"  The  artificial  barrier  raised  between  the  two  branches  was  a  grievance  of 
•  which  both  sides  complained.  A  flourishing  junior  at  the  Bar  recently  told 
him  that  the  Bar  and  attorneys  were  natural  foes.  There  were  persons  who 
thought  that  the  internecine  war  between  the  two  branches  was  hardly  con- 
sistent with  nineteenth-century  civilization.  An  eminent  Queen's  Counsel  had 
said  that  *  attorneys  exercised  a  malignant  influence  over  the  Bar;'  and  lately 
an  eminent  solicitor  declared  that  it  was '  time  the  reign  of  barristerdom  should 
cease.'  Now  was  this  state  of  things  to  be  allowed  to  go  on  without  an  attempt 
being  made  to  humanise,  not  to  say  to  Christianise,  the  relations  between  the 
two  branches  before  another  race  of  lawyers  grew  up  1  The  fact  of  a  bajrrister 
dying  in  a  common  lodging-house  of  starvation,  opened  the  eyes  of  the  public 
to  the  hollowness  of  the  existing  state  of  things.  Many  barristers  were  keeping 
up  the  position  of  members  of  the  aristocracy  upon  the  income  of  pauper& 
Successful  solicitors,  on  whom  wealth  had  descended  in  golden  showers,  were 
sitting  in  splendid  homes  without  a  chance  of  obtaining  dignity  or  honour. 
There  were  persons  who  thought  that  the  existing  state  of  things  exercised  a 
demoralising  influence  upon  the  profession.  It  was  asked  whether  it  would  be 
possible  if  a  higher  tone  prevailed  for  attorneys  to  gamble  for  counsel  ami 
counsel  to  jilt  their  clients]  Would  it  be  possible  for  accountants,  law  sta- 
tioners, money-lenders,  debt-collectors,  and  advertising  quacks  to  usurp  the 
functions  of  the  legal  profession?  Would  there  be  an  Inn  of  Court,  calling 
gentlemen  to  the  Bar  at  a  cost  of  ;^2150  each?  If  the  rules  of  etiquette  wei-e 
defined,  would  unscrupulous  men  violate  them  with  impunity?  There  would 
be  no  satisfactory  solution  of  existing  difliculties  until  there  was  joint  action 
between  the  two  branches  of  the  legal  profession." 

Mr.  Crump,  a  barrister,  said : — 

"  As  a  barrister,  he  could  not  say  that  he  had  known  of  any  heartburnings  or 
jealousy  as  between  the  members  of  the  two  branches  of  the  profession.  He 
had  seen  no  trace  of  a  *  malignant  influence  on  the  Bar*  by  attorneys,  who,  in 
his  intercourse  with  them,  he  had  generally  found  to  be  educated  gentlemen, 
and  he  could  not  understand  how  business  could  be  carried  on  as  it  is  if  that 
feeling  existed.  The  fact  that  an  enormous  amount  of  work  was  conducted  in 
and  out  of  Court  to  the  satisfaction  of  the  public,  shewed  that  the  two  branches 
did  work  in  accord,  and  he  believed  that  they  would  continue  to  work  in 
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accord.  He  was  emphatically  opposed  to  any  proposition  for  amalgamation. 
But,  if  attorneys  could  not  live  oecause  of  the  depredations  upon  their  pro- 
fession by  nnqnalified  men,  let  those  enactments  which  existed  for  the  protec- 
tion of  the  profession  be  strictly  enforced  in  the  tribunals  of  the  country.  Let 
it  not  however  be  supposed  by  the  public  that  the  two  •  branches  were  engaged 
in  internecine  warfare.  He  believed  that  if  a  poll  were  taken  of  the  profession 
there  would  be  no  differences  of  opinion  except  as  to  the  means  of  facilitating 
business.  Speaking  as  a  barrister,  he  desired  to  point  out  that  in  the  matter 
of  briefs  being  taken  which  could  not  be  attended  to,  the  barrister,  in  this 
matter,  was  often  in  the  hands  of  his  derk,  who  would  take  in  business  in  the 
bona  fide  expectation  that  it  would  receive  proper  attention,  and  who  could  not 
always  foresee  the  engagements  of  his  employer.  The  remedy  for  the  grievance 
of  a  barrister  not  atteniung  to  briefs  was  m  the  hands  of  the  attorneys ;  for  if 
they  found  a  man  so  overwhelmed  with  business  that  he  could  not  attend  to 
all  his  work,  it  was  their  fault  in  retaining  him.  For  his  part,  he  did  not  see 
that  there  was  any  grievance  in  there  not  bein^  an  amalgamation.  He  did  not 
want  to  become  an  attorney,  but  he  had  no  objection  to  any  solicitor  becoming 
a  barrister  per  saltum.  He  did  not  think,  if  there  were  an  amalgamation,  that 
the  profession  would  hold  the  position  it  now  did  before  the  country ;  for  there 
was  something  now  about  the  Bar— perhaps  it  was  owing  to  their  not  being 
brought  into  direct  contact  with  the  public — which  gave  it  a  peculiar  position. 
If  that  were  broken  down,  and  the  barristers  were  liable  to  be  pressed  oy  their 
clients  to  take  strong  views  of  particular  cases  as  attorneys  were,  the  influence 
of  the  profession  would  be  dimmished  in  the  country,  and  they  would  be  de- 

? rived  of  thfe  means  they  had  now  of  doing  a  vast  amount  of  good  to  the  public, 
he  one  object  of  the  Society  should  be  to  ensure  that  steps  were  taken  to  pro- 
tect the  profession,  and  the  profession  should  do  their  nest  to  suppress  un- 
i^ualified  persons.  There  could  be  no  doubt  that  iA  County  Courts  and  other 
tribunals  the  profession  was  robbed  by  accountants  and  agents  of  all  kinds,  and 
be  was  surprised  to  see  so  large  and  powerful  a  body  as  the  attorneys  sitting 
quietly  by,  while  the  legitimate  profits  of  their  profession  were  taken  by  persons 
who,  he  believed,  fostered  the  worst  class  of  litigation  in  this  country. 

Mr.  Leslie,  as  a  solicitor,  was  entirely  opposed  to  amalgamation, 
and  he  felt  that  the  subject  of  depredations  on  the  profession  was 
one  requiring  serious  attention.  He  did  not  complain  of  the  junior 
Bar,  but  thought  it  would  be  very  desirable  if  leaders  confined 
themselves  in  the  common  law  courts  to  particular  courts  as  they 
do  in  Chancery. 

Mr.  Charles  Ford  moved  the  only  resolution,  namely : — 

**  That  it  is  expedient  to  establish  a  society,  to  be  called  *  The  Legal  Practi- 
tioners' Society,'  for  the  purpose  of  reforming  abuses  in  relation  to  the  legal 
profession.  He  said  he  felt  much  pleasure  in  undertaking  the  office  of  honorary 
*H:petaiT,  not  only  because  such  a  society  might  certainly  be  made  of  use  to 
the  profession,  but  also  because  he  felt  sure  its  operation  would  be  of  advantage 
to  the  public.  This  being  a  preliminary  meeting,  it  was  not  his  intention  to 
atldress  them  at  any  length;  he  would  only  refer,  therefore,  to  one  or  two 
points.  The  depredations  of  unqualified  persons  upon  the  profession  was 
bf  yond  question  serious.  The  practical  exclusion  of  solicitors  from  passing  to 
the  Bar  was  a  great  injustice,  and  he  had  received  letters  from  the  Lord  Chan- 
cellor, the  late  Attorney-General  (Sir  J.  D.  Coleridge),  and  the  present  Master 
of  the  Rollfi,  and  others,  admitting  that  the  rules  of  the  Inns  ol  Court  in  tiiis 
reispect  required  modification.  He  (Mr.  Ford)  felt  strongly  on  this  subject ;  it 
wa<«  discreditable  to  the  Bar  and  an  injustice  to  solicitors.  Upon  the  subject 
of  the  liability  of  counsel  for  negligence,  he  quite  agreed  with  tne  views  enter- 
tained by  Mr.  Charles  E.  Lewis,  Si.  P.,  so  often  expressed  by  him  upon  that 
^object.  He  was  entirely  opposed  to  amalgamation,  fie  begged  to  move  the 
n:K>lalion  he  had  read." 

The  meeting  was  adjourned  till  7th  January. 
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Remuneration  of  Returning  Officers — Annan  School  Board. — ^Lord 
Mure*8  judgments  are  generally  so  entirely  in  accordance  with 
sound  law  and  good  sense,  that  it  is  not  without  hesitation  that 
we  deny  one  at  least  of  these  qualities  to  that  which  his  Lord- 
sliip  lately  pronounced  on  this  subject.  The  action  was  one  in 
which  the  Town- Clerk  of  Annan,  who  was  appointed  returning 
officer  at  the  first  election  of  a  Burgh  School  Board,  sued  the  School 
Board  for  an  account  of  more  than  £40,  consisting  of  professional 
charges  incurred  to  him  in  that  capacity.  The  Board  offered  to 
pay  £20,  being  outlays,  and  £10  for  trouble ;  but  the  Town-Clerk 
not  being  content,  this  action  was  brought.  The  Lord  Ordinary  has 
held  that  the  pursuer  is  entitled  to  professional  remuneration,  but 
liiis  not  in  his  note  given  any  reason  for  arriving  at  this  conclusion. 

It  is  to  be  regretted  that  the  fechool  Board  has  resolved  not  to 
carry  the  case  to  the  Inner  House,  where  we  think  that  this  de- 
cision could  not  fail  to  be  reversed.     It  is  the  first  time  that  a 
H'turning  officer  has  been  held  in  Scotland  to  be  entitled  to  re- 
muneration for  his  services;  and  therein  we  think  the  judgment  is 
inconsistent,  both  with  general  constitutional  law  and  with  the 
<?])irit  of  the  Acts  wliich  specially  apply  to  the  subject.     The  office 
of  returning  officer  is  a  munus  publicum,  for  which  no  payment  is 
•l)roperly  due.     It  is  fulfilled  in  parliamentary  and  municipal  elec- 
tions by  the  Sheriffs  of  counties  and  the  Magistrates  of  burghs ; 
and  we  have  not  yet  heard  of  either  class  of  officials  having  made 
any   claim   for  payment    beyond    their   outlays.      In   all  future 
elections  of  School  Boards,  the  Chairman  of  the  existing  Board 
is  to  be  returning  officer ;  and  we  shall  be  much  surprised  if  any 
cliarges  for  remuneration  by  these  gentlemen  shall  hereafter  bi* 
made  or  sustained.     Throughout  the  Education  Act,  the  instruc- 
tions of  the  Board  of  Education  as  to  elections  and  the  Ballot 
Act, — there  is  not  a  word  which  gives  a  shadow  of  support  to 
such  a  claim.     On  the  contrary,  the  only  sum  which  a  returning 
officer  is  allowed  to  pocket — three  guineas  in  the  case  where  he 
also   acts   as   presiding   officer,   is    only  allowed    him   in  virtue 
of  a  special  provision  in  the  Ballot  Act.     In  the  face  of  these 
considerations,  it  is  in  the  highest  degree  doubtful  whether  the 
School  Board  of  Annan  was  at  liberty  to  pay  anything  to  the  pur- 
suer out  of  the  rates  beyond  his  outlays,  and  three  guineas  for  pre- 
sitling  at  the  poll. 

It  seems  clear  that  the  Lord  Ordinary  in  this  case  has  given  too 
much  weight  to  the  apparent  equity  whicli  seems  to  entitle  a  man 
to  payment  for  what  is  really  a  somewhat  laborious  and  responsible 
duty,  or  has  had  too  much  sympathy  with  a  professional  man 
claiming  payment  of  professional  charges.  We  are  prepared  to  do 
honour  to  such  sympathy,  which  lawyers  in  these  times  too  seldom 
receive.  But  this  was  surely  not  a  case  for  the  expenditure  of  any 
such  sympathy,  and  even  if  it  had  been,  public  interests  and  con- 
stitutional principles  of  far  higher  value  have,  we  humbly  think, 
been  set  aside.     Nor  can  the  legal  profession  itself  fail  to  suffer  in 
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the  end  from  such  accounts  being  rendered  and  sustained.  The 
duties  of  returning  officers  have  been,  and  in  future  "^Vill  be,  dis- 
charged by  laymen  who  have  not  sought  and  could  not  have  re- 
covered anything  like  the  £40  charged  by  this  gentleman  for  a  daj  's 
work  at  the  polling  booth,  writing  a  few  letters,  and  instructing  a 
few  bill-stickers.  We  feel  profoundly  that  in  many  departments 
the  legal  profession  is  underpaid, — and,  in  particular,  that  three 
guineas  for  acting  as  presiding  officer  is  certainly  far  too  little, 
though  we  -think  it  is  all  that  Mr.  Downie  was  truly  entitled  to 
under  the  statutes, — but  cases  like  this  create  a  prejudice  against 
us  in  the  public  mind  which  make  it  almost  vain  to  try  to  improve 
the  law  as  to  lawyers'  fees. 

Powers  of  School  Boards  as  to  Religioits  Inistruction. — The  question 
lias  been  raised  whether  or  not  School  Boards  have  power  to  sanc- 
tion the  teaching  of  the  tenets  of  the  Roman  Catholic  Church  in  the 
schools  under  their  control.  This  question  is  included  in  the  larger 
one,  viz.,  Have  School  Boards  power  to  sanction  the  giving  of 
religious  instruction  in  any  way  or  form  other  than  that  whicli "  has 
been  (he  custom,  in  the  public  schools  of  Scotland  "? — (  Vide'**  Pre- 
amble to  Education  (Scotland)  Act  1872.")  Tt  may  seem  superfluous 
to  discuss  such  a  question  at  this  date.  It  is  a  point  on  which  we 
never  entertained,  and  do  not  now  entertain,*  any  doubt.  Neverthe- 
less the  fact  that  the  subject  has  recently  been  seriously  debatr^.d 
by  intelligent  members  of  School  Boards  seems  sufficient  to  justify 
the  following  observations.  It  has  been  stoutly  maintained,  and 
with  some  show  of  plausibility,  that  School  Boards  have  power  only 
to  permit  the  "  continuance"  of  that  religious  teaching  which  had 
been  customaiy  in  the  old  parish  schools.  Those  who  hold  this 
view  take  their  stand  upon  the  preamble  of  the  Act,  and  they 
consider  their  position  impregnable.  The  words  of  the  preamble 
are  as  follows : — "  And  whereas  it  has  been  the  custom  in  the  public 
"jchools  of  Scotland  to  give  instruction  in  religion  to  children  whose 
I»arents  did  not  object  to  the  instruction  given,  but  with  libei*ty  to 
parents,  without  forfeiting  any  of  the  other  advantages  of  the 
a^hools,  to  elect  that  their  children  should  not  receive  such  instruc- 
tion, and  it  is  expedient  that  the  managers  of  public  schools  shall 
Ije  at  lihcrty  to  continue  the  said  custom.^*  .  Some  hold  that  "  the 
.custom,"  which  was  in  the  contemplation  of  the  Legislature  while 
framing  this  preamble,  was  the  custom  observed  in  the  parish 
schools  of  Scotland  of  teaching  religion  from  the  Bible  and  Shorter 
Catechism,  and  that  this  is  the  only  religious  teaching  sanctioned 
by  the  Act.  They  say  it  is  a  question  between  these  two  things — 
viz.  the  "  said  custom"  {i.e.  the  Bible  and  Shorter  Catechism)  or  ]io 
relif^ous  teaching  at  all.  Whatever  plausibility  this  construction 
of  the  preamble  may  possess,  if  the  general  spirit  and  scope  of  the 
Act  are  duly  considered,  it  will  be  found  quite  untenabla  The 
history  of  the  Bill  while  passing  through  the  Committee  of  the 
House  throws  some  light  upou  the  subject  favourable  to  our  view 
of  it.    The  Lord  Advocate  was  doubtless  satisfied  that  the  sectarian 
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zeal  of  liis  countrjrmen  would  almost  certainly  bring  defeat  upon  a 
measure  which  provided  for  the  religious  education  of  their  children, 
and  accordingly  he  introduced  a  purely  secular  Bill  He  "  pro- 
posed to  deal  with  this  matter  by  saying  nothing  about  it,  feeling 
convinced  that"  if  let  alone  "  the'  people  would  continue  to  teach 
religion  in  their  schools  as  they  had  always  dona" — (Introduction 
to  Fifth  Edition  of  Mr.  Tod's  Handbook  of  the  Edv/xUion  Act) 
The  people  have  been  letalona  The  Education  Act  enacts  nothing 
on  the  matter  of  religion,  but  merely  recognises  it,  and  leaves  the 
people  to  deal  with  it  in  any  way  they  think  proper.  The  Act 
leaves  the  question  of  the  continuance  of  what  the  jargon  of  the 
Church  Courts  has  called  "  the  use  and  wont"  (as  much  or  as  little 
of  it  as  the  Boards  think  fit  to  adopt)  or  **  the  disuse"  of  it  entirely 
in  the  hands  of  the  people,  to  be  decided  by  them  through  their 
representatives  at  the  School  Boards.  In  many  cases  these  Boards 
have  availed  themselves  of  this  "  liberty  "  conferred  upon  them  by 
the  Act  in  departing  from  the  "  use  and  wont."  Some  Boards  have 
adopted  the  Bible,  but  have  declined  to  torture  the  children  with 
that  Catechism,  which  with  a  fine  irony  is  usually  called  "  Shorter." 
Children  trained  under  the  regime  of  Episcopalian  School  Boards 
will  probably  derive  their  religious  opinions,  in  part,  from  the 
"Church  Catechism,"  and  where  a  Boman  Catholic  majority  is 
dominant  the  religious  instruction  will  naturally,  and  quite  legally. 
have  an  unnustakably  Popish  complexion*  In  fine,  the  observance 
of  the  "  use  and  wont"  is  by  no  means  a  sine  qua  non  in  those 
cases  where  School  Boards  have  decided  that  religion  shall  be 
taught.  If  the  majority  of  members  of  a  School  Board  were 
Mahomedans  or  Buddhists  tJie  children  in  the  schools  under  their 
control  might  legally  be  taught  ±o  believe  in  the  doctrines  of  the 
Koran  or  to  follow  the  precepts  of  Gaudama. 

Soldier's  LiaMlity  for  Aliment  of  Wife  and  Family. — We  are 

surprised  that    none    of    our  readers   has    noticed  the  error  of 

the  statement  in  our  article  on  the  "Statutes  of  1873  aflTecting 

Scotland"  (December  number,  p.  626),  that  the  Mutiny  Actfi  of  this 

year  "  contain  nothing  beyond  the  stereotyped  clauses."     On  the 

contrary,  the  107th  sectipn  is  one  of  very  considerable  importance 

to  those  who  have  to  administer  the  Poor  Law,  and  we  print  it  at 

length.     A  similar  clause  stands  in  the  Marine  Mutiny  Act  (36  & 

37  Vict.  ell).     See  Barclay's  Digest,  s.v.  Mutiny  Act,    The  works  of 

Mr.  Fraser  on  Parent  and  Child,  and  Mr.  Guthne  Smith  on  the  Poor 

Law,  do  not  notice  the  point.     The  107th  section  of  36  &  37  Vict. 

c.  10  is  as  follows: — 

**  107.  Notwithstanding  anything  in  this  Act  contained,  a  soldier  shall  be  liable 
to  contribute  to  the  maintenance  oi  his  wife  and  of  his  children,  and  also  to  the 
maintenance  of  any  bastard  child  of  which  he  may  be  proved  to  be  the  fiEither, 
to  the  same  extent  as  if  he  were  not  a  soldier,  but  execution  shall  not  issue 
against  his  military  necessaries  or  equipments,  nor  shall  he  be  liable  to  be  im- 
prisoned or  taken  out  of  Her  Majesty's  service  in  consequence  of  such  liability 
or  any  order  made  for  enforcing  the  same ;  nor  shall  he  he  liable  to  be  punished 
^  an  idle  or  disorderly  person,  or  as  a  rogue  and  vagabond,  or  aa  an  incorrigible 
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rogue,  under  the  Act  passed  in  the  fifth  year  of  the  reign  of  King  Geors^e  the 
Fourth,  chapter  eighty-three,  intituled  *  An  Act  for  the  punishment  of  idle  and 
di^rderly  persons  and  rogues  and  vagabonds  in  that  part  of  Great  Britain  called ' 
England/  or  under  any  other  Act  of  Parliament,  for  tne  offence  of  neglecting  to 
maintain  his  family  or  any  member  thereof,  or  of  leaving  his  family  or  any 
member  thereof  chargeable  to  any  parish,  township,  or  place,  or  combmation  of 
parishes,  or  to  the  common  fund  of  any  imion,  nor  shall  he  in  Ireland  be  liable 
to  be  convicted  imder  the  Act  passed  in  the  session  of  Parliament  held  in  the 
tenth  and  eleventh  years  of  the  reign  of  Her  present  Majesty,  intituled  *  An  Act 
to  make  provision  for  the  punishment  of  vagrants  and  persons  offending  against 
the  laws  in  force  for  the  relief  of  the  destitute  poor  in  Ireland,'  for  the  onence 
of  deserting  or  wilfully  neglecting  to  maintain  his  wife  or  any  child  whom  he 
may  be  liable  to  maintain,  so  that  such  wife  or  child  shall  become  destitute  and 
be  relieved  in  or  out  of  the  workhouse  of  any  union  in  Ireland. 

'^  When  any  order  is  made  under  the  Acts  relating  to  the  relief  of  the  poor,  or 
under  the  Bastardy  Acts,  on  a  soldier,  or,  in  Scotland,  decree  is  pronounced  by 
a  court  of  law,  having  jurisdiction,  in  an  action  of  aliment  or  filiation  and 
aUment  against  a  soldier,  for  the  maintenance  of  his  wife  or  children,  or  for  the 
maintenance  of  any  such  bastard  child  as  aforesaid,  or  any  of  such  persons,  or 
where,  in  Ireland,  any  civil  bill  decree  has  been  made  for  the  cost  of  the  main- 
tenance of  any  illegitimate  child  against  any  soldier  being  the  putative  father 
o(  such  child,  under  the  provisions  of  the  Act  passed  in  the  session  of  Parlia- 
ment held  in  the  twenty-sixth  and  twenty-seventh  years  of  the  reign  of  Her 
pie:)ent  Majesty,  intituled  'An  Act  to  amend  the  law  enabling  Boards  of 
Guardians  to  recover  costs  of  maintenance  of  illegitimate  children  in  certain 
cases  in  Ireland,'  or  when  any  order  or  decree  has  been  made  on  or  against 
any  soldier  for  the  recovery  of  the  costs  of  any  relief  given  to  the  wife  or  child 
of  such  soldier  ander  the  Acts  relating  to  the  relief  oi  the  poor  in  Ireland  by 
way  of  loan,  a  copy  of  such  order  or  decree  shall  be  left  at  the  office  of  one  of . 
Her  Majesty's  Pnncipal  Secretaries  of  State,  and  the  said  Secretary  of  State 
may  withhold  a  portion,  not  exceeding  sixpence,  of  the  daily  pay  of  a  non-com- 
missioned officer  who  is  not  below  tne  rank  of  sergeant,  and  not  exceeding 
threepence  of  the  daily  pay  of  any  other  soldier,  and  allot  the  sum  so  withheld 
in  liquidation  of  the  sum  adjudgeid  to  be  paid  by  such  order  or  decree. 

'  Where  a  summons  is  issued  against  a  soldier  under  the  said  Acts,  or  any  of 
them,  or  an  action  is  raised  against  him  at  common  law  or  under  any  Act  of 
Parliament,  for  the  purpose  of  enforcing  acainst  him  any  such  liability  as  afore- 
said, and  such  soldier  is  quartered  out  of  the  petty  sessional  division  in  which 
the  summons  is  issued,  or  out  of  the  jurisdiction  of  the  court  in  which  the  action 
is  ndsed,  the  summons  shall  be  served  on  his  commanding  officer,  and  such 
(Service  shall  not  be  valid  unless  there  be  left  therewith,  or  along  with  the 
service  copy  thereof,  in  the  hands  of  the  commanding  officer,  a  sum  of  money 
to  be  adjudged  as  costs  incurred  in  obtaining  the  order  or  decree  (should  an 
Older  be  obtained  or  decree  pronounced  against  the  soldier)  sufficient  to  enable 
him  to  attend  the  hearing  of  the  case  and  return  to  his  quarters  ;  and  no  sum- 
mons whatever  under  the  said  Acts  or  any  of  them,  or  at  common  law,  shall  be 
valid  i^ainst  a  soldier  if  served  after  the  time  at  which  an  order  has  been  siven 
for  the  embarkation  for  service  out  of  the  United  Kingdom  of  the  boay  of 
troops  to  which  the  soldier  belohgs." 
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James  Veitch,  Esq.  of  Eliock,  Advocate  (1821),  died  at  Edin- 
burgh, December  15.  After  nearly  twelve  years'  practice  at  the 
l>ar,  Mr.  Veitch  was  appointed  Sheriff-Substitute  for  the  Middle 
Ward  of  Lanarkshire,  t.e.  for  the  Airdrie  and  Hamilton  districts. 
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Twenty  years  later  the  great  increase  in  the  criminal  business  of 
the  county  made  it  necessary  to  have  a  Sheriff-Sabstitute  perma- 
nently located  at  Airdrie.  In  1870  Sheriff  Yeitch  retired  from  the 
bench  on  account  of  infirm  health.  At  the  installation  of  his  suc- 
cessor at  Hamilton,  Sheriff  Glassford  Bell  said  of  Mr.  Yeitch  that 
'*So  one  ever  brought  to  the  office  of  resident  Sheriff  a  more 
honourable  or  upright  mind — no  one  ever  proved  himself  a  more 
faithful  magistrate,  a  more  painstaking  judge,  or  «i  more  estimable 
gentleman."  ilr.  Yeitch's  estate  is  situated  on  the  banks  of  the 
Xith,  in  Dumfriesshire,  and  gave  the  title  of  Lord  Eliock  to  one  of 
his  predecessors,  a  Senator  of  the  College  of  Justice.  Mr.  Yeitch 
died  at  Edinburgh  at  the  advanced  age  of  74,  survived  by  his  wife. 

Geobge  Browk  RoBERTSoy,  Esq.,  W.S.  (1841),  died  at  Edin- 
burgh, November  26,  aged  fifty-four.  Mr.  Bobertson  relinquished 
practice  as  a  Writer  to  the  Signet  about  twenty  years  ago,  when 
he  was  appointed  to  the  office  of  Deputy-Keeper  of  the  Eecords, 
on  the  death  of  his  father  and  the  retirement  of  his  uncle,  who  had 
long  held  jointly  the  same  offica  Great  changes  have  recently 
taken  place  in  the  system  of  registration.  The  Registers  of  Sasines 
have  been  concentrated  in  Edinburgh,  and  in  the  arrangements 
consequent  on  the  passing  of  the  recent  Acts  of  Parliament  making 
this  change,  Mr.  Bobertson  took  a  very  active  part  and  rendered 
very  material  assistance.  Previous  to  his  appointment  as  Deputy- 
Keeper  of  the  Records,  the  Deputy-Keepers  took  the  chief  charge 
of  making  searches  of  incumbrances  over  lands.  At  the  time  of 
Mr.  Bobeftson's  appointment  this  system  was  discontinued,  and 
a  new  one  adopted,  under  which  a  number  of  official  searchers 
were  appointed  by  Government.  This  important  department  re- 
mained still  under  the  superintendence  of  Mr.  Bobertson.  In 
all  matters  belonging  to  his  department  his  services  were  highly 
valued  by  the  profession,  and,  as  the  Scotsman  says,  by  the  present 
"  Chief  of  the  Roister  House,*'  to  whom  that  newspaper  thinks  it 
necessary  to  pay  some  fulsome  adulation  every  time  it  mentions 
the  Register  House,  and  to  whom,  even  in  its  memorial  notice  of 
Mr.  Robertson,  it  endeavours  to  give  the  chief  credit  of  certain 
recent  reforms  and  improvements,  which  might  have  been  much . 
greater,  and  which  have  been  promoted  and  carried  out  by  Sir 
W.  G.  Craig's  superiors  and  subordinates  quite  as  much  as  by 
himself. 


^d  oi  iSebenmt 


AXENT  EXA^ONATIONS  OF  LAWAGENTS. 

Edinburgh,  2Qth  December  1873. 
The  Lords  of  Council  and  Session,  considering  that  by  section  8th  of  the 
Act  of  the  36th  and  37th  year  of  Her  Migesty  Queen  Victoria,  chapter 
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63,  entituled  "An  Act  to  amend  the  Law  relating  to  Law- Agents  prac- 
tising in  Scotland,"  it  is  provided  that  it  shall  be  lawful  for  the  Judges  of 
the  Court  of  Session,  or  any  seven  or  more  of  them,  of  whom  the  Lord 
President  and  the  Lord  Justice-Clerk  shall  be  two,  "  from  time  to  time  to 
prescribe  the  subjects  of  Examination  in  Law  and  in  General  Knowledge, 
and  to  make  Eules  for  conducting  such  Examinations,  and  also  for 
Entrance  Examinations  of  Apprentices,  and  Intermediate  Examinations," 
do  hereby  Enact  and  Provide  as  follows  : — 

L  That  when  the  Judge,  to  whom  a  Petition  for  admission  of  a  Law- 
Agent  has  been  presented  under  the  7th  section  of  the  Act,  shall  require 
the  Applicant  to  be  examined  under  the  provisions  of  the  8th  section,  ho 
shall  remit  the  Applicant  to  the  Examiners  appointed  by  the  Court. 

II.  The  Examination  of  the  Applicant  under  such  Eemit  shall  be  held 
in  Edinburgh,  and  shall  embrace  the  following  subjects : — 

(I.)  General  Knowledgb. 

History  of  England  and  Scotland;  Geography;  Arithmetic;  Book- 
keeping ;  Latin.  .  The  first  and  second  Books  of  the  iEneid ;  Logic 
(Jevons'  Elementary  Lessons);  or  in  place  thereof,  in  the  option  of  tiie 
Applicant,  Mathematics  (first  three  Books  of  Euclid). 

(II.)  Law. 
The  Law  of  Scotland,  Civil  and  Criminal — Erskine's  Institute,  Bell's 
Principles,   Hume's   Commentaries,   Conveyancing;   Forms  of  Process, 
Civil  and  Criminal. 

III.  The  Examination  in  General  Knowledge  above  prescribed  may 
take  place,  in  the  option  of  any  intending  Applicant,  as  an  Entrance 
Examination  before  entering  into  Indenture  of  Apprenticeship,* or  at  any 
time  before  the  Applicant's  Petition  to  the  Oourt  for  admission  as  a  Law- 
Agent,  and,  in  either  of  these  cases,  it  may  be  held  either  in  Edinburgh, 
Glai^w,  Aberdeen,  or  Dundee,  and  those  applicants  who  have  passed 
such  Examination  shall  not  be  required,  on  applying  for  admission  as  Law- 
Agents,  to  pass  any  farther  Examination  in  General  Knowledge. 

IV.  Every  applicant  for  admission  as  a  Law-Agent  must  have  attended 
and  taken  part  in  the  Examinations  of  the  classes  of  Scots  Law  and  Con- 
veyancing in  a  Scottish  University,  and  these  classes  must  have  been 
attended  in  two  separate  Winter  Sessions. 

V.  For  the  future  no  person  shall  be  admitted  as  Apprentice  under 
Indenture  to  a  Law-Agent,  until  he  shall  have  passed  an  Entrance  Ex- 
amination by  the  Examiners  appointed  by  the  Court,  which  may  take 
place  in  Edinburgh,  Glasgow,  Aberdeen,  or  Dundee,  and  shall  embrace 
the  following  subjects : — English  Composition  and  Writing  to  Dictation ; 
'Vrithmetic,  Simple  and  Compound,  and  Vulgar  and  Decimal  Fractions ; 
Elements  of  Latin. 

VL  It  shall  not  be  necessary  for  any  Apprentice  or  applicant,  for 
aiimission  as  a  Law  Agent,  to  undergo  any  Entrance  Examination  or 
Examination  in  General  Knowledge,  where  such  Examinations  are  dis- 
pensed with  by  the  said  Act,  and  also  in  the  following  cases,  viz.: — 

(1.)  If  the  Apprentice  or  applicant  hold  a  Degree  of  any  University 

in  Great  Britain  or  Ireland  granted  after  Examination. 
(2.)  If  be  have  attended  in  three  separate  Sei^ions,  three  separate 
Classes  in  Arts,  in  any  Scottish  University  (one  of  said  Classes 
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being  Humanity),  and  has  taken  part  in  the  Examinations  in  such 
Classes. 
(3.)  If  he  be  a  Member  of  the  Faculty  of  Advocates. 
(4.)  If  he  have  been  called  to  the  Degree  of  Utter  Banister  in  Eng- 
land. 
(5.)  If  he  have  been  admitted  and  enrolled  as  an  Attorney  or  Solici- 
tor in  England. 
YII.  All  the  Examinations  shall  be  conducted  partly  orally  and  partly 
in  writing. 

YIII.  Any  three  of  the  Examiners  appointed  by  the  Court  shall  be  a 

quorum  at  any  Examination,  and  the  Statutory  Fee  to  the  Examiners 

shall  be  paid  by  the  applicant  previous  to  each  of  the  said  Examinations. 

And  the  Lords  APPOINT  this  Act  to  be  entered  in  the  Books  of 

Sederunt,  and  to  be  published  in  common  form. 

JOHN  INGLIS,  I.P,D. 


BankrupTCT. — Unauthorized  investment  hy  company  in  shares  in  another  com- 
pamy — Trustee — Order  and  disposition, — ^A  railway  company  not  authorized  by 
its  statutes  to  invest  in  stock  or  shares  of  other  companies,  purchased  stock  of 
another  company,  and  had  it  transferred  to  a  trustee  for  them.  The  trustee 
was  registerea  as  owner  of  the  stock,  and  notice  of  the  trust  was  given  to  the 
company,  whose  shares  were  purchased.  The  trustee  became  bankrupt : — Held, 
reversing  the  decision  of  the  Master  of  the  Rolls,  that  the  shares  did  not 
pass  to  his  assignees. — The  Great  Eastern  Railway  Co,  v.  Turner,  42  L.  J.,  Ch.83. 

ARBiTRATroN. — Mining  lease — Agreement  to  refer — Summons  and  order  to 
refer, — A  mining  lease  contained  an  arbitration  clause  by  which  it  was  agreed 
that  any  dispute,  question,  or  difference  between  the  parties  touching  (inter 
alia)  those  presents,  or  any  clause  or  matter  or  thing  therein  contained,  or  the 
construction  thereof,  or  the  working  of  the  mines  or  any  compensation  or  satis- 
faction to  be  paid  or  made,  or  any  other  thing  to  be  done  under  the  covenant* 
by  the  lessees,  or  touching  the  rights,  duties,  and  liabihties  of  either  party  in 
connection  with  the  premises,  should  be  referred  to  two  arbitrators  or  their 
umpire,  in  accordance  with  the  Common  Law  Procedure  Act,  1854.  The 
lessees  afterwards  obtained  from  the  owner  of  an  adjoining  mine  leave  to  work 
the  ore  thereunder ;  and  on  the  ground  that  the  two  mines  had  been  always 
worked  together,  they  constructed  a  shaft  on  the  surface  land  of  the  demised 
mine,  through  which  shaft  they  carried  the  ore  from  the  adjoining  mine,  and 
deposited  it  on  the  surface  land.  The  original  lessors  tlaimed  compensation 
money  from  them  in  respect  of  such  workings.  That  was  refused,  and  the 
lessors  thereupon  filed  a  bdl  to  restrain  the  lessees  from  continuing  their  works, 
for  an  account,  damages,  and  costs.  The  defts.  then  took  out  a  summons 
to  stay  the  proceedings  in  the  suit,  and  to  refer  the  matters  in  dispute  to  arbi> 
tration  : — Meld,  that  the  matteis  in  dispute  were  within  the  terms  of  the  arbi- 
tration clause,  and  proper  subjects  of  reference  thereimder.  Also  that  the  order 
to  refer  could  only  be  made  on  the  joint  application  or  consent  of  the  three 
lessees  ;  and  two  of  them  were  not  allowed  to  use  the  name  of  the  third,  after 
the  pits,  had  entered  an  appearance  for  him. — Willesfordy,  Watson,  42  L.  J., 
Ch.  90. 

False  Imprisonment. — Railway  comvany — Power  to  apprehend — Implied 
authority  to  station  inspector, — Pit.  travelled  by  deft/s  railway  with  a  ticket 
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which  entitled  Idxu  to  leave  the  train  at  N.  Before  the  train  arrived  at  N.  it 
stopped  at  E.,  whereupon  pit  got  out  of  the  carriage,  and,  upon  being  asked 
for  his  ticket,  handed  it  to  the  collector.  He  was  told  by  the  collector  that  it 
was  not  available,  and  that  he  must  pay  the  sum  of  2d.  excess  fare.  He  refused 
to  do  8o  unless  a  receipt  was  given  to  him,  and  was  given  into  custody  by  the 
inspector  of  the  station  at  E.,  and  charged  with  having,  on  arriving  at  the  station 
at  £.,  refused  to  deliver  up  his  ticket  or  pay  his  legal  fare,  and  thereby  defraud- 
ing the  company  of  2d.  The  chaige  was  preferred  before  a  magistrate,  and  dis- 
missed. Pit  brought  an  action  against  the  defts.  for  false  imprisonment,  but 
was  nonsuited  upon  the  ground  that  there  was  no  evidence  that  the  inspector 
had  any  authority  either  express  or  implied  from  defts.  to  give  pit  in  charge  : 
—Held,  in  accordance  with  Goff  v.  (?.  JV.  By,  Co,,  3  E.  &  E.  672,  30  L.  J.,  Q.  B. 
148,  that  the  question  was  one  for  the  jury,  and  that  the  nonsuit  was  wrong. — 
Moore  v.  MetropoUtan  By.  Co.,  42  L.  J.,  Q.  B.  23. 

Continuing  Contract. — Condition  precedent — Bescission  upon  breach. — Defts. 
contracted  in  June  1871,  that  from  6000  to  8000  tons  of  certain  coals  at  a  cer- 
tain price  were  to  be  delivered  into  pits',  waggons  at  defts'.  collieries  in  equal 
monthly  quantities  during  the  period  of  twelve  months  from  the  next  first  July. 
On  the  fi»t  August  the  defts.  wrote  that,  inasmuch  as  the  pits,  had  taken  only 
158  tons  in  the  month  of  July,  instead  of  about  600,  which  was  the  number  they 
were  bound  to  take  under  the  contract,  the  defts.  thereby  cancelled  the  arrange- 
ment between  them.  Notwithstandiiig  pits',  demand  for  the  completion  of 
the  contract,  defts.  continued  to  refuse  aU  further  delivery  : — Held,  in  an  action 
for  breach  of  the  contract  bv  non-delivery  of  the  coals,  that  it  was  not  a  con- 
dition precedent  to  defts'.  fulfilment  of  the  contract  that  pits,  should  take  away 
the  fuD  quantity  they  contracted  for  in  the  first  month ;  and  that  the  defts. 
were  not  entitled  to  rescind  the  whole  contract.  Hoare  v.  Bennie  (5  H.  &  N. 
19)  considered  and  doubted. — Simpson  v.  Crippin,  27  L.T.  Rep.  N.  S.  546  ;  42 
L  J.,  Q.  B.  28. 

Marine  Insurance. — Slip— Policy — Concealmentof  material  facts — Lloyd^slists 
—Election  to  avoid  contract. — There  is  no  presumption  of  law  that  underwriters 
are  acquainted  with  the  contents  of  Lloyd's  lists,  so  as  to  discharge  an  assurer 
from  tne  duty  of  communicating  material  facts  known  to  himself  and  published 
in  those  lists.     Underwriters  having  agreed  upon  the  terms  for  a  marine  insur- 
ance with  the  broker  of  the  assured,  initialed  the  slip  and  debited  the  broker 
with  the  premium,  in  ignorance  of  /acts  material  to  be  communicated  to  them 
and  known  to  the  broker.     Shortly  afterwards  the  underwriters  discovered  the 
concealment  and  mentioned  it. to  tne  broker,  but  raised  no  objection,  and  after- 
wanls  at  the  usual  time  executed  and  delivered  to  the  broker  in  silence  a 
stamped  policy  in  accordance  with  the  slip.    News  of  a  total  loss  having; 
arrived,  they  repudiated  their  liability  on  the  ground  of  the  concealment,  and 
the  assured  suea  them  on  the  policy.    It  was  conceded  that  in  effecting  marine 
insurances,  when  the  slip  is  imtialed,  the  contract  is  considered  concluded ;  and 
it  was  proved  to  be  the  usage  to  issue  a  stamped  policy  in  accordance  with  the 
felip,  no  matter  what  mic^ht  nappen  after  the  slip  was  initialed.    Blackburn,  J., 
directed  the  jury  that  uie  unaerwriters  were  bound  within  a  reasonable  time 
after  discovering  the  concealment  to  elect  whether  thev  would  avoid  the  con- 
tract on  that  cround,  and  asked  the  jury  whether  the  underwriters  had  so 
elected  : — Helt^per  Martin,  B.,  and  Bramwell,  B..  that  this  was  a  mis-direction. 
And  per  Martin,  B.,  the  proper  direction  would  oe  that  if  the  conduct  of  the 
nDderwriters  would  naturally  lead  the  broker  to  suppose  that  the  policy  was 
delivered  to  him  as  a  binding  contract,  it  was  a  binding  contract.     Per  Bram- 
well, B.,  the  proper  direction  would  be  that  the  conduct  of  the  underwriters, 
if  unexplained,  snewed  that  they  were  treating  the  contract  as  subsisting,  and 
prima  facie  was  evidence  of  an  election  not  to  avoid  it,  and  it  was  for  the  defts. 
to  shew  from  some  accompanying  circumstances  that  the  broker  had  no  right 
so  to  understand  their  conduct     Per  Cleasby,  B.,  that  the  direction  was  riglit. 
— Afomwn  ▼.  Universcd  Mar,  Insur,  Co.  Lim.,  42  L.  J.,  Ex.  17. 
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CoPTRlGBnr. — Infringantnt — Engrarino* — Fair  ute  by  one  author  of  another's 
publications. — ^Between  IS49  and  iS67  there  appeared  in  the  weekly  numbers 
of  Punch  many  woodcats  cari<aUiiing  Napoleon  IIL  In  1871  deft,  published 
a  book,  of  which  Part  L  con!d;3ted  of  a  letterpiess  history  of  Napoleon's  life. 
Part  IL  was  called  "■  The  same  story  as  told  by  Popular  Caiicatures  of  the  last 
Thirty  YearBy^and  consisted  of  woodcuts  copied  from  many  English  and  foreign 
publications.  Nine  of  these  were  exact  copies  in  reduced  size  of  the  whole  or 
part  of  the  nine  woodcuts  which  had  appeared  in  nine  separate  numbers  of 
Punch  during  the  above  period,  and  were  inserted  without  any  acknowledge- 
ment that  they  had  appeared  in  PvncA.  The  registered  proprietors  of  Punch 
brought  an  action  for  this  inMngement  of  their  copyright  in  the  above  nine 
numbers  of  Punchy  each  of  which  was  described  in  uie  declaration  as  a  ^^  book 
or  sheet  of  letterpress.'*  The  Court  having  found  as  a  iajst  that  deft's  book 
was  pubUshed  with  the  same  object  as  Pun<h^  namely,  to  amuse  the  public 
and  to  make  a  profit  by  the  sale, — Htld^  therefore,  that  there  had  been  an 
infringement. — Bradbury  v  Hotten^  42  L.  J.,  Exch.  28. 

CoxTRiBUTOBT. — Conditional  applieatum  for  iharts — Comfromise  and  can- 
cellation ofdiares. — Directors  having  power  to  compromise  clamis  made  against, 
or  owing  to,  their  company,  or  to  settle  disputes  arising  between  th'e  company 
and  any  other  body  or  person,  have  power  to  compromise  a  bona  fide  claim  by  a 
shareholder  to  be  removed  from  the  list  of  contributories,  and  to  annul  the 
allotment  to  him,  provided  the  claim  is  fairly  a  matter  of  dispute  and  no 
ulterior  purpose  is  sought  to  be  accomplished' by  the  compromise. — Dixon  y. 
jfcwiw  (House  of  Lords),  42  L.  J.,  Ch.  13a 

Usury. — Unconscionable  bargtun — X60  per  cent  per  anniifii. — ^The  repe^  of 
the  usury  laws,  and  the  alteration  of  the  law  as  to  reversionary  interests,  have 
left  untouched  the  doctrines  of  this  Court  both  as  to  the  protection  of  persons, 
who  for  any  reason  are  not  fully  competent  to  protect  themselves,  and  as  to  the 
power  to  relieve  against  what  are  odled  unconscionable  baigains  with  such 
persons.  Special  circumstances  under  which  the  Court  relieved  a  young  man 
from  loans  contracted  by  him  when  just  of  age  at  the  rate  of  £60  per  cent  per 
annum. — E.  ofAylesford  y.  Morrisy  42  L.  J.,  Ch.  146. 

Extradition  Act. — Fugitive  criminal — Treaty  tcith  France. — B.  was  arrested 
in  the  island  of  Jersey,  under  a  warrant  issueii  pursuant  to  the  Extradition  Act, 
1870,  and  was  sent  to  prison,  there  to  remain  for  fifteen  days,  after  which  he 
was  to  be  surrendered  to  the  French  authorities.  He  had  been  condemned  by 
a  French  Court,  upon  a  judgment  for  three  separate  offences,  one  of  which,  abus 
de  confiancCy  was  not  within  the  existing  extradition  treaty  between  this  country 
and  France,  nor  within  the  Extradition  Act,  1870,  which  repeals  the  6  &  7 
Vict,  c  75,  passed  for  giving  effect  to  the  said  treaty.  By  sec  3,  sub-sec  2  of 
the  Extradition  Act,  1870,  "  a  fugitive  criminal  shall  not  be  surrendered  to  a 
foreign  state,  unless  provision  is  made  by  the  law  of  that  state,  or  by  arrange- 
ment, that  the  fugitive  criminal  shall  not,  until  he  has  been  restored,  or  had  an 
opportunity  of  returning,  to  her  Majesty's  dominions,  be  detained  or  tried  in 
that  foreign  state  for  any  offence  committed  prior  to  his  surrender,  other  than 
the  extradition  crime  proved  by  the  facts  on  which  the  surrender  is  grounded  : " 
— Held,  that  under  the  existing  law  of  France  such  a  provision  is  made,  and 
therefore  that  B.  was  not  entitled  to  be  discharged.  SewMle,  that  the  27th  sec 
of  the  Extradition  Act,  1870,  has  the  effect  of  keeping  in  full  force  the  said 
treaty,  though  it  repeals  the  Act  passed  to  give  it  effect. — In  re  Bouvier,  41  L.  J., 
Q.  B.  17. 

Lands  Clauses  Consolidation  Act,  1845—8  tit  9  Vict  c  18, «.  127— Super-. 
flmms  lands  unsold — Property  in  owners  of  lands  adjoining, — By  the  Lands 
Clauses  Consolidation  Act,  1846,  "  with  respect  to  lands  acquired'  by  the  pro- 
moters of  the  undertaking  under  the  provisions  of  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  but  which  shall  not  be  required  for  the 
purposes  thereof,"  it  is  enacted  by  sec  127  that,  "  within  the  prescribed  period. 
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or,  if  no  period  be  prescribed,  within  ten  years  after  the  expiration  of  the  time 
limited  for  the  completion  of  the  works,  the  promoters  of  the  undertaking  shall 
absolutely  sell  and  dispose  of  all  such  superfluous  lands,  and  apply  the  pui'chase 
money  arising  from  such  sales  to  the  purposes  of  the  special  Act ;  and,  in  de- 
fault thereof,  all  such  superfluous  lands  remaining  unsold  at  the  expiration  of 
?ach  period  shall  thereupon  vest  in  and  become  the  property  of  the  owners  of 
the  lands  adjoining  thereto,  in  proportion  to  the  extent  of  ,their  lands  i-e- 
spectively  adjoining  the  same/'    The  B.  &  H.  Railway  Co.  was  incorporated  for 
trie  purpose  of  making  a  railway  which  was  to  be  completed  on  or  before  the 
30th  of  June  1850.     The  rights  and  powers  of  the  B.  &  H.  Co.  became  vested  in 
the  defendants  in  the  year  1846.     Tne  plans  and  books  of  reference  deposited 
with  the  clerk  of  the  peace  included  a  neld  in  the  parish  of  B.,  the  property  of 
M.  and  others.     With  the  exception  of  a  narrow  strip  on  the  north  side,  the 
whole  field  was  included  within  the  limit  of  deviation  delineated  on  the  plan. 
By  a  notice  of  the  11th  of  March  1846,  the  owners  were  required  to  treat  with 
tbe  defendants  for  the  purchase  of  part  of  the  field,  and  the  value  was  settled 
by  arbitration.     Bv  a  notice  of  the  5th  of  November  1846,  the  owners  wei-e  re- 
quired to  treat  witK  the  defendants  for  the  purchase  of  the  remainder,  the  value 
being  subsequently  agreed  upon.     The  whole  field  was  conveyed  to  the  de- 
fendants in  fee  simple  by  indenture  of  the  12th  of  May  1847.    The  defendants 
took  possession,  and  on  a  portion  of  the  field,  viz.,  5  a.  0  r.  33  p.  to  the  south,  con- 
structed a  portion  of  their  line  and  a  station  and  other  worxs  connected  there- 
with ;  upon  part  of  the  remainder  they  deposited  chalk  and  other  8i3oil,  which,  in 
making  the  railway,  was  excavated  from  a  cutting  near  the  said  lielju,  and  in  onler 
to  provide  and  for  the  purpose  of  providing  a  place  for  depositing  the  chalk  and 
fpoil  from  the  said  cuttmg  the  company  purchased  the  whole  of  the  said  field,  in- 
stead of  purchasing  a  portion  only.     The  chalk  and  spoil  were  deposited  and  re- 
main upon  part  of  the  field  to  the  depth  of  from  one  to  eight  or  nine  feet,  the 
defts.  allowing  certain  persons  to  use  it,  and  receiving  rent  from  such  persons. 
By  a  special  Act  obtained  by  the  defts.  in  the  year  1861,  it  was  provided  that 
the  time  limited  "  for  the  sale  of  superfluous  lands  belonging  to  and  vested  in 
the  company  within  the  several  parishes  enumerated  in  the  schedule  to  this 
Act  annexed,  shall  be,  and  the  same  are  hereby  extended  to  the  further  period 
of  seven  years,  from  the  passing  of  this  Act"    By  another  special  Act  obtained 
by  the  defts.  in  the  year  1861,  "it  was  provided  that  the  company  may,  notwith- 
i^nding  anything  to  the  contrary  in  the  Lands  Clauses  Consolidation  Act,  1845, 
or  in  any  Act  relating  to  the  company,  etc,  retain  and  hold  any  lands  belong- 
ing to  them  in  the  parishes  enumerated  in  schedule  A  to  this  Act,  and  which 
have  not  yet  been  applied  to  the  ])urposes  of  the  company  for  the  period  of  ten 
years  after  the  passing  of  the  Act,'*  etc.     The  above  named  parish  of  B.  in  which 
the  said  field  was  situated,  was  one  of  the  parishes  enumerated  in  the  respective 
.ichedules  to  the  above-mentioned  Acts.    The  land  to  the  north  having  become 
the  property  of  the  pit,  he,  on  the  10th  June  1869,  commenced  an  action  of 
ejectment  to  recover  from  the  defts.  the  portion  of  the  field  to  which  his  lam  I 
aJijoined,     There  being  no  prescribed  period  within  which  the  defts.  were 
lN)und  to  sell  "superfluous"  lands,  the  period  of  ten  years  mentioned  in  sec. 
lil  would  apply : — Held,  by  Kelly,  C.B.,  Keating,  J.,  &  Brett,  J.,  affirming  the 
judgment  of  tne  Court  of  Queen's  Bench  {dissentieniihus  Martin,  B.,  and  Byles, 
J.)t  that  the  pit  was  entitled  to  recover. — May  v.  G,  IV,  By,  Co,,  42  L.  J., 
W.B.6. 

Ikjusction. — Nuisance — Abuse  of  Parliamentary  Powers — Consequential 
Damage — Compensation — Waterworks  Clauses  Act, — The  special  Act  of  a  water- 
works company,  with  which  was  incorporated  the  Waterworks  Clauses  Act 
1M7,  empowered  them  to  take  the  waters  of  certain  spring  which  flowed  into 
a  river  on  the  banks  of  which  certain  dveing  works  and  mills  were  situate,  but 
n^itheted  the  quantity  of  water  to  be  taRen  till  the  company  should  have  made 
&  compensation  reservoir.  And  the  Act  contained  an  express  reservation  of  the 
n  JiitA  of  the  owners  and  occupiers  of  any  lands,  mills,  and  works  to  the  use  of  the 
Patera  of  the  springs  or  river,  except  so  far  as  provided  by  the  Act  The  comp  any 
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constmcted  a  compensation  lesenroir,  which  was  recognised  as  sufficient  by  a 
fmbeequent  Act  giving  them  farther  powers.  The  owners  of  the  dyeing  works 
finding  that  the  effect  of  the  reservoir  was  to  render  the  water  as  it  flowed  out 
of  it  into  the  river  turbid  and  muddy,  and  unfit  for  the  purposes  of  the  dyeing 
works,  filed  a  bill  against  the  company  to  restrain  them  from  permitting  the 
water  of  the  river  to]  remain  in  its  turbid  and  muddy  condition  : — Held  (re- 
versing the  decision  of  Mai  ins,  V.C.),  that  their  Act  gave  the  company  no 
power  to  foul  the  water  of  the  river,  and  that,  as  the  injury  complained  of  was 
not  one  which  their  Act  authorized  them  to  commit,  the  pit's  remedy  was  not 
under  the  compensation  clauses  of  the  Waterworks  Act  1847,  but  that  the  pit. 
was  entitled  to  an  injunctidn  restraining  the  company  fiom  so  storing  or  ois- 
charging  the  water  of  the  reservoir  as  to  foul  the  water  of  the  river  to  the  injurv 
of  the  pit — Clowe»  v.  StaffordMre  Potteries  Waterworks  Company,  27  L.  "f . 
Rep.  N.  S.  521,  42  L.  J.,  Ch.  107. 

Shipping.— Afoffgroge — Possession — Setoff  for  Freight. — Charterers  of  a  ship 
made  advances  beyond  the  sum  stipulated  to  be  advanced  in  the  charter-party 
^  the  owner,  which  were  applied  in  ship's  disbursements.  The  ship  was  in 
mortgage  ;  before  the  freight  became  due  under  the  charter-party,  the  mort- 
gagee took  possession  : — Aid,  that  the  charterers  had  no  right  to  deduct  these 
advances  from  the  freight  payable  to  the  mortgagee. — Tanner  y.  PhiUips,  42 
L.  J.,  Ch.  125. 

Pbi>xipal  and  Surety. — Promissory  Note — Winding-up  of  Company — Rights 
of  Surety. — Four  directors  of  a  company,  for,the  accommodation  of  the  company, 
made  and  gate  to  the  manager  of  a  bank  a  promissory  note  for  £2000  for  the 
purpose  of  the  same  being  transferred  to  the  bank  "  as  a  security  for  any  bal- 
ance which  might  be  due  from  the  company  to  the  bank."  The  company  w^as 
subsequently  wound  up.  At  the  date  of  the  winding-up  a  balance  of  j£3659 
was  owing  by  the  company  to  the  bank.  The  bank  sued  one  of  the  directors 
on  the  note,  and  recovered  the  sum  of  £2097  for  the  amount  of  the  note  and 
interest.  They  also  proved  in  the  winding-up  for  the  whole  amount  of  their 
debt  and  received  a  dividend  : — Held,  aff.  decision  of  Bacon,  V.C.,  that  the  secu- 
rity was  only  for  part  of  the  debt,  and  that  the  director  was  to  be  considered  a 
surety  for  the  company,  and  was  entitled  to  a  rateable  part  of  the  dividend  re- 
ceived by  the  bank,  in  respect  Of  the  amount  paid  by  him  to  the  bank.  The 
form  of  order  in  such  a  case  discussed. — Gray  v.  Seckham,  42  L.  J.,  Ch.  127. 

Undue  Influence. — Gift  hy  Cestui  que  Trust  to  Trustee — Solicitor — Negli- 
gence— Costs. — Pit.  having  been  induced  by  the  fraud  and  undue  influence  of 
L.,  her  agent  and  trustee,  to  execute  deeds  by  which,  without  any  considera- 
tion, she  conveyed  all  her  property  to  him  absolutely,  filed  a  bill  afi[ainst  his 
executor  to  set  them  aside.  Her  iformer  solicitor,  who  prepared  and  had  the 
custody  of  the  deeds,  was  joined  as  a  defendant  for  purposes  of  discovery,  and 
costs  were  prayed  against  him,  as  well  as  the  executor,  on  the  ground  of  neg- 
lect of  duty.  The  bill  also  charged  him  with  fraud,  which  however  was  not 
proved.  Throughout  the  litigation  he  acted  as  the  solicitor  of  the  defendant 
executor.  A  decree  was  made,  setting  aside  the  deeds  with  costs  against  L.'3 
estate,  and  the  solicitor  was  ordered  to  pay  the  whole  costs  of  the  suit,  in  case 
L.'s  estate  proved  insufficient  to  pay  them. 

The  Court  will,  in  a  proper  case,  order  a  solicitor  to  pay  the  costs  of  litiga- 
tion occasioned  by  deeds  improperly  prepared  by  him. — Baker  v.  Loader,  42 
L.  J.,  Ch.  113. 

Copyright. — Partnership  property — Name  of  proprietor. — A  print  or  engraving 
which  is  the  property  of  a  partnership  firm  need  not  bear  the  name  of  every 
member  of  the  firm,  under  the  statute  8  Geo.  II.  c.  13.  The  name  of  the  firm 
alone  is  a  sufficient  compliance  with  the  statute. — Bock  v.  Lazcunu,  42  L.  J., 
Ch.  105. 
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SHERIFF  COURT  OF  ABERDEENSHIRE. 
•Sheriff  Guthrie  Smith  and  Wilson. 

A-  p.  IRVINE  V,  D.  1I*INT08H  AND  WM.  LTON,  JUN. — Aug,  7,  1873. 

Landlord  and  Tenant — Exclusion  of  Auignees — Factory  and  Commissum. — 
Action  at  the  instance  of  A.  Forbes  Irvine,  Esq.  of  Drum,  to  have  Daniel 
Mcintosh,  farmer,  Craiginches,  Nigg,  executor  of  William  Lyon,  farmer,  Newton 
of  Drum,  and  William  Lyon,  jun.,  residing  at  Newton,  eldest  son  of  the  said 
William  Lyon,  and  successor  to  him  in  the  lease  ot  the  farm  of  Newton, 
removed  from  the  farm — ^the  former  in  respect  that  he  wrongonsly  possesses  the 
fann ;  the  latter  in  respect  that  he  has  renounced  or  given  up  his  right  of  suc- 
cession to  the  tenant's  interest  in  the  lease  in  favour  of  the  other  defender,  or 
has  contravened  the  regulations  of  the  estate,  whereby  it  is  provided  that  assignees 
are  excluded,  and  that  the  tenant  being  bound  always  to  have  a  full  stock  upon 
his  farm,  he  has  failed  to  keep  such  fuU  stock.  The  conclusions  of  the  action 
are  based  upon  the  Qeneral  Relations  of  the  estate,  incorporated  in  the  lease, 
whereby  the  landlord  is  entitled,  in  the  circumstanced  stateo,  to  remove  a  tenant 
as  if  the  lease  were  expired.  From  the  statements  of  the  defrs.,  it  appeared  that 
at  old  Mr.  Lyon's  death,  in  March  1872,  the  farm  had  been  prepared  for  the 
(Top  of  1872,  and  it  became  a  question  to  which  of  defrs.  should  the  crop  fall. 
Lyon,  jun.,  conceded  the  point,  and  allowed  M'Intosh  to  lay  down  and  reap 
the  way-going  crop  falling  to  nim  as  executor.  I'his  arrangement  was  com- 
municated to  pursuer,  and  no  objections  of  any  kind  were  made.  Lyon,  jun., 
lias  never  been  absent  from  the  farm,  and  he  had  now  the  whole  beneficial 
interest  in  it^  M'Intosh  did  not  possess  the  farm,  but  he  held  a  factory 
^rranted  by  Lyon,  sen.,  and  Lyon,  jun.,  prior  to  the  death  of  the  former,  to 
manage  it.     The  farm  was  alleged  to  be  fully  stocked. 

The  S.-S.  after  proof  pronounced  the  following  interlocutor : — 

**  Having  considered  the  cause,  Finds  that  the  pursuer  has  failed  to  prove  that 
the  farm  of  Newton  of  Drum  has  not  been  kept  fully  stocked  by  the  defrs, :  but 
Finds  that  it  is  provided  by  the  lease  between  the  pursuer  and  the  defr.  Lyon, 
that  assignees  are  secluded,  and  that  it  shall  be  competent  to  the  pursuer,  in 
the  event  of  the  defr.  assigning,  to  raise  an  action  of  removing  before  the  Judge 
Orrlinary,  and  remove  the  tenant  in  the  same  manner  as  if  the  lease  were 
ex])ired :  Finds  that  the  defr.  Lyon  has  assigned  the  lease  to  the  defr.  M*Intosh : 
Therefore  decerns  in  the  removing  against  the  defrs.  in  terms  of  the  conclusions 
of  the  libel :  Finds  the  pursuer  entitled  to  expenses,  &c       J.  Dove  Wilson. 

**  Note, — ^The  S.-S.  thinks  that  the  pursuer  has  failed  to  prove  that  the  farm 
in  question  has  not  been  sufficiently  stocked.  At  the  particular  time  when  the 
action  was  brought  there  appears  to  have  been  some  deficiency  in  the  stock : 
httt,  on  taking  the  average  for  a  longer  period,  there  does  not  appear  to  have 
Wn  ground  for  complaint  on  that  point. 

**  Neither  of  the  parties  has  seen  fit  to  use  the  opportunity  which  the  proof 
afforded  of  throwing  further  light  on  the  subject  of  the  factory.  Notwithstanding 
that  a  previous  interlocutor  poitited  out  that  it  would  be  desirable  to  have  some 
information  as  to  the  state  6i  possession  which  followed  on  it,  as  to  the  circum- 
stances under  which  it  was  granted,  and  as  to  the  objects  which  the  parties  to  it 
had  in  view,  no  evidence  was  led  on  any  of  thot^e  points.  It  was  only  on  the 
fiM  of  those  points  that  any  information  could  be  expected  from  the  purs»uer, 
and  not  much  could  be  expected  Jrom  him  in  regard  to  it  The  main  information 
in  regard  to  it  was  to  be  expected  from  the  defrs.,  and  the  whole  information 
*>n  the  second  and  third  points  was  to  be  got  only  from  them.  It  must  now, 
thtrefore,  be  assumed  that  if  thev  had  bad  any  information  which  could  have 
;nven  the  transaction  between  them  a  more  favourable  complexion  than  that 
vhich  it  has  on  the  face  of  the  factory,  it  would  have  been  brought  forward. 
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"  Judging  of  the  factory  by  what  appears  on  the  face  of  it,  it  appears  to  the 
S.-S.  to  be  simply  an  assignation.  The  old  form  of  assignation,  which  was  at 
one  time  in  general  use  in  Scotland,  was  an  irrevocable  factory,  and  the  deed 
in  question  is  just  a  deed  of  the  same  character.  There  is  nothing  whick  an 
assignation  could  do  which  the  factory  does  not  accomplish.  Thegranters — the 
defr.  Lyon  and  his  late  father — divest  themselves  in  favour  of  the  grantee  of 
eyeiy  right  under  the  lease.  There  does  not  seem  to  be  any  power  which  the 
defr.  Lyon  could  exercise  under  the  lease  which  has  not  been  conveyed,  and 
that  irrevocably,  to  the  defr.  Mcintosh.  The  factory  has  no  element  of  resem- 
blance to  an  oniinarv  factory,  except  one;  that  the  defr.  Mcintosh  is  taken 
bound  to  account  for  nis  intromissions  to  the  defr.  Lyon,  but  in  so  far  as  the 
pursuer  is  concerned  this  element  is  immaterial,  as  the  obligation  to  account 
does  not  come  into  operation  till  the  lease  expires.  In  other  respects  the  pro- 
visions of  the  factory  are  in  contrast  to  the  orainary  provisions.  In  the  ordinan' 
factory,  the  position  of  the  agent  is  subordinate  to  tnat  of  the  principal,  and  the 
power  of  the  former  to  act  does  not  supersede  that  of  the  latter.  In  the  present 
factory  the  principal  is  precluded  from  doing  any  act  concerning  the  lease,  except 
on  the  special  employment  of  the  factor,  and  it  is  even  provided  that,  if  he 
interferes  in  any  waywith  the  management  of  the  farm,  the  so-called  factor 
may  restrain  him  by  interdict  from  the  Sheriff.  The  defr.  Lyon  is  thus  made 
to  occupy  the  position  of  &  stranger,  in  so  far  as  the  lease  is  concerned,  while 
the  exercise  of  all  the  rights  conferred  by  it  is  given  to  the  defr.  M'lntosh,  an<l 
the  variations  on  the  orainary  factory  seem  to  have  no  other  puipose  than  to 
attain  the  substance,  while  avoiding  the  name,  of  an  assignation.  In  a  question 
like  this  it  is  however  the  substance  and  not  the  mere  name  of  the  transaction 
which  must  be  looked  at.  It  is  true  that  clauses  which  prevent  contracts  from 
being  assigned  are,  in  general,  not  now  looked  on  with  very  much  favour,  an»l 
are  usually  read  strictly,  but  at  the  same  time— however  strictly  they  may  b« 
read — they  must  be  interpreted  with  fairness,  so  as  to  give  due  effect  to  tho 
obligations  which  the  parties  have  seen  fit  to  undertake.'' 

The  defr.  appealed.    The  Sheriff  pronounced  this  interlocutor : — 

"  Brodick,  *Ith  Augtist  1873. — The  Sheriff  having  considered  the  defrs.'  appeal 
against  the  interlocutor  of  4th  July  last,  and  having  also  considered  the  proof, 
productions,  and  whole  process,  dismisses  the  appeal,  affirms  the  interlocutor 
appealed  against,  and  decerns.  J.  Guthrie  Smith. 

"  Note. — This  being  a  removing,  and  no  reason  being  assigned  for  the  failure 
to  lodge  a  reclaiming  petition  (which  was  ordered  in  consequence  of  the  debate 
not  being  proceeded  w^ith  at  last  sitting),  the  Sheriff  does  not  feel  himself 
warranted  in  granting  further  delay,  the  more  particularly  as  he  is  clearly  of 
opinion  that  the  judgment  of  the  S.-S.  is  unassailable.  It  is  admitted  that 
when  old  Mr.  Lyon  died,  on  9th  March  1872,  his  affairs  were  in  disorder,  an<l 
his  son,  Wm.  Lyon  junior,  being  also  embarrassed  and  without  capital,  did 
not  take  up  the  lews,  but  allowed  the  defr.  M'Intosh,  who  was  negotiating  for 
a  settlement  with  the  creditors,  and  was  then  practically  acting  as  liquidator,  to 
do  the  best  he  could  with  the  fanh,  at  least  for  the  crop  1872.  It  now  appears 
that  the  same  system  will  be  continued  during  the  lease,  because,  under  a  deed 
granted  by  the  Lyons,  father  and  son,  on  20th  July  1871,  the  entire  management 
and  cultivation  of  the  farm  has  been  handed  over  to  th€*  defr.,  Mr.  M*Intosh, 
subject  to  the  obligation  that  he  shall  be  accountable  for  the  balance  that  may 
arise  on  his  intromissions  at  the  end  of  the  lease.  Substantially  the  deed  is  an 
assignment  in  trust.  It  is  called  a  factory  and  commission,  but  it  differs  from  a 
deed  of  that  description,  because  it  is  not  terminable  by  the  death  of  the  grant - 
ers ;  it  is  not  revocable,  and  the  grantee's  adminit^tration  is  not  subject  to  their 
influence  or  control  in  any  way  whatever.  Mr.  M*Intosh,  for  the  remainder  of 
the  unexpired  term,  is  to  oe  entitled  to  manage  the  farm  in  all  respects  as  if  it 
were  his  own.  It  may  be  assumed  that  its  effect  cannot  be  satisfactonly  explaine<l 
away,  as  neither  Mr.  M'Intosh  nor  Mr.  Lyon  tendered  themselves  as  witnesses 
with  that  view.     It  appears  to  the  Sheriff*  that  this  is  a  palpable  infringement 
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of  the  conditions  of  the  lease,  which  expressly  assigns  the  farm  to  the  tenant  and 
his  heiia,  but  to  no  one  else.  The  arrangement  made  by  Mr.  M'Intosh  may  in 
the  circumstances  have  been  proper  enough,  but  it  is  one  to  which  the  land- 
lord's sanction  was  necessary.  J.  G.  S.** 

AcL^NoTffol  Clynt, AU.^A.  E.  Smith. 

Before  Sheriff  Dove  Wilson. 

POOR  MBS.  M'KSNZIE  V.  JOSEPH  NAPIER. — Nov.  I,  1872. 

AlimefUof  ilUgitimaU  Child. — ^Pursuer  sued  defender  for  ten  years'  aliment 
of  an  illegitimate  child,  of  which  the  defr.  was  the  father,  bom  on  1st  October 
1845,  with  interest  thereon  since  1855.  Defender  denied  that  the  debt  was 
resting  owing,  in  respect  that  the  pursuer  did  not  aliment  and  support  the  child, 
and  averred  that  the  child  was  alimented  and  brought  up  by  a  man  Horn,  and 
that  he  (the  defr.)  paid  Horn  therefor.  The  following  judgment  has  been  pro- 
nounced in  the  case : — 

^'Aberdeeriy  Ist  November  1872. — Having  considered  the  cause :  Finds  in  point 

of  fact  (1)  That  the  pursuer  gave  birth  to  an  illegitimate  female  child  on  1st 

October  1845 ;  ^2)  That  the  defr.  is  the  father  of  this  child ;  (3)  That  during 

the  period  for  wnich  aliment  is  claimed  in  this  action,  namely,  from  the  birth 

till  1st  October  1855,  the  child  resided  with  and  was  almost  entirely  supported 

by  the  deceased  WiUiam  Horn,  the  pursuer's  uncle ;  (4)  That  the  defr.  entered 

into  the  agreement  (No.  7  of  process)  with  Horn,  whereby  he  agreed  to  pay  £3 

vearly  for  the  aliment  of  the  child  during  the  period  libelled;  (fi)  That  Horn 

had  the  authority  of  the  pursuer  to  make  this  agreement;  (6)  That  the  defr. 

▼as  irregular  in  makingpayment  of  the  aliment,  but  continued  making  payments 

from  time  to  time  so  long  as  Horn  was  alive ;  (7)  That  Horn  died  in  December 

1867,  and  that  at  that  time  the  defr.  had  paid  the  sum  of  £18, 18s.  on  account  of 

aliment ;  m)  That  since  Horn's  death  the  defr.  has  paid  nothing ;  ^9)  That  it  was 

understood  between  the  defr.  and  Horn  that  the  sums  paid  shoula  be  imputed 

to  principal ;  (10)  That  there  is  thus  left  due  by  the  defr.  a  balance  of  £1 1,  2s. 

with  interest  from  1st  October  1855;  (11)  That  Horn  died  without  children, 

snrnved  by  his  widow ;  (12)  That  Horn's  representatives  are  making  no  claim 
^«  *i.-.  j.r_    i.._-L  xi__^    _  .V  .  , .        ,       .  *    r  the  pursuer  in 

having  paid  his 
imand  for  payment 

from  any  one  except  the  pursuer,  is  bound  to  make  payment  to  her,  notwith- 
standing that  she  has  not  disbursed  it :  Therefore  decerns  against  the  defr.,  in 
terms  of  the  conclusions  of  the  libel,  for  the  sum  of  £11,  2s.,  with  interest  from 
Ist  October  1855,  and  with  expenses.  J.  Dove  Wilson. 

"  Note. — The  S.-S.  was  at  first  inclined  to  sustain  the  view  that  the  pursuer 
had  no  title  to  sue,  but  the  cases  of  Clarkam  v.  Fleming  (7th  July  1858.  20  D. 
1224),  and  Lamb  v.  Patenan  (6th  December  1842,  5  D.  248),  have  led  him  to 
think  that  his  first  impression  was  wrong.  Both  cases  were  actions  bv  the 
mother  for  bygone  aliment,  and  in  the  one  the  Court  sustained  the  claira, 
although  the  child  had  been  supported  by  the  mother^s  father :  while  in  the 
other  (where  the  child  had  been  boarded  out),  the  Court  disregarded  a  plea  that 
the  mother  was  bound  to  show  that  she  had  paid  or  settled  for  its  board.  If  the 
pnreoer's  view  of  the  facts  in  this  case  is  correct,  the  pursuer  will  be  bound  to 
tccount  with  the  executor  of  the  person  who  kept  the  child  for  whatever  she 
niay  recover ;  but  that  is  a  matter  of  no  interest  to  the  defr.,  because  it  will  be 
a  sufficient  answer  to  Mrs.  Horn,  should  she  ever  think  of  asking  him  for  double 
payment,  that  he  has  already  settled  for  it  with  her  knowledge^  and  without  any 
objection  on  her  part  J.  D.  W." 

The  judgment  was  acquiesced  in. 

AeL^A.  F.  Wight.* AU.—A.  E.  Smith. 

VOU  XVm.  NO.  CCV.— JANUARY  .1874.  D 
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Before  Sheiiffis  Guthbie  Sjqth  and  Dove  Wilson. 

WEAR  AND  COLLET  V.  J.  AND  A,  DAVIDSON.— Orf.  31,  1873. 

Sale — Construetum  of  Contract — Uiage  tf  Trade — **  Heavy  Scrap  iron.^ — 
In  this  action — the  purauers  in  which  are  merchants  in  Newcastle-on-Tyne, 
and  the  defenders  merchants  in  Aberdeen — the  following  interlocutois  have 
been  pronounced : — 

"Aberdeen,  22nd  August  1873. — Having  considered  the  cause,  Finds,  as 
matter  of  law,  that  the  defrs.  were  bound,  under  the  contract  libelled,  to 
deliver  iron  of  the  kind  denoted  by  the  terms  used  as  such  terms  were  under- 
stood at  the  place  where  the  contract  was  made,  and  that  they  were  not  bound 
to  deliver  other  or  superior  iron  :  And  finds,  as  matter  of  fact,  that  the  pursuers 
have  failed  to  prove  that  the  iron  tendered  by  the  defrs.  for  delivery  was  not 
such  iron  as  was  contracted  for  :  Therefore  assoilzies  the  defrs.  from  the 
conclusions  of  the  action,  with  expenses.  J.  Dove  Wii^on. 

"Note, — The  pursuers  claim  damages  from  the  defrs.  for  having  failed  to 
deliver,  in  terms  of  their  contract  to  that  effect,  200  tons  of  a  certain  kind  of  iron. 
The  contract  is  admitted.  About  60  tons  were  tendered  for  delivery  in  terms 
of  it,  and  these  were  rejected  by  the  pursuers  as  not  being  of  the  kind  of  iron 
contracted  for.  The  defrs.  maintained  that  they  were,  and  declined  to  deliver 
other  iron.  The  question  therefore  comes  to  be  whether  the  iron  which  was 
tendered  was  of  the  kind  specified  in  the  contract. 

"The  kind  of  iron  specified  is  *good  malleable  heavy  rough  iron  scrap.' 
Nothing  turns  on  the  signification  of  any  of  these  words,  except  the  word 
'heavy.*  The  other  words  are  used  in  tneir  ordinary  signification,  but  the 
word  'heavy'  is  a  technical  word  in  the  trade,  and  the  j^rties  are  at  issue  as 
to  its  itnport.  The  pursuers  maintain  that  what  the  defrs.  tendered  for  deliveiy 
was  not  the  kind  of  iron  known  in  the  trade  as  '  heavy  scrap,'  inasmuch  as  it 
contained  too  much  of '  light  scrap,'  of  nut  iron,  and  of  rubbish. 

"  In  r^ard  to  the  meaning  of  the  term  '  heavy  scrap '  in  the  iron  trade,  and 
to  the  way  in  which  it  is  to  be  distinguish^  from  other  kinds,  three  sets  of 
witnesses  have  been  examined,  who  give,  respectively,  the  imderstanding  of  the 
trade  in  Aberdeen,  Newcastle,  and  Glasgow.  The  Aberdeen  witnesses  make 
thickness  the  principal  element  in  distinguishing  between  light  and  heavy  scrap. 
Mr.  Abemethy  (Proof,  p.  47)  gives  the  lowest  standard  for  heavy  iron,  classing 
as  heavy  all  iron  which  is  Jth  of  an  inch  thick  or  upwards.'  Mr.  Hall  (Prooif, 
p.  25)  and  Mr.  Russell  (Proof,  p.  43)  class  as  light  all  cuttings  from  *  sheet '  or 
hoop  iron,  and  as  heavy  all  kinds  oi  scrap  iron  wliich  are  not  to  be  classed  as 
light.  From  the  evidence  of  Mr.  Russell  and  of  Mr.  Sams  (Proof,  p.  24)  it 
appears  that '  sheet '  iron  is  to  be  taken  as  meaning  iron  of  about|3-16ths  in.  thick 
or  upwards.  Mr.  Brodie,  of  Messrs  Blaikie  Brothers,  gives  the  highest  standard 
of  thickness  given  by  the  Aberdeen  witnesses,  as  he  does  not  class  iron  as  heavy 
imless  it  is  |th  of  an  inch  thick  or  upwards.  He  is  also  the  only  Aberdeen 
witness  who  indicates  that  anything  else  is  to  be  taken  into  account  than  thick- 
ness, but  he  does  not  give  any  standard  for  size,  leaving  it  to  be  inferred  that  it 
was  very  much  matter  of  opinion.  Two  dealers  in  old  iron,  who  were  examined, 
give  evidence  to  much  the  same  effect  as  the  other  Aberdeen  witnesses  (see 
Proof,  pp.  31  and  40). 

"  There  is  some  variety  in  the  evidence  of  the  Newcastle  witnesses,  but  it 
will  be  at  once  seen  that  the  Newcastle  standard  is  much  higher  than  the 
Aberdeen  standard.  The  greatest  thickness  which  any  of  the  Aberdeen  wit- 
nesses take  as  the  test  is  the  smallest  given  by  any  of  the  Newcastle  witnesses, 
and  the  latter  take  the  other  dimensions  of  the  iron  also  into  account.  Mr. 
Crawford  (No.  23  of  process,  p.  6)  gives  the  most  moderate  statement  of  the 
understanding  of  the  trade  in  Newcastle,  and  his  statement  is  that  there  should 
be  *  no  pieces  less,  say  than  six  inches  long,  by  from  one  to  three  inches — flat 
iron — broad,  and  not  less  than  a  quarter  of  an  inch  thick — round  iron  should 
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be  of  the  same  length,  and  half  an  inch  thick.'  The  highest  standard  given  hy 
any  of  the  Newcastle  witnesses  seems  that  of  Mr.  Downing  (No.  23,  p.  9),  who 
makes  the  minimum  length  six  to  eight  inches  ;  the  minimum  breadth  of  flat 
iron,  two  to  three  inches,  with  a  minimum  thickness  of  half  an  inch ;  and  the 
minimum  thickness  of  round  or  square  iron,  live-eighths  of  an  inch.  Two  of 
the  Newcastle  witnesses — Mr.  Paley  (No.  23,  p.  5)  and  Mr.  Thomson  {lb,  p.  8) — 
give  the  reasons  of  all  the  dimensions  being  taken  into  account,  namely,  that  iron 
is  not  considered  heavy  scrap  unless  it  is  suited  for  an  o^ration  called  piling. 

^*  It  is  not  necessary  to  go  into  the  details  of  the  evidence  of  the  Glasgow 
witnesses.  The  standard  there  may  be  described  generally  as  being  sometmng 
intermediate  between  the  Newcastle  and  Aberdeen  standards. 

"  In  this  state  of  the  evidence  it  is  difficult  to  give  any  determinate  meaning 
to  the  words  'heavy  scrap.'  There  is  no  recognised  test  understood  in  the 
whole  iron  trade  for  determining  the  line  between  heavy  and  light.  In  the 
nature  of  things,  the  line  must  be  drawn  in  a  more  or  less  arbitrary  way,  and  it 
abundantly  appears  that  opinions  as  to  where  it  should  be  drawn  vary  not  only 
in  different  places,  but  among  different  persons  in  the  same  place.  It  is  possible 
that  the  diiference  between  Aberdeen  and  Newcastle  is  to  be  accounted  for  by 
the  trade  being  less  developed  in  the  former  place,  and  by  the  parties  who 
deal  in  it  there  being  usually  more  in  the  way  of  selling  than  of  buying;  but 
by  whatever  causes  the  difference  may  be  occasioned  it  seems  beyond  dispute 
that  a  substantial  difference  does  exist  It  seems  equally  clear  that  the  fact  that 
such  differences  exist  is  not  a  recognised  fact  in  the  trade.  Although  for  con- 
venience, now  that  the  difference  has  been  brought  out,  the  expressions  *  New- 
castle standard '  and  *  Aberdeen  standard '  must  be  used,  there  are  no  suchjexpres- 
sions  kno'wn  in  the  trade.  From  the  way  in  which  the  trade  is  conducted,  the 
Krap  iron  being  usually  sold  in  the  bulk  after  it  has  been  collected,  CTeat 
differences  of  opinion  as  to  what  was  light  or  heavy  might  easily  exist,  witnout 
caosing  inconvenience  or  even  attracting  notice.  There  is  nothing  more  natural, 
however,  than  that  in  a  contract  like  the  present  where  the  iron  was  sold  before 
collection,  the  misunderstanding  should  give  rise  to  litigation.  It  seems  plain 
that  each  party  to  the  contract  m  question  was  under  the  impression  that  the 
term  'heavy  scrap'  w^as  understood  by  both  in  the  same  sense. 

"  Here  arises  the  important  question,  whether,  interpreting  the  contract  on 
which  the  action  is  founded,  the  expression  *  heavy  scrap '  is  to  be  understood 
as  it  would  be  in  Aberdeen  or  in  Newcastle.  There  is  indeed  one  view  in 
which  it  might  be  thought  unnecessary  to  answer  this  question,  because  it 
might  be  said  that  as  the  parties  entered  into  the  contract  under  an  error  as  to 
the  meaning  of  an  essential  term  in  it,  the  contract  was  void.  But  this  view 
does  not  seem  satisfactory,  because  the  parties  ought  to  have  understood  the 
contract  they  were  making,  and  if  either  party  committed  an  error,  through 
defective  knowledge  of  facts  which  there  was  nothing  to  prevent  him  knowing, 
he  ouo^ht  to  take  the  consequences. 

"  The  law  as  to  the  interpretation  of  a  contract  made  in  one  place  and  to  be 
performed  in  another  is  thus  stated  by  Story : — *  The  general  rule  is,  in  con- 
lormity  to  the  presumed  intention  of  the  parties,  that  the  contract  as  to  its 
validity,  nature,  obligation,  and  interpretation,  is  to  be  governed  by  the  law  of 
the  place  of  performance.' — {Conflict  of  LawSy  sec.  280.)  In  support  of  this  he 
quotes  from  the  Roman  law  the  maxim: — ^Goniraxisse  uniLsqaisque  in  eo^loco 
\nUUigitur,  in  quo  ut  solverety  se  obligaviU  These  doctrines  are  stated  in  such 
a  way  that  they  apply  to  matters  of  custom,  as  well  as  to  matters  of  law,  and 
unless  they  are  overstated  the  argument  which  the  pursuers  submitted  on  this 
point  must  prevail.  That  the  doctrines  are  generally  correct  the  high  authoiity 
of  Story  places  beyond  dispute,  and  their  general  soundness  has  often  been 
recognised.  For  example :  had  it  been  a  question  of  measurement,  and  there 
had  been,  say,  a  different  kind  of  ton  in  use  at  the  place  of  delivery  from  the 
place  of  contracting,  there  could  be  no  doubt  that  in  the  absence  of  any  speci- 
naition  to  the  contrary,  the  ton  in  use  at  the  former  place  would  rule. — (See 
Sciimrmans  v.  Stephen^  18th  July  1832,  10  S.  839,  and  25th  June  1833,  US. 
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779.)  Bot  the  doctrine  seems  to  be  stated  somewhat  too  broadlr  when  it  is 
applied  to  all  parts  of  eyeiy  contract,  without  distinguishing  that  there  are 
contracts  which  fall  to  be  execnted  paitlj  at  the  pbice  of  contracting  and  partly 
at  the  place  of  deliTeiy,  and  without  drawing  any  distinction  between  the 
parts  which  are  to  be  executed  at  the  one  and  those  to  be  executed  at  the  other. 
The  possibility  of  such  distincticms  is  indicated  by  Addison,  who  (in  his 
Treatue  on  ContracUj  chap.  xri.  sec  1)  says  that '  the  fulfilment  of  a  con- 
tract for  the  sale  of  goods,  so  far  as  it  relates  to  the  transfer  and  delivery  of  the 
goods  to  the  purchaser,  according  to  quantity,  weight,  or  measure,  will  be  regu- 
lated by  the  law  of  the  countnr  where  the  deliTexy  is  to  be  made.'  This  passage 
leaves  it  to  be  inferred  that  the  parts  of  the  contract  which  related  to  the  kind 
or  quality  of  the  goods  would  be  regulated  by  the  place  of  making.  The  dis- 
tinction, nowever,  received  effect  in  die  case  of  Munro  ▼.  Scott  (28th  Jan.  1862, 
31  L.  J.,  Q.  R  81).  In  that  case  a  contract  was  made  in  New  York  to  accept 
biUs  in  Liverpool,  and  it  was  held  that  the  parts  relating  to  what  was  to  be  done  at 
Liverpool  were  to  be  regulated  by  the  state  of  the  hiw  there,  but  that  the 
other  parts  of  the  contract  were  to  be  governed  by  the  law  of  New  York.  If 
this  rule  be  sound  as  to  matter  of  law,  it  applies,  if  anything,  more  strongly  to 
'what  is  matter  of  local  custom. 

'*  Applyiug  this  principle  to  the  present  case,  it  will  be  the  standard  under- 
stood m  the  trade  m  Aberdeen  which  will  r^iiulate  the  contract.  And  there 
will  arise  the  question  whether  the  cargo  in  dispute  was  good  heavy  scrap  in 
the  sense  in  which  the  term  is  understood  in  Aberdeen." 

The  Note  then  goes  on  to  examine  the  evidence  in  detail,  and  concludes 
thus: — 

"  The  S.-S.  has  therefore  come  tothe  conclusion  that  the  pursuershave  not  made 
out  their  claim  to  damages.  The  contract  has  been  too  loosely  framed  for  that 
purpose ;  for  where  practical  witnesses  have  differed  to  almost  any  extent  as  to 
the  meaning  of  a  tecnnical  terra  used,  it  is  hardly  to  be  expected  that  a  Court 
is  to  give  it  a  strict  meaning.  J.  D.  W." 

The  pursuers  reclaimed.  The  Sheriff  pronounced  the  following  inter- 
locutor : — 

"Edinburgh,  3lst  October  18*73. — The  Sheriff  having  considered  the  reclaiming 
petition  for  the  pursuers  against  the  interlocutor  of  22nd  August  last,  with  the 
answers  thereto  for  the  defrs.,  and  having  also  considered  the  record,  proof, 
productions,  and  whole  process,  sustains  the  appeal ;  Recals  the  interlocutor 
of  the  S.-S. :  Finds  it  proved  that  the  defrs.  havmg,  on  20th  September  1871, 
contracted  to  deliver  to  the  pursuers  at  Newcastle,  200  tons  of  good  heavy 
rough  malleable  scrap  iron,  tendered  for  delivery  iron  not  answering  the  said 
description ;  and  the  same  having  been  rejected  by  the  pursuers,  the  defrs. 
wrongfully  refused  to  implement  Uieir  said  contract :  Finds  therefore  that  the 
defrs.  are  liable  in  damages :  Assesses  the  same  at  the  sum  of  £80,  for  which 
decerns :  Finds  the  defrs.  liable  in  expenses,  &c.  J.  Guthbis  Smith. 

'^Note. — On  the  20th  September  1871,  the  defenders,  merchants  in  Aberdeen, 
contracted  to  deliver  at  Newcastle-on-Tyne  to  the  pursuers,  who  are  merchants 
there,  200  tons  of  good  heavy  rough  malleable  scrap  iron,  at  <£3,17s.  The  terms 
of  contract  were  arranged  by  the  parties  at  Aberdeen,  and  it  was  then  reduced 
to  writing — the  words  *  heavy  rough'  being  inserted  at  the  request  of  pursuers. 

*'The  nrst  instalment  of  iron,  amounting  to  about  GO  tons,  was  despatched  by 
the  steamer  'Venture'  about  the  12th  October.  Prices  were  then  rising  rapidly, 
but  the  pursuers  declined  to  receive  the  caigo  on  the  ground  that  it  was  not 
iron  of  description  contracted  for,  being  a  mixed  assortment  of  heavy  scrap,  light 
scrap,  and  rubbish. 

"The  defrs.  maintain  that  the  cargo  was  a  fair  enough  compliance  with  their 
undertaking,  being  all  good  'heavy  scra^'  in  the  Abeideen  sense;  and  the 
S.-S.,  dealing  with  the  question  as  one  of  mtemational  law,  has  decided  that 
although  it  is  proved  distinctly  enough  that  the  iron  was  below  the  New- 


SHERIFF  COUKT  REPOETER.  53 

castle  standard,  it  is  not  sufficiently  clear  that  it  was  below  the  standard 
understood  in  Aberdeen,  and  which  he  is  of  opinion  ought  to  prevail  as  the 
measure  of  defrs/  obligation.  The  rule  which  should  govern  a  contract  be- 
tween two  persons  dwelling  in  places  apart  and  using  different  dialects  is  one  of 
the  questions  discussed  bv  Savigny  in  nis  SysteTn^  voL  viii.  p.  264  (the  passage 
will  be  found  in  Mr.  Guthrie's  translation  at  p.  1D6).  As  is  shewn  by  uie  dis- 
tinguished writer,  the  matter  does  not  belong  to  the  domain  of  international 
law  at  alL  When  a  vendor  sells  an  article  by  a  particular  description  it  is  a 
condition  precedent  to  his  right  of  action  for  the  price  that  the  thing  which  he 
has  delivered  or  offered  to  deliver  shall  answer  the  description.  If  from  the 
looseness  of  the  terms  employed,  a  question  does  arise  as  to  what  was  really 
intended  by  both  parties  as  the  subject-matter  of  sale,  the  doubt  must  be  solved 
by  a  consideration  of  the  nature  and  substance  of  contract,  aided  it  may  be  by  the 
usages  of  the  particular  business  and  the  relations  in  which  the  parties  stood  to 
each  other.  And  if  it  should  appear  that  the  two  parties  speaking  different 
dialects  have  used  the  words  in  a  different  sense,  the  legal  result  is  that  there  is 
no  consengus  in  idem  and  no  contract  at  all. 

'*But  the  Sheriff  is  not  satisfied  that  there  is  any  material  difference  in  the 
meaning  assigned  to  the  terms  used  in  this  contract  in  different  districts  of  the 
country.  Heavy  scrap  is  iron  which  will  stand  the  furnace,  and  therefore  should 
be  l^-in.  thick  at  least.  Light  scrap,  such  as  hoops  and  sheet  iron,  being  often 
much  oxidised,  is  liable  to  be  burnt  up,  and  consequently  usually  sells  at  from 
30s.  to  408.  a  ton  below  the  other.  Tne  distinction  is  one  of  thickness,  and  as 
it  is  all  meant  to  be  melted,  iron  thick  enough  to  be  thrown  into  the  heavy  class 
does  not  gain  in  value  in  proportion  to  the  size  of  pieces.  The  S.-S.  is  therefore 
in  error  in  supposing  that  tne  more  solid  parts  of  scrap  compensated  for  the 
worthless  parts.  Inaeed,  there  is  no  room  for  any  compensatory  theory  in  the 
case.  The  contract  is  that  the  iron  furnished  should  all  be  of  a  certain  class  or 
kind,  and  the  defrs.  had  no  more  right  to  mix  it  with  light  scrap  than  a  man 
who  sells  peas  is  entitled  to  mix  them  with  beans. 

"It  may  also  be  observed  that  even  although  the  evidence  were  more  explicit 
as  to  the  alleged  variance  between  the  Scotch  and  English  use  of  words,  the 
defrs.  in  tliis  case  must  be  held  to  have  had  in  view  the  requirements  of  the  market 
at  the  place  of  delivery.  Newcastle,  like  Glasgow,  is  the  centre  of  a  great  iron 
trade,  which  Aberdeen  is  not.  One  branch  of  the  trade  being  fed  by  the  cast- 
off  and  useless  bits  of  metal  gathered  in  country  districts,  persons  who,  like  the 
defrs.,  act  as  collectors,  must  be  taken  to  know  the  meaning  assigned  to  technical 
terms  throughout  the  trade  generally,  and,  in  particular,  at  its  great  centres, 
where  the  business  of  recasting  old  metal  is  carried  on.  It  would  be  absurd 
to  allow  the  hawkers  of — say,  Sutherlandshire  or  the  Isle  of  Skye,  to  set  up 
a  'commercial  sense'  of  their  own  in  their  dealings  in  the  iron  market.  When 
the  defrs.  said  they  would  furnish  the  pursuers  at  Newcastle  with  iron  of  a 
certain  character,  conmion  sense  requires  that  the  metal  sent  should  be  such  as 
is  there  understood  under  the  description  given  it. 

**  Now,  tried  by  this  test,  the  case  for  the  defrs.  wholly  fails.  The  Newcastle 
witnesses,  most  of  whom  saw  the  cargo,  are  quite  clear  about  it.  A  large  por- 
tion of  it  consisted  of  thin  hoop  and  sheets,  with  a  considerable  admixture  of 
rubbish  and  dirt  Allowance  should  of  course  be  made  for  a  small  portion  of 
light  getting  accidentally  mixed,  but  it  is  difficult  to  understand  how  the  three 
tons  entered  in  No.  26  as  part  of  cargo  sent,  and  bought  according  to  No.  33  for  40s. 
'as  sold  in  iron,'  came  to  be  shipped  by  the  defrs.  as  part  of  this  contract. 
Another  part  furnished  by  George  Stewart  appears  to  have  been  composed  to 
an  undefined  extent  of  *  bone  mill  iron,'  which  is  said  to  be  much  oxidised, 
and  refzaided  as  such  bad  stuff  that  it  always  goes  by  itself.  The  23  tons  which 
came  from  Blaikie  Brothers  was  evidently  quite  up  to  the  mark,  but  the 
evidence  as  to  the  character  of  what  was  contributed  by  Messrs.  B.  Reid  and 
Company  is  contradictory  and  not  quite  satisfactory.  As  to  the  quantity  fur- 
nished from  the  defrs.'  own  stores,  it  is  an  odd  circumstance  that  the  separation 
of  the  light  from  the  heavy  was  left  to  men  who  carted  it  to  the  steamer.  Sorting 
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1843,  6  D.  230.  In  truth  they  only  illustrate  the  elementary  maxim  in  our 
law,  that  in  every  deed  effecting  the  conveyance  of  lands,  the  subject  of  con- 
veyance in  contemplation  of  the  granter  is  contained  in  the  clause  appropriated 
to  that  purpose^  and  that  the  assignation  to  writs  and  evidents  is  merely 
subsidiary. 

"  The  respts.,  however,  maintain  that  the  short  form  of  the  clause  introduced 
by  the  recent  conveyancing  statutes,  which  is  to  be  held  to  import  an  absolute 
and  unconditional  assignation  of  the  writs,  entitles  them  to  prevail.  But  it  is 
impossible  to  hold  that  the  legislature  meant  by  the  interpreting  words  of  the 
statute  to  alter  the  law  of  Scotland  indirectly  on  a  special  and  settled  point  of 
conveyancing.  Express  enactment  would  be  required  to  accomplish  that 
The  substantive  law  is  not  changed  by  the  conveyancing  statutes,  and  it  is  not 
the  imderstanding  of  conveyancers  that  it  is.  Vide  Bell's  *  Lectures  on  Con- 
veyancing,' pp.  594  and  643,  644. 

**  Holdmg  that  the  express  grant  to  cut  peats  has  not  been  transmitted  to  the 
respts.,  it  only  remains  to  notice  the  averment  of  immemorial  use.  In  regard 
to  this,  it  is  to  be  observed  that  the  proprietor  of  the  east  hill  of  Scalloway  and 
of  the  nouses  was  formerly  and  for  lon^  the  same  person,  and  at  a  later  date  the 
same  set  of  circumstances  occurred  in  the  person  of  the  petr.  The  maxim  '  res 
sua  nemini  servit'  appears  to  prevent  the  acquisition  of  the  right  alleged  by  use 
and  wont.  As  the  averment  in  article  5  of  tne  defences  is  of  the  vaguest  kind, 
not  mentioning  the  names  of  the  proprietors,  or  when  the  right  began,  or  who 
exercised  it,  or  what  relation  there  is  between  the  proprietors  referred  to  and 
the  respt.,  it  is  thought  that  in  the  circumstances  no  relevant  averment  to 
admit  of  proof  has  been  made.  Of  course,  in  this  Court,  it  would  have  been 
sufficient  to  have  averred  seven  years'  possession  bv  the  respts.,  but  this  is  not 
done.  On  the  whole  matter  the  S.-S.  has  no  alternative  but  to  repel  the 
defences,  and  proceed  to  exhaust  the  cause.  A.  M." 

The  respts.  appealed. 

The  Sheriff  pronounced  this  interlocutor  : — 

"  Edinburgh,  6th  November  1873. — The  Sheriff  having  considered  the  respts.' 
appeal,  together  with  the  reclaiming  petition  for  them,  and  whole  process: 
Finds  that  the  respts.  have  failed  to  instruct  the  constitution  as  against  the 
petr.  of  the  servitude  on  which  their  defence  is  founded.  Of  new  grants  interdict 
as  craved,  and  decerns  ad  interim  to  this  extent ;  and  sustains  said  appeal,  and 
recals  the  interlocutor  submitted  to  review,  and  quoad  ultra  dismisses  said 
appeal,  reserving  all  questions  of  expenses  :  Further  appoints  the  case  to  be 
put  to  the  roU  for  further  procedure. 

"Note, — The  Sheriff  has  not  ordered  answers  to  the  reclaiming  petition 
because  his  judgment  is  a  virtual  affirmance  of  that  of  the  S.-S. 

"  The  question  at  issue  as  presented  in  record  (although  not  at  all  distinctly) 
touches  the  constitution,  and  not  merely  the  exercise  oi  a  servitude  of  cutting 
peats  on  lands  of  the  petr.  As  the  petr.  had  admittedly  all  the  rights  now 
claimed  by  the  respts.  vested  in  himself  imtil  1872,  their  averment  of  exercise  as 
against  him  for  forty  years,  made  to  warrant  the  plea  of  constitution  by  pre- 
scription, is  impossible,  and  could  not  be  remitted  to  probation.  Constitution 
by  grant  is  therefore  the  only  defence  really  maintained  by  the  respts.,  and  the 
deeds,  which  instruct  it,  are  in  process.  With  this  defence  the  Sheriff  is  of 
opinion  that  the  S.-S.  has  competently  and  satisfactorily  dealt  by  refusing  to 
sustain  it. 

"  Any  mere  question  of  exercise  of  a  servitude  is  thus  out  of  the  case.  But 
even  were  it  to  be  assumed  that  the  respts.  had  a  servitude  constituted  by  a 
grant  in  their  favour,  there  are  no  averments  by  them  which  raise  any  question 
as  to  the  extent  and  manner  of  its  exercise.  The  exercise  alleged  in  article  6  of  the 
revised  defences  is  carefully  stated  to  be  *  irrespective  of  the  servitude  alleged,' 

"  It  does  not  appear  what  is  the  meaning  of  this  allegation  of  exercise.  If  it 
was  intended  to  raise  a  question  of  property  irrespective  of  servitude,  that  was 
a  question  to  which  the  Sheriff  is  not  competent.     If  it  was  meant  to  apply  to 
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the  last  seven  jeai9,  and  thus  found  a'possessory  clainii  the  essential  element  of 
time  ahoold  have  been  expressly  alleged,  and  not  be  altogether  wanting.  Amid 
a  plethora  of  pleas  for  the  respts.  not  one  claiming  merel^^a  possessory  j  adgment 
id  to  he  foancL 

It  is  right  to  mention  that  the  respts.,  in  their  reclaiming  petition,  ask  review 
of  the  interlocutor  of  14th  October,  solely  in  respect  of  a  misinterpretation  by 
the  S.-S.  of  the  8th  section  of  the  titles  to  Lands  Consolidation  Act,  1868,  and 
have  thus  confined  their  case  to  constitution  by  grant.  Although  entitled  to 
review  of  all  previous  interlocutors,  they  only  complain  further  of  the  petr's. 
addition  on  revisal  about  seven  years'  possession  (of  which  the  Sheriff  dis- 
approves, because  it  was  an  inappropriate  place  to  add  it,  as  he  has  done  to  his 
lirst  plea),  and  of  their  being  forced  to  close  the  record,  and  not  allowed  in  the 
end  of  September  (the  petition  being  lodged  so  far  back  as  12th  July  previous) 
still  farther  to  delay  this  summary  case  in  order  to  get  some  title-deeds,  for 
which  the  closing  of  the  record  put  them  in  a  position  to  take  a  diligence  and 
thus  compel  production.  The  delays  obtained  in  reference  to  deeds  in  this  case 
were,  even  before  September,  great,  and  certainly  deserved  no  further  coun- 
teDanoe,  and  the  respts.'  motion  to  prevent  closing  the  record  was  properly 
refosed.  Since  the  record  was  closea  they  have  not  moved  for  a  diligence  to 
recover  the  documents  alluded  to,  and  must  thus  be  held  to  stake  the  issue  on 
the  case  as  it  stands.  This  is  confirmed  by  the  ground  assumed  in  the  main 
argument  in  their  reclaiming  petition.  Accordingly  the  decision  of  this  case  has 
proceeded  on  the  deeds  produced,  and  these  seem  to  be  all  that  are  of  im- 
|>ortance  in  solving  the  question  raised.  The  Sheriff  cannot  therefore  avoid 
thinking  that  tl^e  review  now  sought  by  the  respts.  of  the  S.-S.'s  procedure  at 
dosins  tke  record  savours  of  an  attempt  still  furtner,  and  unnecessarily,  to^pro- 
tract  mis  summary  case,  of  which  he  aoes  not,  in  the  circumstances,  hesitate  to 
express  disapproval 
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SaU — Latent  Defect — BejeeHon — Mora, — The  following  are  notes  in  Small-Debt 
C^ise,  Qeor^  White,  saddler,  Grantham,  England,  and  Thomas  Soutar,  solicitor 
in  Crieff,  his  mandatory,  against  David  Robertson  Williamson,  Esq.  of  Lawers 
near  Crieff,  in  the  county  of  Perth  : — 

**  Periky  bih  Novemher  1873. — The  pursuer  sues  Mr.  Williamson  in  the  Perth 
Small-Debt  Court  for  an  accoimt  for  fiu*ni8hings  of  saddlery  in  January  and 
February  1871.  The  account  amounts  to  £Sy  8s.,  with  17s.  of  interest.  The 
(iefr.  admitted  the  account,  with  the  exception  of  the  principal  item,  being  £6 
sterling  *  for  best  Shafto  saddle  complete,  except  stirrup-irohs.'  The  defr.  stated 
in  defence  that  he  only  used  the  article  one  day,  when,  in  riding  in  the  himt, 
the  rivet  of  the  spring-bar  on  the  right  side  suddenly  gave  way,  and  the  stirrup 
Cf^nsequently  being  loosened  he  was  nearly  brought  to  the  ground.  He  thereon 
rejected  and  returned  the  saddle;  and,  although  the  pursuer,  after  having 
mukded  the  rivet,  sent  the  saddle  to  the  defr.'s  hotel  at  Grantham,  it  was  not 
rweived  by  him,  and  still  remained  there,,  until  produced  last  week  on  the  Court 
uMe.  The  facts  appearing  in  evidence  are  that,  after  a  furnishing  made  bv 
parsuer  to  defr.  on  28th  January,  and  two  small  articles  on  the  4th  and  13th 
February  1871,  the  defr.  went  to  pursuer's  shop,  and  was  shewn  a  lot  of  saddles, 
and,  after  examining  some  half-dozen,  he  selected  the  saddle  in  question,  at  the 
price  of  £5  sterling.  It  was  sent  to  the  defr's.  hotel,  and  adjusted  to  his  horse. 
He  rode  to  the  hunting-field  some  miles  distant  from  Grantham,  and.  after 
lea{ttng  a  fence  on  going  down  a  road,  the  saddle  suddenly  gave  way  oy  the 
rivet  of  the  spring-bar  attaching  the  stirrup-leathers  to  the  saddle-tree  snapping 
</r  getting  loose.    The  defr.  swears  that  he  was  riding  in  no  unusual  styl^.    No 
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longer  enabled  to  use  the  disabled  saddle,  he  borrowed  another  from  a  gentleman ; 
but  too  late  to  regain  his  place  in  the  field.    The  injured  saddle  was  im- 
mediately rejected,  and  sent  to  the  pursuer^s  shop.    Another  rivet  was  put  in, 
and  the  leather  neatly  covered  up  ;  and  again  the  saddle  was  sent  to  the  def  r's. 
hotel,  but  never  taken  possession  of  by  the  defr.     It  was,  as  above  mentioned, 
allowed 'to  remain  in  the  hotel   until  its  production  in  the  Court      The 
precise  circumstances  attending  the  casualty  on  the  field  depend  solely  on  the 
evidence  of  the  defr.,  but  nowise  contradicted ;  and  the  particulars  of  the  rejec- 
tion is  established  by  the  defr^s.  groom  and  the  pursuer  himself.    The  solicitor 
for  the  pursuer  founded  on  the  undoubted  law,  that  the-  hirer  of  a  horse-saddle, 
or  similar  article,  received  in  good  order,  and  returned  damaged,  is  bound  to 
prove  the  cause  of  the  damage,  and  that  it  did  not  occur  by  his  fault.    But  it  i*? 
easy  to  see  that  this  rule  does  not  apply  to  the  case  in  hand.     It  is  far  from 
being  proved  that  the  effect  did  not  onginally  exist,  though  UUent;  and  the  pur- 
suer admitted  his  liabilitv  by  at  once,  and  without  objection,  repairing  the 
injury  without  charge.     The  question  in  law  is  whether  the  fault  in  the  rivet 
was  of  such  a  character  as  entitled  the  defr.  to  reject  the  saddle,  or  whether  the 
pursuer,  having  immediately  repaired  or  refitted  the  rivet  without  additional 
charge,  the  defr.  was  bound  to  receive  it,  and  thereon  to  pay  the  stipulated 
price.    The  solicitor  for  the^ursuer  contended  at  considerable,  length  that  the 
question  was  to  be  decided  by  the  law  of  England,  as  the  country  of  the  con- 
tract, but  he  failed  to  show  there  existed  any  or  the,leaAt  difference  in  the  'law 
merchant'  of  the  two  sections  of  the  United  Kin^om.    He  maintained  that 
the  defr.  having  made  his  selection,  his  eye  was  his  merchant.    The  answer, 
however,  is  obvious.     The  defect  was  covered  with  leather,  and,  therefore, 
latent ;  and  next,  that  the  saddle  was  knowingly  and  purposely  bought  and 
sold  as  a  hunting-saddle,  and  as  such  must  of  necessity  be  held  warranted  for 
the  rough  riding  belonging  to  that  so-called  sport.    The  pursuer's  solicitor 
pleads  on  the  evidence  that  the  defr.  was  to  blame  in  his  styl^  of  riding,  as  the 
saddle  was  fitted  for  any  ordinary  degree  of  horsemanship.    But  the  pursuer's 
own  witnesses  examined  in  England,  although  they  all  agree  in  now  ^ving  the 
saddle  a  high  character,  also  coincide  in  stating  that  such  a  casualty  is  of  rare 
occurrence.     The  pursuer  alone  states  such  to  be  a  very  common  occurrence. 
Boyers  states  that  such  injury  to  saddles  is  not  of  common  occurrence,  *  except 
when  by  a  catch  anywhere,  or  are  roughly  used.     In  such  cases,  they  are  of 
common  occurrence,  and  to  that  rivet  particularly,     I  should  think  the  injury 
occurred  by  catching  against  a  gate  or  a  fence  in  jumping.    I  should  not  expect 
a  rivet  to  break  in  ordinary  riding  across  a  country.     If  a  saddle  gave  way  in 
that  particular,  I  should  not  call  it  a  good  one.'    Millhouse,  another  of  the 
pursuer's  witnesses,  gives  similar  evidence  ;  and  so  does  Hilton,  the  groom  to 
Lord  Brownlow.     There  is  no  evidence  to  contradict  the  defr.,  that  the  saddle 
did  not  in  come  in  contact  with  any  object,  but  gave  way  in  an  open  roadway. 
The  defr.  examined  two  saddlers  m  Perth  of  extensive  business,  who,  whilst 
giving  the  saddle  a  good  character,  and  as  worth  the  stipulated  price,  stated 
the  nvets  as  being  vital  parts  of  the  article ;    and  that,  if   they  sold  a 
saddle  of  which  the  rivets  had  afterwards  pven  way,  they  would  have  felt 
bound  to  receive  it  back.    The  pursuer's  solicitor  raised  an  argument  as  to  the 
defr.  admitting  a.  charge  made  subsequent  to  the  purchase  of  the  unfortunate 
saddle,  of  *■  saddle  repaired,  new  spring-bar.  plated,  nail  staple,  &c,  4s.'    The 
defr.  swears  to  another  old  saddle  sent  by  tne  pursuer,  and  being  at  repair  at 
the  time  of  the  purchase  of  that  in  question.    From  this  the  pursuer's  solicitor 
argued  that  the  defr.  was  habit  and  repute  a  saddle-breaker.    But  whatever 
was  the  repair  to  this  other  saddle,  it  clearly  amounted  to  something  consider- 
ably more  than  a  new  rivet,  which  the  pursuer  states  only  cost  sixpence.     In 
fact,  it  appears  charged  as  a  new  spring-bar,  of  which  the  rivets  are  essential 
parts.     Besides,  the  pursuer  swears  that  he  cannot  tell  that  the  injury  to  this 
other  saddle  was  caused  by  the  defr.,  and  he  could  give  no  other  account  of  it 
Although  he  admits  liability  for  this  chaive  as  applicable  to  the  old  and  bor- 
rowed ^dle,  there  is  not  the  slightest  evidence  he  ever  mounted  the  same,  or 
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bf  doing  so  he  had  occasioned  the  necessity,  not  for  repairing  a  rivet,  but  for  a 
new  spting-bar  in  its  integrity.     Had  the  pursuer  immediately  supplied  the 
defr.  with  another  good  saddle  of  exactly  the  same  quality,  and  tinieously  in- 
^ed  on  his  claim,  there  might  have  been  room  for  the  plea  that  the  accident, 
however  it  happened,  was  not  unusual  and  unforeseen  in  certain  circumstances. 
The  S.-S.  cannot  place  the  rights  of  a  purchaser  so  high  as  to  hold  that  where 
there  is  a  trivial  defect  in  an  article  sold,  which  is  at  once  remedied,  either  by 
the  offer  of  another  article  without  the  defect,  or  a  complete  and  sufficient  re- 
jiair,  the  purchaser  would  be  entitled  to  reject  and  resile  from  the  contract,  and, 
if  the  price  had  been  paid,  sue  for  repetition.     But  it  is  clear  that  the  sufficiency 
uf  the  rivet  is  essential  to  a  saddle  and  safety  of  the  rider,  especially  on  so 
hazardous  a  race  as  in  foxhunting.    Therefore  it  is  by  no  means  clear  that  the 
defr.,  who  purchased  a  new  and  complete  article,  should  be  bound  on  its  failure 
to  accept  it  in  a  repaired  or  renovated  state,  to  which  always  painful  reminis- 
cences and  mi^vings  might  reasonably  attach.   The  solicitor  for  the  pursuer  con- 
tended that  the  girths  being  received  by  the  defr.,and  not  returned  with  the  saddle, 
renders  him  liable  for  the  whole.    In  the  first  place,  it  is  not  clear  that  the  girths 
were  not  left  in  the  hotel  stable  with  the  saddle ;  and  the  mora,  for  which  the  pur- 
suer is  alone  to  blame,  renders  enquiry  now  difficult,  if  not  impossible ;  in  the  next 
place,  the  girths,  in  comparison  to  the  cost  of  the  saddle,  are  of  very  small  value,  and 
are  not  separately  charged.  The  saddle  being  left  in  the  defr's.  hotel,  the  pursuer 
p>ut  the  claim  into  the  hands  of  his  attorney  at  Grantham,  who,  on  lOtn  April 
1^71,  applied  by  letter  to  the  defr.  for  payment.     It  did  not  appear  if  any  or 
what  answer  was  returned,  but  no  judicial  proceedings  were  taien  until  27th 
June  1873b     The  excuse  for  the  mora  is  that  the  defr.  was  expected  to  reappear 
in  the  vicinity  in  the  hunting  season  of  1872  and  1873  ;  and  only  when  he  did 
not,  recourse  was  had  to  this  Court.     This  excuse  can  scarcely  be  admitted, 
^^eeing  that  the  saddle  was  left  exposed  in  the  stable  of  a  common  inn,  and  that 
the  pursuer  charges  17&  for  interest  on  his  account.     One  reason  can  nevev  have 
Weight,  namely,  that  the  English  attorney  was  not  aware  that  if  *  the  com- 
pLiiner  succeeded  in  the  Scotcn  Court  the  costs  would  be  borne  by  the  defr.* 
The  S.-S.  is  not  prepared  to  say  that,  if  the  claim  was  otherwise  good,  the  m^ora, 
however  great  by  itself,  would  nonsuit  the  pursuer  ;  but  certainly,  under  all 
the  circumstances  attending  the  rejection,  the  delay  fonns  an  important  element 
in  the  defr's.  favour.     Had  the  defr.  been  timeously  compelled  to  accept  the 
Impaired  saddle,  he  might  have  had  the  use  of  it  for  two  years,  or  might  have 
e*}\d  it  for  its  original  price.     The  S.-S.  is  apprehensive  that  there  is  in  the  con- 
test some  degree  of  excusable  self-confidence — the  pursuer  upholding  his  cha- 
racter as  a  maker  of  hunting-saddles,  and  the  defr.  his  character  when  seated  on 
sa^idle.     In  this  way  the  pursuer  has  led  evidence  which  may  be  viewed  either 
a&  complimentary  or  condenmatoiy.     Henry  Moss,  an  experienced  groom,  swears 
he  *  had  often  seen  the  defr.  ride  on  the  hunting-field.     He  was  a  very  good 
rider.     I  should  term  him  a  hard  and  reckless  rider.     I  have  seen  him  down, 
'*  hcT$e  and  all/*  several  times.'    The  best  illustration  of  the  defr^s.  skill  ana 
success  is  to  be  found  in  the  concluding  item  of  the  pursuer's  account,  and 
payment  of  which  is  not  refused — *  Fox^s  brush  m^ouniing,  2«.'    With*  some 
dijicultj,  the  S.-S.  is  compelled  to  the  conclusion  that  the  defender  is  not  now 
liable  in  the  price  of  the  rejected  saddle.  Huqh  Barclay.*' 

AcL — Thamoi  Soutar,  Solicitor,  Orieff. AIL — Alexander  Graham^  Solicitor ^ 

Crw/. 

SHERIFF  SMALL-DEBT  COURT,  STIRLING. 
•  Sheriff-Substitute  Sconce. 

« 

J.  It  CRAWFORD  V.  CARRON  COMPANY,  AND  NORTH  BRITISH  RAILWAY 

COMPANY.— 28^^  November  1873.  ^ 

Crnimtm  earner — Da/mage  to  Mirrors — Special  contract — Non-application  of 
Carrim  Act,  and  Bailway  and  Canal  Act  1854. — The  action  was  at  the  instance 
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of  Mr.  J.  M.  Crawford,  cabinetmaker,  Stirling,  against  the  Carron  Company, 
and  the  North  British  Bail  way  Company,  jointly,  and  contended  for  damages  for 
nen-deliveiy  of  a  certain  case  of  goods  to  Mr.  Crawford ;  or  alternatively  for 
damages  to  the  ^oods  while  in  transit  between  London  and  Stirling.  As  the 
facts  are  set  forth  at  length  in  the  Sheriff's  notes  it  will  be  unnecessary  to  ex- 
plain the  case.    The  following  are  the  notes  : — 

"By  this  action  the  pursuer,  a  cabinetmaker  in  Stirling,  sues  the  deft% 
jointly  and  severally  for  an  account  amounting  to  ^£14,  98.  6d.,  but  which  he 
originally  restricted  to  £12  to  bring  it  within  operation  of  the  Small  Debt 
Act,  and  afterwards  to  ;£10  in  the  course  of  the  suit,  for  a  purpose  which  will 
be  apparent, — and  for  which  sum  he  charges  that  the  defrs.  are  liable  to  him, 
in  the  following  circumstances.  On  31  st  January  last  Messrs.  Jacob  &  Peuso 
of  London  advised  him  by  invoice  that  they  had  sent  him  upon  his  order  four 
mirrors,  and  the  amount  of  the  invoice,  including  packing  case  and  wharfage,  is 
the  sum  of  £14,  9s.  6d.  foresaid,  and  the  invoice  bears  that  the  goods  were  sent 
per  Carron  Company.  The  account  libelled  charges  two  grounds  of  liability 
on  the  defr's.  part — (1)  That  the  goods  had  not  been  delivered  to  the  pursuer; 
and  (2)  That  it  was  understood  they  had  been  damaged  by  the  defrs.,  or  one  or 
other  of  them,  to  such  an  extent  as  to  be  rendered  useless.  It  was  shown  in 
the  cause  that  the  Carron  Company  are  'common  carriers'  by  water,  and 
convey  goods  for  the  public  by  their  steamships  from  London  to  Grangemouth, 
and  that  they  fonvard  from  Grangemouth  by  the  railway  company  such 
goods  as  a^  addressed  to  Stirling.  In  the  action  various  defences  were  stated, 
and  those  which  only  need  be  here  referred  to  will  appear  from  the  narrative 
of  the  facts  as  proved  in  the  case.  As  already  stated,  the  invoice  bears  that  the 
goods  were  forwarded  per  Carron  Company,  and  the  defrs.  produced  a  special 
contract  signed  for  Jacob  &  Peuso,  the  senders,  when  the  goods  were  then  left 
with  Carron  Company,  and  it  bears  that  *  in  the  event  of  the  same  becoming 
broken  or  damaged,  through  any  cause  whatever,  we  hereby  agree  to  hold  the 
agents,  wharfingers,  and  owners  of  the  vessel  bv  which  they  are  shipped, 
and  the  railway  company  by  which  they  are  wrwarded  to  their  destina- 
tion, free  from  any  claim  for  damage  thereto.*  It  could  not  be  alleged  by 
the  pursuer  that  this  contract  was  signed  in  ignorance  of  its  contents, 
for  at  a  later  date  Jacob  &  Peuse  wrote  him  of  it,  and  added  '  none  of  the 
steam  companies  take  in  goods  liable  to  breakage  unless  they  are  accompanied 
by  a  risk  note,  of  which  we  enclose  a  copy,'  and  the  copy  is  quite  in  terms  of 
the  signed  contract  above  quoted.  The  defrs.  on  their  part  further  produced  a 
copy  of  the  shipping  note  granted  at  the  wharf  for  the  goods,  and  which  c<:»n- 
tams  a  declaration  as  to  the  defrs'.  non-liability  similar  in  terms,  but  also 
specially  not  for  breakage  of  glass,  looking-glasses,  or  china.  It  also  appeared 
from  the  evidence  of  the  Carron  Company  shipping  a^ent  at  Grangemouth,  that 
while  the  charge  for  the  conveyance  of  this  case  and  its  contents  in  terms  of 
these  documents  was  12s.,  thev  would  have  insured  the  goods  for  one  half 
more.  It  was  stated  for  the  defrs.  that  the  Court  might  assume  that  the  goods 
were  apparently  in  good  order  when  delivered  a^  the  wharf.  Having  been 
there  received  on  31st  January,  they  were  despatched  by  Carron  Company's 
steamer  Greata  on  1st  February,  and  the  vessel  arrived  at  Carronmouth  on  the 
3d,  but  on  being  afterwards  unloaded  at  Grangemouth  it  was  at  once  seen  that 
the  contents  of  the  case  were  damaged,  as  broken  pieces  of  the  mirrors  were 
rattling  inside.  The  matter  was  brought  under  the  notice  of  the  Carron  Company's 
shipping  agent,  and  he  enquired  into  the  circumstances  as  he  stated,  and  the 
information  he  received  was  that  the  case  had  got  no  rough  usage,  and  that  the 
breakage  could  not  be  accounted  for.  The  log  of  the  steamer  was  produced  in 
Court,  and  it  bears  that  in  part  of  the  voyage  there  was  rough  weather,  strong 
wind,  increasing  wind  with  heav}'  head  sea — ^ship  labouring  very  much.  The 
case  "was  sent  to  Stirling,  after  the  railway  company's  official  had  granted  a 
receipt  for  it  ("broken  contents").  It  reached  Stirling  in  course  ;  and  on  the 
7th  February  the  waggon  in  which  it  was  conveyed  was  opened,  and  the  rail- 
way people  readily  saw  that  the  contents  were  broken,  and  not  only  did  they 
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then  dye  notice  to  the  pursuer  of  the  arrival  of  the  goodfi,  bnt  of  the  breakage ; 
and  tbereapon  he,  with  one  of  his  workmen,  went  to  the  railway  premises  and 
aw  the  case.  His  workman  by  his  instructions  had  taken  a  nammer  and  a 
gcrew-driyer  in  order  to  open  and  examine  it,  and  this  was  then  done  by  them, 
and  all  the  mirrors  were  found  to  be  broken,  except,  curiously  enough,  the 
uppermost.  The  pursuer  then  said  that  they  were  ol  no  use  to  him,  and  that 
the  railway  company  might  do  with  them  what  they  liked ;  and  the  railway 
officials  having  communicated  with  Qrangemouth,  the  case  was  returned  to 
Carron  Company,  who  re-transmitted  it  to  London,  where  it  has  remained 
:<iDce.  The  case  was  of  wood  about  an  inch  thick,  but  was  not  new,  and  appar- 
ently had  been  previously  used  for  the  transmission  of  mirrors  or  the  like,  and 
the  lid  was  easily  removed  by  the  pursuer's  workman — ^the  nails,  perhaps  from 
!^me  having  been  driven  into  some  old  nail  holes,  being  easily  dra^-n.  The 
lid  was  a  little  broken  in  one  comer,  but  that  did  not  seem  to  have  been  newly 
<J<»De,  and  it  was  not  shewn  that  the  case  was  in  any  way  otherwise  not  entire. 
No  evidence  was  submitted  of  how  the  mirrors  had  been  broken,  or  of  any  im- 
proper or  rough  usage  to  the  case.  These  were  the  facts,  and  they  make  it  not 
duubtfiil  that  the  mirrors  were  broken  after  the  case  was  delivered  at  Carron 
Company's  Wharf  in  London,  and  before  they  reached  the  possession  of  the 
railway  company,  but  as  to  how  they  were  broken  there  was  no  evidence.  At 
lea^^t,  the  facts  quite  do  away  with  the  first  ground  of  action  libelled — ^founded 
on  the  alleged  non-deliveiy  of  the  goods  to  the  pursuer — for  he  got  notice  of 
their  arrival  and  examined  the  contents  of  the  case,  and  he  put  them  and  it  at 
the  disposal  of  the  railway  company,  saying,  as  it  was  perhaps  natural  he  should 
^^T,  that  he  would  have  nothing  to  do  with  them.  Another  thing  is  clear,  that 
the  railway  company  must  be  assoilzied,  for  they  at  least  made  no  contract  for 
the  conveyance  of  the  goods  with  the  pursuer  or  any  one  on  his  behali',  and  the 
goods  were  damaged  before  they  came  into  their  custody.  The  true  point  in 
the  case  is —  Is  there  liability  in  law  on  the  part  of  Carron  Company  1  There 
was  considerable  confusion  at  the  discussion  before  the  S.-S.  as  to  the  common 
law  or  statute  law  bearing  on  the  case,  and  particularly  the  statute  law.  Both 
the  *  Carriers  Act,'  1  W3l.  IV.  c.  68,  and  the  'Railway  and  Canal  Act,'  17 
&  18  Vict.  c.  31,  were  referred  to  as  being  operative  on  the  case,  but  neither 
feem  to  the  S.-S.  to  be  so  ;  for  although  Carron  Company  are  no  doubt  common 
carriers,  they  are  common  carriers  by  water,  and  the  Carriers  Act  applies  only 
t> carriers  by  land,  and  the  other  Act  is  only  for  *the  better  regulation  of  the 
tialfic  on  railways  and  canals  ; '  and  Carron  Company  carry  by  sea,  and  the 
damage  here  libelled  occurred,  as  has  been  shewn,  wnile  the  goods  were  in  their 
W«la,  and  in  the  course  of  their  carriage  between  London  and  Grangemouth. 
Therefore  the  question  of  the  liability  of  Carron  Company  in  this  case  depends 
on  the  common  law  applicable  to  common  carriers  by  water,  unaffected  by  the 

ErDvifdons  of  either  of  the  statutes  above  mentioned.  *  Then  as  to  the  common 
Lw,  it  is  unquestionably  the  duty  and  obligation  of  Carron  Company,  like  other 
conmion  carriers  by  water,  to  convey  safely  all  goods  entrusted  to  them  ;  but 
'  if  the  carriage  of  certain  commodities  is  attended  with  inconvenience  or  some 
pettnliar  risk,  the  carrier  may  refuse  to  receive  and  carry  such  articles  as  a 
ci>nunon  carrier,  but  may  nevertheless  accept  and  carry  them  under  a  special 
contract,  throwing  the  risk  of  damage  to  them  from  ordinary  accidents  ^ring 
the  transit  upon  the  owner  or  consigner.' — ^Addison  on  Contracts,  page  469  ; 
and  the  same  law  is  stated  in  Chitty^  Law  of  Carriers,  page  44  ;  and  see  also 
1  Bell  Com.  page  475,  5th  Edition.  In  this  case  it  is  made  clear  that  by  the 
^^ial  contract  with  Jacob  and  Peuso  for  the  pursuer,  Carron  Company  stipu- 
lated and  arranged  that  these  goods  were  to  be  forwarded  by  them  free  from 
any  claim  of  damage  thereto  on  their  part,  all  as  already  narrated ;  and  not 
only  so,  but  it  is  under  Jacob  and  Peuscrs  hands,  in  their  letter  to  the  pursuer 
himself,  that  none  of  the  London  steam  companies  will  take  goods  liable  to 
^ireakage  except  on  a  risk  note  such  as  they  granted  to  Carron  Company  ;  and 
these  being  the  facts,  and  the  law  being  as  stated,  the  case  is  a  simple  one  ;  and 
Canon  Company  have  to  be  assoilzied' as  well  as  the  Railway  Company.    But 
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peribaps  since  the  Commoii  Cameis  (bj  land)  Act,  aiid  'the  Bail  way  and  Canal 
Act,'  were  founded  on,  the  S.-S.  mav  point  ont  that  the  lesnlt  to  the  pumuer 
would  have  been  the  same,  even  if  they  or  either  of  them  had  been  applicable 
to  this  caw.  The  land  Carriezs  Act  expresslj  pioyides  that  there  shall  Dot 
be  rejspon^bilitT  on  the  carrier  for  glass  and  other  specified  articles,  when  the 
value  thereof  shall  exceed  j^IO,  unless  at  the  time  of  deliTeiy  the  value  shall 
have  been  declared,  and  an  increa^  rate  of  carria^  paid  and  a  receipt  given. 
Here  the  value  is  admitted  to  have  been  about  £14,  and  the  pursuer,  fiudiu^' 
the  objection  which  was  in  his  way  to  success  under  this  Act^  as  he  did  not 
declare  the  value,  &c^  attempted  to  get  over  this  bv  reducing  his  originally 
restricted  demand  of  £12  to  j^lO,  bnt  that  would  not  have  made  his  case  l>etter. 
for  the  statute  has  express  reference  to  the  value  of  the  goods,  and  the  pursuer^ 
invoice  shows  that  that  was  above  £10,  or  indeed  about  £14.  A  case  illustra- 
tive generally  of  the  Common  Carriers  Act  is  mentioned  by  Chitty  on  Carrier?, 
pa^  49,  decided  in  England,  Owen  v.  Bamet,  2  Cr.  and  M.  353,  thus  : — '  A 
looking-glass  exceeding  the  value  of  £10  was  packed  up  in  a  case  and  sent  \o 
a  carriers  office,  where  a  notice  was  fixed  np  pursuant  to  the  second  section  oi 
the  Act  Upon  the  case  were  the  words  **  plate-glass  looking-glass — ^keep  this 
ed^^e  upwards,^  but  no  declaration  of  the  value  and  nature  of  the  contents  was 
made,  and  no  increased  rate  of  carriage  paid.  When  the  glass  was  unpacked  at 
its  destination,  it  was  found  to  be  broken,  and  in  an  action  against  the  earner 
for  damage  for  the  injury,  it  w&s  held  that  he  was  not  liable.'  And  then  thi; 
Hail  way  and  Canal  Act,  17  &  18  Vict  c  31,  expressly  sanctions  special  con- 
tracts on  this  subject,  but  with  the  provision  that  the  conditions  therein  shall 
be  adjud<;ed  by  the  court  before  which  any  question  relating  thereto  shall  he 
tried  to  be  just  and  reasonable.  The  S.-S.  has  the  opinion  that  it  was  just  anu 
reasonable  to  n^ake  the  contract  here  entered  into  for  the  conveyance  of  these 
mirrors.  Their  fragility  is  undoubted,  as  is  the  difficulty  of  packing  several  in 
one  box  so  as  to  make  dieir  carriage  perfectlv  safe  and  bevond  common  hazanl. 
It  was  held  in  Enghmd,  in  Peck  v.  North  Stafford  Railway,  10  H.  L.  C.  473,  and 
32  L.  J.  2  R  241,  that  a  stipulation  against  liability  for  damage  to  fragile 
materials  such  as  statuary  or  sculptured  marbles  was  a  reasonable  contract,  and 
in  the  same  case  it  was  said  by  Mr.  Justice  Blackburn  that  the  condition  was  lutt 
nnreasonable,  if  the  company  ofier  the  consignor  a  bona  fide  practical  choice 
either  to  have  bis  goods  earned  in  the  usual  way  at  a  reasonable  rate,  or  at  his 
own  risk  at  a  lower  rate,  and  he  elects  the  latter.  No  doubt  if  it  be  proved 
that  the  damage  was  caused  by  the  culpable  negligence  of  the  company *s  ser- 
vants, or  any  gross  negligence  or  wilful  malfeasance  on  the  part  of  the  company 
itself,  or  any  one  for  whom  they  are  responsible,  no  such  contract  would  pro- 
tect them. — (See  Addison,  p.  48i3,  and  Chitt}-,  pp.  69  and  235.)  But  to  make 
the  company  liable  when  there  is  a  special  contract  these  should  be  shewn, 
*  And  if  it  l>e  left  in  doubt  what  the  cause  of  the  injury  was,  or  it  may  as  well 
be  attributable  to  the  perils  of  the  seas  as  to  negligence,  plaintiff  would  not  be 
allow^ed  to  recover.'  See  further  the  Scotch  ca*H.*s  of  Itain  v.  -Glasgow  South- 
JVestem  Ry,  Comfany,  29th  Jan.  1869,  and  Finlay  v.  A'.  B.  By,  Company,  ,sth 
July  1870.  But  it  is  only  in  the  Bailway  and  Canal  Act  that  it  is  left  for  the 
Court  to  decide  whether  the  special  contract  is  just  and  reasonable  (Addison, 
469),  and  although  there  may  oe  circuni$$tances  regarding  contracts  with  other 
carriers  such  as  Carron  Company,  where  it  would  be  the  duty  of  the  Court  tn 
interfere  and  protect  the  merchant,  there  is  nothing  in  the  present  case  which 
in  the  least  seems  to  make  it  proper  for  this  Court  to  do  other  than  give  eti'cct 
to  the  special  contract  set  up  by  the  defrs.  They  will  both  be  assoilzied  and 
get  their  expenses. 

"After  the  foregoing  Note  was  prepared  and  extended,  the  attention  of  the 
S.-S.  was  dra\*Ti  to  the  report  in  the  newspapers  of  a  case  decided  this  week  in 
the  Court  of  Session,  where  the  owners  of  a  steam  vessel  were  found  liable  in 
damages  for  the  loss  of  a  passenger's  luggi\ge  arising  from  the  vessel  iK-iiig 
wrecked.  But  the  foregoing  note  points  out,  as  in  anticipation,  the  diffeix^nce 
in  fact  and  consequently  in  result  oetween  this  case  and  that     1.  Here  there 
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waa  a  special  contract  signed  by  the  parties  sending  off  the  goods,  taking  the 
risk  of  transit  on  themseiTes  or  on  the  owner,  with  a  full  knowledge  of  what 
they  were  signing  ;  while  in  the  other  case,  all  that  the  proprietors  of  the  vessel 
cooiid  found  on  was  a  printed  unsigned  note  on  the  baci  of  the  passenger's 
ticket,  and  which  his  oath  was  he  had  neither  read  nor  seen.  2.  Tne  articles 
here  damaged  were  of  a  fra^le  nature,  easily  susceptible  of  injury  from  the 
perils  of  the  sea  or  from  accident,  including  accident  in  packing ;  while  there 
the  article  lost  was  ordinary  luggage,  and  in  itself  having  no  element  of  risk  in 
its  conveyance.  3.  While  there  was,  therefore,  reason  in  the  stipulation  in  the 
signed  contract  here  for  the  risk  being  thrown  upon  and  assum'ed  by  the  sender 
or  owner,  there  was  no  such  reason  there.  And  liere  there  was  the  further  ele- 
ment that  by  the  senders  agreeing  to  pay  a  higher,  but  not  too  high,  rate  of 
carriage  an  absolute  insurance  mignt  have  been  effected.  And  4.  here  no  cul- 
pability whatever  was  shown  to  exist  on  the  part  of  the  defrs.  or  any  one  for 
whom  they  were  responsible,  while  there  the  snipwreck  and  loss  of  the  luggage 
was  proved  to  have  arisen  from  the  fault  of  those  in  charge  of  the  steam  vessel. 
The  S.-S.  would  finally  add,  that  coinciding  as  he  humbly  does  in  the  dicta  of 
the  judges,  as  reported  in  that  other  case,  nothing  they  have  said  makes  it 
necessary  for  him  to  alter  any  view  expressed,  in  the  foregoing  note.      R.  S." 

Amenta — F'or  Pwrguer—Alex,  Jenkins,  writer,  Stirling,  For  Defenders  (Carron 
Company) — Russell  dt  Aitken,  Falkirk;  (N.B.  Railway)  J,  <£*  J.  Mathie  <&  Mac- 
LvJtie,  tkirling. 


^te0  jof  CaBM  in  th^  €0ttrt  tA  Scbbioh. 


OUTER   HOUSE. 
Before  Lord  Mure. 

DOWKIE  V,  SCHOOL  BOARD  OF  ANNAN — NovemhtT  18,  1873. 

Education  Act — First  Election  of  School  Board — Returning  Officer — Agent  and 
CUrk — The  L.-0.  has  issued  the  following  interlocutor  in  the  action  by  Alex- 
ander Downie,  writer  and  town-clerk,  Annan^  against  the  School  Board  of  that 
burgh  : — "  18Ui  November  1873. — The  L.-0.  having  heard  parties'  procurators, 
and  considered  the  closed  record  and  productions,  finds  that  the  pursuer  is  en- 
titled to  payment  from  the  defrs.  of  all  expenses  properly  incurred  by  him  in 
the  discharge  of  his  duty  as  returning  officer  for  the  election  of  the  School  Boanl 
for  the  burgh  of  Annan  in  February  and  March  1873,  and  incident  to  the  said 
election,  including  a  fair  remuneration  to  himself  for  his  trouble ;  and  before 
further  answer,  remits  the  account  sued  for  to  the  auditor  to  tax  and  report,  re- 
^rving  all  questions  of  expenses."    His  Lordship  appends  a  lengthened  note  to 
the  interlocutor.     He  says — "Although  there  is  no  express  provision  in  the 
Education  Act  of  1872  to  the  effect  that  returning  officers  are  to  be  paid  out  of 
any  particular  fund,  or  in  any  particular  manner,  the  expenses  incurred  by 
them  in  conducting  the  election  of  school  boards,  as  there  is  in  the  Act  35  and 
36  Vict  cap.  33,  remtive  to  the  expenses  of  returning  officers  under  that  Act,  it 
cannot,  in  the  opinion  of  the  L.-0.,  admit  of  doubt,  upon  a  fair  reading  of  the 
Education  Act,  that  all  expenses  properly  incurred  by  returning  officers  under 
it  were  to  form  a  charge  on  the  scnool  fund  under  the  provisions  of  the  43d  sec- 
tion as  to  expenses  'incident  to  the  election  of  school  boards.'    This  was  not 
(ii^puted  by  the  defrs.  as  reganls  the  outlay  incurred  relative  to  the  election. 
But  it  was  maintained  in  argument  by  them  at  the  debate  as  a  reason  why 
professional  men,  acting  as  returning  officers,  should  not  be  allowed  professional 
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chaises,  that  the  dnties  of  sach  officers  irere  in  the  oidinaiy  case,  and  more 
particalarlv  under  the  Paiiiamentaiy  and  Municipal  Elections  Acts,  discharged 
gratuitonslr,  and  that  it  conaeqaentlj  neTer  could  have  heen  intended 
that  professional  men,  acting  as  r^nmii^  officers  under  the  Education 
Act,  should  make  jirofessional  charges,  but  that  all-  that  could  in  any 
case  be  demanded  by  them  for  personal  trouble  was  a  slump  fee,  fixed 
on  the  principle  of  ^van/Mm  nemiL  The  L.-0.,  however,  has  not  seen 
his  way  to  adopting  this  view,  and  he  does  not  think  that  it  is  borne 
out  by  the  provisions  either  of  the  Parliamentary  or  of  the  Municipal 
Elections  Acta,  because  under  both  these  statutes  the  parties  selected  to  do  the 
duty  of  returning  officer  are  permanent  officials ;  thev  are  therefore  selected 
fic  ofieio — viz.,  the  Provost  or  chief  magistrate  in  burgLs,  who  are  understood 
to  do  their  official  duties  gratuitously,  except  in  so  far  as  an  allowance  may  be 
made  to  them  out  of  the  burgh  funds,  and  the  sheriffs  in  counties,  whose 
dnties  as  returning  officers  are  held  to  be  covered  by  their  fixed  salaries.  But 
even  there,  if  the  sherifiT  acts  as  presiding  officer  at  any  of  the  polls,  he  is 
understood  to  be  entitled  to  the  oroinary  professional  remuneration,  2d  and  3d 
WilL  IV.  capL  65,  sec  40.  U^  therefore,  it  had  been  the  intention  of  the 
Legislature  that  returning  officers  under  the  Education  Act  were  not  to  le 
entitled  to  charge  for  trouble,  the  course  would,  it  is  thought,  have  been 
adopted  of  declaring  the  Provost  to  be  the  returning  officer  at  the  first  election  ; 
but  instead  of  this,  the  duty  is  devolved  on  the  Town  Council,  by  sub -division 
4  of  the  I2th  section  of  the  Act,  of  appointing  a '  fit  and  proper  person  to  be 
returning  officer  at  the  election.'  And  li^  in  making  this  appointment,  a  pro- 
fessional man  is  selected,  the  Lu  O.,  as  at  present  advised,  sees  no  good  reason 
why,  if  the  duties  which  he  is  required  to  dischar^  under  the  Act  and 
relative  rules  and  directions  framed  by  the  Board  of  Education,  in  accordance 
with  the  provisions  of  the  statute,  are  substantially  of  a  description  which  are 
generally  discharged  by  professional  men,  he  should  not  be  allowed  to  make  his 
claim  for  remuneration  m  the  shape  of  professional  charges.  As  the  precise 
nature,  however,  of  these  duties,  and  of  the  relative  charges,  will  probably  be 
more  distinctly  seen  upon  a  taxation  of  the  account  with  reference  to  the  rules 
and  regulations  of  the  Education  Board,  the  L.  O.  has  remitted  the  account  to 
the  auditor  for  taxation  before  finally  disposing  of  this  question.'^ 

His  Lordship,  after  taxation  of  ^e  account,  sustained  an  objection  to  the 
auditors  allowance  of  a  charge  for  drawing  and  extending*  **  Minutes  of  Elec- 
tion," in  respect  that  the  return  made  to  the  Board  of  Education,  and  advertised 
in  terms  of  the  Board  s  r^ilations.  had  been  made  and  charged  for.  The  L-C). 
decerned  for  the  amount  dT  the  taxed  account  after  deduction  of  this  item.  We 
understand  that  no  reclaiming  note  has  been  lodged. 

Act— Mr.  J.  H.  A,  Macdonald,     AgenU—T.  S  B.  R  Banken,  W^JS. 

AlL—GMikrie.     Ageni—fFm.  SUeU,  SS.C. 


THE 
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JUDICIAIi  STATISTICS. 

In  out  October  number  we  dealt  with  the  Statutory  Eeport  of  Police, 
Criminal  and  Prison  Statistics  for  the  year  1872.  We  now  pro- 
ceed to  review  the  tables  applicable  to  civil  suits,  both  in  Supreme 
and  Local  (we  abjure  the  name  of  Inferior)  Courts.  We,  of  course, 
give  precedence  to  the  Court  of  Session. 

The  volume  commences,  as  in  the  previous  year,  with  a  Betrospec- 
iive  Table  of  the  business  in  the  Outer  House  for  the  years  1871- 
1872  (p.  68).  Were  we  censorious,  we  might  here  inquire  how  any 
statistics  can  be  otherwise  than  "  retrospective''  ?  Prospective,  or  pro- 
pketic,  we  cannot  as  yet  expect  any  series  of  tabulated  facts  to  be. 
In  the  previous  Eeport  for  1871  we  had  the  results  of  three  years, 
from  1869  to  1871  inclusive.  In  the  one  now  issued  we  generally  have 
only  the  two  years  1871  and  1872.  But  the  results  are  again  sadly 
marred  by  the  expressive  note — *'  No  return  for  1871  from  the  office 
with  the  mark  B,  B"  In  the  immediately  preceding  report  (1871) 
this  office  was  marked  as  rebellious  for  the  whole  three  years  then 
retrospected.  From  the  note  now  appended  we  are  glad  to  under- 
stand that  the  recreant  officer  has  at  length  become  obedient,  and 
has  reported  for  the  year  1872,  but  has  not  atoned  for  his  dereliction 
of  duty  in  the  previous  two  years.  This  defalcation  has  now  ren- 
dered a  separate  column  necessary,  and  shows  that  the  omission  in 
the  previous  years  very  materially  affects  the  whole  series  of  results 
in  this  table,  as  well  as  in  the  three  years  given  in  the  Eeport  of 
1871,  during  all  which  time  this  office  was  blank.  In  point  of 
fact  the  results,  as  afterwards  shown,  are  far  from  being  made  reliable, 
even  with  the  aid  of  the  auxiliary  column. 

The  first  item  of  retrospect  is  the  "  number  of  causes  initiated 
within  the  year  in  the  Outer  House."  In  order  to  give  a  fuller  area 
for  comparison,  we  shall  draw  on  the  previous  report,  and  so  give 
the  results  of  the  four  years  instead  of  the  two  reported  for  1871  in 
the  last  volume  (p.  68) : — 

1869  .  .  824  cases. 

1870  .  .  660     „ 

1871  .  .  947     „ 

1872  .  .  1254     „         (p.  68.) 

VOL.  XVm.  KG.  CCVI. — FEBBUABY  1874.  E 


554 

621 

150 

180 

22 

28 
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The  table  states  that  there  were,  in  the  commencement  of  1872, 
of  causes  in  dependence  529,  and  there  were  left  in  the  same  state 
at  the  close  of  the  same  year  546,  showing  a  remarkable  coin- 
cidence in  unfinished' work.  The  table  dealing  with  ''Disposal  of 
causes/'  within  the  two  years  1871-72,  but  subject  always  to  the  dis- 
turbing element  occasioned  by  the  defaulting  E.  £.,  gives  some 

important  results  (p.  68) : — 

1871.       1872. 

Final  judgments  within  the  year        .  .        725        829 

Cases  taken  out  of  Court  otherwise  than  by  final 
judgment    .  .  .  .  .        259        275 

It  is  so  far  satisfactory  for  the  character  of  claimants  to  learn  that 

the  great  preponderance  of  final  decisions  in  the  Outer  House  are 

in  favour  of  pursuers,  thus — 

1871.       1872. 

Judgments  given  for  pursuers    . 

For  defenders  . 

I^Iixed  judgments        .... 

725        829 

The  preference  given  to  decisions  from  the  bench  over  those  of 

the  jury-box  is  strongly  attested  by  the  fact  that — 

*  1871.        1872. 

Of  final  judgments  of  Court  there  were  in      .        713        819 
On  verdict  of  jury       ....  12  16 

725        829 

But  pursuers  appear  not  so  successful  with  juries  as  with  judges, 

for  verdicts  were  given 

1871.       1872. 

For  pursuers    .  .  .  .  .  8  7 

For  defenders  ..•..43 

12  10 

W6  now  enter  the  inner  shrines  of  Themis.  "Whilst  the  Outer 
House  is  inter-retrospected  for  only  two  years,  1871-2,  the  higher 
tribunal  is  subjected  to  a  triennial  scrutiny.  As  the  previous 
report  included  1869,  it  would  have  been  a  mere  reprint  to 
have  given  that  year  in  addition.  There  are  some  very  re- 
markable coincidences  in  the  figures,  all  proclaiming  most  un- 
mistakeably  the  uniform  working  of  the  Court  and  its  meritorious 
despatch  of  business.  Thus  the  number  of  causes  in  dependence 
at  the  commencement  of  each  year  are  next  to  uniform  (p.  69), 
namely — 


168 

161 

143 

133 

128 

160 

223 

214 

202 
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1870.        1871.        1872. 

167        167        163 

It  follows  that  those  left  on  the  rolls  at 
the  lapse  of  .each  year  are  in  like  man- 
ner nearly  identicial  .'  .         167        163        169 

Causes  initiated  within  the  year  in  any 

way  were  .  .  .757        697        785 

Of  these  there  were  disposed  within  the 
year  by  final  judgments     .  .        524        503        505 

Taken  out  of  Court  otherwise  (?)       ,        233         147        168 

Note, — The  excess  of  causes  vrithdravm  in 
1870  over  subsequent  years  is  noticeable. 

The  primary  jurisdiction  exercised  by  the 
Inner  House,  besides  being  an  appellate 
Court,  is  illustrated  by  the  sources  of 
the  causes  decided.  There  were  judg- 
ments on  reclaiming  notes 

By  petitions 

By  appeals  and  other  writs   . 

Thus  causes  brought  up  directly  firom  Local  Courts  form  by  far 
the  largest  section  of  causes  decided  within  the  year. 

The  results  of  final  judgments  in  the  Inner  House  are  by  no 
means  so  favourable  for  claimants  as  in  the  Outer  House.  Thus, 
judgments  were  given  in  1870.       1871.       1872. 

For  pursuers  .  .  .270        257        296 

For  defenders  .  .  .206        191         170 

Mixed  judgments      .  .  .  48  55  89 

This  distinction  becomes  more  startling  when  it  is  shown  that 
more  decisions  are  given  for  the  pursuer  without  costs  than  with 
that  element  so  essential  to  success. 

1870.        1871.        1872. 

«M^H^w  mm^m^m  m^^i^m 

There  were  costs  given  to  pursuers  in  cases  105  112  107 

^MiwUhcmtco^       .            .            .166  143  184 

And  costs  were  awarded  defenders     .        172  158  120 

And  without  costs  only         .            .          36  29  47 

The  preference  given  to  judicial  decisions  over  jury  verdicts  is 
again  shown  by  the  fact,  that  whilst —         1870.       1871.        1872. 
Final  judgments  were  given  by  the 

Court  in  causes 
Verdicts  of  jury  were  only    . 
Of  the  jury  verdicts  for  pursuers  there 

were  •  .  •  . 

For  defenders 
ilixed  verdicts 


505 

490 

491 

19 

• 

13 

14 

13 

9 

6 

5 

4 

1 

1 

•  •  • 

1 

151 

136 

90 

73 

12 

7 

27 

40 
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Pursuers  thus  appear  to  be  more  successful  with  juries  in  the 
Inner  than  in  the  Outer  section  of  the  Court.  Before  drawing 
a  conclusion,  however,  between  cases  decided  by  judge  and  by 
jury,  it  behoves  to  distinguish  decisions  turning  on  pure  matter  of 
fact.  The  tables  do  not  give  any  state  of  cases  tried  by  a  judge 
Sitting  as  a  jury,  which  appears  a  very  great  omission,  and  would 
be  of  far  more  practical  utility  than  many  of  the  extremely 
minute  and  often  very  trivial  details  which  load  and  encumber 
these  lengthy  tables. 

One  very  important  section  of  the  table  (p.  69)  states  the  result 
of  decisions  given  on  appeal  from  the  Lords  Ordinary. 

1870.         1871.         1872. 

Judgments  given       .  .  .131 

Adhered  to    .  .  ,  .66 

Eepeated,  but  grounds  of  decision  altered       7 
Reversed       ....  35 

Partially  adhered  to  and  partially  re- 
versed       .  .  .  .  23  22  16 

The  small  portion  of  judgments  thus  affirmed  siinpliciter  con- 
trasted with  those  reversed  in  toto  or  partially,  or  placed  on  another 
basis,  may  account  for  the  fact  of  pursuers  being  so  often  deprived 
of  their  costs. 

Several  points  in  this  table  require  explanation;  thus,  in  the 
4th  sub-section  there  is  given  (p.  69) — 

1870.         1871.         1872. 

"  Character  of  causes  ended  by  final  judg- 
ments." 

On  processes  initiated  by  reclaiming  note 

(section  3)  .  .  .         168         161         143 

Whilst  under  another  sub-section  (5), 
"  Analysis  of  final  judgments  in  pro- 
ceedings brought  from  Outer  House," 
the  numbera  stand  .  .         181         197         180 

And  lastly,  under  section  9,  "  Eesults  of 
judgments  on  decisions  from  Outer 
House,"  the  numbers  unaccountably 
fall  in  the  scale  to  .  .         131         151         136 

Seeing  that  all  these  results  denote  final  judgments  given  within 
the  year  on  causes  from  the  Outer  House,  these  discrepancies  re- 
quire explanation. 

The  next  table  (p.  70)  of  the  series  is  introduced  under  the  queer 
name  of  "  General  Balance  ;  "  but  seeing  that  the  account  has  only 
one  side,  it  is  an  arithmetical  problem  to  strike  a  balance  either 
general  or  special  The  first  section  is  one  of  vital  statistics.  The 
oldest  child  of  the  Court  is  the  same  which  enjoyed  that  distinc- 
tion in  the  previous  table  (1871),  the  year  of  its  nativity  being 
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1830,  so  that  it  has  reached  its  forty-third  year  of  legal  existence,  now 
beyond  the  prescriptive  period,  and  not  far  from  its  jubilee.  We 
observe  this,  the  "  oldest  inhabitant,"  was  left  in  vitality  at  the  close 
of  the  year,  and  is  therefore  likely  to  maintain  its  distinction  for 
some  years  to  come  as  the  "  ganging  plea,"  so  much  the  coveted 
boast  and  heirloom  of  bygone  ages,  when  the  Fifteen  were  in  their, 
majesty.  The  next  imit  in  the  scale  of  longevity  does  not  enter 
legal  life  until  1 841.  Of  course,  as  the  table  draws  nearer  to  the 
year  of  grace,  the  number  of  lingerers  increase ;  yet  it  is  no  small 
meed  of  approbation,  that  of  757  causes  which  entered  the  portals 
of  Justice  in  1870,  only  69  remain  on  the  rolls.  The  number 
remaining  in  the  Outer  House  at  the  close  of  the  year  1872,  and 
which  germinated  during  the  currency  of  that  year,  are  set  down 
at  377.  The  total  number  on  the  rolls  of  causes,  old  and  new, 
are  here  stated  at  529,  whilst  in  the  first  table  that  number  is  set 
down  at  546.  We  can  discover  by  calculation  that  of  the  529  cases 
left  at  the  close  of  1871,  as  many  as  123  received  their  quietus  last 
year;  but  with  the  addition  of  the  causes  of  1872,  the  number  of 
remanents  was  increased  to  546.  One  favourable  feature  appears, 
that  of  377  cases  begun  and  left  in  1871,  only  68  remain  on  the 
rolls  at  the  close  of  1872. 

The  second  section  of  this  table  (p.  70)  deserves  a  place  in  the 
Curiosities  of  Statistics.  It  purports  to  be  of  "  Causes  trans- 
ferred from  one  Court  to  another,"  with  "  the  number  initiated  in 
each  year,  beginning  with  the  oldest"  It  might  reasonably  be 
objected  that  the  transference  of  cases  from  one  Lord  Ordinary  to 
another  cannot  be  set  down  as  from  one  Court  to  another,  both 
being  Judges  in  the  same  Court.  But  can  it  be  believed,  this  table 
presents  one  vast  skeleton  of  columns  without  one  figure  to  relieve 
the  vacuity  ?  What  renders  the  matter  still  more  perplexing  is, 
that  in  the  previous  report  18  of  these  .transition  causes  were  set 
down  as  occurring  in  1870.  No  doubt  it  may  be  supposed  that 
these  18  had  taken  their  departure  from  the  forensic  stage  before 
the  close  of  1872 ;  nevertheless,  can  any  practical  benefit  be  derived 
by  the  information  that  any  number  of  cases  passed  from  one  box 
into  another,  or  that  it  was  necessary,  to  give  a  table  of  results 
founded  on  that  momentous  change  when  there  was  no  one  fact 
to  record? 

Another  table  purports  to  give  the  *'  number  of  weeks  elapsing 
between  closing  records  and  pronouncing  judgment."  With  sub- 
mission, the  information  here  is  of  no  practical  use  whatever.  The 
reasons  of  delay  are  various,  and  cannot  be  laid  to  the  debit  of  the 
Court  or  of  the  profession.  Thus  it  is  reported  that  the  longest 
periods  between  these  judicial  points  are'562  weeks,  or  ten  years ; 
whilst  another  has  400  weeks,  or  eight  years,  and  no  fewer  than 
nine  cases  with  a  chasm  of  200  weeks  between  these  periods. 
Surely  some  explanation  would  require  to  be  given  for  this  spas- 
modic or  convulsive  actioiL 
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A  table  (p.  76)  states  that  during  the  year  1872  seven  cases  have 
been  placed  on  the  Poor  EolL  The  number  in  the  previous  year 
was  11.  It  is  somewhat  observable,  that  in  both  years,  with  the 
exception  of  one,  aU  these  mendicant  cases  were  sent  to  the  Second 
Division.  We  submit  that  this  table  would  have  been  more  com- 
plete and  satisfactory  had  it  recorded  the  number  of  applications 
refused  admission  on  the  report  of  Tion  probabilis. 

There  appears  some  strange  tendency  in  the  fabrication  of 
these  tables  to  put  forth  empty  niches  destitute  of  images.  Thus 
a  table  is  given  of  the  results  of  the  decisions  of  Lord  Ordinaries 
brought  by  appeal  before  the  Inner  House.  What  earthly  use  can 
be  derived  by  having  columns  headed  with  the  revered  names  of 
the  lamented  Lords  Kinloch,  Barcaple,  and  Manor,  without  one 
single  figure  to  excuse  their  being  thus  retained  amongst  theUVing? 
Lord  Neaves,  too,  is  also  favoured  with  a " clean  bill"  but  who  only 
for  a- brief  season  did  the  duty  of  a  Lord  ear^ra-Ordinary,  in  1871, 
but  certainly  not "  within  the  year  1872."  These  same  empty  columns 
had  place  in  the  Eeport  of  1871,  and  seem  now  to  claim  a  possessory 
right  to  retain  their  position  in  all  time  to  come. 

The  equalizing  system  of  the  Eolls  is  well  exemplified  by  the 
near  equality  of  cases  brought  by  reclaiming  notes  to  the  Inner 
House  from  the  Live  Ordinaries.  Thus  from  Lord  Jerviswoode  there 
were  29 ;  Lord  Mure,  25 ;  Lord  Gilford,  29 ;  and  Lord  Mackenzie, 
27 — being,  in  all,  136 ;  whereof  Lord  Jerviswoode  had  10  judgments 
afiirmed,  11  reversed,  4  partially  altered,  and  4  repeated  on  different 
grounds ;  Lord  Mure  had  17  affirmed,  5  reversed,  2  partially  altered, 
and  1  repeated  on  different  grounds.  Lord  Gifford  had  19  affirmed, 
8  reversed,  1  partially  altered,  and  1  repeated  on  difierent  grounds. 
Lord  Mackenzie  had  14  affirmed,  6  reversed,  and  7  partially  altered, 
and  none  placed  on  different  grounds  (p.  75). 

In  proof  of  the  morbid  craving  for  empty  sepulchres,  we  give,  as 
a  curiosity,  the  facsimile  of  a  table,  which  appeared  identically  in 
former  reports,  if  for  nothing  else  than  for  its  geometrical  simplicity 
illustrative  of  a  negative  quantity  in  mathematics : — 

VII.  ELECTION  PETITIONS. 


Name  op  Judge. 


None. 


Number  of  Trials. 


We  now  proceed  to  consider  the  statistics  of  the  Local  Courts 
The  tabulist  has,  on  this  occasion,  given  these  separately,  and  with- 
drawn the  portion  which  last  year  strayed  into  the  green  pastures  of 
the  Supreme  Court.  The  statistics  of  the  Sheriff  Courts  by  far  exceed 
in  length  those  of  the  Court  of  Session.  We  humbly  refer  to  our  re- 
marks in  our  last  volume  (p.  637)  as  to  the  most  unnecessary  minute- 
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ness  of  these  tables.  Their  preparation  by  the  officers  of  the  Local 
Couits  must  be  most  grievous;  and  any  person  who  has  the  fortitude 
and  patience  to  read  them  throughout  (if  there  exist  such  a  prodigy 
of  unpToductive  labour),  must  come  to  the  conclusion  that  there  is  a 
vast  amount  of  wasted  labour  and  cost.  Certain  salient  points  stand 
out  as  of  easy  ascertainment ;  but  what  benefit  can  ever  be  obtained 
by  stating  how  many  cases  are  brought  into  Court  by  summons,  and 
how  many  by  petitions,  or  by  which  portal  litigants  enter  the  tri- 
bunal of  Justice,  or  the  number  of  '^pleadings  and  other  dociimerUs  i  " 
a  heading  which  leads  to  the  curious  identification  of  a  pleading,  oral 
or  written,  with  a  document,  or  the  number  of  weeks  between  closing 
a  record  and  pronouncing  judgment,  extending  from  one  week  to  449 
weeks,  or  the  total  amount  of  taxed  costs,  and  their  maximum  and 
minimum.  We  venture  to  doubt  whether  any  reliance  can  be 
placed  on  such  composite  returns;  and  even  if  they  were  arithmeti- 
cally correct,  we  cannot  perceive  the  least  benefit  to  be  derived  from 
their  manipulation.  In  point  of  fact,  one  general  table  for  each 
section  of  the  Local  Court  would  (and  actually  does)  satisfy  every 
reasonable  desire  to  ascertain  the  working  of  the  judicial  machine 
in  the  provinces. 

The  first,  and  really  the  only  necessary  and  useful  table,  is  com- 
parative of  the  business  in  the  Sheriffs'  ordinary  Courts  in  the  years 
1870, 1871  and  1872  (p.  77). 

We  learn  that,  at  the  commencement  of  each. year,  there  were — 

1870.  1871.  1872. 


Causes  in  dependence 
Initiated  within  the  year 

1904 
7259 

1771 
6836 

1775 
6835 

Total,     . 

9163 

8607 

8610 

Decided  within  the  year 
Taken  out  of  Court 
Left  in  dependence 

5977 
1417 
1769 

5376 
1456 
1775 

5362 
1448 
1800 

Total,     . 
Of  judgments  there  were  given — 
Forpuisueis 
For  defenders 
ilixed  judgments 

9163 

5045 
717 
215 

8607 

4510 
668 
198 

8610 

4485 
686 
191 

Total,     .        6977 

On  appeal  to  the  SherifiPs  Principal — 

Affirmed             .                       .877 

Bereised             .                       .260 

"  Neither  reversed  nor  aflirmed  "           213 

5376 

853 
250 
175 

6362 

869 
306 
175 

In  a 


Total,     .        1350  1278  1350 

subsequent  table  (p.  85)  it  appears  that  Jedburgh  stands 

m 
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foremost  in  reversals,  having  17  of  that  class  opposed  to  20  of  affir- 
mations. .  Cupar  stands  most  favourably,  having  only  1  reversal  for 
30  affirmations. 

From  these  figures,  and  their  near  approximation  in  every  suc- 
cessive year,  no  more  satisfactory  evidence  could  be  given  of  the 
uniform  and  satisfactory  working  of  Sheriff  Courts.  A  very  impor- 
tant table  might  be  framed  to  show  in  how  many  cases  the  Court 
of  Session  reverses  the  judgment  of  the  Sheriff,  and  reverts  to  that 
of  his  substitute. 

A  table  is  appended  of  applications  for  Cessio  Bonorum,  but  the 
result,  whether  Cessio  was  granted  or  refused  in  hoc  statu,  or  extract 
suspended  for  a  time,  is  not  given.  The  numbers  appear  to  be 
gradually  declining,  indicating  either  a  healthy  state  of  trade  or  a 
higher  degree  of  mercantile  morality  and  clemency  on  the  part  of 
creditors. 

1870.  1871.  1872. 

Numbers,  .  .         197  185  147 

A  table  (p.  80)  divides  the  5362  final  judgments  of  Sheriffs  amongst 
the  34^County  Courts,  allotting  the  highest  number  to  Glasgow  (824), 
the  next  to  Aberdeen  (461),  Edinburgh  finds  the  third  place  (377) 
on  the  lowest  scale,  7  is  given  severally  to  Fort-William,  Cromarty, 
and  Campbelltown,  and  4  to  Kinross,  which  has  the  happy  mini- 
mum. It  is  impossible  to  look  at  this  table  without  perceiving  that 
there  is  some  difference  in  the  returns  as  to  whether  decrees  in  ab- 
sence are  included  in  final  judgments,  or  form  a  separate  item  of 
business.  The  oldest  cause  on  the  roll  of  Sheriff  causes  had  its 
birth  in  1862,  and  Perth  has  the  credit  of  this  aged  plea,  as  it  was 
in  the  previous  year,  when  a  still  older  cause  had  the  same  patri- 
archal position,  but  which  fortunately  had  its  demise  in  the  subse- 
quent year. 

No  person  conversant  with  judicial  practice  can  study  the  table 
on  p.  82  without  at  once  perceiving  that  there  has  been  (and  no 
wonder)  a  vast  divergence  of  opinion  amongst  the  officials  of 
what  was  wanted,  and  consequently  a  complete  fallacy  in  the 
returns.  Thus  Aberdeen,  with  663  interlocutors,  has  as  many  as  772 
of  *' pleadings  and  documents."  Dundee,  with  689  interlocutors,  had 
"  pleadings  and  documents,"  663 ;  whilst  Kinross,  with  only  5  inter- 
locutors, had  of  documentary  pleadings  no  less  than  10 ;  but 
Peebles,  with  28  interlocutors,  was  content  with  only  one  pleading 
or  document.  So,  too,  it  is  quite  clear  that  the  clerks  have  not 
been  able  to  understand  the  query, "  the  longest  time  between  closing 
the  record  and  final  judgment?"  The  querist  has  obviously  been 
under  the  impression  that  the  one  in  practice  immediately  foUows 
the  other.  In  some  cases  judgment  is  given  on  preliminary  pleas 
without  any  closed  record.  In  other  cases  there  are  more  or  less 
procedure  between  these  acts.  Therefore  some  Courts  delight 
in  the  minimum  of  one  week  of  interval,  whilst  many  others  are  set 
down  with  the  unsatisfactory  number  of  weeks  exceeding  100,  and 
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are  as  high  as  449,  approaching  to  eight  years !  Lanarkshire,  with 
its  four  Courts,  either  prudently  declines  to  supply  information  for 
this  most  fallacious  table,  or,  what  is  more  likely,  has  found  it  im- 
possible to  obtain  it  without  an  amount  of  trouble  and  cost,  which 
would  paralyze  for  a  time  the  administration  of  justice  in  these 
important  centres. 

A  table  (p.  84)  purports  to  give  the  amount  of  taxed  costs 
awarded  during  the  year  1872,  discriminating  the  three  scales  of 
taxation.  The  largest  award  is  in  the  G-lasgow  Court,  amounting 
to  £841.  The  lowest  sum  of  taxed  costs  is  2s.  lOd.,  in  the  Court 
of  Jedburgh,  but  there  are  also  such  small  taxed  accounts  as  5s.  and 
4s.  We  wonder  what  was  the  Auditor's  fee  in  passing  such  accounts, 
and  still  more  what  possible  benefit  is  to  be  obtained  by  such  facts, 
if  facts  they  be.  Such  details  really  deserve  the  epithet  of  '*  Statistics 
run  mad  !" 

A  table  (pp.  86,  87)  gives  the  number  of  weeks,  first,  between 
transmission  and  reception  of  appeals  to  the  principal  Sheriff,  and 
next,  between  "  reception  of  appeals  and  judgments."  In  the  order 
of  time,  the  first  should  unquestionably  have  been  the  last.  The 
first  column  places  the  Clerk,  and  the  second  the  Sheriff,  on  their 
trial  The  Clerks  are  entitled  to  receive  commendation.  The 
longest  period  between  reception  and  transmission  was  16  days, 
whUst,  in  the  majority  of  ofl&ces,  one  or  two  days  are  set  down 
for  the  performance  of  this  mere  act  of  red-tape.  The  Sheriffs, 
however,  do  not  render  so  good  a  response.  The  largest  is  forty- 
five  weeks,  and  set  down  against  Glasgow.  The  Sheriff  is  there 
resident,  and,  if  Fame  speak  truth,  none  of  the  staff  is  famed  for 
greater  despatch,,  accompanied  with  sounder  judgments,  and  yet 
having  time  to  spare  for  every  public  effort  for  good.^  The  table 
process  to  show  the  taxed  costs  of  appeal,  but  without  any 
distinction  between  oral  and  written  pleadings,  or  whether  counsel 
has  been  specially  allowed.  The  highest  sum  taxed  for  an  oral 
appeal  is  £4, 18s.  3d.,  under  Edinburgh,  and  the  next  lower  is  £3, 
18s.,  for  Leith,  whilst  the  lowest  is  4s.  6d.,  in  the  Banff  Court.  The 
taxed  costs  of  an  appeal  conducted  on  a  ''written  argument"  is  £11, 
16s.  2d.,  at  Stonehaven,  which  also,  singularly  enough,  is  stated  as 
being  the  lowest  in  that  Court.  But  Aberdeen  reports  4s.  as  the 
lowest  taxed  cost  of  a  vrrUten  argument,  and  Peterhead  gives  3s.  6d. 
for  the  same  effort,  which  figure  is  also  adopted  by  Edinburgh  and 
Elgin!  The  written  argument  must  in  these  happy  cases  have 
been  exceedingly  brief,  and  the  reverse  of  the  principle  of  multum 
seribere^  mtUtum  solvere.  It  is  no  matter  of  surprise  that  this  table  is 
blank  with  reference  to  many  Courts^  and  some  of  no  small  im- 
portance. 

Applications  for  Cessio  is  again  resumed  with  their  allotment  to 
the  various  courts  (p.  88).  The  highest  number  was  at  Glasgow, 
being  30,  Edinburgh  had  22,  and  Dundee  14.  Seventeen  courts 
were  destitute  of  this  "  lamentable  remedy." 

^  This  aeotence  ms  penned  before  the  lamented  death  of  the  distinguished  Judge. 
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1845 

1860 

1596 

882 

818 

780 

£39,737  £40,935  £34,939 

213 

228 

196 

140 

157 

147 

48 

45 

•31 

8 

7 

3 

17 

19 

14 

7 

6 

3 

2 

•  •  • 

•  •  • 

•  •  • 

1 

•  •  • 

4 

5 

2 

1 

•  •  • 

1 

Several  tables  follow,  giving  details  of  that  anomalous  and  hybrid 
class  known  as  "debts  recovery"  cases.  We  are  not  astonished 
that  the  number  has  considerably  decreased  within  the  three  years 

1870.         1871.         1872. 

Number      ....        3880      3649       3451 
Of  which  there  were  decided  within  the 
year — in  absence 
infoTo 
Sums  claimed 
Appeals  to  Sheriff  . 
Affirmed 
Altered   , 
Withdrawn 
In  dependence     . 
Appeals  to  Court  of  Session 
Afi&rmed 
Altered    . 
Withdrawn 
In  dependence     . 
There  follows  minute  tables,  no  less  than  five  in  number,  appli- 
cable to  this  branch  of  the  Sheriff  Court,  which  must  have  cost 
enormous  trouble  to  the  Clerks  to  prepare,  and  which  we  fear  will 
not  invite  the  curiosity  of  many  (if  any)  to  analyze.     Several  of 
the  columns  present  entire  blanks,  with  a  great  waste  of  stationery 
and  printing.     The  one  table,  first  in  order,  contains  all,  and  more 
than  sufficient,  for  every  practical  purpose. 

The  Sheriff  Small  Debt  Court  is  summarized  in  one  table  (p.  101); 
retrospective,  as  usual,  for  the  three  years 

1870.  1871.  1872. 

The  number  of  cases  was  60,976    '  48,705      43,196 

Debts  claimed     .  .  £197,567  £161,904  £142,548 

The  minute  divisions  are  only  useful  as  showing  the  labour  so 
kindly  undertaken  by  officials.  It  is  difficult  to  discover  what 
practical  use  can  be  made  of  the  knowledge  of  how  many  decrees 
were  given  in  absence,  in  faro,  for  the  pursuer,  for  the  defender, 
or  otherwise  (?),  and  how  much  money  was  decerned  for.  It  is 
somewhat  startling,  however,  to  learn  that  a  decree  can  be  given 
"  othervme  than  for  pursuer  or  defender  in  absence'*  There  follows 
three  tables  dividing  the  small  debt  work  in  1872  amongst  the 
different  courts,  with  further  extremely  minute  details.  As  might 
be  expected,  Glasgow  has  the  highest  share  of  this  work,  having 
of  cases  13,826,  and  of  value  £48,487.  Edinburgh  ranks  next,  hav- 
ing 2998  cases,  value  £12,634.  Paisley  bad  2217  cases,  value 
£4751.  Dundee  1336  cases,  value  £4988.  Other  infinitesimal 
details  follow,  including  the  Small  Debt  Circuits.  As  with 
the  Debts  Eecovery  Act,  several  of  the  columns  present  entire 
vacancy.    The  Statist ''  makes  a  desert  and  calls  it  statistics." 
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A  large  section  of  the  blue-book  is  devoted  to  the  Justice  of 
Peace  Small  Debt  Courts  (p.  109).  1871.  1872. 

Number  of  cases      .  .  .  15,271  12,873 

Debts  claimed  .  .  .  £22,719       £19,178 

But  the  comparison  between  these  two  years  is  obviously  dis- 
turbed by  the  note  annexed  stating  that  six  Courts,  including 
**  Edinburgh,"  City  and  County, "  had  made  returns  for  1872,  hit  jwt 
for  theprevimcs  year"  The  highest  number  of  cases  is  attached  to 
Glasgow,  with  3985,  and  of  value  of  £5437.  Edinburgh,  Coimty 
and  City,  ranks  next,  with  3636  cases,  and  value  £5809. 

It  is  apparent  that  both  in  the  Small  Debt  Courts  of  the  Sheriff 
and  Justice  of  Peace  there  is  a  great  decrease  of  cases.  The 
reason  is  obvious.  Debts  and  claims  below  £8, 6s.  8d.  are  now  in  a 
great  measure  irrecoverable.  Imprisonment  on  such  is  abolished. 
Arrestment  of  wages  below  £1  in  the  week  has  suffered  the  same 
annihilation.  The  majority  of  debtors  have  little  or  no  moveables, 
and  that  little  is  protected  by  the  landlord's  hypothec.  A  Small 
Debt  decree  is  therefore  now  but  a  piece  of  waste  paper,  a  sham,  a 
delusion,  and  a  mockery!  A  dealer  can  now  supply  the  neces- 
saries of  life  only  for  cash,  and  this  is  not  always  at  command.  It  is 
sometimes  very  annoying  to  the  honest  trader  to  see  his  dishonest 
customer  living  in  luxurious  indulgence,  and  setting  at  defiance  the 
claims  of  the  person  who  may  in  the  time  of  need  have  supplied  him 
with  the  necessaries  of  life,  either  by  supplies  of  cash  or  of  food. 
The  Procrustean,  scale  of  the  Wages  Protection  Act  seems  open 
to  much  animadversion.  The  same  indemnity  is  given  to  the  un- 
married man  without  any  incumbrance  whatever,  even  to  farm  and 
domestic  servants,  who  receive  their  support  from  their  employers, 
as  is  given  to  the  married  artizan  with  a  family  of  indefinite 
extent.  We  are  prepared  at  no  distant  time  to  listen  to  no  small 
outcry  by  traders  as  to  the  injustice  of  the  law  which  operates  so 
greatly  as  a  restraint  on  trade,  and  tends  to  foster  dishonesty.  The 
tendency  of  modem  feeling  and  its  impress  on  legislation  is  on  the 
side  of  offenders  and  against  the  offended ;  in  support  of  debtors 
and  adverse  to  creditors.  Whether  such  sympathy  has  not  over- 
leaped the  due  bounds  of  propriety  it  may  not  yet  be  too  late  for 
society  well  to  consider,  and  restrain,  if  now  possible.  Justice 
should  be  equal,  and  not  all  on  one  side. 

There  is  a  most  important  section  of  the  jurisdiction  of  ^justices 
^hich,  singularly  enough,  has  been  in  aU  these  statistics  left  out. 
They  have  an  exclusive  jurisdiction  in  most  of  cases  brought  under 
the  Game  and  Fishery  laws,  Excise  and  Licensing  statutes,  and  a 
criminal  jurisdiction  at  common  law,  and  by  numerous  special 
statutes.  At  the  present  time,  when  the  public  attention  has  been 
directed  to  several  of  these  classes  of  jurisdiction,  statistics  thereon, 
of  very  easy  ascertainment,  would  be  of  far  greater  value  than  the 
tiresome  details  of  these  Small  Debt  jurisdictions  in  many  counties 
now  entirely  or  nearly  superseded  by  that  of  the  SherifiE 
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This  statistical  volume  closes  with  some  simple  and  important 
tables  on  "  Judicial  Eecords." 

The  first  (p.  118)  is  devoted  to  "  Bavhruptcy,"  retrospectively  to 
1869,  but,  unlike  the  previous  tables,  does  not  include  the  year 
1872.     No  explanation  is  given  of  this  omission. 
"Number  of  bankruptcies  {meaning  se-     1869.     1870.      1871. 
guestralions)    in     dependence,      and-    —        —        — 
awarded  during  the  year,"  .  .     2665     2849     2898 

Whereof  during  the  years  there  were  placed 
under  sequestration  the  estates  of  traders 

Manufacturers 

Farmers 

Lawyers 

Medical  practitioners  . 

Clergymen 

Persons  not  acquiring  income  by  any 
occupation  (?)  . 

Not  included  in  the  foregoing  (?)  ....  38         21    | 

. Total  awarded  in  the  year  ...        600      546 

Note. — The  sequestration  of  the  estates  of  deceased  persons  ought 
to  have  been  distinguished. 

1869,  1870.  1871. 


35a 

140 

45 

7 

2 

2 

14 
38 


374 

100 

22 

10 

1 

1 

17 
21 


Sums  recovered  by  trustees  .  £434,920 

Expenses —  

Allowance  to  bankrupts        .         1,602 
Trustees'  commission  .      13,425 

Law  expenses  .  .      16,810 

Miscellaneous  ordinary  expense     9,757 
Miscellaneous  extra  expense  (?)   38,656 


£375,345    £313,936 


758 
17,081 
26,598 
10,159 
23,995 


1,217 
15,096 
22,957 

9,529 
25,488 


Dividends  paid — 
Preferable  creditors 
Ordinary  creditors 


£80,253      £78,593      £74,288 


.  £131,498    £114,626 
.    223,214      180,603 


£76,785 
162,807 


£354,713    £295,229    £239,592 

1869.      1870.      1871. 


Wound  up  by  final  division  and  discharge    166 

By  composition  .  .  .     164 

By  deed  of  airangement  .  .       19 

Otherwise  (?)    .  ,  ,  .21 

There  were  estates  wound  up  within  one  year  12 

Upwards  of  five  years       .  .  .26 


263 
140 
18 
19 
12 
40 

1870. 


246 
141 
22 
25 
10 
31 

1872. 


Surplus  funds  paid  to  bankrupts  or  their  represen-      —       — 
tatives,  less  over-payments  made  by  trustees    .  £1521  £55 
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A  subsequent  table  (p.  120)  resumes,  the  process  of  sequestra- 
tion (still  strangely  misnamed  "  Bankruptcy''),  but  it  is  limited  to 
the  year  1871,  and  distributes  the  sequestrations  amongst  the 
Sheriffdoms.  The  highest  number  in  that  year  was  154,  in  Lanark- 
shire. The  next  was  100,  in  Edinburgh.  Kinross  and  Kincardine 
are  the  only  counties  which  can  boast  of  no  bankrupts  brought  to 
book.  An  additional  table  (p.  121)  deals  more  minutely  with 
sequestrations  issued  within  the  year  1871. 

Note. — ^The  three  years  for  which  the  process  of  sequestration  is 
given  terminate  at  Slst  October,  whilst  all  the  other  tables  com- 
prehend the  whole  years.  The  year  1872  is  omitted  in  these 
tables,  though  given  in  all  the  others.  These  are  brief  and 
exhaustive ;  and  contrast  favourably  with  the  microscopic  details 
given  in  the  other  departments.  Probably  the  accurate  Accountant 
in  Bankruptcy  may  have  had  a  share  in  the  preparation  of  this  part 
of  the  statistics. 

The  important  department  of  judicial  factors  are  shortly  given, 
thus  (p.  118):— 

1869.        1870.         1871. 

Factors  loco  tutoris 
Factors  loco  abserUis 
Curators  bonis 

947        944        938 

Note. — The  close  approximation  of  these  figures  in  their  three- 
fold di\'ision  is  remarkable. 

The  total  revenue  of  estates      1869.  1871.  1872. 

under  factorial  management      —  —  — 

is  stated  at             .            .  £217,687  £195,610  £192,486 

Total  expenditure,     .            .       99,395  86,130  89,771 

Balance  in  favour  of  revenue  £118,292  £109,480  £102,714 
Under  the  expenditure  there 

is  set  down  for — 

Factors' commission  .            .      13,000  13,015  11,558 

Accountants' charges             .        1,368  1,358  1,275 

Law  agents'  charges .            .        8,947  5,613  7,822 

More  minute  tables  are  added,  dealing  with  factories  granted 
within  the  year  1871  (p.  121). 

There  is  a  general  table  dealing  with  judicial  records  kept  at 
Edinburgh,  for  four  years,  which  are  of  much  importance  (p.  119). 

1869.  1870.  1871.  1872. 

Total  deeds  registered  2,283  2,236  2,365  2,603 

Total  fees       .            .  £4,326  £4,114  £2,759  £3,098 

Total  protests            .  538  525  468  413 

Total  sums     .            .  £38,612  £32,041  £32,221  £39,480 


491 

471 

452 

52 

54 

52 

404 

419 

434 
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• 

1869. 

1870.        1871.         1872, 

Protests  in  district  regis- 

ters were 

•  •  • 

2,509    2,076     1,756 

Total  sums 

•  •  ■ 

£68,340  60,782  50,644 

Foreign  judgments  registered— 

■ 

From  England 

15 

8         15         17 

From  Ireland 

6 

10           8 

The  highest  number  of  protests  recorded  in  districts  in  1872  is 
in  Glasgow,  with  303  for  the  total  sum  of  £13,955.  Aberdeen 
ranks  second,  with  133  recorded  protests,  with  the  total  sum  of 
£6263.  Edinburgh  had  only  106  protests,  for  £2336.  Peebles 
had  only  one,  and  Kinross  two  protests  recorded. 

A  table  is  given  (p.  123)  distinguishing  the  counties  from 
which  sasines  were  registered  during  the  year  1872,  with  the  total 
fees  received.  Edinburgh  ranks  highest,  with  4378  sasines,  and 
£6901  of  fees  paid.  The  Barony  and  Eegality  of  Glasgow  is  next, 
with  3817  deeds  and  £6777  of  fees.  The  lowest  is  Sutherland, 
with  19  sasines  and  £37  of  fees. 

We  have  thus  attempted  to  select  the  important  points  brought 
out  by  these  reports  on  judicial  statistics.  We  must  by  no  means 
be  supposed  to  undervalue  such  information ;  but  to  render  them 
of  any  real  and  practical  use  they  must  be  clear  and  exhaustive, 
and  confined  to  such  matters  as  are  really  of  importance  to  be 
ascertained  and  made  public.  If  inquiries  go  beyond  tliis 
boundary  they  are  sure  to  become  iUusory  and  misleading.  W^ 
trust  that  in  future  years  the  vast  bulk  of  chaff  may  be  separated 
from  the  little  of  good  grain,  and  the  public,  at  much  less  trouble 
and  cost,  be  presented  with  such  tabulated  facts  as  they  may  have 
pleasure  to  peruse,  be  able  to  comprehend,  and,  above  all,  to  form 
thereon  a  sound  opinion  of  the  working  of  the  great  judicial 
machine  on  which  so  greatly  depends  the  well-being  of  the  country. 

H.  B. 


STATUTES  01  1873  AFFECTING  SCOTLAND— Contimicd. 

Meechant  Shipping  Act  1873. 

This  Act  (36  &  37  Vict.  cap.  85)  contains  only  a  portion  of  the 
amendments  intended  to  be  comprised  in  the  general  Merchant 
Shipping  Act,  which  has  for  some  time  been  promised.  The  third 
section  requires  the  name  of  every  British  ship,  her  port,  her  official 
number,  and  the  number  denoting  her  registered  tonnage,  and  also 
a  scale  of  feet  denoting  her  draught  of  water  to  be  marked  perma- 
nently and  conspicuously  in  letters  of  a  defined  size  and  colour 
upon  every  such  ship.  The  following  sections  (4-6)  contain  pro- 
visions aa  to  the  particulars  to  be  entered  in  the  record  of  the 
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draught  of  water,  the  entry  of  names  of  foreign  ships  in  British 
register,  and  the  re-registration  of  abandoned  ships. 

Section  7  alters  the  149th  section  of  the  Act  of  1854  with  respect 
to  agreements  with  sailors,  to  the  effect  ef  permitting  such  agree- 
ments to  state  the  maximum  period  of  the  voyage  or  engagement, 
and  the  places  or  parts  of  the  world  to  which  the  voyage  or 
engagement  is  not  to  extend,  instead  of  stating  as  previously 
required  the  nature  and  duration  of  the  intended  voyage  or  engage- 
ment Section  8  introduces  the  principle  of  co-operation  into 
nautical  contracts,  providing  that  the  182d  section  of  the  Act  of 
1854  shall  not  invalidate,  contracts  whereby  persons  employed  in 
vessels  engaged  in  fishing  off  the  coasts  of  the  United  Kingdom 
are  to  be  remunerated  wholly  by  a  share  in  the  profits  of  the 
fishing  adventura  But  such  agreements  must  be  in  writing,  or 
partly  printed  and  partly  written,  and  must  be  signed  before  and 
explained  by  the  superintendent  of  a  mercantile  marine  office.  By 
section  9  the  Court  of  competent  jurisdiction  may  award  compensa- 
tion to  be  paid  by  th^  owner  or  master  to  seamen  unnecessarily 
detained  on  a  charge  of  desertion,  or  any  kindred  offence,  where, 
upon  a  survey  under  sec.  7  of  the  Act  of  1871,  the  ship  is  proved 
not  to  be  in  a  fit  condition  to  proceed  to  sea.  Sec.  10  gives  addi- 
tional powe'rs  for  the  establishment  of  mercantile  marine  offices ; 
and  sec  11  enables  the  Queen,  by  Order  in  Council,  to  apply  any  of 
the  provisions  of  the  Merchant  Shipping  Acts,  relating  to  the  dis- 
charge and  engagement  of  seamen  to  the  ships  of  any  foreign 
state,  whenever  the  government  of  such  state  has  made  it  known 
that  it  desires  it 

The  next  portion  of  the  Act,  beginning  with  sec.  12,  relates  to 
''safety  and  the  prevention  of  accidents."  Where  a  complaint  is 
made  to  the  Board  of  Trade,  or  they  have  reason  to  believe  that  a 
British  ship  is  unfit  to  proceed  to  sea  without  serious  danger  to 
human  life,  by  reason  of  the  defective  condition  of  her  hull,  equip- 
ments, or  machinery,  or  by  reason  of  improper  loading  or  over- 
loading, they  may  order  a  survey.  If,  on  such  survey,  the  ship  is 
found  to  be  unfit  to  go  to  sea  without  such  danger,  the  owner  is 
liable  to  pay  the  expenses  of  such  survey ;  if  she  is  not  reported  to 
have  been  unfit  as  aforesaid  the  Board  of  Trade  pays  compensation 
to  any  person  for  loss  or  damage  sustained  by  such  detention  or 
otherwise  in  respect  of  the  survey.  The  Board  of  Trade  may  order 
the  complainant  to  give  security  before  ordering  a  survey  to  pay 
such  loss  or  damage  (sec.  13).  An  order  made  by  the  Board  of 
Trade  upon  such  survey  is  subject  to  review  by  the  Sheriff,  who  may 
order  a  new  survey,  and  thereupon  make  such  order  as  seems  just 
(sec.  14).  Sec.  15  enables  the  Board  of  Trade  to  vary  the  require- 
ments as  to  ships'  boats. 

Sec.  16  declares  that  in  cases  of  collision  it  shall  be  the  duty  of 
the  master  of  each  vessel,  so  far  as  he  can,  without  danger  to  his 
own  vessel,  crew,  and  passengers,  to  stay  by  the  other  vessel  till 
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he  has  ascertained  that  she  has  no  need  of  further  assistance,  and 
to  give  all  assistance  necessary  and  practicable ;  and  also  to  give 
the  master  of  the  other  vessel  the  name  and  port  of  his  own  vessel, 
and  the  places  from  and  to  which  she  is  bound.  If  he  fails  to  do 
so  the  collision  is  to  be  deemed  to  be  due  to  his  fault,  unless  proof 
to  the  contrary  be  given,  and  every  British  master  is  besides  guilty 
of  a  misdemeanour,  and  liable  upon  ai^  inquiry  to  have  his  certificate 
cancelled  or  suspended.  Infringement  of  the  regulations  for  pre- 
venting collision  contained  in  or  made  under  the  Merchant  Ship- 
ping Acts  1854  to  1873,  throws  upon  the  ship  infringing  them  the 
burden  of  proving  that  she  was  not  in  fault,  omless  it  is  shown  that 
the  circumstances  made  departure  from  the  regulation  necessary 
(sec.  17). 

Sections  18  to  21  inclusive  contain  rules  as  to  signals. 

Managing  owners  or  ship's  husbands  of  any  British  ship  are 
required  to  send  notice  to  the  Board  of  Trade  within  a  reasonable 
time  of  her  apprehended  loss,  under  a  penalty  of  £50. 

Sections  23  to  28  relate  to  the  carriage  of  dangerous  goods,  and 
are  in  addition  to  the  provisions  of  the  earlier  Acts  on  this  subject. 
Dangerous  goods  sent  by  any  vessel,  British  or  foreign,  or  carried 
in  it  by  any  person  not  the  master  or  owner,  must  have  their  nature 
marked  outside  the  package,  and  written  notice  of  their  nature,  and 
of  the  name  and  address  of  the  sender  or  carrier,  must  be  given  to 
the  master  or  owner  at  or  before  shipping  them,  under  a  penalty  of 
£100.  But  this  penalty  does  not  apply  to  innocent  agents,  who 
incur  only  a  penalty  of  £10  (sec.  23).  Sending  or  carrying  or 
attempting  to  send  or  carry  by  a  British  or  foreign  ship  dangerous 
goods  under  a  false  description  involves  a  penalty  of  £600  (sec.  24). 
A  master  or  owner  may  refuse  to  take  on  board  any  package  he 
suspects  to  contain  dangerous  goods,  and  may  require  it  to  be 
opened  to  ascertain  the  fact  (sec.  25).  Dangerous  goods  sent 
aboard  not  marked,  or  without  notice  as  aforesaid,  may  be  thrown 
overboard,  without  imposing  any  liability  on  the  master  or  owner 
so  doing  (sec.  26) ;  and  if  sent  under  false  description  may  be 
forfeited  by  any  Court  having  Admiralty  jurisdiction  (sec.  27). 

In  any  legal  proceedings  under  the  Merchant  Shipping  Acts  the 
Board  of  Trade  may  take  proceedings  in  name  of  any  of  their 
ofiBcers  (sec.  31.) 

"  The  Gas  and  Watekworks  Facilities  Act  1870  Amendment 

Act  1873." 

The  Act  which  bears  this  elegant .  short  title  is  of  a  technical 
nature,  and  such  a  reference  to  it  as  may  suffice  to  remind  lawyers 
of  its  having  been  passed  is  sufficient  for  our  present  purposa 
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Clark  v.  Boaed  of  Supervision  of  the  Poor,  Dec.  2, 1873. 

The  Board  of  Supervision,  on  the  8th  of  May  1873,  issued  a  minute 
in  the  following  terms : — "  The  Board  having  considered  the  pro- 
visions of  *  The  Education  (Scotland)  Act,  1872,'  are  of  opinion 
that  it  is  inexpedient  that  Inspectors  of  Poor  should  act  as  '  Mem- 
bers of  School  Boards,'  as  'Managers'  appointed  under  Section  22 
of  that  Act,  or  as  'Of&cers*  appointed  imder  Section  70,  being 
satisfied  that  such  a  union  of  offices  is,  or  may  be  found  to  be,  in- 
compatible with  the  due  and  independent  discharge  of  the  duties 
attached  to  the  office  of  Inspector  of  Poor.  The  Board  accordingly 
directed  the  Secretary  to  call  upon  every  Inspector  who  holds 
any  of  the  three  first-mentioned  offices,  either  to  resign  it  or  the 
office  of  Inspector  of  the  Poor." 

On  the  2d  June  1873,  certain  of  the  ratepayers  of  the  Parish  of 
Portmoak  memoralised  the  Board  of  Supervision  praying  them  to 
allow  Mr.  Clark  the  Inspector  of  Poor  of  that  parish  to  retain  the 
place  as  a  member  of  the  School  Board  to  which  he  had  been 
elected.  The  Board  declined  to  comply  with  this  request;  and 
they  framed  a  new  minute,  on  the  12th  June  1873,  which  proceeds 
upon  the  narrative  "  That  considerable  misapprehension  exists  as 
to  the  object  and  effect  of  the  Board's  minute  of  8th  May  last,  pro- 
hibiting Inspectors  of  Poor  from  acting  as  members  of  School 
Boards,"  etc.  It  proceeds  to  state  the  reasons  which  induced  the 
Board  of  Supervision  to  adopt  that  minute  as  follows: — "Con- 
sidering that  the  duty  of  collecting  the  school  rate  is,  by  the  44th 
section  of  the  Education  Act,  imposed  upon  the  Parochial  Board, 
the  Board  were  of  opinion  that  the  Inspector,  as  the  servant  of  the 
Parochial  Board  and  ratepayers,  should  not  be  a  member  of  the 
hody  which  is  to  fix  the  amount  to  be  assessed,  even  when  the  In- 
spector is  not  also  Collector,  but  more  especially  when,  as  in  most 
cases,  the  Inspector  is  also  Collector,' and  would  derive  emolument 
from  the  school  rate  in  proportion  to  its  amount.  It  further 
appeared  to  the  Board  that,  under  sections  44,  53,  69,  and  70,  it  is 
possible  the  questions  might  arise  between  Parochial  Boards  and 
^School  Boards  as  to  their  respective  rights  and  obligations,  and  that 
it  would  be  anomalous  and  indecorous  for  the  salaried  servant  of 
the  one  Board  to  be  acting  and  voting  as  a  member  of  the  other. 
...  In  issuing  the  minute  of  8th  May  1873,  the  Board  had  no 
object  in  view,  except  to  promote  the  harmonious  working  of  the 
Poor  Law  and  Education  Acts  in  so  far  as  these  Acts  refer  to  each 
other,  and  to  prevent  Inspectors  of  Poor  from  voluntarily  engaging 
in  duties,  the  dischai^e  of  which  appears  not  unlikely  to  prove  in- 
compatible with  the  discharge  of  their  primary  duty  as  Inspectors 
of  Poor.  The  Board,  are  aware  that  in  some  parishes  their  minute 
has  caused  local  and  temporary  inconvenience,  and  they  regret  that 
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The  Board  of  Supervision  however  was  of  a  different  opinion,  and 
considered  that  he  has  rendered  himself  unfit  to  discharge  the  duties 
of  inspector  of  poor,  in  consequence  of  allowing  himself  to  be 
elected  a  member  of  the  School  Board  of  the  same  parish  in  which 
he  is  inspector  of  poor.  His  election  to  the  School  Board  was  "  the 
head  and  front "  of  the  offence.  The  Board  of  Supervision  thought 
that  such  a  union  of  offices  in  the  person  of  their  inspectors  ought 
to  be  prevented,  on  the  ground  that  "  it  was  or  might  be  found  to  be 
incompatible  with  the  due  and  independent  dischaige  of  their 
duties  as  inspectors  of  poor." 

The  minutes  of  the  8th  May  and  12th  June  1873,  above  referred 
to,  are  certainly  quite  in  accordance  with  the  traditions  of  the 
Board  of  Supervision  since  1845,  as  may  be  seen  on  reference  to 
their  minutes  and  annual  reports.^  Ever  since  the  passing  of  the 
Poor  Law  Act  the  Board  of  Supervision  has  been  in  the  habit  of 
making  general  resolutions  (similar  to  those  complained  of  in  this 
case)  for  their  own  guidance  in  judging  of  the  qimlifications  of  any 
particular  individual  for  the  office  of  inspector.^ 

The  Board  consider  that  under  the  Poor  Law  Act  they  are  not 
only  entitled,  but  boimd  to  form  an  opinion  on  such  cases  as  this, 
and  to  act  upon  such  opinion. 

Though  the  law  may  be  on  the  side  of  the  Board  of  Supervision, 
it  may  be  doubted  whether,  in  so  stretching  their  powers,  as  many 
think  they  have  done  in  this  case,  they  acted  expediently.  The 
only  class  of  persons  who  are  not  eligible  as  members  of  School 
Boards  under  the  Education  Act  are  teachers  in  public  schools.  If 
however  the  Board  of  Supervision  allow  their  minute  of  the  8th  of 
May  to  remain  unrecalled,  they  create  a  disqualification  which  will 
injuriously  affect  a  large  class  of  respectable  and  intelligent  persons 
— a  disqualification  never  contemplated  by  the  Education  Act 
Having  asserted  and  maintained  their  powers  of  dismissal  in  a 
Court  of  Law,  to  many  it  would  seem  highly  expedient  that  they 
should  now  gracefully  waive  their  right,  and  not  attempt  to  enforce 
powers  which  will  weigh  heavily  upon  a  body  of  deserving  men. 


^ke  iKonth. 


The  Sheriff'Svistitutes  and  their  Salaries, — ^During  the  course  of 
last  year  we  narrated  the  wearisome  repetition  of  failures  and 
refusals  which,  for  ten  years,  the  Sheriff-Substitutes  had  encountered 
in  prosecuting  their  just  demands  for  increased  remuiieration.  We 
have  now  to  chronicle  a  certain  measure  of  success.    A  last  effort 

^  Vide,  as  examples,  Minutes,  Board  of  Sux)ervision,  April  3,  1848  ;  Jannaiy  26, 
1854.    Annual  Reports,  5th,  p.  6  ;  16th,  p.  8 ;  10th,  pp.  S  and  4 ;  12th,  p.  4. 
*  Fidk,  the  Lord  Jnstic6-Clerk*8  observations  in  this  case.  ^ 
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was  made  shortly  after  we  had  written,  and  although  the  Treasury 
gates  were  under  the  savage  guardianship  of  Mr.  Lowe,  even  he 
fomid  further  delay  to  be  inexcusable,  and — ^to  a  question  put  to  him 
in  Parliament — answered  reluctantly  and  curtly  that  the  Treasury 
were  ready  to  consider  individual  cases.  The  result,  we  under- 
stand, has  been  that  the  following  salaries  have  been  increased : — 

from  £900  to  £1000 


Ayr,     . 
Kilmamock,    . 

700  „ 
600  „ 

800 
800 

Dumfries, 
Paisley,            .  . 
Greenock, 

•                     •        ft 

700  „ 
700  „ 
700  „ 

800 
800 
800 

Hamilton, 

'                     •        » 

550  „ 

600 

Falkirk, 

•        » 

600  „ 

700 

Boxburj^h, 

'                     •        Ji 

600  „ 

650 

Wigton, 
Elgin, 

•  II 

•  II 

550  „ 
550   „ 

650 
600 

Other  cases,  we  believe,  are  still  under  consideration.  In  order  to 
show  all  that  has  been  done  since  the  Law  Commission  reported, 
it  is  necessary  to  mention  that  in  1870  the  two  Sheriff-Substitutes 
at  Aberdeen  had  their  salaries  raised  to  £1000  eacL 

What  has  been  done  still  falls  far  short  of  what  the  Law  Com- 
mission recommended.  Possibly  other  Sheriff-Substitutes  may 
still  benefit,  but  judging  from  what  has  been  done,  it  does  not  look 
as  if  it  were  intended  to  make  the  benefit  felt  generally,  and  the 
amount  of  the  increases  given  is  in  almost  every  case  below  what 
the  Commissioners  recommended.  Great  thanks  are  due  to  the 
Lord  Advocate  for  what  he  has  been  able  to  accomplish,  in  spite  of 
many  obstacles;  but  it  is  obvious  that  the  present  settlement 
cannot  be  intended  to  be  permanent.  Almost  none  of  the  rural 
Sheriff-Substitutes  have  participated,  and  what  has  been  done  for 
the  others  still  leaves  them  considerably  below  what  the  averagely 
successful  men  with  whom  they  come  in  contact  earn  in  other 
walks  of  professional  life.  For  any  great  and  decided  improvement 
the  Sheriff-Substitutes  must,  it  is  evident,  still  wait  until  legisla- 
tion has  improved  their  position,  and  particularly  until  the 
patronage  of  the  office  has  been  transferred  to  the  Crown.  The 
placing  of  the  patronage  of  the  resident  Sheriffs  in  the  hands  of 
the  non-resident  was  always  a  mistiike,  and  now,  however  well  it 
may  generally  be  exercised,  it  has  become  a  scandal,  which  should 
be  speedily  remedied  before  it  produces  some  grievous  blunder. 

"  The  Glassford  Bell  Case!' — The  grave  legal  question  raised  by 
Mr.  Glassford  Bell's  petition  to  the  Court  of  Session  has  since  our 
last  issue  been  put  beyond  the  possibility  of  judicial  determination 
by  Mr.  Bell's  lamented  death.  We  do  not  renew  at  present  the 
discussion  of  that  question,  or  of  its  ulterior  issues ;  neither  have 
we  any  wish  to  review  or  even  to  record  the  "  brutcdities"  of  which 
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Mr.  Secretary  Lowe  and  his  assailants  in  the  recent  newspaper  row 
have  been  alike  guilty.  The  last  sentence  of  Mr.  Lowe's  letter  was 
a  gross  violation  of  decency  by  a  high  public  functionary,  and  cer- 
tainly justified  the  indignation  not  unbecomingly  expressed  in  the 
first  article  which  appeared  on  the  subject  in  the  Glasgow  Herald ; 
but  we  hardly  think  that  our  legal  friends  would  thank  us  for  a 
detailed  exposure  of  the  glaring  fgdlacies,  the  absurd  misrepresenta- 
tions of  frfcts  and  law,  and  the  elaborate  disregard  of  truth  which 
filled  most  of  the  other  angry  articles  which  we  have  been  doomed  to 
read.  Even  the  best  of  these  articles  contained  blunders  or  ignor- 
ances which  the  advice  of  a  lawyer's  clerk  or  the  slightest  research 
on  the  part  of  the  writers  would  have  prevented. 

The  oflBcial  documents,  which  we  print  for  future  reference,  and 
the  controversy  which  they  have  aroused,  suggest  the  following 
brief  remarks : — 

1.  Mr.  Lowe's  letter,  if  it  had  been  the  production  of  any  other 
writer,  would  have  deserved  to  be  called  stupid,  rather  than  simply 
brutal ;  for  while  the  last  sentence  shocks  our  sense  of  propriety 
and  decency,  the  earlier  part  of  it  obviously  misses  the  point  of  the 
letter  to  which  it  is  intended  to  be  a  reply.  It  assumes  that  letter 
to  be  a  request  that  the  Crown  should  appoint  an  interim  Sheriff, 
which  had  never  been  suggested,  the  only  question  being  whether 
the  Crown  should  in  its  discretion  grant  leave  of  absence,  a  question 
in  the  determination  of  which  the  power  of  the  Court  to  name  an 
interim  Sheriff  was  merely  one  element.  As  Mr.  Lowe,  whatever 
his  errors  may  be,  is  not  stupid  or  inconsequential,  it  must  be 
assumed  either  that  he  had  very  imperfectly  considered  the  appli- 
cation made  by  Mr.  Bell,as  well  as  the  Lord  Advocate's  memorandum, 
or  that  the  writer  of  the  letter  misunderstood  Mr.  Lowe's  instructiona 

2.  The  substantial  soundness  of  the  Law  Officers'  opinion,  which 
coincides  with  the  conclusion  to  which  our  remarks  in  last  number 
tended,  has  not  been  impugned  by  any  lawyer,  although  some 
newspaper  writers  have  hinted  doubts.  It  must  therefore  be  taken 
for  granted  that  the  Court  of  Session  had  not  power  constitutionally 
to  appoint  an  interim  Sheriff,  or  at  least  that  that  power  is  so  ques- 
tionable that  the  Court,  having  regard  to  the  public  interest,  w^ould 
have  declined  to  assume  it  in  practice,  except  under  the  pressure 
of  absolute  necessity. 

3.  The  assumption  has  been  made,  even  by  the  Glasgota  Herald, 
otherwise  more  calm  and  sensible  than  other  writers  on  this  excit- 
ing subject,  that  the  Lord  Advocate  intervened  imnecessarily  in  the 
petition,  and  delayed  its  consideration  by  the  Court.  In  truth,  the 
first  question  asked  by  the  Court  was  whether  intimation  had  been 
made  to  the  Crown.  Intimation  had  been  made,  and  when  the  Lord 
Advocate  appeared  at  the  bar,  all  that  he  said  was  that  he  had  not 
had  time  to  consider  so  serious  a  question,  and  to  suggest  that  the 
matter  should  be  postponed  till  after  the  Vacation.  The  suggestion 
of  delay  was  received  by  the  Court  with  evident  relief,  and  there 
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can  be  no  doubt  that  the  able  and  learned  judges  perfectly  appre- 
ciated the  gravity  of  the  question  which  certain  newspapers  appear 
to  think  it  so  easy  to  answer  in  the  way  they  approve,  and  that  they 
deemed  it  quite  right  that  the  Crown  lawyers  should  carefully  con- 
sider it,  and  should  seek  instructions  from  Her  Majesty's  Government. 

4  One  of  the  most  common  blunders  made  in  this  matter  is  that 
the  Act  of  Parliament  about  Sir  Walter  Scott  was  passed  because 
he  was  mentally  incapable  of  applying  to  the  Court  to  appoint  an 
interim  Sheriffl  In  fact  the  application  might  just  as  well  have 
been  made,  as  it  was  usually  made  in  the  cases  in  which  the  Court 
had  exercised  a  somewhat  similar  power,  by  the  Sheriff-clerk,  or  by 
any  other  person  assuming  to  represent  the  public.  The  Lord 
Advocate  might  himself  have  applied.  Indeed,  we  have  some 
suspicion  that  the  Lord  Advocate  had  considered  the  question  with 
the  view  of  presenting  such  an  application  to  the  Court,  long  before 
ilr.  Bell's  petition  was  presented,  and  had  refrained  from  doing  so 
in  the  honest  belief  that  the  application  would  be  refused  by  the 
Court, — perhaps  also  in  the  beUef  that  it  was  not  expedient  that 
such  a  prerogative  should  in  any  circumstances  be  exercised  by  the 
Court  The  fact  that  Sir  Walter  Scott  was  mentally  incapable  of 
appointing  a  Substitute  is  stated  in  the  narrative  as  a  reason  for  the 
enactment ;  but  Mr.  Lockhart  explains  that  his  Sheriff-Substitute 
was  a  layman,  and  not  qualified  to  deal  with  legal  questions  which 
might  arise.  We  suggested  last  month  jnother  reason ;  but  it  is 
sufficient  to  account  for  the  Act  of  Parliament  that  there  was  no 
trained  lawyer  then  acting  in  the  ofiBce  either  of  Sheriff  or  Sheriff- 
Substitute  in  Selkirkshire. 

We  decline  to  enter  further  into  this  controversy  at  present.  Tq 
all  lawyers,  especially  to  those  who  read  our  remarks  last  month, 
the  merits  of  it  cannot  be  doubtful.  And  the  important  question 
what  the  law  ought  to  be,  and  what  provision  ought  to  be  made  for 
the  conduct  of  public  business  in  the  event  of  the  temporary  illness 
of  a  Sheriff,  may  possibly  form  the  subject  of  a  future  paper. 

Zauyer,  in  Parliammt.-We  are  happy  to  notice  that  there  is 
an  improving  prospect  of  seeing  the  profession  in  Scotland  more 
largely  represented  in  Parliament.  Lord  Moncreiff  in  the  Upper 
House  is  already  a  most  important  acquisition,  for  we  cannot  doubt 
that  during  the  Spring  Vacation,  and  on  important  occasions  at 
other  periods  of  the  session,  his  Lordship  will  be  able  to  attend  and 
illustrate  the  debates  of  the  Upper  House.  Mr.  Badenach  Nicolson 
and  Mr.  Charles  Scott  have  declared  themselves  as  candidates  for 
Kincardineshire  and  the  city  of  Perth.  Disregarding  party  con- 
siderations, which  find  no  place  in  these  pages,  we  rejoice  that  two 
such  able  and  accomplished  lawyers  should  be  in  the  field,  and  we 
heartily  wish  them  success.  We  have  already  referred  to  the  in- 
tention of  Mr.  Lancaster  to  accept  a  seat  in  the  House  of  Commons. 
We  look  forward  with  much  interest  to  his  future  parliamentary 
career,  for  few  Scotch  lawyers  will  have  gone  to  Parliament  with  a 
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higher  reputation  for  all  the  qualities  which,  ensure  success  there. 
The  names  of  Mr.  J.  H.  A.  Macdonald  and  Mr.  John  Maitland  have 
also  been  named  in  connection  with  certain  constituencies ;  and  we 
hope  that  some  of  our  countrymen  will  have  the  good  sense  to  send 
them  both  to  St.  Stephen's,  There  is  much  work  for  Scotch  la^'y ers 
to  do  there ;  and  with  such  men  at  his  back  the  Lord  Advocate 
might  be  able,  if  party  jealousies  could  be  simk,  to  effect  many 
'  useful  reforms. 

Unnecessary  CitcUian  of  Cases  ought  to  be  checked  in  some  mea- 
sure by  the  observations  of  the  new  Master  of  the  Bolls  in  a  recent 
case,  Waring  y.  Cttrrey,  in  which  he  said,  with  reference  to  a  case  cited 
in  argument,  that  the  rules  as  to  the  construction  of  wills  had  often 
been  departed  from,  and  that  he  should  adhere  to  the  principles 
laid  down  by  Lord  Wensleydale  in  Oreyy.  Pearson  (6  H.  of  L.  Cas. 
61, 108),  and  should  in  such  cases  always  endeavour  to  prevent 
counsel  citing  authorities  on  the  construction  of  other  wills,  except 
where  some  principle  was  laid  down,  or  where  some  technical  terms 
were  defined  or  explained.  Our  judicious  contemporary,  the  Law 
Times,  remarks,  "  The  inconvenient  habit  which  is  thus  to  receive  a 
check  prevails  also  in  the  United  States,  and  we  met  with  a  case 
recently  in  which  counsel  on  each  side  cited  authorities  which 
would  have  filled  one  of  these  columns  printed  in  small  type. 
Several  hours  must  have  been  occupied  in  mere  citation,  and  the 
mental  condition  of  the  Bench  at  the  close  of  the  argument  may 
perhaps  be  imagined.  It  is  an  evil  that  our  law  is  so  largely  made 
up  of  cases,  but  nothing  tends  so  much  to  make  the  law  uncertain 
as  the  unnecessary  introduction  of  decisions  and  dicta  into  argn- 
•  ments  intended  to  instruct  the  court  and  facilitate  their  labours.'' 
The  "  inconvenient  habit"  referred  to  is  not  so  inconvenient  in 
Scotland,  because  We  are  not  encumbered  with  such  a  multitude  of 
reported  cases,  and  also  perhaps  because  most  counsel  and  procura- 
tors have  learned  by  experience  that  in  certain  classes  of  cases 
numerous  citations  are  out  of  place.  By  far  the  greater  proportion  of 
vesting  cases,  and  similar  questions  as  to  the  construction  of  wills, 
are  not  now  reported  at  all :  and  indeed  it  is  desirable  that  the 
reporters  should  still  further  limit  their  reports  of  this  kind  of 
cases.  In  some  Sheriff  Courts  an  opposite  defect  is  said  to  exist, 
viz.,  that  of  not  quoting  authorities  at  all,  except  perhaps  a  stale 
passage  in  Boss's  "Law  Dictionary"  or  Bell's  "Principles."  The 
result  is  that  the  poor  Sheriff  has  to  hunt  up  all  the  law  before  he 
can  decide  the  case  without  aid  from  the  bar :  in  other  words,  the 
worst  paid  judges  in  the  empire  have  often  to  do  the  work  of  the 
procurators  of  both  parties  as  weU  as  their  own.  This  state  of 
things  is  we  believe  improving,  but  probably  it  will  never  be  entirely 
remedied  in  courts  where  the  forensic  work  is  conducted  by  men 
who  are  engaged  in  engrossing  general  business,  and  where  indeed 
it  is  left  for  the  most  part  to  the  young  and  inexperienced  members 
of  the  profession. 
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Fru  Land — Feudal  Tenv/re  and  Entail  Bills.  —  Three  years 
ago  Lord  Advocate  Yoimg  prepared  and  introduced  into  Parlia- 
ment a  Bill  to  simplify  and  cheapen  the  transfer  of  land  in  Scot- 
land. It  proposed  to  do  away  with  some  superfluous  writs,  and 
to  abolish,  and  render  it  illegal  in  future  to  create,  the  feudal 
tenure  or  relationship  of  superior  and  vassal  The  main  object  of 
the  Bill  was  generally  approved  of  by  all  but  the  County  Commis- 
sioners of  Supply,  and  a  small  section  of  the  legal  profession,  who, 
partly  from  prejudice,  partly  from  political  and  ^rsonal  motives, 
viewed  the  Bill  with  dislike,  and  gave  it  an  uncompromising  op- 
position. Persuaded,  however,  that  the  public  demanded  some 
change  in  our  system  of  conveyancing,  and  that  legislation  was 
inevitable,  the  opponents  of  the  measure,  on  the  principle  of  choos- 
ing the  least  of  two  evils,  ignored  the  Lord  Advocate's  Bill,  and 
framed  another  more  after  their  own  hearts,  which,  while  it  re- 
tained most  of  the  evils  of  the  present  system,  adopted  much  that 
was  good  in  the  Lord  Advocate's  Bill.  This  Bill  was  introduced 
into  Parliament  last  year  by  Mr.  Grordon,  as  a  rival  to  the  Bill  of 
the  Lord  Advocate ;  and  the  result  was,  that  the  two  conflicting 
measures,  Ukenursing  onmibuses,  divided  and  distracted  the  atten- 
tion of  Parliament,  and  effectually  hindered  legislation.  The  Lord 
Advocate's  Bill  passed  the  House  of  Conmions ;  but,  on  the  motion 
of  Lord  Golonsay,  it  was  summarily  rejected  by  the  House  of 
Lords,  to  tjie  great  regret  of  the  mercantile  community,  and  the 
serious  injury  and  loss  of  the  landowners  of  Scotland. 

It  is  impossible  to  suppose  that  the  landed  proprietors  of  Scot- 
land can  really  be  hostile  to  a  measure  which  is  so  much  for  their 
own  advantage  Whatever  cheapens  the  transfer  of  land  increases 
the  value  of  their  estates,  and  renders  them  more  marketabla  The 
feudal  system,  as  it  lately  existed,  was  a  net-work  of  chicanery, 
which  barbarous  times,  and  the  ingenuity  and  craft  of  lawyers, 
spread  over  the  kingdom.  It  hung  as  an  incubus  on  every  estate, 
so  that  no  proprietor  could  sell  or  mortgage  his  property  without 
the  consent  of  his  overlord.  No  man  is,  even,  now,  quite  free  to  do 
what  he  likes  with  his  own,  but  must  purchase  his  freedom  to 
convey  by  a  payment  of  certain  dues  to  his  superior,  and  large  fees 
to  lawyers,  for  filling  his  charter  chest  with  unmeaning  and  im- 
necessary  deeds.  These  4eeds  do  not  make  titles  to  land  one 
whit  more  secure  than  a  short,  simple  missive  of  sale  might  do ; 
hot,  under  the  present  system,  they  are  indispensable,  and,  as  a 
consequence,  the  services  of  three  lawyers  are  needful,  and  must  be 
paid  for,  in  the  transfer  of  every  bit  of  land.  Now  the  Lord 
Advocate's  Bill  proposed  to  relieve  landowners  of  this  unnecessary 
tax,  which  they  have  hitherto  been  obliged  to  pay,  and  which 
agents  still  endeavour  «to  persuade  them  it  is  for  their  interest  to 
pay.  At  present  they  are  so  entirely  in  the  hands  of  lawyers  that 
tl^ey  can  do  nothing  without  consulting  them ;  the  family  agent,  or 
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sei-vitor,  is  as  necessary  to  their  existence  as  the  family  doctor ;  he 
becomes  an  inmate  of  their  homes,  a  part  of  their  inheritance, 
effectually  entailed  upon  them  by  their  ancestors  and  the  law  of 
the  land.  Formerly  it  was  the  custom  for  great  families  to  re- 
tain in  their  liouseholds  a  priest,  a  fool,  and  a  lawyer.  Modem 
times  have  dispensed  with  the  services  of  the  two  former, — and  one 
hopes  to  live  to  see  the  day  when  the  family  agent  will  be  re- 
legated to  his  proper  professional  duties,  and  cease  to  be,  as  he  is 
at  present,  an  unnecessary  but  essential  part  of  the  feu.  In  mak- 
ing these  remarks  we  have  no  wish  to  disparage  the  character  of 
the  law-agents  of  Scotland,  who  are  for  the  most  part  a  highly 
honourable  and  useful  body  of  men ;  but  it  is  for  their  interest  as 
well  as  tliat  of  the  public,  that  the  monopoly  of  conveyancing  which 
at  present  exists  in  the  hands  of  superiors'  agents  should  be  broken 
up,  and  a  freer  and  less  costly  system  of  transfer  introduced.  A 
few  lawyers  might  suffer,  but  the  great  majority  would  benefit  by 
such  a  change ;  for  the  simpler  and  cheaper  the  mode  of  -transfer, 
the  greater  tlie  number  of  the  transactions.  Landed  property 
would  then  become  as  marketable  a  commodity  as  stocks,  and  its 
value  would  rise  in  proportion  to  the  increased  demand  for  it. 

Under  a  proper  and  rational  system  of  land  rights,  it  ought  to  be 
as  easy  and  simple  for  a  proprietor  to  sell  an  estate  as  to  sell  a  share. 
There  is  nothing  mysterious  about  the  contract  of  sale.  It  is  not  so 
important  in  its  consequences  to  the  public  as  marriage ;  and  yet 
it  is  easier  for  a  man  and  woman  to  contract  marriage  than  to  sell  a 
pendicle  of  land.  AVhy  is  this  ?  Simply  because  our  landed  gentry 
have  allowed  themselves  to  be  hood- winked  into  the  notion  that 
a  multiplicity  of  deeds  and  parchment  ensures  security  of  title. 
There  never  was  a  greater  delusion.  In  ancient  times  the  transfer 
of  land  in  Scotland  was  done  by  one  simple  deed :  in  modem  times, 
as  at  present  in  Canada,  a  short  printed  writ,  signed  by  the  parties, 
and  recorded,  is  effectual  to  transfer  the  largest  estates.  liwryers 
and  Judges  are  averse  to  and  alarmed  at  this  simplicity  of  tenure. 
It  does  not  accord  with  their  professional  education  and  upbringing. 
Their  minds  have  been  so  imbued  with  the  feudal  notion,  that  land 
is  sometliing  sacred  and  inalienable,  that  they  hold  it  desecration  to 
deal  w4th  it  like  any  other  property.  It  is  not  to  be  touched  or 
handled  except  by  the  holy  high  priests  of  Themis,  who,  like  the 
priests  of  other  religions,  have  been  wonderfully  apt  to  delude  the 
people,  and  trade  upon  their  ignorance.  The  very  learning  which 
they  boast  of  is  somewhat  of  a  reproach  to  modern  civilization. 
Instead  of  being  the  wisdom  of  ages,  it  is,  too  often,  the  antiquated 
rubbish  of  a  system  altogether  repugnant  to  and  out  of  keeping  with 
modern  thought  and  society.  The  laws  of  feudalism,  entaU,  and 
teinds,  for  instance,  are  as  hostile  to  the  commercial  spirit  of  the 
age,  and  as  much  out  of  place,  as  the  mailed  armour  of  the 
Crusaders,  or  the  visored  helmets  of  the  knights  of  St.  John,  would 
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be  in  a  London  drawing-room.  Society  out-grows  systems  of  law 
and  procedure  in  the  same  way  as  it  out-grows  systems  of  politics, 
philosophy,  and  religion,  and  it  is  as  impossible,  as  it  would  be  im- 
poUtic,  to  impress  the  laws  of  one  generation  upon  the  next,  as  to 
try  to  perpetuate  the  same  style  of  dress,  or  the  same  mode  of 
thought  and  expression.  The  Chinese  are  the  only  nation  who  have 
(lone  this  with  effect,  and  it  is  a  curious  commentary  upon  modem 
jurispradence,  .that  the  people  of  the  nineteenth  century  should  be 
•roverneA  by  the  Pagan  laws  of  Rome,  and  the  feudal  customs  of 
the  Visigoths  of  the  middle  ages. 

Our  system  of  conveyancing  is  a  Jiractical  example  of  this. 
Except  to  the  initiated  lawyers,  it  was  as  dark  and  mysterious 
a  spider's  web  of  legal  sophistry  as  was  ever  spun  by  the  human 
mind  The  estates  of  Scotland  were  and  are  literally  held  by  feudal 
threads  so  fine  and  slender  that,  if  one  broke,  or  was  improperly 
adjusted,  a  whole  family  might  be  unjustly  deprived  of  their 
iuheritance.  Fictions  were  invented  to  remedy  the  hardships  which 
fictions  had  created,  until  the  titles  of  some  properties  got  so 
l)ewilderingly  confused,  that  all  the  wisdom  of  the  bench  failed  to 
uuravel  or  see  light  through  them.  As  a  partial  remedy  for  this 
state  of  things,  the  Legislature,  in  1845  and  1847,  swept  away  a  mass 
of  unnecessary  and  expensive  forms  and  deeds  which  were  until 
tliat  time  considered  indispensable  and  necessary  to  give  security 
of  title.  Since  then  other  changes  have  taken  place,  with  so  much 
benefit  to  the  holders  of  land,  that  we  are  convinced  the  time  has 
now  come  when  the  axe  may  be  laid  to  the  root  of  the  tree,  and  the 
feudal  system  abolished.  The  Lord  Advocate  who  does  so  will 
write  his  name  in  history,  and  earn  the  gratitude  of  his  countrymen. 
Mr.  Young  has  already  done  good  service.  The  Law  Agents  Bill 
destroyed  the  monopoly  of  litigation,  and  opened  the  Courts  to  the 
Law  Agents  of  Scotland  on  a  footing  of  honourable  equality.  We 
trust  he  will  not  be  deterred  or  discouraged  from  further  reforms  by 
the  experience  of  last  Session,  but  that  he  will  reintroduce  his 
Feudal  Tenure  and  Entail  Bills  at  the  earliest  possible  period,  and' 
persevere  with  them  imtil  they  are  passed  into  law. 

The  Chief  Justices  of  the  United  States, — The  Washington  Chro- 
nlcie  says : — The  renewed  interest  manifested  in  the  subject  of  the 
appointment  of  the  Chief  Justice  of  the  Supreme  Court  of  the 
United  States  has  induced  us  to  print  in  the  form  of  a  table,  which 
will  be  found  below,  a  complete  list  of  all  the  Chief  Justices  who 
liave  heretofore  been  appointed,  the  State  of  their  residence,  and 
their  age  when  appointed,  by  whom  appointed,  the  periods  of  ser- 
vice, the  dates  of  birth  and  death  of  each,  and  age  at  time  of  death. 

From  this  table  it  will  be  seen  that  all  of  the  Presidents  who 
have  heretofore  been  required  to  perform  the  responsible  duty  of 
stlecting  jurists  for  this  exalted  position,  viz.,  Washington,  Adams 
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Jackson,  and  Lincoln,  have  concurred  in  the  selection  of  compa- 
ratively young  men.  No  one  of  theni  had  passed  the  meridian  of 
a  vigorous  manhood  at  the  date  of  appointment.  The  oldest,  Roger 
B.  Taney,  was  only  59  years  old,  Eutledge  and  Chase  were  56, 
Marshall  46,  and  Jay  and  Ellsworth  were  but  44  each. 


John  Jay,  N.  Y. 
John  Rutledge.  8.  C. 
Oliver       Ellsworth, 

Conn. 
John  Marshal],  Va. 
Roger  Brooke  Taney, 

Md.   . 
Salmond      Portland 

Chase,  0.  . 


Appointed  by 

Held  Office. 

Bom. 

Died. 

Age  when 
appointed. 

Age  at 
Death. 

Washington, 
1) 

1787-*94 
1795-96 

1745 
1739 

1829 
1800 

44 

66 

84 
61 

Adams 

1796-1800 
1801 -'35 

1752 
1755 

1807 
1835 

44 

46 

55 

81 

Jackson 

1836-'64 

1777 

1864 

59 

87 

Lincoln 

1864-73 

1808 

1873 

56 

65 

The  Official  Doc7iment8  in  Sheriff  Glassford  BeWs  Case, — ^The 
following  are  the  official  letters.  They  appeared  in  the  Glasgow 
Herald  and  Bdiriburgh  CourarU  of  Friday,  January  9  : — 


u 


212  SL  Vincent  Street^  Glasgow^  20(h  December  1873. 


''  To  the  Right  Honourable  Robert  Lowe,  M,P.y  Sc  <&e., 

H,M.  PrincipcU  Secretary  of  SUUefor  tiie  Home  Department, 

"  Sir, — I  beg  respectfully  to  address  this  application  to  you  under  the  follow- 
ing circumstances  : — I  was  appointed  Shenff-Substitute  of  the  counter  of 
Lanark  on  the  1st  July  1838,  and  performed  the  duties  of  that  office  until  the 
6th  June  1867,  when  I  received  the  appointment  of  Sheriff  of  the  county. 
During  the  whole  of  this  time  I  was  never  absent  from  duty  owing  to  ill- 
health.  IThe  tenure  of  my  office  of  Sheriff  is  regulated  by  the  provisions  of  the 
Act  20  Geo.  II.  chap.  43,  sec.  29.  I  continued  to  discharge  regularly  the 
whole  judicial  and  other  duties  of  my  office  until  the  6th  November  1873,  when 
my  medical  attendants  recommended  that  my  right  hand,  which  was  affected 
with  epithelioma,  should  suffer  amputation.  This  operation  was  accordingly 
perfonned  on  the  8th  November  1873.  Since  the  date  of  the  operation  I  have 
been  unable  to  resume  my  official  duties ;  but  my  medical  attendants  have 
now  certified  that,  after  an  interval  of  from  two  to  three  months'  rest,  I  shall 
be  able  efficiently  to  discharge  the  whole  duties  pertaining  to  the  office  of 
Sheriff  of  the  county  of  Lanark.  The  duties  of  my  office  are  very  onerous, 
including  that  of  reviewing  the  jud^ents  of  seven  Sheriff-Substitutes,  four  of 
whom  sit  in  Glasgow,  the  remaining  three  holding  their  Courts  at  Lanark, 
Hamilton,  and  Airdrie  respectively.  A  large  numoer  of  appeals  have  been 
presented  against  the  judgments  of  my  Substitutes  since  the  8th  November 
1873.  Of  these  a  considerable  proportion  can  only  be  disposed  of  after  hearing 
parties  in  open  Court  With  the  view  of  facibtating  the  disposal  of  these 
appeals,  and  others  which  mav  yet  be  presented  before  I  am  aole  to  resume 
my  seat  on  the  bench,  I  conceived  it  to  oe  my  duty  to  present  a  petition  to  the 
Court  of  Session  (the  Supreme  Court  of  Scotland^  for  tne  interim  ajipointment 
of  a  qualified  person  to  exercise  the  office  of  Sheriff  during  such  limited  period 
as  the  Court  might  think  proper,  suitable  provision  being  made  by  me  for  his 
remuneration.  I  accordingly  presented  a  petition  to  the  Court,  a  copr  of 
which  and  of  the  medical  certificates  therewith  produced,  certified  by  the  Clerk 
of  Court,  are  sent  herewith,  and  I  speciaUy  and  respectfully  refsr  to  these 
certificates  for  the  present  state  of  my  health  and  the  prospect  of  my  being 
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able  to  lesmne  my  judicial  work  at  an  early  date.  No  deliyerance  has  been 
pronounced  by  the  Court,  consideration  of  the  petition  baring  been  delayed  at 
the  request  of  the  Lord  Advocate,  until  the  Court  meets  after  the  Christmas 
recess,  which  terminates  on  the  3d  January  1874.  I  willingly,  through  my 
counsel,  acceded  to  his  Lordship's  request  for  delay,  my  main  object  in 
presenting  the  petition  haying  been  the  convethience  of  parties  litigating  in 
my  Courts,  which  I  humbly  conceive  will  be  best  promoted  by  the  interim 
appointment  of  a  qualified  person  to  exercise  the  office  of  Sheriff.  It  is  my 
deore  to  continue  to  dischai^  my  duties  of  Sheriff,  and  the  medical  certificates 
which  accompany  thia,  instruct  that  I  am  not  disabled  from  the  discharge  of 
these  duties  by  permanent  infirmity,  and,  therefore,  I  am  not  in  a  position  to 
resign  my  office  altogether  on  a  retiring  allowance.  I  do  not,  however,  desire 
to  press  for  the  interim  appointment  craved  should  such  appointment  be 
opposed  by  the  officers  of  the  Crown.  I  venture  respectfully  to  ask  you  to 
take  the  facts  now  submitted  into  consideration,  and  on  beh^  of  the  Crown, 
to  giant  me  leave  of  absence  from  the  duties  of  my  office  for  a  period  of  three 
months  from  this  date. — I  have  the  honour  to  remain.  Sir,  your  obedient, 
humble  servant,  Henbt  Glabsfobd  Bell. 

"  Copy  Medical  CkriificaU  'groduced  in  Petition  of  Sheriff  Bell  for  Interim 

Appointment 

'<4  Athole  Place,  Olasgow,  I7th  December  1878. 

*^  We  have  great  pleasure  in  certifying  that  since  the  date  of  our  certificate, 
given  on  the  11th  day  of  December  1873,  Apr.  Sheriff  Bell  has  been  steadily 
improving  in  every  way,  so  that  we  are  now  in  a  position  to  declare  that  Mr. 
BeU'e  case  is  free  &om  all  danger,  and  that  he  only  requires  a  period  of  rest, 
wMch  we  cannot  estimate  at  less  than  from  two  to  three  months,  to  render  him 
folly  competent  for  the  efficient  discharge  of  his  judicial  and  other  public 
duties  as  ohoiJff  of  Lanarkshire^ — All  wmch  is  certified  upon  soul  ana  con- 
science.  Andrew  Buchanan,  M.D., 

Prof,  of  Inst,  of  Med,  Univ.  of  Glasgow. 
Qeoroe  Buchanan,  M.D., 

Surgeon,  Glasgow, 

"  Whitehall,  eth  January  1874. 
«  Sir, — I  am  directed  by  the  Secretary  of  State  to  acknowledge  the  receipt  of 
TOUT  letter  of  the  20th  ultimo,  enclosing  medical  certificates,  and  applying  for 
three  months'  leave  of  absence  from  your  duties  as  Sheriff  of  Lanarksnire  ;  and 
1  am  to  transmit  to  you  the  enclosed  copv  of  a  memorandum  on  the  subject  by 
the  Lord  Advocate,  and  to  say  that  Mr.  Lowe  fully  aj>preciates  the  great  value 
of  your  long  service,  and  would  have  been  most  willing  to  have  met  your 
views  by  making  an  interim  appointment  as  suggested,  could  such  appoint- 
ment have  been  legally  and  properly  made  ;  but,  as  the  Lord  Advocate  and 
the  Solicitor-General  are  botn  clearly  of  opinion  that  this  cannot  be  done, 
excepting  by  Parliament,  as  in  the  case  of  Sir  Walter  Scott,  referred  to  by  the 
fonnerJMr.  Lowe  very 'much  regrets  bein^  unable  to  make  such  an  appoint- 
ment ;  and  having  in  view  the  dmculties  likely  to  arise  if  the  arrears  oi  busi- 
nees  pointed  out  by  the  Lord  Advoeate  are  allowed  further  to  accumulate,  he 
is  compelled  to  say  that  the  interests  of  the  public  service  require  your  imme- 
diate resignation  of  your  appointment. — I  am^  Sir,  your  obedient  servant, 

A.  J.  0.  LiDDELL. 

**  H.  Glissford  Bell,  Esq.,  Sheriff  of  Lanarkshire, 
212  St  Vincent  Street,  Glasgow. 

'^Ex^radfrom  Letter  from  Lord  Advocate  to  Hon.  A.  F.  0.  LiddelL 

**  Edinburgh,  Zlst  December  1878. 
*'&,— I  have  to  acknowledge  receipt  of  your  letter  of  the  27th  Lostant, 
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forwarding  a  letter  from  Sir  T.  E.  Colebrooke,  enclosing  an  application  from 
Mr.  Bell,  Sheriff  of  Lanarkshire,  for  three  months'  leave  of  absence  on  account 
of  ill-health,  together  with  medical  certificates  in  support  of  his  application, 
and  rec^uesting  that  I  would  give  my  opinion  thereon. 

"  It  IS  not  mentioned  in  Mr.  Bell's  letter,  but  I  think  it  proper  to  state  for 
Mr.  Lowe's  information,  that  Mr.  Bell's  request  for  leave  of  absence  has  been 
made  in  consequence  of  a  suggestion  by  the  Lord  Justice-General,  when  the 
petition  referred  to  in  the  letter  was  moved  in  Court  on  the  18th,  to  the  effect 
that,  assuming  the  competencv  of  the  Court  to  interpose  as  desired  (as  to 
which  no  opinion  was  indicatect),  leave  of  absence  from  the  Secretary  of  State 
was,  if  not  a  necessary,  at  least  a  proper  preliminary. 

"  In  stating  my  opinion  for  Mr.  Lowe  s  information,  I  desire  to  say  in  the 
outset  that  Mr.  Bell  has  performed  the  duties  of  his  office,  whether  as  Sheriff- 
Substitute  or  as  Sheriff,  during  the  long  period  mentioned  in  his  letter,  most 
efficiently,  and  with  acceptabilitv  to  the  practitioners  and  suitors  in  his  Court, 
and  that  I  believe  it  will  not  oe  only  distressing  to  himself  personally,  but 
matter  of  general  regret  in  Glasgow,  if  no  remedy,  other  than  his  immediate 
retirement,  can  be  found  for  the  great  public  inconvenience  which  has  already 
arisen  and  is  daily  on  the  increase  in  conse<^uence  of  the  state  of  business  in 
his  Court,  as  set  forth  in  his  letter  and  petition. 

'*  I  have  accordingly,  in  conference  with  the  Solicitor-General,  addressed 
myself  very  anxiously  to  the  consideration  of  the  subject,  with  a  predisposi- 
tion, arising  from  personal  regard  and  esteem  for  Mr.  Bell,  and  a  desire  to 
comply  witn  his  wishes,  which  I  am  persuaded  the  profession  and  public  of 
Glasgow  are  also  desirous  of  gratifymg,  to  find  some  way  of  meeting  the 
requirements  of  the  public  service  compatibly  with  the  retention  of  office. 

"  I  am  sorry,  however,  to  have  to  say  that  the  result  of  my  consideration  has 
been  that  I  am  unable  to  advise  you  that  it  is  possible,  legally  and  constitu- 
tionally, to  make  provision  for  overtaking  the  arrears  of  appeals  which  have 
already  accumulated,  and  for  performing  the  duties  of  Sheriff  for  a  limited 
future  time  in  the  manner  proposed  by  Mr.  Bell,  or  in  any  other  manner  of  the 
nature  of  a  temporary  expedient.  On  the  contrary,  I  am  under  the  necessity 
of  stating  to  you,  for  Mr.  Lowe's  information,  that  in  my  opinion  the  course 
proposed  is  not  legally  competent,  and  that,  if  it  were,  it  would  not  in  the 
circumstances  of  the  case  be  expedient  to  follow  it. 

"  It  is  unnecessary  to  trouble  you  with  the  history  of  the  office  of  Sheriff  in 
Scotland.  It  is  sufficient  to  say  that  the  Sheriff  of  a  county  is  not  only  a 
ministerial  officer  and  ma^strate,  but  also  a  civil  and  criminal  judge  of  l>oth 
original  and  appellate  jurisdiction^  appointed  by  the  Crown  from  the  Scotch 
bar. 

"The  primary  jurisdiction  of  the  Sheriff  Court  is  exercised  by  Sheriff- 
Substitutes,  subject  generally  to  review  by  appeal  to  the  Sheriff^  The  Subeti* 
tutes  are  appointed  by  the  Sheriff,  but  paid  fey  the  Treasury. 

*<  Prior  to  31st  December  1838,  the  commissions  of  Sheriff-Substitutes  fell 
by  the  death  or  resignation  of  the  Sheriff,  to  the  effect  of  paralyzing  the  whole 
business  of  the  Coiurt,  and  leaving  no  provision  even  for  the  ministerial  duties 
of  the  office,  which  are  generally  performed  by  the  Substitutes.  In  these  cir- 
cumstances, when  a  vacancy  occurred,  and  a  new  appointment  happened  to  be 
delayed,  there  are  instances  of  an  interim  nomination  by  the  Court  of  Session  in 
favour  of  a  Substitute,  substantially  empowering  him  to  act  as  if  his  commis- 
sion had  not  fallen.^  By  the  Act  of  1  &  2  Vict.  cap.  119,  sec  4,  a  general 
remedy  was  provided  by  enacting  that  the  Substitutes  should  continue  to  hold 

^  This  is  an  error.  The  Commissions  were  in  the  form  of  Acts'  of  Sederunt  (Anglid, 
Rales  of  Court),  appointing  an  advocate  to  act  as  Sheriff-Depute,  with  the  power  ex- 
])res8ed  or  implied  of  renewing  the  commissions  of  the  Sheriff-Substitutes,  of  executing 
the  votes  for  elections,  and  all  competent  acts  of  jurisdiction.  There  is  no  instance, 
we  believe,  of  the  Court  directly  empowering  a  Sheriff-Substitute  to  act  as  if  his  com- 
mission had  not  fallen. — En.  ia.  J. 
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their  offices,  notwithstanding  tlie  death  or  resignation  of  the  Sheriff.  Since 
then  there  has  been  no  occasion  for  the  aid  of  the  Court  of  Session,  and  no 
instance  of  the  interference  of  that  Court. 

"  There  is  no  instance  of  an  application  to  the  Court  of  Session  to  appoint  a 
person  to  discharge  the  duties  of  the  Sheriff  while  there  was  no  vacancy  in  the 
office,  but  the  holder  was  incapable  from  illness,  or  other  cause,  of  performing 
h\3  duty.  Whether  or  not  the  Court  might  be  disposed  to  entertain  such  an 
application  as  a  legitimate  extension  of  the  prerogative  they  have,  upon  con- 
fider&tions  of  general  convenience,  assumed  oi  appointing  a  locum  tenens  during 
a  vacancy,  or  in  the  case  of  a  merely  ministerial  office — such  as  a  clerk  or  office- 
keeper— -during  the  temporary  incapacity  or  absence  of  the  holder,  I  cannot 
with  confidence  predict.  But  it  appears  to  the  Solicitor-General  and  myself 
that  such  a  prerogative,  anomalouslv,  although  conveniently,  assumed  by  a 
court  of  law,  ought  not  to  be  extended  beyond  the  limits  hitherto  observed,  and 
we  do  not  think  it  likely  that  the  Court  itself  will  be  disposed  to  extend  it  in 
any  case  without  the  consent  of  the  Crown  judicially  expressed  in  the  individual 
case.  There  is  in  the  Sheriff  Court  of  Lanarkshire  a  greater  amount  of  civil 
and  criminal  business  than  perhaps  in  any  Court  in  Scotland.  The  Sheriff 
is  practicidly  the  Appeal  Judge  of  tne  Court,  the  judgments  of  his  subordinates 
bemg  generally  subject  to  his  review  and  appeal.  The  stoppage  caused  by  Mr. 
Bell's  illness  is  confined  to  his  Court  of  Appeal,  although  there  it  is  very 
serious.  I  think  it  is  not  legally  competent  for  the  Court  of  Session  to  appoint 
a  person  to  act  judicially  instead  of  Mr.  Bell  in  the  Court  of  Appeal,  and  I 
have  already  observed  there  is  no  precedent  and  no  authority  for  such  an  ap- 
pointment As  to  the  constitutional  aspect  of  the  question,  I  forbear  from 
offering  any^  observation,  as  of  that  Mr.  Lowe  is  a  better  judge  than  I  am. 

"  There  is,  however,  a  view  connected  with  the  legal  aspect  of  the  question 
vhicH  I  deem  it  mv  dut}'  to  notice  as  an  important  one  in  the  Solicitor- 
General's  opinion  ana  my  own.  An  appointment  by  the  Court  on  Mr.  Bell's 
petition  would  afford  no  guarantee  to  the  lieges  of  the  jurisdiction  of  the 
appointee,  which  must  necessarily  be  left  open  to  be  judicially  contested  and 
litigated  (even  to  the  House  of  Lords)  by  any  disappointed  suitor  before  him. 
My  own  opinion  is  that  the  appointment  would  be  inept  to  confer  jurisdiction, 
and  that  all  judgments  pronounced  by  the  appointee  would  therefore  be  bad 
for  want  of  authority.  This  opinion  might  of  course  prove  to  be  erroneous,  but 
it  is  a  question  for  grave  consideration  whether  the  numerous  suitors  in  the 
Sheriff  Court  of  Lanarkshire  ought  to  be  exposed  to  even  a  serious  doubt  as  to 
the  jurisdiction  of  the  person  assigned  as  Judge  to  decide  their  cases. 

**  I  ought  to  mention  that  the  only  instance,  so  far  as  I  know,  in  which  it 
has  ever  hitherto  been  found  necessary  to  make  provision  for  the  temporary 
absence  of  a  Sheriff  from  ill-health,  occurred  in  the  case  of  Sir  Walter  Scott, 
who,  aa  you  are  probably  aware,  held  the  office  of  Sheriff  of  Selkirkshire, 
^hen  he  went  alnx)ad  (in  the  last  year  of  his  life)  for  the  benefit  of  his  health, 
Parliament  made  provision  for  the  discharge  of  his  duties  as  Sheriff  during  his 
a>«ence  by  empowering  the  King  to  make  an  interim  appointment.  (See  the 
Act  of  2  &  3  Wm.  IV.  c  10I.)i 

,*  ••  •  ••  . 

**  I  have  to  explain  that  the  case  was  fully  considered  by  the  Solicitor- 
general  and  myself  before  the  receipt  of  your  letter,  Messrs.  Tods,  Murray, 
k  Jamieaon,  agents  for  Mr.  Bell,  having  been  good  enough,  on  the  25th  instant,^ 
to  send  me  a  copy  of  his  letter  to  the  Secretary  of  State.  I  have  also  to  state 
that  the  Solicitor  and  I  concur  in  the  opinion  and  views  which  I  have  expressed 
in  this  letter.  G.  Younq." 

^  It  haa  been  shown  that  there  is  here  an  error  in  point  of  fact,  the  Act  of  Par- 
liament having  been  passed  after  Sir  Walter's  return  from  abroad,  and  simply  in 
''"lueqaeoce  of  his  incapacity,  and  of  his  Substitute  beine  a  layman.  It  must  oc  re- 
ci<m(jeT«d  that  in  those  days  the  position  of  a  Sheriff-Substitute  was  materially  dif- 
ferent from  what  it  is  now.— Ed.  J.  J, 
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"The  Legal  Offices  ComrMsnon  has  for  some  time  been  sittiiig  three  days  a 
week,  and  examining  witnesses  on  the  subject  of  the  Chancery  offices,  but  with- 
out much  avail  With  their  minds  an  utter  blank  on  the  matters  committed  to 
them,  they  have  had  to  receive  instruction  from  those  who  have  come  before 
them,  and  to  learn  step  bv  step  what  they  require  to  know.  This  process  has 
proved  to  be  too  slow  and  too  ineflicient  for  the  purpose,  and  it  appears  the 
Commissioners  become  more  confused,  and,  to  their  own  thinking,  further  than 
ever  from  their  object  the  more  they  advance  in  their  inquiry.  No  witnesses 
can  be  found  to  state  that  a  radical  fault  exists  in  the  organisation  of  the  offices 
under  review.  Suggestions  of  all  sorts,  relating  to  idleness,  incompetency, 
and  even  to  corruption  in  the  officials  of  the  Court,  have  fedled  to  produce  the 
desired  evidence.  In  this  dilemma  the  Commissioners  have  resorted  to  one  (4 
the  most  reasonable  methods  of  action  ;  they  have  asked  the  Lord  Chancellor 
to  appoint  a  committee  of  officers  of  his  Court  who  shall  report  as  to  the  best 
mode  of  reorganising  and  amalgamating  offices  witiii  a  view  to  the  provisioss  of 
the  Judicature  Act  and  the  contemplated  '  fusion'  of  law  and  eqmty. .  This  is 
an  acknowledgment  of  weakness,  but  we  congratulate  the  Commissioners  on 
having  arrived  at  a  full  knowledge  of  their  ignorance — ^the  first  step  towards  the 
success  of  their  labours." — Globe, 

Strong  Lar^guage  on  the  Bench, — Mr.  Hay  ward,  Q.C.,  in  his  "  Biographical  and 
Critical  Essays"  says  (p.  140),  **  During  the  first  quarter  of  the  century  the  beat 
bred  people  swore.  .  .  .  Mr.  Justice  Best  ^the  first  Lord  Wynford)  during 
the  trial  of  Carlisle  for  blasphemy,  audibly  exclaimed  to  a  brother  Jud^e,  *  Pll 
be  d — d  to  h — ^1  if  1  sit  here  to  hear  the  Christian  religion  abused.'  Lorn  Eldon 
was  in  the  habit  of  revising  drafts  of  bills  during  prayers  In  the  House  of  Lords. 
He  had  just  risen  from  his  knees  when,  in  reply  to  an  ironical  comment  of  Lord 
Grey,  he  said,  *  D — n  it,  my  lord,  you'd  do  the  same  if  you  were  as  hard  worked 
as  I  am.'"  Swift's  line  is  adopted  by  us  in  its  integrity  : — "  We  never  mention 
Hell  to  ears  polite." 

Appointments. — ^William  Gillespie  Dickson,  Esq.,  Advocate 
(1847),  has  been  appointed  Sheriff  of  Lanarkshire  in  room  of  Henry 
Glassford  Bell,  Esq.,  Advocate,  deceased.  Mr.  Dickson's  appoint- 
ment has  given  unmingled  satisfaction  in  the  county  over  which  he 
has  been  appointed  to  preside ;  the  most  important  part  of  which 
has  witnessed  his  conduct  for  six  years  in  the  oflSce  of  Sheriff- 
Substitute.  Mr.  Dickson's  reputation  as  an  able  lawyer  was  first 
established  by  his  treatise  on  the  Law  of  Evidence  in  Scotland,  which 
has  been  the  standard  work  on  that  subject  since  its  publication  in 
1855.  And  his  experience  in  the  high  oflSce  of  Procureur-General 
of  the  Mauritius,  during  the  years  from  185.9  to  1867,  affords  an 
additional  guarantee  for  his  fitness  for  an  office  which  demands  not 
only  legal  but  administrative  ability. 

William  Gxttheie,  Esq.,  Advocate  (1861),  has  been  appointed 
one  of  the  Sheriff-Substitutes  of  Lanarkshire  at  Glasgow,  in  con- 
sequence of  the  vacancy  caused  by  Mr.  Gillespie  Dickson's  appoiat- 
ment  as  Sheriff  of  the  county. 

Professor  Lorimer  has  been  unanimously  elected  a  Corresponding 
Member  of  the  Academy  of  Jurisprudence  of  Madrid. 
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Henrt  Glassford  Bell. — The  Sheriff  of  Lanarkshire  died  at 
Gla^w  on  the  7th  January  1874.  He  had,  for  a  long  time  past, 
suffered  &om  a  disease  in  the  right  hand,  called  epithelioma,  and 
supposed  hy  some  medical  anthoiities  to  be  cancerous  in  its  natura 
On  the  8th  of  November  1873,  in  order  to  remove,  and,  if  possible, 
extirpate  this  disease,  he  underwent  amputation  of  the  hand,  being 
hopeful,  as  his  friends  and  his  medical  advisers  were,  of  a  complete 
cure.  A  few  days  before  the  operation,  he  wrote  notes  to  two  or 
three  of  the  dearest  of  his  old  Edinburgh  friends,  expressive  of  calm 
and  fearless  outlook  for  the  issue,  whatever  it  might  be.  It  was 
pretty  confidently  expected  that  his  originally  robust  constitution 
would  carry  him  through,  and  until  three  or  four  days  before  his 
death,  it  appeared  likely  that  these  expectations  would  be  realized. 
Indeed,  his  death  would  seem  to  have  been  of  the  nature  of  an  ac- 
cident, caused  by  the  supervening  of  a  different  and  a  new  disease, 
that  disease  being  congestion  of  the  kidneys.  The  wound  made 
by  the  operation,  after  two  or  three  threatenings  of  erysipelas, 
healed  completely ;  so  from  it  all  danger  was  at  an  end.  The  rea- 
son why  the  kidneys  gave  way  is,  we  presume,  a  matter  of  medical 
speculation,  and  therefore  of  utter  uncertainty.  Whether  there 
may  have  been  an  outbreak  of  the  same  insidious  disease  in  the 
kidneys  as  in  the  hand,  could  have  been  learned  from  o, post-mortem 
examination^  which  we  believe  was  not  made.  It  is  more  probable, 
however,  that  the  great  alteration  upon  the  function  and  work  of 
the  kidneys,  brought  about  by  the  transition  from  the  full  strain  and 
multifarious  occupation  of  his  active,  much-enjoying,  all-engrossing 
Gla^ow  life,  to  the  quiet  and  dreary  abstinence  of  a  sick-room, 
may  have  thrown  these  delicate  organs  out  of  gear,  so  to  speak, 
and  involved  them  in  that  ruin  wMch  compulsory  lethargy  often 
brings  upon  the  most  important  machinery  in  all  the  higher 
planes  of  vitality.  The  bear  and  the  bat  may  go  to  sleep  for 
months,  and  so  may,  in  a  kind  of  way^  some  human  creatures  that 
resemble  them  in  hybemating  faculty,  but  Mr.  Bell  was  not  one  of 
thesa  In  almost  aU  respects  he  was  a  gigantic  kind  of  man,  doing 
the  work  of  three  or  four  common  men,  and  to  all  careful  observers 
of  him,  stagnation  must  have  seemed  difficult ;  the  event  showed 
it  to  be  impossibla 

One  consolation  is  there  to  be  found  in  the  mode  of  Lis  actual 
death,  as  contrasted  with  that  which  threatened  him.  The  latter 
is  of  a  kind  that  is  painful,  often  extremely  so;  the  other  was 
painless,  as  an  opium-eater's  dream.  Five  days  after  death,  the 
"mortal  coil"  of  him  was  laid  in  that  grand  old  Cathedral  vhicji 
adorns  the  commercial  metropolis  of  the  west,  and  which  few  of  the 
earnest  and  busy  and  eager  eyes  tliat  for  centuries  have  looked  on  it, 
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"The  Legal  Offices  (hmmimon  has  for  some  time  been  sitting  three  days  a 
weeky  and  examining  witnesses  on  the  subject  of  the  Chancery  offices,  but  with- 
out much  avail  With  their  minds  an  utter  blank  on  tiie  matters  committed  to 
them,  they  have  had  to  receive  instruction  from  those  who  have  come  before 
them,  ana  to  learn  step  by  step  what  they  require  to  know.  This  process  has 
proved  to  be  too  slow  and  too  ineflicient  for  the  purpose,  and  it  appears  the 
Commissioners  become  more  confused,  and,  to  their  own  thinking,  further  than 
ever  from  their  object  the  more  they  advance  in  their  inquiry.  No  witnesses 
can  be  found  to  state  that  a  radical  fault  exists  in  the  organisation  of  the  offices 
under  review.  Suggestions  of  all  sorts,  relating  to  idleness,  incompetency, 
and  even  to  corruption  in  the  officials  of  the  Court,  have  failed  to  pioouce  the 
desired  evidence.  In  this  dilemma  the  Commissioners  have  resorted  to  one  cS 
the  most  reasonable  methods  of  action  ;  they  have  asked  the  Lord  Chancellor 
to  appoint  a  committee  of  officers  of  his  Court  who  shall  report  as  to  the  best 
mode  of  reorganising  and  amalgamating  offices  with  a  view  to  the  provisions  of 
the  Judicature  Act  and  the  contemplated  '  fusion'  of  law  and  eqmty. .  This  is 
an  acknowledgment  of  weakness,  but  we  congratulate  the  Commissioners  on 
having  arrived  at  a  full  knowledge  of  their  ignorance — ^the  first  step  towards  the 
success  of  their  labours.'' — Globe, 

Strong  Language  on  the  Bench. — Mr.  Hayward,  Q.C.,  inhis  **  Biographical  and 
Critical  Essays"  says  (p.  140),  "  During  the  first  quarter  of  the  century  the  best 
bred  people  swore.  .  .  .  Mr.  Justice  Best  ^the  first  Lord  Wynford)  during 
the  trial  of  Carlisle  for  blasphemy,  audibly  exclaimed  to  a  brother  Judge,  *  I'll 
be  d — d  to  h — 1  if  1  sit  here  to  hear  the  Christian  religion  abused.'  Lorn  Eldon 
was  in  the  habit  of  revising  drafts  of  bills  during  prayers  In  the  House  of  Lords. 
He  had  just  risen  from  his  knees  when,  in  reply  to  an  ironical  comment  of  Lord 
Grey,  he  said,  *  D — ^n  it,  my  lord,  you'd  do  the  same  if  you  were  as  hard  worked 
as  I  am.'"  Swift's  line  is  adopted  by  us  in  its  integrity  : — **  We  never  mention 
Hell  to  ears  polite." 

AppointmeTits, — ^William  Gillespie  Dickson,  Esq.,  Advocate 
(1847),  has  been  appointed  Sheriff  of  Lanarkshire  in  room  of  Henry 
Glassford  Bell,  Esq.,  Advocate,  deceased.  Mr.  Dickson's  appoint- 
ment has  given  unmingled  satisfaction  in  the  county  over  which  he 
has  been  appointed  to  preside ;  the  most  important  part  of  which 
has  witnessed  his  conduct  for  six  years  in  the  office  of  Sheriff- 
Substitute.  Mr.  Dickson's  reputation  as  an  able  lawyer  was  first 
established  by  his  treatise  on  the  Law  of  Evidence  in  Scotland,  which 
has  been  the  standard  work  on  that  subject  since  its  publication  in 
1855.  And  his  experience  in  the  high  office  of  Procureur-General 
of  the  Mauritius,  during  the  years  from  1859  to  1867,  affords  an 
additional  guarantee  for  his  fitness  for  an  office  which  demands  not 
only  legal  but  administrative  ability. 

William  Gxttheie,  Esq.,  Advocate  (1861),  has  been  appointed 
one  of  the  Sheriff-Substitutes  of  Lanarkshire  at  Glasgow,  in  con- 
sequence of  the  vacancy  caused  by  Mr.  Gillespie  Dickson's  appoint- 
ment as  Sheriff  of  the  county. 

Professor  Lorimer  has  been  unanimously  elected  a  Corresponding 
Member  of  the  Academy  of  Jurisprudence  of  Madrid. 
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Hbney  Glajssford  Bell. — ^The  Sheriff  of  Lanarkshire  died  at 
Glasgow  on  the  7th  January  1874.  He  had,  for  a  long  time  past, 
suffered  from  a  disease  in  the  right  hand,  called  epithelioma,  and 
supposed  by  some  medical  authorities  to  be  cancerous  in  its  natura 
On  the  8th  of  November  1873,  in  order  to  remove,  and,  if  possible, 
extirpate  this  disease,  he  underwent  amputation  of  the  hand,  being 
hopeful,  as  his  friends  and  his  medical  advisers  were,  of  a  complete 
cure.  A  few  days  before  the  operation,  he  wrote  notes  to  two  or 
three  of  the  dearest  of  his  old  Edinbui^h  friends,  expressive  of  calm 
and  fearless  outlook  for  the  issue,  whatever  it  might  be.  It  was 
pretty  confidently  expected  that  his  originally  robust  constitution 
would  carry  him  through,  and  until  three  or  four  days  before  his 
death,  it  appeared  likely  that  these  expectations  would  be  realized. 
Indeed,  his  death  would  seem  to  have  been  of  the  nature  of  an  ac- 
cident, caused  by  the  supervening  of  a  different  and  a  new  disease, 
that  disease  being  congestion  of  the  kidneys.  The  wound  made 
by  the  operation,  after  two  or  three  threatenings  of  erysipelas, 
healed  completely ;  so  from  it  all  danger  was  at  an  end.  The  rea- 
son why  the  kidneys  gave  way  is,  we  presume,  a  matter  of  medical 
speculation,  and  therefore  of  utter  imcertainty.  Whether  there 
may  have  been  an  outbreak  of  the  same  insidious  disease  in  the 
kidneys  as  in  the  hand,  could  have  been  learned  from  a  post-mortem 
examination,  which  we  believe  was  not  made.  It  is  more  probable, 
however,  that  the  great  alteration  upon  the  function  and  work  of 
the  kidneys,  brought  about  by  the  transition  from  the  full  strain  and 
multifarious  occupation  of  his  active,  much-enjoying,  all-engrossing 
Glasgow  life,  to  the  quiet  and  dreary  abstinence  of  a  sick-room, 
may  have  thrown  these  delicate  organs  out  of  gear,  so  to  speak, 
and  involved  them  in  that  ruin  which  compulsory  lethargy  often 
brings  upon  the  most  important  machinery  in  all  the  higher 
planes  of  vitality.  The  bear  and  the  bat  may  go  to  sleep  for 
months,  and  so  may,  in  a  kind  of  way,  some  human  creatures  that 
resemble  them  in  hybemating  faculty,  but  Mr.  Bell  was  not  one  of 
these.  In  almost  all  respects  he  was  a  gigantic  kind  of  man,  doing 
the  work  of  three  or  four  common  men,  and  to  all  careful  observers 
of  him,  stagnation  must  have  seemed  difficult ;  the  event  showed 
it  to  be  impossible. 

One  consolation  is  there  to  be  found  in  the  mode  of  his  actual 
death,  as  contrasted  with  that  which  threatened  him.  The  latter 
is  of  a  kind  that  is  painful,  often  extremely  so;  the  other  was 
painless,  as  an  opium-eater's  dream.  Five  days  after  death,  the 
"  mortal  coil "  of  him  was  laid  in  that  grand  old  Cathedral  whiob 
adoms  the  commercial  metropolis  of  the  west,  and  which  few  of  the 
earnest  and  busy  and  eager  eyes  that  for  centuries  have  looked  on  it, 
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*^Tht  Legal  Offices  CommitMon  has  for  some  tune  been  sitting  three  davs  a 
week,  and  examining  witnesses  on  the  subject  of  the  Chanceiy  offices,  but  with- 
out much  avail  With  their  minds  an  utter  blank  on  the  matters  committed  to 
them,  they  have  had  to  receive  instruction  from  those  who  have  come  before 
them,  and  to  learn  step  bv  step  what  they  require  to  know.  This  process  has 
proved  to  be  too  slow  and  too  inefficient  for  the  purpose,  and  it  appears  the 
Commissioners  become  more  confused,  and,  to  their  own  thinking,  further  than 
ever  from  their  object  the  more  they  advance  in  their  inquiry.  No  witnesses 
can  be  found  to  state  that  a  radical  fault  exists  in  the  organisation  of  the  offices 
under  review.  Suggestions  of  all  sorts,  relating  to  idleness,  incompetency, 
and  even  to  corruption  in  the  officials  of  the  Court,  have  failed  to  proouce  the 
desired  evidence.  In  this  dilemma  the  Commissioners  have  resorted  to  one  qf 
the  most  reasonable  methods  of  action  ;  they  have  asked  the  Lord  Chancellor 
to  appoint  a  committee  of  officers  of  his  Court  who  shall  report  as  to  the  best 
mode  of  reorganising  and  amalgamating  offices  with  a  view  to  the  provisions  of 
the  Judicature  Act  and  the  contemplated  '  fusion'  of  law  and  eqmty. .  This  is 
an  acknowledgment  of  weakness,  but  we  congratulate  the  Commissioners  on 
having  arrived  at  a  full  knowledge  of  their  ignorance — ^the  first  step  towards  the 
success  of  their  labours." — Globe. 

Strong  Language  on  the  Bench. — Mr.  Hayward,  Q.C.,  inhis  *'  Biographical  and 
Critical  Essays"  says  (p.  140), ''  During  the  first  quarter  of  the  century  the  best 
bred  people  swore.  .  .  .  Mr.  Justice  Best  (the  first  Lord  Wynford)  during 
the  tnal  of  Carlisle  for  blasphemy,  audibly  exclaimed  to  a  brother  Judge,  *  1*11 
be  d — d  to  h — 1  if  1  sit  here  to  hear  the  Christian  religion  abused.'  Lora  Eldon 
was  in  the  habit  of  revising  drafts  of  bills  during  prayers  in  the  House  of  Lords. 
He  had  just  risen  from  his  knees  when,  in  reply  to  an  ironical  comment  of  Lord 
Grey,  he  said,  *  D — ^n  it,  my  lord,  you'd  do  the  same  if  you  were  as  hard  worked 
as  I  am.'"  Swift's  line  is  adopted  by  us  in  its  integrity  : — "  We  never  mention 
Hell  to  ears  polite." 

AppointmerUs, — ^William  Gillespie  Dickson,  Esq.,  Advocate 
(1847),  has  been  appointed  Sheriff  of  Lanarkshire  in  room  of  Henry 
Glassford  Bell,  Esq.,  Advocate,  deceased.  Mr.  Dickson's  appoint- 
ment has  given  nnmingled  satisfaction  in  the  county  over  which  he 
has  been  appointed  to  preside ;  the  most  important  part  of  which 
has  witnessed  his  conduct  for  six  years  in  the  oflSce  of  Sheriff- 
Substitute.  Mr.  Dickson's  reputation  as  an  able  lawyer  was  first 
established  by  his  treatise  on  the  Law  of  Evidence  in  Scotland,  wliich 
has  been  the  standard  work  on  that  subject  since  its  publication  in 
1855.  And  his  experience  in  the  high  oflSce  of  Procureur-General 
of  the  Mauritius,  during  the  years  from  185.9  to  1867,  aflFords  an 
additional  guarantee  for  his  fitness  for  an  ofi&ce  which  demands  not 
only  legal  but  administrative  ability. 

William  Gxtthrte,  Esq.,  Advocate  (1861),  has  been  appointed 
one  of  the  Sheriff-Substitutes  of  Lanarkshire  at  Glasgow,  in  con- 
sequence of  the  vacancy  caused  by  Mr.  Gillespie  Dickson's  appoint^ 
ment  as  Sheriff  of  the  county. 

Professor  Lorimer  has  been  unanimously  elected  a  Corresponding 
Member  of  the  Academy  of  Jurisprudence  of  Madrid. 
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Henry  Giassford  Bell, — The  Sherifif  of  Lanarkshire  died  at 
Glasgow  on  the  7th  January  1874.  He  had,  for  a  long  time  past, 
suffered  from  a  disease  in  the  right  hand,  called  epithelioma,  and 
supposed  by  some  medical  authorities  to  be  cancerous  in  its  natura 
On  the  8th  of  November  1873,  in  order  to  remove,  and,  if  possible, 
extirpate  this  disease,  he  underwent  amputation  of  the  hand,  being 
hopeful,  as  his  friends  and  his  medical  advisers  were,  of  a  complete 
cure.  A  few  days  before  the  operation,  he  wrote  notes  to  two  or 
three  of  the  dearest  of  his  old  Edinburgh  friends,  expressive  of  calm 
and  fearless  outlook  for  the  issue,  whatever  it  might  be.  It  was 
pretty  confidently  expected  that  his  originally  robust  constitution 
would  carry  him  through,  and  until  three  or  four  days  before  his 
death,  it  appeared  likely  that  these  expectations  would  be  realized. 
Indeed,  his  death  would  seem  to  have  been  of  the  nature  of  an  ac- 
cident, caused  by  the  supervening  of  a  different  and  a  new  disease, 
that  disease  being  congestion  of  the  kidneys.  The  wound  made 
by  the  operation,  after  two  or  three  threatenings  of  erysipelas, 
healed  completely ;  so  from  it  all  danger  was  at  an  end.  The  rea- 
son why  the  kidneys  gave  way  is,  we  presume,  a  matter  of  medical 
speculation,  and  therefore  of  utter  uncertainty.  Whether  there 
may  have  been  an  outbreak  of  the  same  insidious  disease  in  the 
kidneys  as  in  the  hand,  could  have  been  learned  from  di,  post-mortem 
examination,  which  we  believe  was  not  made.  It  is  more  probable, 
however,  that  the  great  alteration  upon  the  function  and  work  of 
the  kidneys,  brought  about  by  the  transition  from  the  full  strain  and 
multifarious  occupation  of  his  active,  much-enjoying,  all-engrossing 
Glasgow  life,  to  the  quiet  and  dreary  abstinence  of  a  sick-room, 
may  have  thrown  these  delicate  organs  out  of  gear,  so  to  speak, 
and  involved  them  in  that  ruin  which  compulsory  lethargy  often 
brmgs  upon  the  most  important  machinery  in  all  the  higher 
planes  of  vitality.  The  bear  and  the  bat  may  go  to  sleep  for 
months,  and  so  may,  in  a  kind  of  way,  some  human  creatures  that 
resemble  them  in  hybemating  faculty,  but  Mr.  Bell  was  not  one  of 
these.  In  almost  all  respects  he  was  a  gigantic  kind  of  man,  doing 
the  work  of  three  or  four  common  men,  and  to  all  careful  observers 
of  him,  stagnation  must  have  seemed  difficult ;  the  event  showed 
it  to  be  impossible. 

One  consolation  is  there  to  be  found  in  the  mode  of  his  actual 
death,  as  contrasted  with  that  which  threatened  him.  The  latter 
is  of  a  kind  that  is  painful,  often  extremely  so;  the  other  was 
painless,  as  an  opium-eater's  dream.  Five  days  after  death,  the 
"  mortal  coil "  of  him  was  laid  in  that  grand  old  Cathedral  whiob 
adorns  the  commercial  metropolis  of  the  west,  and  which  few  of  the 
earnest  and  busy  and  eager  eyes  that  for  centuries  have  looked  on  it, 
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"The  Legal  Offices  C(ymmimon  has  for  some  time  been  dttisg  three  days  a 
week,  and  examining  witnesses  on  the  subject  of  the  Chancery  offices,  but  with- 
out much  avaiL  With  their  minds  an  utter  blank  on  the  matters  committed  to 
them,  they  have  had  to  receive  instruction  from  those  who  have  come  before 
them,  and  to  learn  step  bv  step  what  they  require  to  know.  This  process  baa 
proved  to  be  too  slow  and  too  inefficient  for  the  purpose,  and  it  appears  the 
Commissioners  become  more  confused,  and,  to  their  own  thinking,  further  than 
ever  from  their  object  the  more  they  advance  in  their  inquiry.  No  witnesses 
can  be  f oimd  to  state  that  a  radical  fault  exists  in  the  organisation  of  the  offices 
under  review.  Suggestions  of  all  sorts,  relating  to  idleness,  incompetency^ 
and  even  to  corruption  in  the  officials  of  the  Court,  have  fedled  to  proouce  tiie 
desired  evidence.  In  this  dilemma  the  Commissioners  have  resorted  to  one  qf 
the  most  reasonable  methods  of  action  ;  they  have  asked  the  Lord  Chancellor 
to  appoint  a  committee  of  officers  of  his  Court  who  shall  report  as  to  the  best 
mode  of  reorganising  and  amalgamating  offices  with  a  view  to  the  provisions  of 
the  Judicature  Act  and  the  contemplated  '  fusion'  of  law  and  eqmty.  This  is 
an  acknowledgment  of  weakness,  but  we  congratulate  the  Commissioners  on 
having  arrived  at  a  full  knowledge  of  their  ignorance — ^the  first  step  towards  the 
success  of  their  labours." — Globe. 

Strong  Language  on  the  Bench. — Mr.  Hayward,  Q.C.,  inhis ''  Biographical  and 
Critical  Essays"  says  (p.  140),  *'  During  the  first  quarter  of  the  century  tibe  best 
bred  people  swore.  .  .  .  Mr.  Justice  Best  (the  first  Lord  Wynford)  during 
the  tnal  of  Carlisle  for  blasphemy,  audibly  exclaimed  to  a  brother  Jud^,  *  I'fl 
be  d-^d  to  h — 1  if  t  sit  here  to  hear  the  Clmstian  religion  abused.'  Low  Eldon 
was  in  the  habit  of  revising  drafts  of  bills  during  prayers  in  the  House  of  Lords. 
He  had  just  risen  from  his  knees  when,  in  reply  to  an  ironical  comment  of  Lord 
Grey,  he  said,  *  D — ^n  it,  my  lord,  you'd  do  the  same  if  you  were  as  hard  worked 
as  I  am,'"  Swift's  line  is  adopted  by  us  in  its  integrity  : — *'  We  never  mention 
Hell  to  ears  polite." 

Appointments. — ^William  Gillespie  Dickson,  Esq.,  Advocate 
(1847),  has  been  appointed  Sheriff  of  Lanarkshire  in  room  of  Henry 
Glassford  Bell,  Esq.,  Advocate,  deceased.  Mr.  Dickson's  appoint- 
ment has  given  unmingled  satisfaction  in  the  county  over  which  he 
has  been  appointed  to  preside ;  the  most  important  part  of  which 
has  witnessed  his  conduct  for  six  years  in  the  ofl&ce  of  Sheriff- 
Substitute.  Mr.  Dickson's  reputation  as  an  able  lawyer  was  first 
established  by  his  treatise  on  the  Law  of  Evidence  in  Scotland,  which 
has  been  the  standard  work  on  that  subject  since  its  publication  in 
1855.  And  his  experience  in  the  high  office  of  Procureur-General 
of  the  Mauritius,  during  the  years  from  185.9  to  1867,  affords  an 
additional  guarantee  for  his  fitness  for  an  office  which  demands  not 
only  legal  but  administrative  ability. 

William  Guthrie,  Esq.,  Advocate  (1861),  has  been  appointed 
one  of  the  Sheriff-Substitutes  of  Lanarkshire  at  Glasgow,  in  con- 
sequence of  the  vacancy  caused  by  Mr.  Gillespie  Dickson's  appoint- 
ment as  Sheriff  of  the  county. 

Professor  Loeimer  has  been  unanimously  elected  a  Corresponding 
Member  of  the  Academy  of  Jurisprudence  of  Madrid. 
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Henry  Glass?ord  Bell. — The  SheriflF  of  Lanarkshire  died  at 
Glasgow  on  the  7th  January  1874.  He  had,  for  a  long  time  past, 
snfieied  from  a  disease  in  the  right  hand,  called  epithelioma,  and 
supposed  by  some  medical  authorities  to  be  cancerous  in  its  nature. 
On  the  8th  of  November  1873,  in  order  to  remove,  and,  if  possible, 
extirpate  this  disease,  he  underwent  amputation  of  the  hand,  being 
hopeful,  as  his  friends  and  his  medical  advisers  were,  of  a  complete 
cure.  A  few  days  before  the  operation,  he  wrote  notes  to  two  or 
three  of  the  dearest  of  his  old  Edinburgh  friends,  expressive  of  calm 
and  fearless  outlook  for  the  issue,  whatever  it  might  be.  It  was 
pretty  confidently  expected  that  his  originally  robust  constitution 
would  carry  him  through,  and  until  three  or  four  days  before  his 
death,  it  appeared  likely  that  these  expectations  would  be  realized. 
Indeed,  his  death  would  seem  to  have  been  of  the  nature  of  an  ac- 
cident, caused  by  the  supervening  of  a  different  and  a  new  disease, 
that  disease  being  congestion  of  the  kidneys.  The  wound  made 
by  the  operation,  after  two  or  three  threatenings  of  erysipelas, 
healed  completely ;  so  from  it  all  danger  was  at  an  end.  The  rea- 
son why  the  kidneys  gave  way  is,  we  presume,  a  matter  of  medical 
speculation,  and  therefore  of  utter  imcertainty.  Whether  there 
may  have  been  an  outbreak  of  the  same  insidious  disease  in  the 
kidneys  as  in  the  hand,  could  have  been  learned  from  o, post-mortem 
examination,  which  we  believe  was  not  made.  It  is  more  probable, 
however,  that  the  great  alteration  upon  the  function  and  work  of 
the  kidneys,  brought  about  by  the  transition  from  the  fuU  strain  and 
multifarious  occupation  of  his  active,  much-enjoying,  all-engrossing 
Gla^ow  life,  to  the  quiet  and  dreary  abstinence  of  a  sick-room, 
may  have  thrown  these  delicate  organs  out  of  gear,  so  to  speak, 
and  involved  them  in  that  ruin  which  compulsory  lethargy  often 
brings  upon  the  most  important  machinery  in  all  the  higher 
planes  of  vitality.  The  bear  and  the  bat  may  go  to  sleep  for 
months,  and  so  may.  in  a  kind  of  way.  some  hnman  creatures  that 
resemble  them  in  bybemating  faculty,  but  Mr.  Bell  was  not  one  of 
thesa  In  almost  all  respects  he  was  a  gigantic  kind  of  man,  doing 
the  work  of  three  or  four  common  men,  and  to  all  careful  observers 
of  him,  stagnation  must  have  seemed  diflScult ;  the  event  showed 
it  to  be  impossible. 

One  consolation  is  there  to  be  found  in  the  mode  of  his  actual 
death,  as  contrasted  with  that  which  threatened  him.  The  latter 
is  of  a  kind  that  is  painful,  often  extremely  so;  the  other  was 
painless,  as  an  opium-eater's  dream.  Five  days  after  death,  the 
**  mortal  coil "  of  him  was  laid  in  that  grand  old  Cathedral  whioh 
adorns  the  commercial  metropolis  of  the  west,  and  which  few  of  the 
earnest  and  busy  and  eager  eyes  that  for  centuries  have  looked  on  it, 

YOU  XVUL  NO.  CCVI. — FEBRUAKY  1874.  O 


98  OBITUARY. 

could  venerate  so  sincerely  and  so  intelligently  as  he,  and  which 
shelters  few  sleepers  so  worthy  of  so  magnificent  a  last  resting-place. 
In  that  city  where  he  has  found  so  illustrious  a  grave,  he  also 
found  his  cradle,  like  the  most  of  nature's  nobles,  in  a  kind 
of  obscurity.  He  was  bom  there,  somewhere,  and  somehow  or  other, 
on  the  8th  of  November  1805,  and  received,  it  is  said,  his  early 
education  at  the  High  School  there.  His  father  was  a  member  of 
the  Scottish  Bar,  and  at  one  time,  and  we  rather  think  for  a  con- 
siderable period  of  years,  was  town-cleik  of  Greenock.  He  did  not 
manage  to  agree  with  the  civic  despots  of  Greenock,  and  he  re- 
moved to  Edinburgh,  and  subsisted  in  part  by  literature,  being  edi- 
tor of  the  Edinburgh  Observer,  to  which  paper  in  due,  if  somewhat 
early,  course  the  subject  of  this  notice  became  a  contributor,  having 
latterly  a  special  page  for  himself  and  literature,  which,  by  and  by, 
attracted  a  good  deal  of  attention  in  the  Edinbuigh  brilliant  literary 
world  of  that  day,  a  literary  world  about  the  most  brilliant  possible, 
if  itd  own  estimate  of  itself,  be  accepted.  After  he  had  passed 
through  the  University  of  Edinburgh,  at  the  early  age  of  twenty- 
two  or  thereby,  he  became  ^^\A>r  oi\hQEdivhurgh  Literary  Journcd^ 
and  continued  in  that  position  for  three  years,  when  his  periodical 
was  extinguished  by  being  merged  in  the  Edinburgh  Weekly  Chronicle. 
It  was  fromwantof  money,and  from  no  faultof  Mr.BeU*s,that  his  jour- 
nal did  not  succeed.  He  did  the  editorial  work  very  weU,  and  much 
more  carefully  than  could  have  been  expected  of  any  literary  enthusi- 
ast just  escaped  from  his  minority;  and  his  original  contributions,both 
in  prose  and  verse,  were  constant  and  varied  and  of  high  merit.  The 
six  octavo  volumes  of  the  Edinburgh  Literary  Journal  stood  in  some 
libraries,  pretty  certainly  carrying  on  their  upper  ends,  until  recent 
events  revived  an  interest  in  them,  a  thick  deposit  of  dust.  Yet  they 
will  bear  close  dipping  into,  and  even  reading  from  end  to  end,  and  the 
perusal  of  them  wiU  give,  we  believe,  a  higher  estimate  of  the  mental 
range  and  capacity  of  Mr.  Bell  than  can  be  gathered  from  all  other 
quarters, — ^far  higher  certainly  than  could  be  obtained  from  the 
thousands  of  interlocutors  and  notes  which,  during  thirty-four  years, 
he  wrote  for  the  Sherifif-Court  of  Lanarkshire.  These  Sheriff-Court 
writings  are  wonderful  in  their  way, — ^we  believe,  taking  them  as  a 
mass  of  merit  hardly  if  ever  equalled.  In  point  both  of  quantity 
and  quality  they  are  a  splendid  monument  of  the  force  and  industry 
of  a  single  judge,  but,  as  performances  of  mind,  they  compare  with 
his  early  literary  efforts  as  the  strong,  steady  rough  puUing  and 
ponderous  tread  of  a  tame  sedate  elephant  compare  with  the 
gambols  of  a  young  race-horse  aspiring  to  be  a  "  courser  of  the  sun." 
The  contrast  is  instructive,  and  would  be  melancholy  if  it  were  of  the 
least  use  either  to  reiterate  Ecclesiastes,  and  assert  "that  all  is  vanity," 
or  to  forget  that  hunger  and  thirst  are  inevitable  in  this  world,  and 
that  the  bulk  of  he  work  of  it  is  the  most  prosaic  of  prose,  with  no 
poetry  in  it  that  is  not  hidden  in  thick  darkness,  or  allied  to  the  heroic 
only  in  the  doing  of  duty  not  because  it  is  pleasant,  but  because  it 
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must  be  done.  And  whoever  would  understand  Henry  Glassford 
Bell's  accumulated  work  in  its  best  aspects,  wUl  keep  steadily  in  .view 
what  his  natural  gifts  were  and  what  his  early  ambition  was,  and  try 
to  understand  not  merely  the  amount  of  labour  he  went  through,  but 
ako  and  chiefly  the  amount  of  self-denial  he  must  have  practised 
in  renouncing  poetry  and  most  of  its  fascinations,  except  on  rare 
holidays,  and  in  toiling  out  his  life  in  listening  to  dreary  wrangling 
logic  and  settling  two-penny-halfpenny  quarrels. 

The  chair  of  the  Sheriff  of  Lanarkshire  was  a  very  diflferent  sort 
of  chair  from  the  editorial  chair  of  the  Ediriburgh  Journal,  and 
except  in  point  of  emoluments,  the  differences  were  probably  in 
favour  of  the  latter ;  at  least  so  it  would  appear  to  a  young  man 
with  traces  of  the  rosy-fingered  mom  still  hanging  about  hia  life, 
and  perhaps  even  to  an  old  man  with  his  ejres  fixed  "  beyond  the 
sunset  and  the  baths  of  aU  the  western  stars."  We  can  weU  believe 
that  the  old  Sheriff,  looking  back  occasionally  during  his  last 
twilight  of  seclusion,  may  have  thought  the  time  of  his  editorship 
about  the  happiest,  and  probably  not  the  least  useful  time  of  his 
life.  The  quarrels  of  Glasgow  which  he  saw  burning  and  hissmg 
and  sputtering  before  him  one  after  another  for  weeks  and  months 
and  years,  have  mostly  gone  into  darkness  like  bad  lucifer-matches 
or  wretched  farthing  candles;  even  the  nasty  smeU  of  them  is 
utterly  gone;  but  the  pages  of  the  Udiriburgh  Journal  are  still 
luminous,  and  in  them  can  be  read  the  literary  history  of  1829, 
1830,  and  1831,  and  various  utterances  of  talent,  and  even  of 
genius  wKich  are  capable  of  cheering  a  vacant  or  lonely  hour,  and 
lifting  the  reader  above  the  cares  and  sorrows  of  every-day  life  from 
the  sensations  of  the  animal  to  the  aspirations  of  the  immortal. 
His  own  contributions  to  these  six  volumes  are  the  most  diversified, 
and  they  are  certainly  among  the  best,  and  that  is  no  mean  praise 
when  it  is  remembered  that  among  the  contributors  were  the 
Ettrick  Shepherd  and  Professor  Wilson,  Thomas  Campbell  and 
Thomas  Aird,  Professor  Tennant  and  Dr.  Gillespie,  Eobert  Chambers 
and  Robert  Carruthers,  Sheridan  Knowles  and  Alaric  A.  Watts, 
Dr.  Moir,  best  known  as  Delta,  G.  P.  E.  James  the  novelist,  and 
David  Vedder  and  Eobert  GUfiUan,  two  of  our  minor  vernacular 
poets.  But  then  some  of  these  gave  only  fractions  from 
their  scrap-books,  while  he  gave  the  strength  of  his  mind. 
Selections  of  the  best  of  these  pieces  were  published  by  him  in 
two  thin  separate  volumes,  one  entitled  "  The  Portfolio "  and  the 
other  "  Summer  and  Winter  Hours."  The  latter  volume,  which 
appeared  in  1831,  ia  entirely  in  verse,  and  contained  the  best 
of  his  poems.  They  were  marked  by  a  good  deal  of  imitation, 
especially  of  Byron,  and  there  are  detectable  also  traces  of  Moore 
and  of  Scott  Many  of  the  isolated  verses  are  excellent,  and 
there  are  occasional  lines  with  flashes  of  the  true  poetic  fire  In 
them.  Here  and  there,  however,  there  are  lines  and  even  verses 
the  excision  of  which  would  probably  improve  the  poems  in  which 
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ihey  occur ;  but  of  what  verses  published  at  twenty-five  may  not 
the  same  be  said  ?  Their  faults  are  due  rather  to  want  of  patience 
than  want  of  power,  and  throughout  they  indicate  rather  the  giant 
who  could  pile  up  pyramids  than  the  artistic  dwarf  who  could 
polish  a  cameo  to  perfection.  The  most  popular  of  his  poems,  but 
by  no  means  his  best,  is  his  blazing  rhetorical  panorama  of  the 
life  of  Mary  Queen  of  Scots ;  and  the  child  of  his  inventive 
faculty  (we  believe  his  ingenious  and  accomplished  friend,  Mr. 
George  Monro,  advocate,  is  entitled  to  a  share  of  the  credit)  which 
has  travelled  furthest  is  "  The  Cork  Leg,"  the  story  having  walked 
over  sea  and  land  as  swiftly  and  extravagantly  as  the  leg  itself  is 
said  to  have  done.  His  only  extensive  prose  work  is  his  life  of 
Mary  Stijart,  which  was  published  in  1830  as  part  of  "  Constable's 
Miscellany."  It  is  an  out-and-out  vindication  of  her,  evidently 
most  sincera  To  the  last  his  belief  in  her  never  faltered,  and  he 
often  expressed  it  with  no  inconsiderable  zeal  and  warmth.  He 
could  sift  and  weigh  evidence  as  well  as  most  of  those  who  denounce 
her,  and  his  unhesitating  verdict  of  Not  Guilty  may  probably 
induce  others  less  capable  of  forming  a  judgment  to  join  in  the  safe 
verdict  of  Not  Proven. 

The  last  number  of  the  JEdinburgh  Literary  Journal  was  pub- 
lished on  the  14th  of  January  1832,  and  on  the  20th  November  of 
the  same  year  he  was  called  to  the  bar.    In  the  previous  year  he 
had  married  Miss  Stuart  of  Sheerglass,  Glengarry,  a  Boman  Catholic 
in  religious  faith,  and  the  daughter  of  a  family  of  Jacobites,  whose 
political  faith  was  older  than  Killiecrankie,  and  had  at  that  battle 
testified  to  its  sincerity  by  the  claymore;  in  all  human  probability 
a  most  suitable  wife  for  the  eulogist  and  worshipper  of  Mary 
Queen  of  Scots.     He  did  not  pass  as  advocate  so  soon  as  he  might 
have  done,  having  expectations  of  obtaining  employment  in  the 
diplomatic  service,  and  being  fonder  of  literature  than  of  law.     His 
practice  was  of  course  rather  slender  to  begin  with.    The  race  of 
agents  that  would  have  allowed  Walter  Scott  and  Wilson  and 
Lockhart  to  starve  because  of  their  inclination  to  poetry  and  other 
kindred  abominations,  could  hardly  be  expected  to  do  much  for 
the  enthusiastic  admirer  and  follower  of  these  men  of  genius. 
Fortunately  however  there  were  then — there  are  always — people  in 
Edinburgh  of  deeper  insight  and  more  generous  sympathies  than 
the  common  herd  of  law-agents,  who  trot  after  each  other  in  the 
ruts  of  fashion  like  imitative  sheep ;  so  that  Mr.  Bell,  in  spite  of, 
and  perhaps  because  of,  his  literary  frailties,  was  not  left  without 
friends.     He  had  cases  sufiicient  to  keep  him  from  despairing  and 
sinking  out  of  sight,  and  he  had  influence  enough  to  get  into  the 
Town  Council,  and  pluck  enough  to  try  in  that  arena  to  set  his 
broad  foot  upon  the  anti-church  radicals  when  they  were  dodging 
and  whisking  about  amid  the  complicated  straw  and  rouped-out 
furniture  of  the  Annuity-Tax  controversy.    That  he  hated  Eadi- 
calism  and  was  a  good  sound  Tory  was  beyond  doubt.    That  he 
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could  make  a  fair  aigumentative  speech  was  proved  by  his  Town- 
Council  deliverances,  and  also  that  he  had  nerve  to  make  a  speech 
before  an  audience  likely  to  appal  most  young  men,  for  he  had 
done  this  in  1827,  at  that  world-famous  &mer  of  the  Edinburgh 
Theatrical  Fund,  at  which  Scott  avowed  himself  to  be  the  author  of 
the  Waverley  Novels.  Such  considerations,  and  probably  also  his 
literary  abilities,  recommended  him  to  the  favourable  attention  of  Mr. 
Archibald  Alison,  then  Sherifif  of  Lanarkshire,  and  in  1839  he  ap- 
epointd  him  to  be  one  of  his  Substitutes  for  Glasgow,  an  act  the 
practical  wisdom  of  which  is  much  more  undoubted  now  than  it 
probably  appeared  at  the  time.  This  appointment  harnessed  Mr.  Bell 
to  the  big  judicial  machine  of  big,  growing  Lanarkshire,  and  he  set 
himself  to  the  doing  of  his  work  in  the  most  thorough,  determined 
manner.  If  he  did  not  carry  much  law  to  Glasgow  in  his  memory,  he 
learned  there  whatever  was  necessary  for  the  discharge  of  his  duties, 
and  he  carried  with  him  a  powerful  weU-balanced  intellect,  which 
was  capable  of  weighing  facts  and  applying  law,  and  without  which 
cyclopaedias  of  legal  learning,  bound  up  in  human  skulls  and  white 
wigs,  are  so  much  chaotic  rubbish.  To  the  praise  of  Glasgow  be  it 
remembered,  his  merits  and  his  steady  labours  were  ftdly  appreci- 
ated there.  He  has  been  lauded  greatly  in  that  city  since  his  death, 
but  the  laudation  began  long  ago,  and  was  not  less  hearty  though  less 
out-spoken  when  he  was  living.  How  many  scripture  proverbs  he 
reversed  we  know  not,  but  he  certainly  reversed  that  one  which  is 
almost  universally  true — "  A  prophet  is  without  honour  in  his  own 
country."  The  esteem  in  which  he  was  held  in  Glasgow  took  shape 
and  activity,  in  1852,  when  there  was  a  proposal  to  raise  Sir  A. 
Alison  to  the  bench  of  the  Court  of  Session ;  it  was  then  indi- 
cated to  Lord  Advocate  Inglis  that,  in  the  opinion  of  the  best  heads 
of  Glasgow,  Mr.  BeU  should  be  appointed  to  be  his  successor.  Li 
1867,  on  the  death  of  Alison,  effect  was  given  to  this  opinion,  which 
in  the  interval  had  been  yearly  gaining  strength,  and.  it  is  an 
opinion,  we  feel  sure,  which  no  intelligent  man  who  ever  exjiressed 
it  ever  felt  reason  to  recant. 

In  1866  he  published  a  third  volume  of  verse,  entitled 
Homances  and  other  Poems,  In  the  previous  year  he  wrote  an 
able  biographical  and  critical  introduction  to  an  edition  of  Shake- 
speare, which  exhibits  most  of  the  merits  of  his  prose  style,  and 
we  should  think  all  its  defects,  of  which  the  most  serious  is  a 
tendency  to  stilted  and  spasmodic  ponderosity  of  phrase.  HSs 
touch  was  occasionally  light  and  graceful  in  his  earlier  days,  but 
latterly  it  was  much  less  so,  especially  in  prose.  His  latest  verses 
also,  to  a  considerable  extent,  want  the  flow  and  flexibility  of  the 
productions  of  his  youth,  but  they  are  more  mature  in  thought,  and 
more  sober  and  precise,  though  more  stiff  in  expression.  There  is 
a  deep  sadness  though  a  resolute  courage  in  his  reflections  on  death 
and  kindred  subjects;  and  nothing  that  moralist  or  sage  could 
preach  or  write  about  him,  now  that  he  is  gone,  could  be  more 
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touching  than  his  own  poem  on  "  The  End,"  unless  it  may  be  the 
last  of  the  two  poems  called  "  The  Eeturn  after  Death,"  in  which 
he  goes  forth,  in  fancied  sadness  and  desolation,  to  revisit,  after  a 
sleep  of  centuries,  the  old  familiar  places  where  the  kindly  hearts 
of  yore  were  still,  and  cold,  and  dust. 

The  character  of  Henry  Glassford  BeU  cannot  be  expressed  in 
an  epithet,  nor  yet  in  a  large  number  of  epithets.  The  most  readily- 
apprehended  peculiarity  about  him  was  a  sort  of  unusual  indefinite 
bulk.  He  was  a  six-foot  man  in  stature,  and  intellectually,  even 
more  than  physically,  he  towered  above  the  crowd.  But  there  was 
no  mark  by  which  he  could  be  described  as  if  for  the  police,  and 
no  eccentricity  or  oddity  or  abnormal  specialty  in  the  way  of  either 
strength  or  weakness  that  defined  him  conclusively  from  other 
clever  men.  Among  the  best  qualities  of  his  mind  was  its  massive 
stability,  its  healthy  tone,  its  broad,  deep  common  sense,  its  wide 
catholic  sympathies.  There  was  nothing  narrow  or  biassed  or 
eccentric  about  it,  such  as  is  often  the  case  with  men  who  are 
actually  bom  (as  he  was)  or  who  fancy  themselves  to  have  been 
born  with  an  endowment  of  genius.  When  he  arrived  at  tlie  con- 
clusion that  prudence  forbade  him  to  make  literature  the  business 
by  which  he  was  to  earn  his  bread,  he  indulged  in  no  weak  repin- 
ing, but  applied  himself  to  the  business  of  law  with  the  energy,  if 
not  quite  the  zeal,  of  a  narrow-souled  sharp-beaked  human 
creature  that  had  been  constructed  by  the  destinies  for  that 
vocation  and  no  other.  He  fell  back  upon  literature  to  gladden 
his  leisure  and  ennoble  his  toilsome  days.  He  did  not  look 
upon  the  garden  of  the  Muses  as  a  paradise  from  which  he  had 
been  expelled,  and  waste  his  time  idling  about  the  walls  and 
uttering  imprecations  at  sight  of  the  gates.  Like  a  strong  healthy 
nature  he  did  not  utter  imprecations  at  all,  but  set  himself  in- 
dustriously to  exterminate  the  weeds  outside  the  garden  of  the 
Muses,  to  do  the  duty  that  he  knew  himself  to  be  fit  for,  and  which 
lay  before  him  requiring  to  be  done.  Guided  by  this  principle  he 
did  his  work  as  a  judge  through  the  long  term  of  thirty-four  years, 
and  few  men  have  better  realized  than  he  the  ideal  of  what  a  judge 
ought  to  be.  He  had  a  clear  sense  of  the  difference  between  right 
and  wrong,  and  he  reverenced  his  conscience  as  his  king.  Of  in- 
tellect massive,  hard,  and  penetrating,  he  had  enough  to  furnish  out 
a  large  number  of  ordinary  cautious  sheriffs  who  tremble  to  be 
wise  beyond  the  letter  of  the  law,  and  who  have  seldom  if  ever 
any  cause  for  trembling.  His  judgment  was  probably  worth  that 
of  aU  the  living  sheriffs  of  Scotland  put  together,  with  perhaps  one 
or  two  exceptions.  Then  he  was  free  from  those  crotchets  which 
cunning  pleaders  are  apt  to  waken  up  to  serve  the  purposes  of  in- 
dividual cases.  He  was  attentive  and  patient,  and  his  good-nature 
was  such  that  youth  or  modesty  was  not  confused  or  struck  into 
silence  in  his  presence.  As  a  man  he  was  not  insensible  to  the 
applause  of  his  fellow-men,  and  he  received  it,  and  deserved  it 
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AH  Ins  friends  loved  him,  and,  though  many  of  them  are  no  longer 
young,  their  affection  for  him  was  more  like  the  warm  affection  of 
boyhood  than  the  polite  calculating  attachment  that  prevails  among 
mature  men  of  the  world.  He  had  managed  to  keep  his  own  heart 
yoimg  and  susceptible,  and  so  he  was  able  in  a  notable  degree  to 
shut  out  from  the  circle  of  his  influence  the  cooling,  ossifying  in- 
fluence of  advancing  old  age.  In  conversation  he  was  brilliant 
among  clever  men,  and  still  more  brilliant  among  clever  women. 
Those  who  have  seen  him  teased  by  sharp  female  wit  had  an 
opportunity  of  seeing  signs  of  a  geniality  and  playfulness  which 
otherwise  has  left  little  or  no  sign.  So  far  as  is  known,  he  had  but 
one  superstition,  and  that  was  his  devotion  to  the  memory  of 
Mary  Stuart.  Her  influence,  radiating  across  the  "chiU  chasm 
of  centuries,"  was  to  him  what  the  influence  of  living  beauty  has 
been  to  some  of  the  greatest  of  poets  and  some  of  the  maddest  of 
philosophers.  What  his  religious  creed  may  have  been,  lies  open  to 
inference  and  conjecture.  His  latest  poetry  shows  that  before  him 
the  sceptical  spirit  of  the  age  had  been  sweeping  over  the  dry  bones 
of  ancient  confessions,  and  asking,  "  Can  these  dry  bones  live  ?"  as 
also,  " Ought  they  to  live?"  And  he  returns  no  express  answer. 
Certain  it  is  that  he  believed  in  God  and  immortality,  though  not  so 
sure  about  the  latter  as  he  evidently  wished  to  be ;  and  believing  in 
these,  he,  by  the  necessity  of  reason,  believed  in  all  the  utterable  and 
unutt-erable  ideas  that  are  implied  in  God  and  immortality, — truth, 
justice,  and  the  love  of  human  kind  being  among  the  chief  of  those 
that  are  utterable  and  reducible  to  practice ;  and  certain  also  it  is, 
that  he,  in  his  life  of  unflinching  unwearied  well-doing,  revealed  a 
religious  creed  of  a  beauty  and  excellence  far  surpassing  that  of 
many  noisy  professors  of  religion,  who  act  as  if  they  thought  that 
dogmatism  and  self-delusion  may  be  more  acceptable  in  the  eye  of 
the  Judge  of  all  the  earth  than  the  patient  doing  of  plain  duty  and 
the  candid  speaking  of  plain  truth. 

Patrick  Biair,  Esq.,  Solicitor,  Irvine,  died  at  Irvine  on  Dec.  23, 
aged  78  years. 

Alexajtder  Dickson,  Esq.,  Advocate  (1826),  son  of  the  late  John 
Dickson,  Esq.  of  RQbucho  and  Hartree,  died  at  11  Eoyal  Circus, 
Edinburgh,  Dec.  23. 

James  Spottiswoode,  Esq.,  Solicitor,  died  at  1  Charlotte  Street, 
Perth,  Dec.  27. 

Hugh  Lyon  Tennext,  Esq.,  Advocate  (1840),  Sheriff-Substitute 
of  Eenfrewshire  at  Greenock,  died  at  Edinburgh,  Jan.  22,  aged  56. 
Mr.  Tennent  was  a  son  of  the  late  Patrick  Tennent,  Esq.,  W.S. 
After  some  years  of  practice  at  the  Bar,  during  which  he  was  also 
for  some  time  one  of  the  Reporters  of  the  Session  Cases  along  with 
the  present  Lord  Advocate,  Mr.  Patrick  Eraser  and  others,  he  was 
appointed  Sheriff-Substitute  at  Airdrie.  In  1856  he  was  removed 
to  the  same  office  at  Greenock,  where  he  has  since  presided  in 
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the  SheriflT-Couit  with  much  ability.  Mr.  Tennent's  courtesy  and 
jftbility  obtained  for  him  the  regard  of  all  who  met  him  in  the  dis- 
chaise  of  his  public  duties ;  while  none  who  knew  him  more  inti- 
mat^y  failed  to  love  him  for  his  eminently  genial  disposition  and 
bright  sallies  of  humour.    He  has  left  a  widow  and  nine  children. 


CoilFAiff. — Befusal  of  directors  to  register  transfer  of  skarea — Jurisdiction  of 
Courts  to  rectify  register. — Where  directors  in  the  exercise  of  a  discretionary 
power  have  refused  to  register  a  transfer  of  shares,  the  Comt  will  not  compel 
them  to  give  the  reasons  for  their  refusal  unless  the  existence  of  some  improper 
motive  is  alleged  and  proved  against  them ;  and  the  onus  of  such  proof  lies  on 
the  transferring  shareholder.  The  jurisdiction  of  the  Court  to  rectify  a  register 
under  the  Companies  Act,  1862,  s.  35,  is  general,  but  the  exercise  of  it  is  dis- 
cretionary. Order  of  the  Master  of  the  Rolls  reversed.  Be  The  Gresham  Life 
Assurance  Society — Penney's  case,  42  L.  J.,  Ch.  183. 

Winding  up  of  Company. — Application  of  contrtbutions  of  past  members, — 
Although  past  members  of  a  company  in  liquidation  are  only  liable  to  con* 
tribute  in  respect  of  debts  existing  at  the  time  of  their  retirement,  their  con- 
tributions when  made  become  part  of  the  general  assets  of  the  company,  and 
must  be  applied  in  dischaige  of  the  general  liabilities  of  the  company.  And 
therefore  creditors  in  respect  of  debts  contracted  before  the  retirement  of  such 
members  are  not  entitled  to  have  such  contributions  applied  or  appropriated 
exclusively,  or  in  priority,  to  the  payment  of  their  debts— Jlform'  case  (41  Law 
J.  Eep.  (n.8.)  Chanc.  11)  discussed  and  not  approved, — Webh  v.  WTiiffin  (H.L.) 
42  L.  J.  Ch.  161. 

Afpbopbiation  of  Payments. — Bills  of  exchange — Douhh.bankruptctL---'L.y  a 
merchant  of  Bremen,  on  various  occasions  consigned  goods  to  S.,  of  Havana, 
afi|ainst  which  by  the  direction  of  S.  he  drew  bills  upon  a  common  correspondent 
of  theirs,  R.,  of  London,  who  accepted  them.  S.  then  remitted  to  R.  sundry 
bills,  accompanied  by  directions  to  nold  them  against  certain  specified  bills  on 
account  of  which  S.  was  liable  to  E.,  amongst  them  R's  acceptances  of  L.'s  bills 
on  behalf  of  S.  Previous  to  the  maturing  of  the  bills  so  remitted,  S.  and  B. 
both  suspended  payment  Upon  an  application  by  L.  ag&inst  the  trustee  of  R's 
estate  to  have  the  proceeds  of  the  bills  so  remitted  by  S.  to  R.  appropriated  to 
R's  acceptances  oi  L.'s  biUs, — Held^  that  the  rule  in  ex  parte  Waring  (19  Ves- 
346)  was  applicable  ;  that  in  the  course  of  business  between  the  parties,  the 
remittances  of  S.  were  specifically  appropriated  to  certain  items  of  liability,  and 
among  them  to  R.'s  acceptances,  and  that  the  appropriation  was  not  affect^  by 
the  abatement  caused  by  the  two  bankruptcies.  Held  also,  that  there  was 
sufficient  privity  between  the  parties  to  admit  of  the  application  of  ex  parte  Wat^ 
ing, — Ex  parte  Smart;  in  re  Bichardson,  42  L.  J.,  Bankr.  22. 

Succession  Duty.— SettleTnent—Will'-Foreign  Dowiici^— 16  oft  17  VicL  c,  61, 
-— Bv  the  settlement  made  on  the  marriage  in  England  of  A.,  a  person  domiciled 
in  New  South  Wales,  A,  assigned  a  policy  of  assurance  on  his  life  to  trustees 
resident  in  England,  and  covenanted  to  pay  them  within  the  space  of  three  years 
from  the  date  of  the  settlement  a  sum  of  ;C1000,  the  same,  together  with  a  sum 
of  Consols,  invested  in  the  names  of  the  trustees,  to  be  held  upon  trust  for  the 
wife  for  life,  with  remainder  to  A,  for  life,  with  remainder  to  the  chUd  or 
children  of  the  marriage,  to  be  a  vested  interest  at  the  age  of  twenty-one  years, 
A«  died  within  three  years  of  the  date  of  settlement  without  havmg  paid  the 
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/lOOO,  and  having  made  his  will,  by  which  he  appointed  persons  resident  in 
New  Sonth  Wales  executors  and  trustees  thereof,  for  the  purpose  of  realising 
Ids  estate  there  and  remitting  the  same  to  the  tnistees  of  his  will  in  England, 
who  were  to  stand  possessed  ol  the  same,  upon  trust  for  his  wife  during  widow- 
hood, with  remainder  to  the  child  or  children  of  the  marriage.  His  wife  died 
within  three  months  after  his  death.  The  first  portion  of  A/s  estate  was 
leceiTed  by  the  English  trustees  subsequently  to  the  death  of  his  wife,  and  the 
moneys  secured  by  the  policy  were  not  payable  until  six  months  after  the  death 
of  A.  On  a  petition  in  a  suit  instituted  for  execution  of  the  trusts  of  the  settle- 
ment and  administration  of  A.'s  estate,  by  the  only  chUd  of  the  marriage,  on  his 
attaining  twenty-one,  for  payment  to  him  out  of  the  sums  standing  to  tne  credit 
of  the  cause,  "  The  Settlement  Account"  and  "The  Will  account ; "  Held,  per 
L.  Romilly  M.  R,  that  succession  duty  was  payable  on  the  whole  of  the  settle- 
ment fonos,  but  not  on  the  funds  which  passed  by  the  wilL  Smtible,  when  a 
person,  whether  an  alien  or  a  British  subject,  succeeds  to  property  under  a 
British  settlement,  vested  in  British  trustees,  he  is  liable  to  pay  succession  duty, 
whether  the  settlement  be  made  by  an  alien  or  a  British  subject,  and  whether 
the  settlement  be  made  by  deed  or  will,  wherever  the  property  may  be  locally 
dtuated. — Attorney-General  v.  Campbell  (L.  Bep.  5  H.  oi  L.)  conmiented  on 
LyaU  V.  Lyall,  27  L.  T.  Rep.  N.  S.  530,  42  L.  J.,  Ch.  196. 

Masteb  akd  Sebvant. — Action  by  govemese — Non-disdomre  of  material  fact 
— Abeence  of  fraud, — In  an  action  by  a  governess  for  breach  of  an  agreement  in 
writing,  in  which  she  was  described  as  M.  K.,  spinster,  and  bv  which  defendant 
undertook  to  employ  her  for  a  term  of  three  years,  it  was  pleaded  that  pit  in- 
tending to  induce  deft,  to  enter  into  the  contract,  concealed  from  him  a  fact 
material  to  her  qualifications  as  such  governess,  and  material  to  be  known  by 
deft  in  engaging  her  as  such  governess,  namely,  that  she  had  previously  been 
matiied,  and  that  the  marriage  had  been  dissolved  iy  decree  of  the  Divorce 
Court : — Held  on  demurrer,  that  the  plea  was  bad,  as  there  was  no  allegation  of 
fraud,  and  the  mere  non-disclosure  of  a  material  fact  was,  except  in  the  case  of 
policies  of  insurance,  no  answer  to  an  action  upon  a  contract. — Fletcher  v.  Krell, 
43  L.  J.,  Q.  B.  55. 

Cabbixbs. — Late  delivery  of  goods — Non-acceptance  of  goods  by  consignee — 
Special  notice  to  carrier — Damages, — Pits.,  in  the  beginning  of  the  year  1871, 
contract^  to  supply,  at  4&  a  pair,  a  large  quantity  of  shoes  to  H.  and  Co.,  who 
lequired  them  to  fulfil  a  contra6t  for  the  supply  of  the  French  army  during  the 
late  war.  The  last  day  for  delivery  by  pits,  was  3  February  1872,  and  all  uioes 
not  80  delivered  would  be  thrown  back  on  pit's,  hands.  Pits,  delivered  a  certain 
Quantity  of  shoes  to  defts.  (Midland  R.  Co.)  at  Kettering,  consigned  to  H.  and 
Co.,  in  London,  in  time  to  be  delivered  on  that  day.  Notice  was  given  to  the 
station-master  that  pits,  were  under  contract  to  deliver  on  that  day,  and  if  not 
so  delivered  the  shoes  would  be  thrown  on  pit's,  hands,  but  no  further  informa- 
tion. The  shoes  were  not  delivered  by  defts.  till  the  morning  of  next  day,  and 
were  rejected.  Pits.,  using  their  utmost  endeavours,  could  only  sell  the  rejected 
shoes  at  28.  9d.  a  pair,  and  in  consequence  of  the  cassation  of  the  war  the  con- 
Bigoees,  but  for  their  French  contract,  could  not  have  sold  them  at  a  higher 
price  even  if  duly  received.  Defts.  paid  into  Court  ;C20,  which  was  sufficient  to 
cover  the  incidental  expenses  and  the  ordinary  damages  to  which  pits,  would  be 
entitled,  but  the  latter  claimed  to  be  entitled  to  recover  the  difference  between 
4a.  and  23.  9d.  a  pair : — Held,  by  the  majority  of  the  Court  of  Exch.  Cham., 
affirming  the  judgment  of  the  Court  of  C.  P.  (41  L.  J.,  C.  P.  264),  that  pits,  were 
not  entitled  to  recover  the  said  difference.  Whether  the  rule  in  Hadley  v. 
Baxendale  (9  Ex.  341,  23  L.  J.,  Ex.  179),  viz.  that  if  special  notice  be  given  the 
dama^  is  recoverable,  though  there  be  no  special  contract, — ^is  law  seems 
questionable. 

Chabteb-Pabty. — Voyage — Illegality — Contagious  Diseases  (AnimM)  Act, 
1869 — Order  in  Council— -A  charter-party  was  made  in  France,  by  which  it  was 
stLpulated  that  the  ship  should  proceed  to  Trouville,  a  port  in  France,  and  should 
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there  load  a  cargo  of  hay,  and  proceed  therewith  direct  to  London ;  all  cargo  to 
be  brought  and  taken  from  the  ship  alongside.  The  agent  of  deft.,  the  charterer, 
told  the  master  that  the  consignors  would  require  the  hay  to  be  delivered  at  a 
particular  wharf  in  Deptford  Breek,  and  that  he  should  proceed  there  on  his 
arrival  in  London,  which  he  promised  to  do.  On  arriving  in  the  Thames,  he 
was  informed  that  by  an  order  in  council  made  under  the  Contagious  Diseases 
(Animals)  Act,  1869,  it  was  illegal  to  land  in  Great  Britain  hay  brought  from 
France.  The  order  in  council  was  in  existence  when  the  charter-party  was 
entered  into,  but  neither  of  the  parties  knew  of  it,  nor  did  the  shipowner  con- 
template any  violation  of  tlie  law.  Deft,  after  a  time  exported  the  hay,  and 
the  shipowner  brought  an  action  against  him  to  recover  damages  in  respect  of 
the  detention  of  the  ship  : — Heldj  that  under  these  circumstances  deft  could  QOt 
set  up  as  a  defence  that  the  voyage  was  illegal, — JVaugh  v.  Morris,  42  L.  J., 
Q.  B.  67. 

Mike. — Mining  lease — Support  of  surface  by  subjacent  land — Liability  for  sub- 
sidence,— When  the  owner  of  surface  and  minerals  beneath  grants  a  mining  lease 
of  the  minerals  for  a  term,  there  is  not,  outside  the  contract,  an  implied  reserva- 
tion of  any  right  to  have  the  surface  supported  by  the  minerals.  The  contract 
itself  must  be  looked  at,  and  construed  with  regard  to  the  subject-matter,  in 
order  to  arrive  at  the  extent  to  which  the  owner  authorizes  the  minerals  to  be 
removed.  Where  a  mining  lease  authorized  the  removal  of  all  the  coal  beneath 
the  surface  except  certain  portions,  subject  to  a  covenant  to  work  the  mine  in  a 
good  and  workmanlike  manner, — Held,  that  the  lessees,  doing  only  what  the 
lease  authorized  them  to  do,  were  not  responsible  to  the  les^sor  for  the  subsidence 
of  the  surface  caused  by  their  mining  operations. — Eadon  v.  Jeffcodc,  42  L.  J., 
Ex.  36. 

Defamation. — Libel  and  slander  before  military  court  of  enquiry. — No  action 
lies  for  libel  or  slander  if  the  verbal  and  written  statements  complained  of  were 
made  by  a  military  officer,  in  the  course  of  a  military  enquiry  in  relation  to  the 
conduct  of  another  military  officer,  and  with  reference  to  the  subject  of  enquirj', 
although  the  statements  were  made  mala  fde,  and  with  actual  malice,  and 
without  any  reasonable  and  probable  cause,  and  with  a  knowledge  that  the  state- 
ments so  made  were  false.  Held  also,  that  evidence  which  is  but  a  parcel  of  the 
minutes  of  the  proceedings  of  the  Court,  and  which  when  reported  and 
delivered  to  the  Commander  in  Chief  are  received  and  held  by  him  on  behalf  of 
the  Sovereign,  is  inadmissible. — Dawkins  v.  Lord  Bokeby  (Ex.  Cham.),  42  L.  J. 
Q.  B.  63. 

Trade  Mark. — User  of  Name  of  a  Place. — Where  a  name,  whether  of  a  place, 
or  person,  has,  by  user  by  a  particular  maker  of  a  particular  article  of  manufac- 
ture, acquired  a  secondary  signification  in  connection  with  that  manufacture, 
and  has  obtained  currency  and  value  in  the  market  as  the  trade  denomination 
of  that  particular  maker's  goods,  it  becomes  in  connection  with  that  manufac- 
ture the  property  of  that  maker  as  his  trade-mark  or  as  part  x)f  his  trade-mark. 
The  user  of  that  name  by  another  maker,  in  connection  with  that  manufacture, 
will  be  prohibited,  even  although  he  may  not  copy  the  whole  of  the  first 
maker's  trade-mark,  whatever  means  such  other  mafeer  may  devise  for  the  pur- 
pose of  availing  himself  of  the  name  ;  provided  the  Court  is  satisfied  that  those 
means  are  adopted  in  order  to  obtain  a  colourable  right  to  use  the  name,  and 
that  the  object  and  the  probable  result  of  such  user  would  be  to  deceive  imwary 
purchasers  of  such  other  maker's  goods  into  the  belief  that  they  were  buying 
the  goods  of  the  party  to  whom  the  right  to  use  the  name  belongs.  W., 
having  acqtdred  in  connection  with  starch  a  property  in  the  name  of  a 
small  place,  Glenfield,  where  he  at  one  time  made  his  starch,  removed  his 
works  elsewhere,  but  continued  to  call  his  starch  Glenfield  Starch.  C.  went  to 
Glenfield,  and  also  made  starch  there,  which  he  called  Royal  Palace  Starch,  but  he 
printed  on  his  labels  conspicuously  the  word  Glenfield,  as  the  name  of  the  place 
where  his  starch  was  made.  It  was  proved  that  this  starch  was  pushed  in  the 
trade  as  Glenfield  Starch.    It  is  proved,  however,  also,  that  as  regards  the  first 
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puTcLasers,  the  retail  dealers,  there  was  no  deception  ;  that  they  well  knew  that 
in  buying  C.'s  starch  they  were  not  buying  that  made  by  W. ;  and  that  W/s 
was  the*  original  Glenfield  Starch : — Held,  that  this  was  a  fraudulent  use  of  the 
word  "  Glenfield,"  and  an  infringement  of  W.'e  trade-mark. — Wotherspoan  v. 
Currie  (House  of^ Lords),  42  L.  J.,  Ch.  130. 

Marine  Insurance. — Inception  of  Risk, — Plaintiffs  had  themselves  insured 
by  a  policy  on  chartered  freight  of  the  "Napier"  on  a  voyage  to  Baker's  Island, 
and  tnence  to  a  port  of  destination  in  the  United  Kingdom.  They  then  caused 
tfaemselves  to  be  reinsured  by  defts.,  "lost  or  not  lost,  upon  freight  payable  in 
njspect  to  this  present  voyage,  to  be  performed  by  the  vessel  *  Napier'  from 
BaKer's  Island  to  a  port  of  discharge  in  the  United  Kingdom — the  insurance 
on  the  freight  beginning  from  the  loading  of  the  vessel.'*  The  "Napier"  arrived 
at  Baker's  Island,  and  was  wrecked  after  taking  in  about  two-thirds  of  her 
homeward  cargo  : — Held,  that  pits,  were  not  entitled  to  recover  as  for  a  total 
or  partial  loss  of  the  freight— -by  Blackburn,  J.,  on  the  ground  that  it  was  not 
intended  that  the  risk  should  commence  until  the  vessel  sailed  on  her  vovage 
frt>ni  Baker's  Island,  and  that  the  words  "beginning  from  the  loading  oi  the 
vessel'*  did  not  extend  the  liability  of  defts.,  but  only  added  the  further  state- 
ment that  they  would  not  be  liable  for  freight  until  the  goods  were  actually 
loaded — ^by  Mellor,  J.,  and  Lush,  J.,  on  the  ground  that  these  words  did  create 
a  liability  before  the  voyage  commenced,  but  that  the  word  "  loading  "  must 
be  taken  to  mean  complete  loading ;  so  that  as  the  cargo  was  never  fully  loaded, 
the  policv  did  not  attach,  and  nothing  could  be  recovered. — Jones  v.  Neptuuve 
Marine  Insurance  Co,,  41  L.  J.,  Q.  B.  370. 

Marine  Insurance. — Deck  cargo — Open  policy — Declaration  of  risks, — A  ship- 
orwner — who  was  in  the  habit  of  receiving  shipments  of  cotton  to  be  carried  on 
deck,  sometimes  at  the  request  and  risk  of  the  shippers,  sometimes  for  his  own 
convenience,  and  under  a  clean  bill  of  lading  at  his  own  risk — to  protect  him- 
^If  as  to  jettison  in  the  latter  case,  entered  into  open  policies  of  insurance,  as  to 
which  the  usage  was  that  he  was  bound  to  declare  all  his  risks  in  oraer  of 
shipment,  and  rectify  any  mistake  even  after  loss  known ;  and  his  agent,  by 
negligence  or  mistake,  gave  a  clean  bill  of  lading  for  a  certain  shipment,  and  gave 
no  notice  to  him,  but  such  shipowner  on  discovering  the  omission  altered  his 
declarations  by  inserting  this  snipment  though  after  loss  known  : — Held,  that 
the  shipowner  had  an  insurable  interest,  as  at  law  a  written  contract  cannot  be 
varied  on  the  ground  of  negligence  or  mistake,  and  was  entitled  to  alter  the 
declarations  botn  according  to  the  usage,  which  could  not  be  said  to  be  un- 
reasonable, and  according  to  the  doctrine  to  be  deduced  from  decided  cases,  that 
by  the  usages  of  merchants  and  underwriters,  recognised  by  the  Courts  -without 
formal  proof,  such  declarations  may  be  altered  even  after  loss  known,  if  the 
alterations  be  made  innocently  and  without  fraud. — Stevens  v.  AiLstralasian 
Insurance  Co,,  42  L.  J.,  C.  P.  12. 

Demurrage. — Dock — Loading  in  the  usual  manner — Lay-days, — By  a  charter- 
party  it  was  agreed  that  the  vessel  should  "  proceed  direct  to  any  Liverpool  or 
liirkenhead  dock  as  ordered  by  charterers,  and  there  load  in  the  usual  and 
customaiy  manner  a  full  and  complete  cargo  of  coals  ; "  that  the  vessel  should 
be  "  loaded  at  the  rate  of  100  tons  per  woncing  day,"  and  that  loading  should 
not  commence  before  1st  July.  On  3rd  July  the  vessel  was  ready  to  go  to  the 
Wellington  Dock,  the  Liverpool  Dock  ordered  by  the  charterers,  but  she  was 
not  admitted  into  such  dock  until  11th  July,  because  the  coal  agent  employed 
by  the  charterers  to  supply  the  cargo  had  then  tliree  vessels  in  that  dock  and  two 
others  booked  to  come  m,  and  the  dock  regulations  did  not  allow  a  coal  supplies 
to  have  more  than  three  vessels  in  dock  at  the  same  time.  Coal  agents  were 
usually  employed  to  supply  cargoes,  and  it  did  not  appear  that  the  charterers 
Lad  made  an  unreasonable  selection  of  the  coal  agent  employed.  The  vessel 
enUred  the  dock  on  11th  Julv,  but  her  turn  to  go  to  the  spout  to  receive  the 
eoaJs  did  not  arrive  sooner  than  the  23rd  of  July,  and  her  loailing  was  not 
lenm  until  after  that  day.    It  was  the  usual  practice  to  load  coal  at  tlie  spout, 
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but  it  was  also  not  unusual  to  load  from  lishteis : — HeU  that  the  lay-days  did 
not  b^in  until  the  vessel  had  entered  the  dock  to  which  she  had  been  so 
ordei^by  the  chflurtereis,  but  that  they  begun  from  that  time,  and  were  not 
postponed  until  the  vessel's  turn  had  airivcd  to  go  to  the  spouL — TapKott  v. 
Balfour,  42  L.  J.,  C.  P.  la 

Banker  and  Cubtoiceb. — AccounU  at  separate  hranchet  qf  hank — Set-off. — ^In 
the  absence  of  any  special  contract  or  arrangement,  there  is  no  obligation  on  a 
banking  company  to  honour  the  cheque  of  a  customer  presented  at  one  of  their 
branch  offices  where  he  has  a  balance  standing  to  his  credit,  when  he  has  over- 
drawn his  account  at  another  branch  office  to  an  amount  greater  than  such 
balance,  so  that  the  company  are  in  fact  not  indebted  to  \nm»— Garnet  v. 
M^Ketcan,  p.o.,  42  L.  J.,  Ex.  1. 

Covenant  in  restraint  of  trade. — Mode  ofmeaturiug  didana^ — In  deter- 
mining whether  there  has  been  a  breach  of  a  covenant  entered  into  by  the  assignor 
of  a  lease  of  premises,  used  for  a  particular  business,  **  that  he  would  not  be 
concerned  in  that  business  within  a  certain  distance  of  the  assigned  premises,' 
the  distance  is  not  to  be  measured  along  the  nearest  practicable  route  between 
the  two  places  of  business,  but  along  the  shortest  straight  line  that  can  be  drawn 
from  one  to  the  other  as  on  a  map,  without  regard  to  the  curvature  or  the 
inequalities  of  the  surfiEure  of  the  earth. — Mov^fet  v.  CoU  (Ex.  Ch.X  42  L.  J., 
Ex.a 
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SHERIFF  COURT  OF  ROXBURGHSHIRE— JEDBURGH. 

Sheriffs  Russell  and  Pattibon. 

HALL  V.  HARRISON.— 3fay  28,  1873. 

Foreigner — Reconvention — Oitdlion, — ^The  circumstances  of  the  case  are  de- 
tailed in  the  following  interlocutors.  The  defender's  pleas  were,  inter  aiia 
(1),  ''That  the  dfr.'s  domicile  is  in  England,  and  that  the  summons  not 

having  been  dulv  executed,  and  the  dfr.  not  haviog  been  duly  dted,  there  is  no 
process.  (2),  That  the  action  should  be  dismissed,  in  respect  the  dfr.  is  not 
amenable  to  the  jurisdiction  of  this  Court" 

"Jedburgh,  ZOth  January  1873, — Having  heard  parties'  procurators  as  to  the 
competency  of  the  action,  and  relevancy  of  the  summons,  and  thereafter  con- 
sidered  the  closed  record,  productions,  and  whole  process,  siy^tains  the  plea  of 
'no  jurisdiction'  (being^tne  second  plea  stated  in  the  minute  of  defence),  and 
dismisses  the  action:  Finds  the  pursuer  liable  in  expenses,  and  allows  an 
account  thereof  to  be  given  in,  wmch,  when  lodged,  remits  to  the  auditor  of 
court  to  tax  and  report  Fran.  Rcbsell. 

"  Note, — This  case  raises  some  questions  of  importance  and  nicety,  but  the 
S.-S.,  being  satisfied  that  the  Court  has  no  jurisdiction  in  regard  to  tne  matter 
involved,  has  not  expressed  any  opinion  on  the  other  ]>oints  argued  before  him. 
An  objection  was  taken  to  the  citation  as  being  inept,  it  having  been  given 
merely  by  serving  a  copy  of  ihe  summons  on  one  of  the  procurators  of  court, 
who  was,  at  the  tune,  acting  as  the  agent  for  the  dfr.,  in  an  action  of  accounting 
brought  into  this  Court  by  the  dfr.  against  the  pursuer  in  the  present  action. 
If  the  plea  of  reconvention  on  which  the  pursuer  founds  his  right  to  proceed 
against  the  dfr.  in  this  Court  be  well  founded,  probably  the  citation  mav  be 
sufficient ;  but  the  question  of  the  jurisdiction  oi  the  Court  having  been  ruaed, 
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and  decided  advenely  to  the  pmsneT,  it  has  been  thought  uimecessaiy  to  pro- 
nonnce  any  decision  on  the  other  question. 

^  The  main  circumstances  of  the  case  are  these.  Harrison  (the  dfr.  in  the 
present  action)  is  the  proprietor  of  a  travelling  steam  thrashing-mill  and  engine, 
and  Hall  (the-  pursuer)  acted  for  some  years  as  his  agent  in  reference  to  the 
machine.  Harrison  having  proposed  to  sell  it,  wrote  aletter  (13th  April  1872) 
addressed  to  Mr.  I.  S.  Tumbull  Twhose  evidence  will  be  found  at  page  35  of 
the  proof),  in  whose  possession  tne  machine  then  was,  giving  him  instructions 
on  tne  subject.  This  letter  contains  certain  expressions  regarding  Hall,  which 
are  made  the  foundation  of  the  present  action  of  damages  for  defamation.  Be- 
fore the  sale  was  effected  Hall  presented  a  petition  for  interdict  against  the 
salesmen,  Messrs.  A.  Oliver  &  Son,  and,  intermi  interdict  having  been  granted 
(14th  May  1872),  the  sale  did  not  take  place.  Harrison  had  previously  raised 
an  action  of  accounting  against  Hall  (served  on  the  dfr.  on  3rd  Mav  1872)  with 
reference  to  his  employment  as  agent  or  feu^tor,  having  charge  of  tne  machine, 
and  calling  him  to  account  for  its  earnings  while  under  his  charge.  In  each  of 
these  cases  a  record  was  made  up  and  closed,  and  the  processes  were  then  con- 
joined, in  order  that  one  proof  might  apply  to  both  of  them.  In  the  course  of 
the  proof  (5th  Septembei^  the  letter  founded  on  was  produced,  apparently  to 
meet  an  allegation  made  in  the  petition  for  interdict,  and  repeated  in  art.  15  of 
the  condescendence,  that  the  salesmen,  the  respondents,  had  *  no  lawful  autho- 
rity of  any  sort  for  selling  the  said  steam-engine  and  thrashing-mill.'  After 
the  proof  had  been  completed,  and  parties  hesSd  on  the  cause,  the  petition  for 
interdict  was  dismissed,  with  expenses,  by  a  judgment  of  the  S.-S.  (17th  Oct. 
1872),  on  appeal  adhered  to  by  the  Sherin  (4th  December  1872).  The  expenses 
were  decerned  for  on  I6th,  and  the  judgment  was  extr^ted  on  the  20th  Jan- 
nary  1873. 

"  By  the  aajne  judgment  by  which  the  petition  was  dismissed,  the  liability 
of  Hall  to  account  to  Harrison  was  found  established,  and  the  books  of  accounts 
were  ordered  to  be  produced.  This  has  been  done,  and  an  order  issued  for 
objections  and  answers  in  reference  to  the  accounts.  It  was  at  this  stage  of  the 
process  of  acconnting  that  Hall  brought  the  action  of  damages  now  imder  con- 
sideration, which  was  served  on  Hairison's  agent  on  30th  December  last.  Har- 
rison (the  dfr.)  is  admittedly  a  foreigner,  and,  unless  the  plea  of  reconvention 
be  well  founded,  is  not  subject  to  the  jurisdiction  of  this  Court. 

**  In  order  to  determine  whether  or  not  the  plea  is  in  the  circumstances  ap- 
plicable, it  is  necessary  to  examine  the  grounds  of  action,  and  the  relation  of 
these  to  the  action  of  accounting  stiU  in  Court.  The  other  action  (the  petition 
for  interdict)  was  not  technically  o^at  of  Court  when  this  smnmons  was  served, 
for  it  was  before  the  auditor  on  the  question  of  expenses :  but  that  process  can 
afford  no  plea  of  reconvention,  for  it  was  not  brought  by  Harrison,  but  by 
Hall,  and  was  not  even  directed  against  Hairison,  but  solely  against  the  sales- 
men, Messrs.  A.  Oliver  &  Son.  The  summons  in  this  case  is  one  of  damages  for 
alleged  defiEunation  committed  by  the  dfr.  Harrison  through  a  letter  written  by 
him  to  Tumbull,  a^ent  in  Jedburgh  for  Messrs.  Oliver  &  Son,  salesmen,  giving 
instructions  respecting  the  sale,  and  containing  these  words,  of  and  concerning 
the  nuisuer  Hall — '  I  have  no  faith  in  him,  he  has  no  principle.'  This  letter 
was,)u  already  stated,  produced  in  evidence,  and  the  fact  of  such  production  is 
itateti  in  the  summons  as  a  second  and  substantive  CTound  for  damages.  In 
connection  with  this  production  of  the  letter,  it  is  to  be  observed  that  it  was 
plainly  produced,  and  bears  to  have  been  produced,  with. reference  to  the  pro- 
cess 01  interdict  (to  which  the  dfr.  Harrison  was  not  a  party),  and  not  with  re- 
ference to  the  process  of  accounting,  in  which  he  was  the  pursuer.  It  would 
have  had  no  relevancy  as  records  tne  latter  process,  being  merely  the  instruc- 
tions given  by  the  pursuer  himself ;  but  it  was  clearly  relevant  m  the  process 
of  interdict,  to  meet  the  statement  of  the  petitioner  Hall,  that  the  salesmen  had 
no  lawful  autboritv  to  sell  the  engine.  It  was  a  letter  from  a  person  who  then 
claimed  to  be,  and  by  a  judgment,  now  final,  has  been  found  to  be,  the  pro- 
prietor of  the  machine  in  question.    No  doubt  the  two  processes  were,  of  con- 
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sent,  conjoined,  with  a  view  to  facilitating  procedure  ;  but  it  is  not  apprehended 
that  this  circumstance  can  prevent  them  mm  being  considered  separately,  or 
can  materially  affect  the  present  question.  Even,  tnerefore,  if  the  production 
of  such  a  letter  relevant  to  the  question  in  issue  between  the  litigants,  could,  in 
any  case,  afford  grounds  for  an  action  of  damages,  it  is  apprehended  tnat,  in  the 
present  case,  the  production  was  made  in  a  process  to  which  the  dfr.  (Harrison) 
was  not  a  party  ;  and  as  regards  which,  so  far  as  his  interests  were  involved, 
he  stood  in  the  position,  not  of  pursuer,  but  of  dfr.,  and  that,  therefore,  such 
production  of  the  letter  cannot  give  any  support  to  the  plea  of  reconvention,  or 
make  him  amenable  to  this  Cowl;  as  dfr.  in  the  present  action.  With  regard 
then,  to  the  letter  itself,  the  original  and  substantive  ground  of  the  action,  it 
is  a  letter  written  from  England,  by  an  Englishman,  addressed  to  the  agent  in 
this  country  of  the  salesmen  who  were  to  be,  by  its  terms,  instructed  with  re- 
ference to  the  sale  of  the  engine,  then  in  their  hands,  the  property  of  the  writer 
of  the  letter.  At  that  time  there  was  no  process  penaing  in  this  Court  to 
which  he  was  a  party,  and  it  was  not  imtil  a  considerable  time  had  elajsed 
that  he  instituted  an  action  of  accounting  against  the  pursuer  of  the  present 
action.  There  seems,  then,  to  be  no  proper  connection  between  the  present 
action  for  defamation  and  the  action  of  accounting,  in  respect  of  which  it  is 
desired  to  establish  the  dfr.'s  liability  to  be  sued  in  this  Court,  as  arising  in 
eodem  negotio — one  does  not,  in  any  sense,  arise  out  of  the  other,  nor  depend 
for  its  determination  on  the  other,  nor  are  they  ejusdem  generis.  One  is  an 
action  against  an  agent,  calling  him  to  account  with  reference  to  a  special  and 
definite  employment,  the  other  an  action  of  damages  for  alleged  slander.  In 
the  superior  Courts,  the  latter  would  necessarilv  be  tried  under  different  forms 
of  procedure,  and  by  means  of  a  jurv ;  and,  although  this  remark  is  not  directly 
applicable  to  the  inferior  Courts,  it  has  this  bearing  on  the  case — that  it  clearly 
illustrates  the  distinction  above  stated,  and  it  may  be  added  that  the  trial  of  a 
case  of  this  nature,  in  connection  with  the  action  of  accounting,  would  pro- 
bably tend  to  prolong  indefinitely  the  existing  litigation  between  the  parties. 

''  After  careful  consideration  of  the  authorities  bearing  on  the  question,  the 
S.-S.  has  come  to  the  conclusion  that,  in  the  circumstances,  the  plea  of  recon- 
vention is  inapplicable,  and  that  this  Court  has,  in  the  matter,  no  jurisdiction. 

"  In  the  opmions  of  the  whole  Court,  given  in  the  case  of  ThoiMon  v.  White- 
heady  January  25, 1862,  the  nature  of  toe  rights  of  a  native  dfr.  against  a  foreign 
Sursuer,  commonly  treated  of  under  the  head  of  *  reconvention,'  is  very  fuUy 
iscussed,  and  the  principles  which  appear  to  have  been  established  by  that 
judgment  are  (stated  shortly),  that,  in  order  to  afford  ground  for  that  plea, 
there  must  be  either  (1)  some  distinct  connection  between  the  two  actions,  as 
arising  out  of  the  same  facts,  or  out  of  a  relative  judicial  procedure  (such  as  the 
oppressive  use  of  diligence,  as  in  the  case  of  BaiUie  v.  Humej  Deer.  17, 1852); 
or  (2)  that  the  actions  must  be  of  the  same  nature,  which  is  frequently  illus- 
trated by  a  reference  to  the  established  limits  within  which  only  compensatioii 
can  be  effectually  pleaded. 

'*  Applying  to  the  circumstances  of  the  present  case  these  general  principles, 
the  S.-S.  has  been  led  to  the  result  which  appears  in  the  preceding  interlocutor. 
The  other  pleas  were  also  debated,  but  on  tnen;  he  expresses  no  opinion. 

"T,  R." 

''  Edinburgh^  2Sth  May  1873. — The  Sheriff  having  considered  the  reclaiming 
petition  and  answers,  closed  record,  and  whole  process,  with  the  appeals  by  die 
pursuer  against  the  interlocutors  of  30th  January  last,  Recalls,  hoe  sta4u,  the  in> 
terlocutor  reclaimed  against,  and,  before  further  answer,  appoints  the  pursuer 
to  lodge,  within  ten  days,  a  minute  containing,  without  argument,  a  note  of 
any  of  the  authorities  upon  which,  on  the  assumption  of  jurisdiction  in  the 
Sheriff  to  entertain  the  action,  he  maintains  the  competency  and  validity  of  the 
citation  given  to  the  dfr.,  and  continues  the  cause,  reserving  all  questions  of 
expenses,  G.  H.  r  attison. 

"  Note, — ^The  only  question  which  is  disposed  of  by  the  interlocutor  of  the 
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S.-S.  appealed  from  is  that  set  forth  in  the  second  plea  in  law  in^  the  minute  of 
defence — viz.,  that  the  dfr.  is  not  amenable  to  the  jurisdiction  of  this  Court. 

"  The  pursuer's  contention  is  that  the  dfr.  is  amenable  to  the  jurisdiction  on 
the  principle  of  reconvention.  The  Sheriff,  after  repeated  consideration,  and 
notwithstanding  the  force  of  the  views  stated  by  the  S.-S.,  is  not,  as  at  present 
advised,  prepareid  to  sustain  the  plea  of  *  no  jurisdiction '  stated  for  the  dfr. 

"  The  facte  bearing  upon  this  question  are  these  : — 

"  The  pursuer  Hall  acted  as  agent  for  the  defender  Harrison  in  the  manage- 
ment in  Scotland  of  a  travelling  steam  thrashing-mill  and  engine,  belonging  to 
the  defender  Harrison,  for  the  earnings  of  which  the  pursuer  was  liable,  under 
his  appointment  as  agent — t.e.,  ex  contractu,  to  account  to  the  dfr.  A  difference 
having  arisen  between  the  parties,  and  the  dfr.  having  resolved  to  sell  the  mill 
and  engine,  he,  on  the  12th  April  1872,  called,  along  with  the  pursuer  Hall,  on 
Mr.  J.  S.  Tumbull,  agent  at  Jedburgh  for  Messrs.  Oliver  &  Son  of  Hawick,  for 
the  purpose  of  getting  him  to  take  chaige  of  the  mill  and  ensine,  and  sell  it. 
Mr.  Tumbull  stipulated  that,  before  doing  anything,  he  should  receive  written 
instructions  from  Mr.  Harrison.  On  the  following  day  (13th  April  1872)  the 
dfr.  wrote  to  Mr.  Tumbull  the  letter  founded  on  tms  action,  in  which  he  said — 
*  Please  take  the  engine  and  machine  into  your  possession  at  once.  Do  not  take 
the  least  notice  of  Mr.  T.  Hall,  or  any  one  he  may  recommend,  unless  you  have 
a  straightforward  bargain.  I  have  no  faith  in  him,  he  has  no  principle.  The 
engine  and  machine  are  mine,  he  has  been  my  agent^  but  I  can  make  nothing 
of  him.' 

''On  30th  April  the  dfr.,  Mr.  Harrison,  raised,  and,  on  3rd  May,  executed, 
against  the  pursuer  Hall,  an  action  before  this  Court,  concluding  for  coimt  and 
reckoning  by  him,  and  production  of  the  accounte  of  his  intromissions  and 
mana^ment,  as  the  dfr.'s  manager  or  agent  of  the  said  engine  and  thrashing 
machine,  willi  the  proceeds  thereof,  and  for  payment  of  such  sum  as  shall  be 
ascertained  in  said  accounts  to  be  the  true  balance  due  by  him  thereon. 

"  Thereafter,  Mr.  Tumbull  having  suggested  the  propriety  of  exposing  the 
«team-engine  and  thrashing  machine  for  sale  by  auction,  he,  with  the  dfr.  Har- 
rison's authority,  advertised  it  for  sale  accordingly.  The  pursuer  Hall  thereupon 
Resented  a  petition  to  this  Court  for  interdict  against  Oliver  &  Son  alone,  and 
obtained  an  mterim  interdict.  The  two  processes  of  count  and  reckoning  and 
interdict  were,  after  a  record  had  been  made  up  in  each,  conjoined,  and  a  proof 
was  allowed  and  adduced  in  the  conjoined  processes.  Thereafter,  upon  con- 
sidering the  proof,  the  S.-S.  pronounced  an  interlocutor  rei)elling  the  defences 
in  count  and  reckoning,  and  ordaining  the  dfr.  to  produce  the  Dooks  and  ac- 
counte called  for,  and,  in  the  process  of  interdict,  recalling  the  interim  interdict, 
and  dismissing  the  petition  for  interdict,  with  expenses.  This  interlocutor  was 
adhered  to  bv  the  onerifil  The  expenses  in  the  interdict  have  been  since  taxed 
and  decerned  for,  and  the  process  of  interdict  is  at  an  end 

**  In  the  process  of  count  and  reckoning,  the  dfr.  Hall  lodged  his  accounte, 
which,  by  interlocutor  of  26th  December  1872,  were  allowed  to  be  seen,  and 
objected  to.  That  process  is  still  in  dependence .  The  last  interlocutor  is  dated 
dra  March  1873.  The  objections  to  the  accounts  of  the  pursuer  Hall  have  not 
been  disposed  of,  nor  has  any  balance  been  ascertained  to  be  due  by  the  pursuer 
Hall  to  the  dfr.  Harrison.  The  debt  claimed  as  due  by  Hall  to  Harrison  has 
not  been  liquidated  or  constituted. 

'^On  19tn  December  1872  the  pursuer  Hall  raised  the  present  action,  con- 
cluding against  Harrison  for  damages,  in  respect  of  his  havmg  written  and  ad* 
dressed  the  letter  of  13th  April  1872  to  Mr.  Tumbull,  as  containing  the  slander 
afjainst  him,  and  in  respect  of  his  having  caused  that  letter  to  be  produced  by 
Mr.  Tumbidl  when  examined  as  a  witness  for  him  in  the  conjoined  processes 
of  count  and  reckoning  and  interdict. 

**  The  action  of  interdict  may  be  put  out  of  view  in  considering  the  question 
of  reconvention.  It  was  not  an  action  conventionis  at  Mr.  Harrison's  instence, 
and  therefore f  cannot  in  any  way  give  rise  to  an  action  of  reconventionis  against 
hiuL    In  regard  to  the  action  at  Harrison's  instance  against  Hall  (of  count  and 
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leekomng  and  for  payment)^  and  at  Hall's  instanoe  against  Hanisan  for  damageSy 
the  case  stands  thus  : — 

^  The  action  at  the  instanoe  of  Harrison  is  for  the  poipoee  of  hayinff  the 
amonnt  of  the  debt  which  he  aUeges  Hall  is  due  to  him  ascertained,  and  the 
debt  liquidated  by  decree.  There  is  nothing  decided  in  that  case,  except  ELall's 
liability  to  account. 

**  On  the  other  hand,  the  action  at  HaU's  instanoe  against  Harrison  is  for  the 
purpose  of  having  a  decree  for  damages,  said  to  have  been  sustained  by  him  on 
account  of  the  jiMui  delict  committed  by  him  against  the  pursuer,  by  addressing 
the  letter  contaminc  the  alleged  slander  to  a  person  withm  the  fineiiffdom,  and 
b^  publishing  that  letter,  by  calling  for  its  production  in  the  Sheriff  Court  con- 
joined processes.  Now  both  actions  being  mr  the  puipose  of  constituting  a  debt, 
-—one  arising  ex  contractu^  and  the  other  ex  quan  deUcto,  and  founded  on  the 
ojbligation  of  reparation  thence  arising,  they  are,  in  the  sense  both  of  the  civil 
law  and  of  our  law  actions  ^usdan  generis — that  is  to  say,  they  are  both  actions 
for  constitution  of  a  debt,  though  ex  divenie  cotms,  and  the  debt  or  sum  found 
due  in  the  one  case  coula  be  pfeaded,  by  way  of  compensation  or  setoff,  against 
the  debt  found  due  in  the  other. 

"  It  is  not  necessary,  for  the  purpose  of  supporting  the  plea  of  reconvention^ 
that  the  claims  of  the  actio  conventionis  and  of  the  actio  reeonventionis  should 
arise  in  eodem  negotio.  In  the  present  case,  if  that  cannot  be  exactly  predicated, 
it  may  be  said  that  they  do  in  one  sense  arise  ex  eodem  negotio,  For  the  rela- 
tionship between  the  parties  of  principal  and  agent  enters  deeply  into  both 
actions.  The  letter  founded  on  by  Hall  in  the  present  action  has  special  re- 
ference to  the  pursuer's  conduct  as  Harrison's  agent,  and  it  is  in  respect  of  that 
relationship  that  Hall  is  called  as  a  dfr.  in  the  action  of  .count  and  reckoning, 
under  which  his  whole  actions  and  conduct  as  such  are  in  course  being  enquired 
into. 

'^  It  seems,  therefore,  both  according  to  law  and  consonant  with  equity,  that 
these  two  cases  should  be  tried  simultaneously,  and  by  one  and  the  same  tri- 
bunal. The  Sheriff,  therefore,  thinks  that,  upon  the  principles  embodied  in 
the  opinions  of  the  judges  in  the  case  of  Thomson  v.  JFhitehead,  and  the  autho- 
rities there  referred  to,  the  dfr.  Harrison  is  liable  to  the  jurisdiction  of  this 
Court,  in  the  action  at  Hall's  instance,  upon  the  ground  of  reconvention. 

''  Indeed,  it  appears  to  the  Sheriff  that  it  is  more  favourable  to  Mr.  Harrison 
that  this  case  should  be  disposed  of  in  the  Court  where  the  whole  conduct  of 
Hall  as  his  agent  is  in  course  of  being  enquired  into,  and  will  be  disclosed. 

''  But  the  Sheriff  doubts  whether,  asHuming  that  there  is  jurisdiction  to  enter- 
tain the  action,  the  dfr.  Harrison  has  been  well  brought  in  Court  The  general 
rule  of  law  is  undoubted  that  the  Sheriff's  warrant  of  citation  has  no  effect 
against,  and  in  regard  to  a  d£r.  residing  out  of  Scotland,  cannot  be  made  avail- 
able to  cite  him  even  by  letters  of  supplement  under  Her  Majesty's  signet.  In 
the  recent  cases  of  Pirie  and  Sons  (20th  February  1867,  5  Macph.  497),  and 
Kermack  (7th  July  1871,  9  Macpn.  984),  where  the  jurisdiction  of  the 
Sheriff  was  sustained  to  entertain  action  brought  afi[ainst  a  foreigner  on  the 
ground  of  locus  contractus  and  locus  solutionis^  the  dfrs.  were  cited  personally, 
while  within  the  Sheriff's  jurisdiction,  and,  although  the  ground  of  jurisdiction 
in  these  cases  was  different  from  the  present,  it  was  there  held  that,  while  the 
ground  of  jurisdiction  was  undoubted,  personal  citation  while  within  the 
Sheriff's  territory  was  necessary  to  bring  the  dfr.  competently  before  the  Court, 
In  this  cose  what  the  pursuer  has  done  is,  to  leave'  a  copy  of  the  summons  at 
the  house  of  the  dfr.'s  procurator,  Mr.  Lawrie.  The  Sheriff  does  not  know  of 
any  authority  for  this  mode  Of  citation,  but,  if  the  pursuer  can  point  out  any 
authority  for  it,  the  Sheriff  will  be  glad  to  consider  it.  The  doctrine  of  recon* 
vention  may  give  the  Sheriff  jurisdiction  against  the  dfr.  to  eiit«rtaiu  the  action, 
but  does  it  dispense  with  citation  of  the  dfr.  in  a  legal  and  competent  manner! 
In  an  actio  reeonventionis  docs  the  dfr.  not  require  to  be  lawfully  convened — i.c,. 
cited,  as  much  as  in  an  actio  conventionis  ?  To  the  Court  of  Session  edictal 
citation  would  be  effectual  for  that  purpose.    To  the  Sheriff  Couit  such  citation 
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against  a  foreigner  is  of  no  avail.  And,  therefore,  in  his  case,  will  any  other 
than  personal  citation  suffice  ?  It  may  be  well  for  the  dfr.  to  consider  whether 
it  may  not  be  for  his  advantage  to  dispense  with  any  other  citation,  and  so 
ha?e  the  action  of  damages  disposed  of  by  the  same  Court  before  which  the 
action  of  count  and  reckoning  involving  the  whole  actings  of  the  pursuer  Hall 
as  his  agent  in  regard  to  the  steam-engine  and  thrashing-mill  are  investigated. 
If  he  thinks  proper  to  do  so,  the  cause  can  proceed  without  further  delay. 

«  G.  H.  P." 
The  case  has  been  settled  by  compromise. 

Act — Rchwru?* AU. — Laurie, 


Sheriffs  Dove  Wilson  and  Gdthrie  Smith. 

B.  MUTCH  V,  W.  BLACK — Nw.  12,  1873. 

Jwriidiction — Citatum — Personal  service, — In  this  case,  ihe  following  interlo- 
cutors have  been  pronounced  : — 

^^Aberdeen,  I2th  November  1873. — Having  considered  the  case,  Finds  as 
natter  of  fact,  (1)  That  prior  to  Martinmas  1872,  the  defender  resided  with  his 
father  in  the  county  of  Aberdeen  ;  (2)  That  at  that  date  he  went  to  Newcastle^ 
and  that  he  has  since  been  there,  or  in  its  neighbourhood,  in  various  occuna- 
tions,  except  for  a  short  period  of  about  seventeen  days,  when  he  again  resided 
with  his  father :  (3)  That  it  is  not  proved  that  the  defr.  has  any  dwelling-house 
or  fixed  oecttpatioii  in  England,  or  that  he  left  Scotland  animo  remanendi ;  (4) 
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Sheriff  Dove  Wilson. 

cook  V,  BAULIEBE — October  II,  1873. 

Jurisdiction — Apprehension  as  in  meditatione  fugse — Apprehension  in  England. 
— Cook,  a  tailor  in  Aberdeen,  presented  a  petition  a^inst  Sauliere,  residing  in 
Aberdeen,  setting  forth  that  Sauliere  was  owing  him  £5Z,  5s.  IQd.  for  goods 
fuinished  on  account,  for  payment  of  which  he  had  raised  an  action,  still  in 
dependence ;  and  that  he  had  been  credibly  informed,  and  in  his  conscience 
believed,  that  Sauliere  was  in  meditatione  fugoe,  and  about  to  leave  Scotland, 
whereby  petitioner  would  be  defrauded  or  aisappointed  of  his  said  debt.  Petr. 
therefore  craved  a  warrant  for  the  apprehension  of  Sauliere,  and  his  detention 
until  he  should  find  sufficient  caution  de  judicio  cisti  in  common  form.  The 
petr.  having  made  oath  in  supplement  of  the  statements  in  the  petition,  the 
S.-S.  granted  warrant  for  the  apprehension  of  tlie  respondent,  and  recommended 
all  judges  and  magistrates  to  concur  in  the  warrant.  This  warrant  was  dated 
4th  October.  Respt.  was  arrested  in  London,  and  brought  to  Aberdeen,  where 
he  was  examined  on  the  10th.  The  S.  S.  (Dove  Wilson)  then  "  in  respect  of 
the  pointed  denial  by  the  respt.  of  any  intention  to  leave  the  kingdom^^  allowed 
both  parties  a  proof  as  to  whether  the  respt.  was  in  meditoMonefagas.  The  proof 
was  taken  on  the  11th  October,  and  thereafter  the  following  interlocutor  was 
pronounced : — 

"Aberdeen,  11  th  October  1873. — Having  heard  parties'  procurators.  Finds  that 
the  warrant  granted  on  this  petition  was  executed  under  an  indorsation  by  a 
magistrate  in  England,  by  the  apprehension  of  the  respt.  in  London :  Finds 
fiuch  apprehension  incompetent,  and  that  the  respt  is  not  lawfully  within  the 
jurisdiction  of  this  Court :  Therefore  dismisses  the  petition,  and  grants  warrant 
for  the  liberation  of  the  respt. :  Finds  the  petr.  liable  to  the  respt.  in  the  ex- 
penses of  process,  &c  J.  Dove  Wilson." 

ild.-V.  WaUjun. AIL— A,  F.  Wright. 
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That  the  cause  of  action  originated  in  Aberdeenshire  ;  (5)  That  the  defr.  waji 
personally  within  the  jorisdiction  of  this  Court  at  the  time  the  summons  was 
served ;  (6)  That  he  was  residing  in  his  father's  house  at  the  time  the  citation 
was  left  for  him  there  :  Therefore,  Finds,  as  a  matter  of  law,  (1^  That  the  defr. 
has  not  lost  his  original  domicile  in  his  father's  house,  and  tnat  the  citation 
haying  been  left  for  him  while  he  was  actually  there  was  valid  ;  and  (2)  That 
this  Court  has  jurisdiction  to  try  the  questions  at  issue  in  this  case  ;  Refuses, 
accordingly,  the  defence  of  no  jurisdiction  :  Allows  the  pursuer  a  proof  of  her 
averments,  and  to  the  deft,  a  conjunct  probation :  and  appoints  the  cause  to  be 
enrolled  that  a  diet  of  proof  may  be  fixed.  J.  Dove  Wilson. 

'^NoU. — ^This  case  affords  a  strong  illustration  of  the  propriety  of  all  writs 
being  served  personally  on  the  defr.  Had  the  summons  been  served  in  that 
way,  the  defence  of  no  jurisdiction  could  not  have  arisen.  In  any  view,  the 
time  and  expense  of  disposing  of  the  defence  would  thus  have  been  avoided, 
and  the  pursuer  would  also  have  avoided  the  risk  of  a  different  view  of  it  from 
that  of  the  S.-S.  being  ultimately  taken,  and  of  the  whole  investigation  being 
thus  lost  Although  the  general  practice  has  for  long  been  very  lax  on  this 
point,  officers  ought  to  know  that  tue  Statute  1540,  c.  75,  concerning  citations, 
requires  that  write  be  personally  served,  and  allows  officers  to  use  other  kinds 
of  service  against  defrs.  only  '  gif  they  cannot  find  them  personalie.'  In  the 
present  case,  there  could  have  been  no  difficulty  in  finding  the  defr.  personally, 
because  he  was  living  openly  in  his  father's  house  about  the  time  of  the  service. 

"  It  admits  of  no  doubt  that  this  Court  would  have  had  jurisdiction  had  defr. 
been  personally  cited.  The  action  is  for  the  aliment  of  an  illegitimate  child, 
alleged  to  have  been  begotten  and  bom  in  Aberdeenshire.  It  is  immaterial 
whether  the  obligation  on  the  father  to  pay  the  aliment  be  considered  as  arising 
on  contract  or  delicti  Assuming  personal  citation,  the  case  of  Pirie  v.  Warden 
(20th  February  1867,  5  Macph.  497)  would  have  been  conclusive  as  to  there 
being  jurisdiction,  if  the  obligation  be  one  of  contract ;  and  if  it  be  one  arising 
out  of  delict,  the  case  of  Kemuuk  v.  Watson  (7th  Jul}'  1871,  9  Macph.  98^ 
would  have  been  equally  conclusive. 

"  The  qiiestion  for  consideration  in  this  case  is,  therefore,  whether  the  element 
of  personal  citation  is  absolutely  indispensable.  On  principle  it  is  not  essentiaL 
Lord  Justice-Clerk  (Inglis)  points  out,  Sinclair  v.  Smith,  l7th  July  1860,  22  D. 
1480)  that  *  it  is  presence  within  the  territory  when  the  summons  is  served ;  that 
is  the  important  fact,  combined  with  Scotch  origin  or  Scotch  contract  to  found 
jurisdiction.'  In  the  same  case  he  explaijis  that  *  the  only  reason  why  personal 
service  is  necessary,  and  indeed  of  any  advantage,  is  that  in  every  such  case  as 
the  present  it  is  assumed  that  defr.  had  not  a  dwelling-place  at  which  service 
could  duly  be  made  without  finding  defr.  personally ;  and  consequently  that 
service  could  not  be  duly  made  except  personally,  for  if  he  had  such  a  dwelling, 
house — i.e,,  a  place  of  residence  for  forty  days  previously — ^the  present  question 
would  not  arise,  for  he  would  be  subject  to  the  jurisdiction  of  the  courts  of  the 
country  ratione  domicilii,  as  was  established  in  Joel  v.  Gill,  following  and  con- 
firming many  previous  cases.' 

"  The  essentials  for  igiving  jurisdiction,  therefore,  exist  in  the  present  case, 
namely — Aberdeenshire  obligation,  and  personal  presence  of  defr.  within  the 
county  at  the  time  the  summons  was  served.  The  question  at  issue  is  thus 
narrowed  to  the  point  whether  the  citation  was  sufficiently  made  by  leaving  it 
for  defr.  at  his  father's  dwelling.  It  is  clear  that  the  defr.  had  not  been  forty 
days  there  at  the  time  of  service.  The  summons  was  served  on  30th  July,  and 
the  defr.  seems  to  have  arrived  at  home  only  on  the  25th.  But  residence  for 
forty  days  is  not  essential  in  every  case  to  make  the  dwelling-house  the  proper 
place  of  service.  No  stipulation'  to  that  effect  is  to  be  found  in  the  Statute 
regulating  citations.  It  is  a  provision  introduced  in  practice  for  settling  matters 
of  doubt,  and  its  effect  is,  that  where  a  defr.  has  no  other  connection  with  the 
dwelling-house  at  which  service  is  made,  except  that  of  occupying  it  for  a  time, 
the  criterion  of  his  having  been  or  not  been  there  for  forty  days  is  accepted  as 
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conclusive.  If  the  house  be  the  defr.'s  domicile,  however,  it  is  enough  if  he  be 
in  the  occupation  of  it  at  the  time  of  the  service,  no  matter  for  how  short  a  time 
previously  he  may  have  been  there.  For  example,  it  has  been  decided  that  if  a 
person  hire  a  house,  and  go  there  with  his  family  and  furniture,  it  becomes  his 
dwelling-house  for  the  purpose  of  citation  as  soon  as  he  begins  to  occupy  it. 
The  ground  of  this  decision  is  that  it  is  for  the  time  being  the  defr/s  proper 
dwelling-house. 

It  seems  to  the  S.-S.,  that  at  the  time  this  summons  was  served  on  defr.,  his 
father's  house  must  be  considered  as  his  dwelling-house,  because  his  domicile 
was  there  ;  he  was  actually  there  ;  and  he  had  no  other  dwelling-house.  He 
had  lived  at  his  father's  house  till  he  was  twenty-one  years  of  age.  He  had  left 
for  Newcastle  only  at  Martinmas  preceding,  and  only  in  search  of  occupation. 
While  away,  he  had  been  in  at  least  two  occupations,  and  two  residences.  W  hen 
at  home,  he  was  out  of  employment,  and  when  he  went  back  he  went  apparently 
to  a  new  residence,  as  well  as  a  new  occupation.  As  there  is  no  mention  of  his 
having  had  any  dwelling-house  of  his  own,  it  may  be  assumed  that  while  there 
he  was,  like  other  young  men  of  his  age,  living  in  lodgings.  In  the  circum- 
stances thus  disclosed  there  is  nothing  to  show  that  he  had  left  Scotland  animo 
remanendL  The  permanency  of  his  remaining  in  England  would  depend  on 
his  getting-  and  keeping  employment ;  on  his  keeping  his  health,  as  well  as  on 
his  prospects  here  if  he  returned.  It  was  therefore  altogether  uncertain.  If  he 
could  not  be  said  to  be  domiciled  in  England,  the  domicile  of  origin  would 
remain ;  and  if  service  was  made  at  the  place  of  his  domicile  while  he  was 
residing  there,  the  service  ought  to  be  siiJSicient.  If  the  service  be  sufficient,  the 
other  essentials  for  giving  jurisdiction  are  present,  and  the  defence  of  no  juris- 
diction falls  to  be  repelled. 

"  The  S.-S.  may  conclude  with  the  remark  that  it  would  be  very  unfortunate 
if  any  other  conclusion  were  to  be  reached  in  the  present  case,  because  the 
practical  difference  between  what  was  done  and  what  defr.  contends  ought  to 
nave  been  done  was  imperceptible.  He  got  the  summons  in  point  of  fact  on 
the  day  it  was  served.  The  only  difference  would  have  been  that,  instead  of 
getting  it  from  one  of  the  inmates  of  his  father's  house,  he  would  have  got  it 
directly  from  the  officer's  hands.  J.  D.  W." 

**  !Edinbwyhy  26th  December  1873. — ^The  Sheriff  having  considered  the  reclaim- 
ing petition  for  the  defr.  against  the  interlocutor  on  12th  November  last,  with 
the  answers  thereto  for  the  pursuer,  proof  led,  and  whole  process,  dismisses  the 
appeal :  Affirms  the  interlocutor  of  tne  S.-S.  J.  Guthrie  Smith. 

"  Not4, — The  pursuer  gave  birth  to  an  illegitimate  child  at  Ellon  on  8th  June 
1H72,  the  result,  she  says,  of  connection  Matn  the  defr.  near  Ellon  in  October 
1871. 

**  The  defr.  was  then  living  and  working  with  his  father,  but,  at  Martinmas 
1872,  he  went  to  Newcastle.  He  there  obtained  work  as  a  labourer,  and  was  for 
some  time  in  the  Durham  police.  In  Jidy  1873,  being  out  of  employment,  he 
came  home  to  his  father's. 

"  During  this  stay  he  received  the  present  summons,  which,  however,  was  not 
served  personally,  having  been  left  for  him  at  the  house. 

'*  At  this  time  he  had  no  house  in  England,  but  it  was  his  intention  to  return 
thither  in  search  of  employment,  and,  accordingly,  he  did  return  seven  days 
after  the  service  of  the  summons. 

"  The  case  thus  materially  differs  from  Crichton  v.  Bobby  which  was  the  case 
of  an  Englishman  caught,  as  it  were,  by  the  officer  when  he  was  accidentally 
present  in  Scotland,  whtle  this  is  the  case  of  a  Scotchman  who,  having  been 
temporarily  absent  in  England,  returns  to  the  only  home  of  his  own  which  he 
ever  had — bis  father's  house. 

"  His  absence'  endured  for  little  more  than  six  months,  and  that  it  was 
temporary  is  proved  by  the  fact  that  when  he  did  come  home,  he  was  under  no 
engagement  re<^uirin^  him  to  return  to  England,  and  there  is  nothing  to  shew 
that  his  connection  with  that  country  .was  not  absolutely  severed. 
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'^  If  he  had  had  a  hoiue  of  his  own  in  England,  a  different  ^nertion  might 
have  arisen,  for  then  there  may  have  heen  an  English  jurisdiction  to  compete 
with  the  original  Scotch  jurisdiction  ;  but  as  the  facts  stand,  if  the  defr.  was  at 
the  date  of  citation  beyond  the  reach  of  the  Scotch  Courts,  he  was  beyond  the 
reach  of  law  altogether. 

''  Further,  consider  the  nature  of  the  obli^tion  which  the  pursuer  seeks  to 
enforce.  It  is  greatly  stronger  than  any  obligation  arising  eitner  from  contract 
or  delict,  because  it  pertains  to  the  ethico-iurioical  class  resulting  ez  jun  naturae. 
It  is  an  action  for  the  aliment  of  a  child  bom  and  begotten  in  Aberdeenshire, 
and  yet  the  Court  is  asked  to  hold  that  this  man's  own  offspring  is  to  be  allowed 
by*  him  to  starve,  because  forty  days  had  not  elapsed  subsequent  to  his  return 
from  Enghmd. 

''  For  these  reasons  the  Sheriff  concurs  with  the  S.-S.  in  thinking  that  the 
Court  has  jurisdiction,  and  that  the  objections  to  the  citation  are,  in  the  circum- 
stances, inmiateriaL  J.  G.  S." 

AcL'-J.  M,  Shaw. AIL— J.  Meffet. 


Sheriffs  QuTHRiE  Smith  and  Cohrie  Thomson. 

6RANFELT  AND  CO.  V.  BLAIN— Jan.  7,  1874. 

Sheriff— Jurisdiction — Merchant  Shipping  Acts — Detention  of  vessels  under 
orders  of  Board  of  Trade, — A.  £.  Granfelt  &  Co.,  ship  brokers,  Aberdeen,  and 
Axel  Edward  Granfelt,  the  only  partner  of  the  company,  and  Nickelsen  &  Co., 
shipowners,  Christiania,  Nom^ay,  and  A.  E.  Granfelt  as  their  mandatary,  on  the 
narrative  that  Granfelt,  a  Swedish  subject,  not  naturalized  in  this  countiy,  and 
not  capable  of  holding  British  shipping,  purchased,  on  7th  November,  from 
Thomas  Adam,  ship-owner,  Aberdeen,  the  ship  "Florida,"  of  Banff,  the  sale  being 
concluded  by  a  deposit  of  £120  (part  of  the  price  of  £1200),  and  the  exchange 
of  a  bill  of  sale  on  the  8th,  ana  that  Granfelt  subsequently  (on  the  20th)  sold 
the  vessel  to  Nickelsen  &  Co.,  sought  to  interdict  James  II.  Blain,  collector  of 
customs,  Aberdeen,  who,  on  13th  November,  ordered  the  vessel  to  be  detained 
from  proceeding  to  sea,  in  pursuance  of  orders  from  the  Board  of  Trade,  made 
on  the  11th,  in  conformity  with  power  granted  by  the  Merchant  Shipping  Act, 
1873,  from  interfering  in  any  way  with  said  ship,  or  in  any  wav  obstructing  the 
petitioners  in  removing  her  from  Aberdeen.  A  record  was  made  up  and  closed. 
The  S.-S.  (Thomson)  pronounced  the  following  interlocutors  : — 

"  Aberdeen,  26th  December  1873. — Having  heard  parties'  procurators  on  the 
closed  record,  and  thereafter  considered  the  process,  Repels  tne  first  plea  in  law 
stated  for  the  respondent :  And  before  further. answer,  allows  the  petitioners  a 
proof  of  their  averments — (1)  That  the  petr.,  A.  R  Granfelt,  is  the  only  partner 
of  the  firm  of  A.  E.  Granfelt  &  Go. ;  (2)  That  he  is  a  Swedish  subject,  not 
naturalized  in  this  countir  ;  (3)  That  he  has  executed  a  bill  of  sale  of  the  vessel 
in  question  in  favour  of  tne  other  petrs.,  Nickelsen  &  Co.,  all  the  members  of 
which  firm  are  foreigners  :  Allows  the  respt  a  conjunct  probation  :  And  assigns 
the  29th  insL,  at  10  o'clock  A.M.,  within  the  Court-house  at  Aberdeen,  as  the 
time  and  place  for  proceeding  with  the  proof  :  Further,  grants  diligence  against 
witnesses  and  havers.  John  Comrie  Thomhon. 

"Note, — The  respt 's  first  plea,  if  sustained,  would  be  attended  with  monstrous 
inconvenience  and  hardship.  It  is  in  those  terms  : — *The  respt  having  acted 
all  along  under  orders  from  the  Board  of  Trade,  any  suit  in  reference  to  the 
detention  of  the  vessel  ought  to  have  been  brought  against  the  Board  of  Trade, 
and  at  London.'  The  Board  of  Trade  is  probably  liable  in  relief  to  the  respt. 
for  any  expense  to  which  he  may  be  put  in  carrying  out  their  orders,  but  the 
S.-S.  cannot  adopt  the  view  that,  while  that  department  of  Government  acts  in 
all  parts  of  the  kingdom  through  the  resident  collector  of  customs,  persons 
feeling  themselves  ag^eved  by  the  measures  they  adopt  have  no  recourse  even 
to  get  preventive  justice  from  the  Court  of  the  Judge  Ordinary  of  the  bounds. 


SHERIFF  COURT  REPORTER.  117 

Where  are  they  to  go  ?  The  respt  says  to  London.  But  the  English  Court 
has  no  jurisdiction  here.  If  the  S.-S.  refused  to  sustain  his  jurisdiction  in  this 
case,  it  would,  in  his  opinion,  mount  to  a  complete  denial  of  justice  to  the  petrs. 
"The  question  here  raised  turns  upon  whether  the  ship  was  British  or 
foreign  at  the  time  the  order  of  detention  was  pronounced.  She  was  sold  to 
the  petrs.  They  say  they  are  aliens  not  naturalized.  The  respt.  does  not 
know,  and  does  not  admit  this.  This  point  must  ante  omnia  be  cleared  up. 
The  burden  of  doing  so  lies  on  Mr.  Granielt,  who  is  carrying  on  business  and 
living  in  this  country.  The  respt.  may  possibly  get  such  information  privately 
from  the  petrs.  as  will  justify  him  in  judicially  admitting  Mr.  Granfelt's  aver- 
ment, ana  so  proof  may  be  rendered  imnecessary.  J.  C.  T." 

**  Aberdeen^  December  30,  1873. — Having  resumed  consideration  of  the  cause, 
together  with  the  deposition  of,  and  prmluctions  made  bv  the  pursuer  Granfelt 
— S^ds  that,  prior  to  7th  November  1873,  the  registered  British  ship  'Florida,' 
of  Banff,  was  owned  by  Thomas  Adam,  shipowner,  Aberdeen,  and  others:  That 
on  that  date  the  said  owners  accepted  an  offer  made  by  the  petrs.,  Granfelt  & 
Company,  to  buy  the  said  ship :  That  it  was  agreed  that  the  ship  should  be 
inunediatelv  handed  over  to  the  care  of  the  purchasers  on  payment  of  a  deposit 
of  jC120  :  'f  hat  the  said  deposit  was  paid  on  8th  November,  and  that  the  vessel 
was  at  the  same  time  handed  over  to  Granfelt  &  Company  :  That  on  the  same 
date  the  owners  executed  a  bill  of  sale  of  the  ship  in  favour  of  the  petr.  A.  £. 
Granfelt :  That  on  11th  November  there  was  delivered  to  the  sfdd  Thomas  Adam 
an  intimation  by  the  Board  of  Trade  that  they  had  ordered  the  detention  of  the 
said  vessel  till  she  could  be  surveyed :  That  on  the  13th  November  she  was 
surveyed  by  officials  of  the  Board  of  Trade :  That  on  the  same  date  the  said 
Thomas  Adam  and  the  petrs.  Granfelt  &  Company,  who  described  themselves 
as  acting  on  behalf  of  clients  abroad,  intimated  to  the  said  surveyors  and  to  the 
Assistant  Secretary,  Marine  Department,  Board  of  Trade,  that  the  'Florida'  had 
been  purchased  on  the  8th  of  said  month  by  the  said  petrs.  for  clients  abroad  : 
That  the  said  ship  has  since  been  detained  at  the  instance  of  the  respt,  acting 
on  instructions  from  the  Board  of  Trade :  That  on  20th  November  the  bill  of 
sale  in  favour  of  the  petr.  Granfelt,  along  with  the  ship's  register,  was  handed 
to  the  respt.,  and  on  4th  December  was  caused  by  the  petrs.  to  be  sent  to  the 
registrar  at  the  port  of  Banff,  who  the  next  day  entered  the  same  in  his  register, 
and  intimated  that  the  registration  had  been  cancelled:  That  the  petrs.  are 
foreigners,  and  are  incompetent  to  own  a  British  ship :  Finds,  in  point  of  law, 
that  on  a  sound  construction  of  the  Merchant  Shipping  Acts,  1854  to  1873,  the 
said  vessel  ceased  to  be  subject  to  the  provisions  of  the  12th  sec.  of  the  Merchant 
Shipping  Act,  1873,  as  at  8th  November  last,  being  the  date  when  the  petrs. 
acquired  a  beneficial  interest  in  the  said  ship  :  Therefore  interdicts,  prohibits, 
ana  discharges,  in  terms  of  the  prayer  of  the  petition,  and  decerns  accordingly : 
Finds  the  petr&  entitled  to  expenses,  subject  to  modification,  &c. 

'*  J.  CoMRiE  Thomson. 

"Note, — The  questions  of  fact  raised  in  this  case  may  be  said  now  to  be  un- 
disputed ;  but  points  of  great  delicacy  in  regard  to  the  construction  of  the 
Statute  anent  merchant  snipping  have  been  raised,  and  now  fall  to  be  disposed 
of.  The  Act  of  1873  confers  upon  the  Board  of  Trade  very  arbitrary  powers  in 
regard  to  the  detention  of  vessels  which  are  reported  to  them  to  be  unseaworthy. 
The  first  question  is  whether  these  powers  extend  to  all  vessels  lying  in  British 
ports,  whatever  may  be  their  nationality,  or  only  to  British  ships.    The  S.-S.  is 


The  firet  clause  of  the  fourth  part  of  the  Act  of  1854  is  in  these  terms : — *  The 
fourth  part  of  this  Act  shall  apply  to  all  British  ships,  and  all  foreign  Jtteam  ships 
gg^P_jj|Cpa8aengerB  between  places  in  the  United  Kingdom,  shall  be  subject '  to 
all  its  provisions,  &c.  Again,  the  first  words  of  the  12th  section  of  the  Act  of 
1873  proceed  thus  : — *  Where  the  Board  of  Trade  have  received  a  complaint,  or 
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have  reason  to  believe  that  any  British  ship  is,  bj  reason'  of  her  defective  con- 
dition, unfit  to  proceed  to  sea,  they  may  appoint  a  surveyor,  etc.  Foreign  ships 
are  not  altogether  overlooked  by  the  IStatute,  as  the  23rd  section  provides  that 
any  one  who  carries  dangerous  goods,  without  certain  specified 'precautions,  'in 
any  vessel,  British  or  foreign/  shall  be  liable  to  a  penalty.  The  policy  of  the 
Act,  apparently,  is  to  prevent  foreign  vessels  as  well  as  Britisn  from  being 
sources  of  risk  to  other  vessels  which  may  be  in  their  neighbourhood,  but  not  to 
interfere  directly  for  the  protection  of  the  lives  of  those  who  sail  in  forei^  ships, 
in  respect  of  their  unseaworthiness.  The  use  of  the  word  '  Foreign '  in  one  part 
of  the  Act  and  not  in  another,  indicates  that,  when  not  expressed^  it  is  not  to  Ije 
held  as  implied.  So  far  it  seems  pretty  clear  that  the  I2th  clause  of  the  recent 
Statute  does  not  apply  to  foreign  vessels.  But  it  is  proper  to  notice  the  last 
clause  of  that  section,  which  is  in  these  terms  ; — '  When  a  ship  bas  been  detained 
under  this  section  she  shall  not  be  released  by  reason  of  her  British  raster 
having  been  closed.'  Two  views  of  the  effect  to  be  given  to  this  clause  have 
been  presented  to  the  S.-S.  The  petrs.  argued  that  its  true  meaning  was  that 
when  once  an  order  of  detention  had  been  made  upon  a  ship  to  which  such  an 
order  was  legally  applicable,  the  fact  that  during  the  currency  of  the  order  the 
vessel  ceased  to  be  tne  property  of  British  owners  should  not  operate  as  a  release. 
There  can  be  no  doubt  that  the  clause  means  as  much  as  that.  But  the  respt. 
maintained  that  it  meant  more,  and  that  it  extended  the  powers  of  detention  to 
vessels  whose  British  character  had  been  lost  at  any  time  prior  to  the  order  being 
served.  The  S.-S.  is  unable  to  adopt  the  latter  view,  although  he  does  not  deny 
that  it  is  plausible,  but  for  the  reasons  given  above,  and  also  because  such  an 
interpretation  would  leave  no  limit  as  to  the  time  when  the  ship  ceased  to  be 
British,  he  holds  that  an  order  of  detention  is  effectual  only  upon  a  vessel  which 
at  the  time  the  order  was  made  was  British. 

"  The  next  question  is,  What  constitutes  a  British  ship  ?  The  answer  to  that 
is  not  difficult.  A  ship  ceases  to  be  British  when  she  is  transferred  to  an  j 
person  not  qualified  to  be  the  owner  of  a  British  ship.  That  is  clear  from  the 
53Td  section  of  the  Act  of  1854.  Two  sanctions  are  imposed  by  t)ie  Statute  in 
order  to  secure  that  there  shall  be  no  mistake  about  this  matter.  First,  at  the 
time  of  the  transfer,  the  former  owner  must  immediately  give  notice  to  the 
registrar  of  the  ship's  port  of  registry,  and  if  he  makes  default  in  obeying  that 
provision  he  incurs  a  penalty  not  exceeding  ;£100 ;  and  second,  by  the  lOBrd 
section  of  the  same  Statute,  it  is  provided  that  '  if  any  unqualified  person 
acquires  as  owner  any  interest,  either  legal  or  beneficial,  in  a  ship  using  a  British 
flag  and  assuming  the  British  character,  such  interest  shall  be  forfeited 
to  Her  Majesty.'  Now,  it  is  admitted  that  the  present  petrs.  are  *  unqualified 
persons,'  and,  accordingly,  either  their  interest  in  the  *  Florida '  has  been  forfeited 
to  Her  Majesty,  or  the  vessel  has  ceased  to  be  British. 

**  This  brings  the  Court  naturally  to  consider  the  third  question,  which  con- 
sists of  two  parts — First,  Has  the  '  Florida '  ceased  to  be  a  British  vessel?  and 
second,  if  so,  when  ? 

In  the  ordinary  case  of  the  sale  of  a  British  ship  to  persons  qualified  to  own 
British  shipping,  three  things  are  necessary  :  a  bill  of  sale  or  instrdment  in 
writing,  an  entir  on  the  register  at  the  ship's  port,  and  either  an  endorsement 
on  the  certificate  or  a  new  registry.  But  when  a  British  ship  is  sold  to  a 
foreigner  a  bill  of  sale  cannot  be  recorded  in  bis  favour.  A  valid  transfer,  it  is 
true,  may  be  made  of  the  whole  vessel  or  of  any  share  in  her  to  an  unqualified 
person,  but  in  either  case  the  vessel  ceases  to  be  British,  and  must  be  taken  off 
the  register,  and  must  cease  to  use  the  British  flag  or  to  assume  the  British 
national  character,  under  the  penalty,  as  has  been  noticed  above,  of  forfeiture  of 
the  whole  ship  to  the  Queen.  It  appears  to  the  S.-S.  that  the  change  of 
nationality  occurs  at  the  moment  of  transfer,  and  does  not  depend  upon  the 
closing  01  the  registry.  The  effect  of  the  owner  omitting  to  get  the  register 
closed  immediately  is,  as  has  been  shown,  to  expose  him  to  a  penalty,  not  to 
suspend  the  transfer ;  and,  on  the  other  hand,  the  result  of  a  foreigner  sailing  a 
British  flag  is  not  to  leave  the  vessel  the  property  of  its  former  owners,  but  to 
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forfeit  it  to  the  Crown.  The  interest  which  a  foreigner  is  to  have  in  order  to 
such  forfeiture  taking  effect  is  declared  by  the  Act  to  be  either  a  '  legal  or  a 
beneficial '  one,  and  the  amending  Act  of  1862,  section  3rd,  declares  that  the 
expression  '  beneficial  interest/  whenever  used  in  the  second  part  of  the  Act  of 
1854.  includes  interests  '  arising  under  contract  and  other  equitable  interests.' 

**  Such  being  the  law  as  the  S.-S.  interprets  it,  it  seems  to  him  that  the  petrs. 
had,  at  the  date  when  their  offer  to  purchase  the  *  Florida '  was  accepted,  ana  they 
had  paid  the  stipulated  deposit,  acquired  a  beneficial  interest  in  tne  vessel ;  that 
she  therefore  ceased  to  be  a  British  ship  ;  and  that  the  order  of  detention  sub- 
sequently made  did  not  affect  her.  It  is  not  pretended  that  after  the  transfer 
the  vessel  ^used  the  British  flag,  or  assumed  the  British  character ;  and  any 
question  as  to  delay  m  closing  the  registry,  and  the  <K)nsequent  incurring  of 
penalties,  is  not  before  the  Court, 

**  It  is  satisfactory  to  notice  that,  so  far'  as  appears  from  the  correspondence, 
the  n^otiations  for  the  transfer  of  the  ship  seem  to  have  been  conducted  in  bona 
fide,  and  that  there  is  a  certificate  in  process  by  three  skilled  persons — ^viz., 
Messrs.  HaU,Cargill,  and  Main — to  the  effect  that,  in  their  opinion,  the  'Florida ' 
la  '  in  a  trustworUiy  state  to  take  in  ballast  to  proceed  to  any  port  in  Norway. 

"J.  C.  T.'* 

"Aberdeen  J  *7th  January  1874. — The  Sheriff  having  heard  parties*  procurators 
on  the  respt's  appeal,  and  considered  the  record  and  whole  process.  Recalls  the 
interlocutors  appealed  against :  Finds  that  in  the  matter  of  this  petition  the 
Court  has  no  jurisdiction  :  Therefore  dismisses  the  petition  :  Finds  the  respt. 
eutitletl  to  expenses  :  Allows  an  account  to  be  given  .in,  and  remits  the  same, 
when  lodged,  to  the  auditor  for  taxation  :  And  decerns.   J.  Guthrie  Smith. 

**  Note, — The  act  challenged  in  this  process  is  an  act  of  the  Board  of  Trade. 
They  only  have  the  power  of  seizing  unseaworthy  ships  under  sec.  12  of  the 
Merchant  Shipping  Act  of  1873  ;  and  it  may  be  assumed  that  if  this  action  had 
been  raised  in  the  Supreme  Court,  the  Board  of  Trade,  or  the  Lord- Advocate 
aa  representing  the  Board  (within  the  meaning  of  the  Crown  Suits  Act)  would 
have  been  the  proper  respt.  The  Board,  however,  cannot  be  called  before  this 
Court,  except  when  this  method  of  proceeding  is  by  Statute  expressly  autho- 
rised— 1st,  because  it  is  not  locally  situated  within  the  country  ;  2d,  because 
it  is  one  of  the  ^reat  departments  ot  State  amenable  to  Parliament,  and  subject 
to  the  jurisdiction  of  Her  Majest3r's  Superior  Courts,  but  in  no  wav  answerable 
for  its  conduct  in  .the  administration  of  public  affairs  to  any  of  the  inferior 
tribunals  of  the  countiy. 

**  The  petrs.  have  endeavoured  to  get  over  this  difficulty  by  calling  the  respt., 
the  collector  of  customs,  to  whom  the  orders  of  the  Board  of  Traoe  were  en- 
trusted for  execution.  It  is  contended  that  the  Board  of  Trade  having  gone 
entirely  out  of  the  Act  of  Parliament  by  seizing  as  a  British  ship  a  vessel  which 
has  now  become  Swedish  in  point  of  nationauty,  the  remedy  lies,  as  in  the 
case  of  any  illegal  and  injurious  act,  against  the  principal  and  his  agent,  or 
both. 

Tt  is  no  doubt  true  that  a  public  official  like  the  collector  of  customs  may 

render  himself  liable  in  damages  (and  by  parity  of  reasoning  to  an  interdict)  by 

the  manner  in  which  he  performs  a  dutv  imposed  on  him  by  Statute.    Of  this 

the  cases  relative  to  the  collection  of  the  revenue  afford  abundant  examples. 

But  here  it  is  to  be  observed  that  he  may  often  fill  a  double  character.     He 

may  be  the  mere  servant  of  some  superior  authority,  like  a  Minister  of  State, 

or  the  Comnrissioner  of  Customs,  or  he  may  himself  constitute  a  substantive 

and  immediate  officer  of  the  Crown.     In  the  latter  case  he  acts  on  his  own  le- 

sponsibility ;  and,  though  always  subject  more  or  less  to  a  certain  measure  of 

rapervision,  is  bound  to  think  for  himself  as  to  what  should  be  done,  and  the 

best  way  of  doinc  it    Consequently,  in  the  event  of  his  being  guilty  of  any 

di^bedience  to  the  Statute  imposing  the  duty  said  to  be  infringed  he  is  liable 

h)  damages.     But  in  the  other  case  the  act  is  not  his  act  ;  he  never  applies  his 

mind  to  the  subject  at  all ;  he  simply  carries  out  the  orders  of  his  official 
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BuperioT.  to  whom  he  is  bouud  to  yield  all  due  obedience.  The  plea  of  ageucjr 
is  no  defence  to  an  action  ex  delicto,  for  the  reason  that  no  command  to  commit 
a  wrong  is  binding.  But  it  would  make  government  impossible  if,  in  a  matter 
like  this  of  marine  police,  or  any  similar  proceeding  involying  the  detention  of 
a  merchant  ship^  J^ritish  or  foreign,  every  subordinate  were  to  hold  himself 
entitled  to  ait  in  judgment  on  the  legality  of  the  orders  which  might  issue  from 
the  head  of  a  department.  Possibly  the  orders  were  dictated  by  high  reasons 
of  State,  which  it  would  be  imprudent  to  divulge,  and  on  which,  therefore, 
neither  the  local  official  nor  the  district  judge  of  the  territory  is  in  a  position  to 
form  an  opinion.  Or  their  lawfulness  or  unlawfulness  may  depend  on  an 
obscure  clause  of  an  Act  of  Parliament,  the  construction  of  which  is  not  the 
proper  work  of  a  Government  subordinate.  The  proposition  that  a  public 
officer  may  justify  a  trespass  by  showing  that  he  was  acting  under  the  autnority 
of  the  State  and  by  orders  of  his  superior  officer,  although  not  directly  supported 
by  any  Scotch  case,  lb.  in  the  opinion  of  the  Sheriff,  sound  in  itself  and  fairly 
dedudble  from  the  rules  in  observance  in  the  law  ojf  damages.  And  if  this  be 
so,  it  seems  to  the  Sheriff  to  follow  that  where  the  legality  of  the  Act  is  im- 
peached, the  question  must  be  tried  in  a  Court  of  competent  jurisdiction,  with 
the  official  givmg  the  order,  and  not  with  him  who  is  the  mere  hand  in  carry- 
ing it  out. 

"  The  present  case  does  not  raise  any  question  of  property  in  which  the 
Sheriff  is  required  to  regulate  the  possession  till  the  matter  of  right  is  deter- 
mined. The  vendors  and  vendees  are  not  disputing  as  to  their  contract.  The 
proceeding  complained  of  does  not  belong  to  tne  domain  of  private  patrimonial 
right,  like  the  questions  of  which  this  Court  is  accustomed  to  take  cognisance. 
The  demand  made  is,  that  the  Sheriff  shall  stop  the  Board  of  Trade  in  the  ex- 
ercise of  the  powers  conferred  on  them  by  public  law  for  the  safety  of  the 
public  and  persons  employed  in  the  mercantile  marine,  by  forbidding  the  local 
official  to  carry  out  their  orders.  But  no  decree  woidd  affect  any  one  but  the 
present  respt.  Were  he  interdicted  to-day,  another  functionary  might  be  re- 
quired by  tne  Board  of  Trade  to  do  the  very  same  thing  to-morrow.  For  these 
reasons  the  Sheriff  is  of  opinion  that  there  is  no  course  open  to  him  but  to  dL»- 
miss  the  petition,  and  leave  the  petrs.  to  obtain  their  remedy  elsewhere. 

"J.  a  S." 

The  respt  appealed  against  both  these  interlocutors. 
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It  has  been  said  that  the  reform  in  the  representation  of  the  people 
which  took  place  in  1867  has  not  yet  produced  any  perceptible  in- 
fluence on  the  tone  of  legislation.  In  one  sense  this  is  true. 
As  yet  the  House  of  Commons  contains  only  two  members 
elected  hy  and  from  the  working-classes.  The  most  advanced 
radicals  below  the  gangway  adopt  the  attitude  of  sentimental 
patronage  or  benevolent  arbitration :  they  do  not  profess  an  identity 
of  interest  with  the  vast  new  constituency  which  every  year  makes 
more  powerful  in  matters  political  and  social.  To  expect  per- 
manence in  this  arrangement  is  entirely  to  mistake  the  temper  of 
"  our  masters."  Rightly  or  wrongly,  they  have  an  incurable  suspicion 
of  the  political  sincerity  of  the  middle  classes,  and  they  will  proceed 
to  act  on  that  suspicion.  The  origin  of  this  feeling  and  its  justifica- 
tion are  unimportant:  but  no  one  can  doubt  its  reality,  or  the 
manner  in  which  it  will  affect  the  treatment  of  those  fundamental 
questions  which  the  proletariat  are  bringing  to  the  front  of  public 
discussion.  Perhaps  they  recollect  that  in  1831  they  were  incited 
almost  to  revolution  by  leaders  who  left  them  out  in  the  cold  to  re- 
joice over  the  emancipation  of  the  small  shopkeepers.  Perhaps 
their  minds  are  soured  by  the  contemplation  of  their  former 
favourites  relapsing  into  the  indifference  of  office,  or  mistaking  their 
own  fatigue  for  a  cessation  of  national  progress.  But,  however 
imreasonable  the  hopes  they  may  have  entertained,  and  however 
unjust  their  judgments  upon  particular  statesmen,  one  thing  is  certain 
that  for  the  future  they  mean  to  act  according  to  their  ability  on 
tlieir  oivn  account — not  so  much  to  redress  paltry  grievances,  as  to 
shape  legislation  and  to  control  political  action — in  a  word,  to 
realise  that  mastery  which  has  already  been  conceded  to  them  by 
word  of  statute.  Class-legislation  is  the  formidable  charge  they 
bring  against  their  predecessors  in  power:  class -legislation  is  what 
they  propose  as  their  own  programme ;  but,  with  a  naivete  which 
reminds  one  of  certain  arguments  used  in  support  of  an  Established 
Church,  they  explain  that  their  class  is  the  nation,  and  that  legisla- 
tion dictated  by  the  self-interest  of  the  working-classes  must  of 
necessity  be  national  in  object  and  effect 
Kow,  there  are  one  or  two  demands,  recently  made  by  a  noisy 
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section  of  the  working-classes,  and  silently  repeated  by  much  of  the 
trade  organization  in  this  country,  which  appear  to  go  down  to  the 
very  roots  of  social  justice  and  morality.  These  demands  are  for  an 
alteration  of  the  law  relating  to  trade  combination  and  trade 
offences,  and  as  it  is  the  combination  which,  in  many  cases 
apparently,  gives  a  colour  to  the  offences,  we  must  inquire,  before 
refosing  or  conceding  these  demands,  what  are  the  limits  to  the 
right  of  industrial  combination.  In  the  first  place,  it  has  to  be 
noticed  that  this  right  is  only  partially  admitted  by  the  law.  The 
Act  repealing  the  old  Combination  Laws  permitted  men  and  masters 
to  enter  into  agreements  among  themselves  with  respect  to  the 
wages  and  hours  for  which  they  would  work  or  employ  respectively, 
but  it  conceded  no  abstract  right  of  combination  to  fix  generally 
the  terms  and  conditions  of  the  contract  of  service.  With  the 
development  of  statute  law  on  this  subject  two  common  law  doctrines 
are  constantly  interfering ; — viz.  the  law  of  conspiracy  and  the  law 
voiding  contracts  which  are  in  restraint  of  trada  Tlius  the  Act  of 
1826,  legalizing  certain  combinations,  might  seem  to  involve  the 
principle  that  combination  to  the  purpose  of  which  no  legal  objection 
can  be  stated  must  of  necessity  be  lawful  This,  however,  is  not 
the  case,  as  the  law  has  reserved  to  ilseK  the  extraordinary  dis- 
cretion of  stating  objections  to  the  manner  and  method  of  combina- 
tion. The  case  supposed  is  of  course  one  where  no  criminal  means 
to  effect  a  lawful  purpose  have  been  suggested  or  used.  The  ques- 
tion of  trade  offences  belongs  to  a  distinct  department  of  law,  and 
nothing  but  confusion  has  resulted  from  the  attempt  to  manufacture 
statutory  offences  out  of  the  proceedings  of  trades  imions.  But 
this  mysterious  law  of  conspiracy,  which  no  one  can  define,  and 
which  floats  as  an  impalpable  essence  through  the  minds  of  Common 
Law  Judges,  simply  means  that  the  law  wiU  occasionally  step  in 
to  regulate  the  contracts  of  employer  and  employed ;  and  it  need 
hardly  be  added  that  the  occasions  of  this  interference  are  more 
frequent  in  the  case  of  those  who  for  generations  have  been 
accustomed  to  act  in  large  masses  than  in  the  case  of  individual 
competing  capitalists.  The  foundation  of  this  power,  which  has 
quite  lately  been  exercised  by  the  Courts,  lies  in  the  axiom  that 
what  one  man  may  lawfully  do  two  or  more  may  not  lawfully  do 
in  certain  circumstances.  Conspiracy  has  often  been  popularly 
misrepresented  as  a  combination  to  do  what  is  unlawful:  eg,  to 
destroy  machinery.  This  is  strictly  inaccurate,  as  the  essence  of 
conspiracy  consists  in  the  multiplication  of  criminals,  and  not  in 
their  acta  or  intentions.  A  legal  definition  has  been  given :  "  an 
agreement  for  an  unlawful  purpose,  or  to  effect  a  lawful  purpose  by 
unlawful  means  "  {Rex  v.  Jones,  4  B.  &  Ad.  349).  This,  however,  is 
misleading,  as  the  illegality  of  the  purpose  or  the  means  must  be 
derived  from  the  fact  that  they  are  shared  by  a  number  of  people 
acting  in  concert.  That  the  threat  or  act  of  twenty  men  who 
understand  one  another,  and  are  pledged  to  the  same  ends,  is  very 
"fferent  from  the  threat  or  act  of  one  must  be  admitted,  but  how 
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twenty  innocent  men  will  make  one  criminal  is  not  so  clear. 
Accordmgly,  while  the  law  of  conspiracy  may  be  appropriately, 
though  harshly,  applied  to  a  case  such  as  that  of  the  London  gas- 
stokers,  where  each  man  had  broken  his  contract,  it  is  altogether  in- 
appropriate in  a  case  where  there  is  combination  to  leave  work  with 
notice  unless  certain  demands  be  conceded.     It  might  seem  that  the 
provisions  of  the  Act  22  Vict.  c.  34  excluded  the  application  of  the 
law  of  conspiracy  to  such  a  case  of  joint  action  without  breach  of 
contract.     The  language  of  the  Common  Law  Courts,  however, 
leaves  no  doubt  on  this  point.  .  In  the  leading  case  of  WcUshy  v. 
Ardey  (30  L.  J.,  M.  C.  121),  Cockburn,  C.J.,  after  explaining  that 
several  workmen  are  entitled  to  exercise  their  discretion,  and  to  put 
the  alternative  to  the  master  of  either  retaining  their  services  by 
discharging  the  obnoxious  persons,  or  of  retaining  the  latter,  and  • 
thus  losing  the  others'  services,  goes  on  to  say:  "  In  the  present 
case  it  was  not  one  man  who  went  to  the  master  in  order  to  put  the 
alternative  to  him,  but  several  who  went,  with  the  object,  by  striking 
or  threatening  to  leave  their  employ,  of  controlling  the  master  in 
the  management  of  his  business.     What  was  done  amounted  to  a 
conspiracy  to  effect  an  unlawful  object,  and  everything  done  under 
it  was  intimidation  to  the  master."    JBut  he  is  careful  to  add  that 
*'  several  may  lawfully  combine,  if  they  fairly  give  the  master  an 
alternative."    In  this  case  giving  the  master  a  formal  resolution 
passed  at  a  meeting  of  men  was  held  to  be  not  merely  co^wspiracyy 
but  a  molestation ;  but  what  concerns  us  here  is  that  the  *'  alter- 
native "  is  one  which  really  depends  on  the  opinion  of  the  Court  as 
to  the  proper  management  of  trade.     The  element  of  "  injury  to 
another  "  is  no  doubt  added  to  the  formal  definition  of  conspiracy. 
But  upon  examination  it  appears  that  what  may  be  an  injury  to  the 
master,  may  be,  or  may  be  reasonably  held  to  be,  a  benefit  to  the 
men,  unless  we  adopt  the  extraordinary  maxim  of  certain  political 
economists,  that  the  interests  of  the  men  and  their  master,  i,e,  of 
seller  and  buyer,  are  identical    It  may  be  very  wrong  for  workmen, 
who  have  some  petty  or  some  important  end  in  view,  to  take  ad- 
vantage of  a  master  who  is  under  contract,  but  has  no  strike  clause 
to  protect  himself.      But  this  is  the  position  in  which  the  contract- 
ing parties  have  put  themselves :  stnkes  are  at  least  as  serious  and 
dangerous  matters  as  lock-outs ;  and  if  the  law  can  decide  that  in 
certain  circumstances  an  intimation  like  that  in  Walshys  case  is  a 
crime,  it  is  guilty  of  a  gross  interference  with  trade  by  attempting 
to  regulate  the  relations  between  employers  and  employed.     Such  a 
responsibility  cannot  be  discharged  with  satisfaction  to  both  classes 
interested. 

Another  large  class  of  agreements  by  workmen  were  after  1826 
considered  to  be  unlawful,  because,  although  perhaps  aiming  at  the 
regulation  of  wages  and  hours  of  labour,  they  also  attempted  to  im- 
pose certain  conditions  upon  masters,  and  were  therefore  in  restraint 
of  trade.  Such  cases  had  not  the  benefit  of  the  Repeal  of  the  Com- 
bination Laws,  and  where  they  did  not  come  under  the  operation  of 
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that  the  criminal  law  prior  to  1871  did  not  sufficiently  comprehend 
or  describe  the  nature  of  the  commoner  trade  offences,  and  that  in 
consequence  the  clauses  defining  molestation  and  obstruction  were 
required  for  the  safety  of  the  non-unionist  workmen.-  Unionists 
may  have  means  of  making  coercion  felt  which  other  people  do  not 
possess.  Take  the  case  of  picketing.  What  is  the  offence? 
Overtly,  it  consists  in  the  act  of  several  men  observing  the  motions 
of  another,  and  in  certain  cases  communicating  to  him  a  matter  of 
fact.  This  may  be  done  to  obtain  information  as  to  the  man's  hours 
of  labour  and  place  of  residence,  or  to  make  him  acquainted  with 
the  position  of  trade  affairs,  or  to  produce  a  certain  effect  on  the 
mind  of  the  man  who  is  watched.  This  information  may  be  re- 
quired, or  this  impression  may  be  produced,  in  order  that  the  man 
may  join  the  union.  Picketing,  then,  if  it  amount  to  ai;  implied 
threat  of  future  violence,  will  certainly  fall  to  be  punished  as  in- 
timidation, but  it  would  be  better  to  describe  it  as  intimidation, 
because  the  intention  of  the  criminal  with  regard  to  his  union  does 
not  enter  into  the  essence  of  the  crime,  and  picketing  might  obvi- 
ously be  a  private  arrangement  for  carrying  out  some  personal 
malice.  But  if  the  circumstances  do  not  amount  to  intimidation, 
if  it  is  not  clear  what  was  intended  and  what  effect  was  produced, 
it  would  be  hard  to  say  wherein  the  offence  of  picketing  consisted. 
Nor  is  the  difficulty  lessened  by  explaining  that  the  picketing  is 
with  a  "view  to  coerce"  to  certain  trade  union  purposes,  if  no 
threat  is  intended  or  conveyed.  The.  object  for  which  picketing  is 
practised  is  to  many  minds  a  good  object:  this  will  not  excuse 
criminal  offences,  but  neither  will  it  crimiiiate  innocent  acts.  If 
presenting  a  handbill,  which  contained  no  threat,  and  looking  at  a 
man,  who  did  not  apprehend  any  evil  consequences,  are  to  be 
punished  as  intimidation,  because  done  by  unionist  workmen,  we 
must  certainly  have  a  new  doctrine  of  "  intention"  in  criminal  law. 
The  legislation  of  1871  was  undoubtedly  crude  and  blundering. 
It  identifies  trades  unionism  with  trade  outrages  in  a  way  which 
the  later  industrial  history  of  our  country  does  not  warrant ;  and  it 
has  accordingly  roused  great  numbers  of  workmen  to  a  pitch  of 
.excitement  at  which  they  sometimes  forget  that  personal  liberty 
is  one  of  the  most  sacred  rights  recognised  by  the  law.  In  Scotland 
the  jurisdiction  in  trade  offences  was  reluctantly  conceded  to  the 
Sheriff,  but  even  this  has  not  prevented  the  appearance  of  some 
very  extraordinary  decisions  on  the  right  of  non-unionist  workmen 
to  recover  damages  when  dismissed  from  employment.  It  would 
therefore  be  more  prudent,  as  well  as  more  accurate,  to  incorporate 
trade  offence?  in  the  general  criminal  law,  and  not  to  select  a  class  of 
social  motives  for  exemplary  punishment 

Another  fundamental  question  raised  by  the  workmen  of  to-day  is 
whether  they  should  be  liable  to  be  punished  criminally  for  breaches  of 
their  contracts  to  serve.  There  isaprofound  significance  in  this  question 
not  merely  for  legislators,  but  for  the  whole  community.  It  cannot  be 
answered  by  an  offhand  reference  to  the  14th  section  of  Lord  £icho's 
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Master  and  Servant  Act  1867.    When  workmen  grumble  about  im- 
equal  laws,  that  section  is  often  appealed  to  with  a  conclusive  air  of 
triumph,  because  to  the  unobservant  reader  it  seems  to  treat  masters 
and  workmen  in  exactly  the  same  way.    The  cases  immediately 
contemplated  by  the  section  are  those  of  injury  to  person  or  pro- 
perty, misconduct,  misdemeanour,  and  ill-treatment,  of  an  aggravated 
character,  when  the  offence  has  not  been  committed  in  the  honafde 
exercise  of  a  legal  right  existing,  or  hoTia  Jide  and  reasonably  sup- 
posed to  exist,  and  where  pecuniary  compensation  is  considered  not 
to  meet  the  circumstances  of  the  case.     Practically  however  the 
section  applies  to  every  complaint  brought  under  the  Statute,  in 
consequence  of  a  neglect  or  refusal  to  fidfil  a  contract  of  service. 
Nothing  could  be  more  impartial  than  the  language  of  the  Statute. 
The  first  circumstance  awakening  suspicion  is  that,  as  recently 
stated  by  Mr.  Secretary  Lowe,  oidy  workmen,  and  no  masters,  have 
been  convicted  under  the  Statute.     The  answer  made,  that  masters 
are  never  guilty  of  aggravated  misconduct,  and  never  exercise  their 
rights  in  mala  fide,  is  plausible,  but  not  convincing.    We  are  prepared 
to  recognise  inequalities  of  human  character  in  legislation,  but  we 
cannot  assume,  in  order  to  explain  a  statistical  fact,  that  the  masters 
possess  a  monopoly  of  the  virtue  of  moderation.     Suspicion  is  con- 
firmed by  the  arguments  which  are  commonly  employed  in  defence 
of  the  exiisting  law.     It  is  said  that  the  law  is  really  just  in  its  ap- 
plication, because,  the  circumstances  of  masters  and  workmen  being 
different,  it  has  to  influence  different  motives,  and  it  therefore 
employs  different  penalties.     In  no  case,  it  is  said,  can  a  workman, 
who  has  been  wrongfully  discharged,  lose  more  than  the  wages  due 
under  the  contract ;  and  an  order  on  the  master  to  pay  these  ought 
therefore  to  satisfy  him.     But  the  loss  which  the  absence  of  a  single 
truant  workman  may  inflict  upon  his  master's  business  may  be 
incalculable.      Society,  therefore,  is  interested  in  punishing  the 
truant,  and  as  his  wages  do  not  afford  a  fund  sufficient  for  pecuniary 
compensation,  he  must  be  sent  to  prison,  with  hard  labour,  for  three 
months.     The  extent  of  damage  is  certainly  not  given  by  the  Statute 
as  a  measure  of  criminality,  but  it  is  frequently  argued  that  civil 
damage  has  no  terrors  for  a  man  who  cannot  pay,  and  therefore,  to 
keep  the  factories  going  and  to  save  the  master's  contracts  with  the 
trade,  we  must  use  a  ruder  and  stronger  sanction.    In  the  general 
interest  of  consumers,  if  not  to  protect  the  legitimate  interests  of  the 
master,  we  must  whip  these  naughty  boys.     This  reasoning  obvi- 
ously takes  for  granted  that,  under  the  thin  veil  of  a  discretionary 
power  vested  in  the  magistrates,  to  whom  the  enforcement  of  this 
Statute  is  partly  entrusted,  one  class  of  sentences  is  to  be  dealt  out 
to  the  workmen  and  another  to  the  masters.     Such  a  result  may  of 
course  be  perfectly  just  if  the  offences  committed  by  workmen  are 
always  more  aggravated  in  character  and  less  in  lonafide  than  those 
committed  by  masters.    But  if  the  discretion  to  punish  is  invari- 
ably exercised  in  one  direction,  and  this  is  justified  by  saying  that 
workmen  are  not  amenable  to  anything  but  imprisonment,  then  it 
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is  impossible  to  say  that,  either  in  its  spirit  or  its  administration,  the 
Statute  deals  equally,  or  in  the  same  manner  with  masters  and 
workmen.  It  may  also  be  noticed  that  this  argument  in  defence 
of  the  Statute  contains  a  curious  inconsistency.  If  a  workman  were 
condemned  to  pay  damages,  or  a  fine,  or  an  abatement  of  wages,  and 
being  personally  unable  to  do  so,  got  the  money  from  his  friends,  or 
his  union,  imprisonment  might  intelligibly  be  advocated,  because 
pecuniary  compensation  would  leave  the  master  at  the  mercy  of 
trade  organizations.  But  the  argument  proceeds  on  the  assumption 
that  the  money  ca,nnot  be  paid,  and  if  this  be  so,  or  if  the  workman 
fail  to  find  recognizances,  and  if  he  has  not  sufficient  chattels  to 
distrain  for  the  amount  due,  he  will  be  sent  to  prison  in  this  case 
also.  It  would  therefore  appear  tliat,  if  the  defence  of  the  Statute 
be  well-founded  in  fact,  the  desirable  result  of  putting  a  man  in 
prison  would  be  equally  attained  without  the  intervention  of  tlie 
14th  section.  Why,  indeed,  pecuniary  damage  should  not  be  as 
formidable  a  compulsitor  for  a  workman  as  for  a  capitalist,  is  not 
revealed ;  and  the  oracle  leaves  us  in  a  delightful  perplej^ity  whether 
the  character  of  a  crime  depends  on  the  criminal's  solvency  or  the 
commercial  engagements  of  the  injured  party. 

Following  up  the  line  of  thought  suggested  by  current  contro- 
versies, we  shall  find  in  the  history  of  the  trade  jurisdiction  of  the 
magistrates  ample  evidence  that  our  criticism  of  the  Ax^t  of  18G7  is 
well  founded.  Every  one  knows  that  under  the  Statute  of  Ap- 
prentices the  magistrates  fixed  and  enforced  a  rate  of  wages. 
Somewhat  similar  to  that  power,  which  was  long  equitably  used, 
was  the  provision  of  20  Geo.  IT.  c.  19,  sec.  1,  that  in  all  complaints 
made  after  1747,  even  though  no  rate  of  wages  had  been  fixed  for 
the  year,  the  magistrates  should  order  payment  of  such  wages  as 
should  seem  just  and  reasonable.  The  same  Statute  confers  a  power 
to  imprison  workmen  in  cases  of  misdemeanour,  miscarriage,  and 
ill-behaviour ;  and  by  the  same  section,  if  a  master  or  mistress  be 
found  guilty  of  any  misusage,  refusal  of  neoessaiy  provision,  cruelty 
or  other  ill-treatment,  then  nothing  is  done  to  the  master  or  mistress, 
but  the  magistrate  may  order  the  workmen  to  be  discharged ! 
Perhaps  the  origin  of  the  distinction  is  to  be  found  in  the  8tli  and 
9th  sections  of  the  Act  5  Eliz.  c.  4,  whereof  the  one  visits  masters 
and  mistresses  with  a  penalty  of  403,  and  the  other  visits  work- 
people with  imprisonment  in  the  general  case  of  refusal  to  work, 
departure  from  work,  and  unwarrantable  discharge.  The  same 
broad  line  runs  through  the  later  Statute,  6  Geo.  III.  c.  25  (section 
4),  which,  upon  the  narrative  that  various  artificers  who  contract 
with  persons  for  certain  terms  do  leave  their  respective  services 
before  the  terms  of  their  contracts  are  fulfilled,  to  the  great  dis- 
appointment and  loss  of  the  persons  with  whom  they  so  contract, 
goes  on  to  enact  that  the  workman  who  has  been  absent  or  guilty 
of  any  other  misdemeanour  may  be  put  in  prison  for  three  months. 
Careful  provision  is  likewise  made  by  the  Act  4  Geo.  IV.  c.  34  for 
the  severe  punishment  of  workmen  who  do  not  enter  on  service,  or 
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who  depart  from  it,  but  apparently  neither  this  Statute,  nor  the  one 
last  cited,  contemplates  as  possible  the  event  of  a  master  not 
performing  his  obligations,  or  visits  him  with  any  heavier  penalty 
than  an  order  for  payment  of  wages.     It  would  be  very  strange  if 
the  Act  of  1867,  passed  in  an  unreformed  Parliament,  had  sud- 
denly changed  the  legislative  point  of  view  of  the  relations  between 
masters  and  workmen.     Some  weight  would  no  doubt  be  given  to 
the  accumulated  testimony  of  so  many  Statutes  that  workmen 
commit  breaches  of  contract  more  frequently  than  masters.     The 
introduction  and  extension  of  the  Arbitration  Statutes,  ending  in 
Mr.  3Iundella's  Courts  of  Conciliation,  would  to  a  great  extent 
conceal  the  fact  that  these,  older  Statutes,  which  punished  fiercely 
the  artisan,  scarcely  recognised  any  obligations   on   the  master. 
For  it  must  be  borne  in  mind  that  the  comprehensive  clauses  of  the 
Statute  of  Apprentices  did  not  apply  to  the  new  industries  that 
multiplied  towards  the  end  of  the  eighteenth  century. 

Whatever  may  have  been  the  historical  genesis  of  this  Act, 
and  whether  the  fruits  of  it  he  good  or  evil,  one  question  is  raised 
by  the  14th  section,  whether  masters  and  workmen  are  to  be 
treated  by  the  law  as  equals.  We  mean  equals  in  contracting 
power,  in  average  intelligence  and  self-interest,  in  average  honesty 
and  sense  of  justice.  The  principle  of  legislating  for  a  superior 
and  an  inferior  class  is  a  valuable  one  which  we  run  no  danger  at 
present  of  forgetting.  But  if  workmen  are  not  free  to  contract  for 
their  labours  on  the  ordinary  terms  of  responsibility,  viz.,  to  make 
good  the  loss  caused  by  a  wilful  breach,  Ihey  are  less  than  citizens 
in  the  eye  of  the  law.  If  the  ordinary  responsibility  is  not  ade- 
quate to  hold  them  to  their  contracts,  they  are  less  honest  and  less 
intelligent  in  these  matters  than  their  masters.  This  hypothesis 
may  find  favour  with  those  who  are  jealous  of  the  slow  but 
magnificent  development  of  our  artisari  classes.  It  is  not  however 
a  foundation  on  which  legislation  may  safely  proceed  for  any  con- 
siderable time.  There  exists  in  many  places  a  presumption  that  in 
the  disputes  of  the  labour  market  the  master  always  must  be  right, 
and  the  workmen  always  wrong.  A  workman's  chances  of 
employment  may  be  indefinitely  lessened  by  an  illegal  discharge- 
note,  or  a  whole  trade  may  be  plunged  in  misery  by  an  illegal  lock- 
out, but  who,  even  after  realizing  the  circumstances,  would  dream 
of  sending  a  master  to  prison  ?  The  idea  is  ludicrous,  so  viciously 
do  we  think  and  feel  in  such  matters.  There  is  no  criterion  by 
^hich  a  ma^strate  can  define  the  bona  fide  exercise  of  a  ri<;ht,  and 
there  is  no  principle  of  jurisprudence  on  which  imprisonment  for 
hreaches  of  contract  can  be  justified.  In  ascertaining  the  master's 
liability,  reference  is  made  to  the  workman's  loss,  but  not  to  the 
blameworthiness  of  the  master ;  in  ascertaining  the  master's  rights, 
te  does  not  get  a  penny  of  compensation,  but  the  workman  is 
thrown  into  prison  on  the  ground  that  a  sufficiently  severe  pecuni- 
ary penalty  cannot  be  inflicted.  Even  under  representative  govern- 
Jiient  legislation  is  occasionally  absurd.  W.  C.  S. 


130 


ON  EXPENSES  OF  LITIGATION.— IV. 

EXPENSES  IN  PARTICULAR  ACTIONS — Continued. 

FORMAL  ACTIONS. 

Actions  in  which  ea^enses  are  not  awarded, — There  are  certain 
classes  of  actions  in  which  it  is  not  usual  to  award  expenses. 
Thus,  when  the  action  is  of  a  purely  formal  character,  ^nd  has 
not  been  rendered  necessary  by  any  fault  on  the  part  of  the 
nominal  defender,  expenses  are  never  awarded  against  him. 
When  a  creditor  sought  to  obtain  the  expense  of  his  decree  of 
constitution  out  of  executry  funds,  "  it  was  the  opinion  of  the 
Court  that  when  a  creditor  must  constitute  his  debt  he  has  no 
claim  against  the  executor  for  the  expense  of  the  constitution" 
{Riissel  V.  InneSf  .BelFs  Oct.  Cases,  156).  Indeed,  if  such  an 
action  involves  the  nominal  defender  in  any  expense  he  may  be 
entitled  to  recover  it  from  the  pursuer.  The  Court  has  held  that 
where  a  representative  is  called  to  an  action  and  lodges  a  defence, 
to  the  effect  of  enabling  the  pursuer  to  get  decree  cognitionis  causa 
tantum,  and  does  not  create  any  unnecessary  litigation,  he  is 
entitled  to  be  indemnified  for  his  expenses  (fiarruthers  v.  Hogg^ 
Nov.  28,  1828,  7  Shaw  81).  But  when  unnecessary  litigation  is 
created,  there  arises  a  claim  for  full  expenses  on  the  part  of  the 
pursuer.  Where  an  action  of  constitution  against  the  representative 
of  a  deceased  person  was  defended  unsuccessfully,  the  defender 
pleaded  tbat  he  was  only  liable  for  the  expense  beyond  that 
which  would  have  been  incurred  if  he  had  not  opposed.  But  it 
was  observed  from  the  Bench,  that  the  cause  when  defended  "  is 
no  more  in  the  position  of  a  mere  constitution;  it  becomes  a 
different  kind  of  process,  and  the  unsuccessful  party  is  justly  made 
liable  in  the  whole  expenses"  {Smith,  July  9, 1860,  22  D.  1495). 
Even  when  a  formal  action  is  not  defended,  if  it  has  been  rendered 
necessary  for  the  completion  of  the  pursuer's  title  by  the  conduct 
of  the  party  against  whom  it  is  raised,  the  expense  must  be 
defrayed  by  him  (Melville  v.  Preston,  June  26, 1841,  3  D.  1101). 
Where  the  iiext  of  kin,  who  although  charged  by  a  creditor  neither 
confirmed  nor  renounced,  were  pursued  as  vitious  intromitters,  and 
at  last  in  the  Inner  House  gave  in  a  minute  renouncing  the  succes- 
sion, the  Court  found  them  liable  in  the  expenses  of  process 
{Davidson  v.  Clark,  Dec.  13,  1867,  6  MacpL  151). 

Actions  properly  ex  parte. — ^The  expense  of  an  action  which  is 
properly  ex  parte  falls  upon  the  pursuer.  In  actions  of  proving  the 
tenor  expenses  cannot  be  obtained  against  defenders  who  have 
offered  no  opposition.  But  when  the  casus  amissionis  was  the  act 
of  the  defenders*  author,  and  the  defenders  (who  did  not  appear) 
expressed  their  wish  that  the  question  of  expenses  should  be  dealt 
with  by  the  Court,  the  pursuer's  motion  for  expenses  was  granted 
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{Browne  v.  Orr  und  Others,  Jan.  21,  1872, 10  Macph.  397).  Even 
where  the  defender  does  oppose  unsuccessfully  he  may  be  found 
entitled  to  his  expenses,  if  the  loss  of  the  document  was  due  to 
carelessness  on  the  part  of  the  pursuer  {Lynedoch  v.  Liston,  June 
24, 1841,  3  D.  1078) ;  but  this  is  exceptional 

Actions  for  the  beTieJit  of  all  parties. — When  an  action  is  really 
for  the  benefit  of  all  parties,  the  expenses  must  be  shared  by  all 
according  to  their  interests.  The  expense  of  a  division  of  com- 
monty  should  be  paid  by  each  of  the  heritors  in  proportion  to  the 
benefit  which  he  has  derived  from  the  division. 

Actions  in  which  the  expenses  are  paid  out  of  a  trust  estate, — 
When  the  question  tried  by  an  action  relates  to  the  validity  or 
interpretation  of  a  trust-deed,  or  when  the  effect  of  the  liti- 
gation has  been  to  facilitate  the  administration  of  a  trust 
estate,  expenses  are  often  awarded  out  of  the  trust  funds. 
Cases  of  this  sort  call  for  much  discrimination  on  the  part  of 
the  Court.  Before  the  introduction  of  special  cases  the  only 
way  in  which  parties  could  obtain  the  opinion  of  the  Court 
upon  the  validity  of  a  bequest,  or  interpretation  of  a  deed,  was  by 
raising  an  action,  while,  on  the  other  hand,  the  litigation  relating 
to  trust  estates  is  often  of  the  most  unwarrantable  description. 
Where  bequests  made  for  charitable  purposes  are  contested 
unsuccessfully,  expenses  may  be  awarded  although  the  effect  is  to 
diminish  the  funds  so  destined.  Or  if  the  question  be  a  proper 
one  to  try,  this  may  be  done  at  the  expense  of  the  charitable 
fund.1 

Want  of  clear  expression  in  a  testamentary  deed  is  a  good 
ground  for  awarding  out  of  the  estate  the  expenses  of  litigation 
caused  by  this  obscurity.  In  such  cases  the  Court  view  the 
testator  as  the  person  who  has  caused  the  expense,  and  the 
successful  party  suffers  as  his  representative  {Magistrates  of  Dundee 
v.  Morris,  March  1858,  3  Macqueen,  177,  and  Dunlop  v.  Dunlop, 
June  11,  1839, 1  D.  922). 

It  is  not  however  every  case  of  this  sort  which  will  entitle  the 
unsuccessful  party  to  his  expenses.  In  a  recent  action  of  multi- 
plepoinding  Lord  Justice-Clerk'  Inglis  observed,  "  The  reclaimers 
maintain  that  when  a  question  is  raised  as  to  the  construction  and 
meaning  of  a  settlement,  or  as  to  what  papers  constitute  the  settle- 
ment of  a  person  deceased,  and  the  question  is  difiScult,  and  requires 
tQ  be  decided  before  the  estate  can  be  distributed,  the  expenses  of 
the  inquiry  should  all  be  paid  out  of  the  fund  in  medio.  I  confess 
that  this  appears  to  me  too  broad  and  absolute  a  proposition. 
Cases  no  doubt  have  occurred  where  the  expenses  of  parties  have 
heen  ordered  to  be  paid  out  of  the  fund  in  medio,  but  this  has  been 
done  solely  from  considerations  of  justice  and  equity  applicable  to 
the  particular  cases.    I  do  not  think  that  this  privilege  is  one  which 

*  See  the  opinion  of  Lord  Gifford  in  the  case  of  Hill  v.  Bums,  April  14,  1826,  11 
W.  ft  a  80. 
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should  be  extended  into  even  a  general  rule.  If  made  universal  I 
think  it  would  prove  a  rule  of  a  very  dangerous  kind"  {Moram  v. 
Foi^d,  Feb.  6,  1867,  5  Macph.  355). 

Expenses  will  not  be  awarded  out  of  the  fund  in  medio  if  the 
effect  would  be  serious  to  the  successful  party  owing  to  the  small 
amount  of  the  fund.  In  such  a  case  no  expenses  were  found  due 
{Kennedy  v.  Crawford,  July  20,  1841,  8  D.  1266). 

As  the  opinion  of  the  Court  upon  the  meaning  and  effect  of  a 
testamentary  deed  can  now  be  obtained  both  speedily  and  cheaply 
by  bringing  a  special  case,  i parties  having  recourse  to  a  more 
expensive  form  of  litigation  without  good  cause  would  probably  be 
refused  their  expenses. 

SPECIAL  CASES. 

Tlie  63d  section  of  the  Court  of  Session  Act  (1868),  which 
originated  special  cases,  provides  that  the  Court  shall  deal  with  all 
questions  of  expenses  wliich  may  arise  out  of  them.  Generally, 
it  may  be  said,  expenses  are  not  asked,  a  private  arrangement 
between  the  parties  seeking  the  opinion  of  the  Court  rendering  this 
unnecessary. 

The  majority  of  special  cases  arise  out  of  ambiguities  in  deeds 
of  a  testamentary  character,  and  here  the  principles  already  stated 
apply.  It  has  been  laid  down  that  when  the  question  arises  as  to 
the  meaning  of  the  deed,  the  testator  s  estate  must  pay  for  the 
ambiguities  which  have  given  rise  to  the  expense ;  but  in  so  far 
as  the  Court  is  asked  their  opinion  upon  a  point  which  does  nor 
arise  out  of  any  ambiguity,  the  estate  is  not  liable  ( Wright's  Trustees^ 
March  15,  1870,  8  Macph.  708). 

Exjienscs. — In  special  cases,  the  Court  have  refused  to  view  the 
measure  of  exact  pecuniary  success  as  the  test  of  whether  or  not 
expenses  are  to  be  awarded  {Baromss  Gray,  July  14,  1870,  7  S. 
L.  Eeporter,  633). 

In  one  reported  case,  where  the  question  was  whether  the  next 
of  kin  was  entitled  to  one-third  of  the  residue  as  intestate  succes- 
sion, the  Court  having  held  that  there  was  no  intestacy,  found 
the  next  of  kin  liable  in  expenses  {Duncan  and  Others,  Jan.  25, 
1870,  8  Macph;  427). 

Double  and  treble  costs. — All  Statutes  wliich  allowed  the  recovery 
in  certain  cases  of  double  or  treble  costs  have  been  repealed  by  the 
Act  5  &  6  Vict.  c.  97. 


NOTES  IN  THE  INKER  HOUSE. 

The  Second  Division  Decision  against  Trade  Unions. 

M'Kernan  v.  Operative  Masons  of  Scotland. — Feb.  6,  1874. 

The  judgment  of  6th  February  ]  874,  by  which  one  Division  of  the 
Court  has  decided  against  the  enforceableness  of  even  the  most 
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harmless  and  laudable  among  trade  union  agreements,  will  certainly 
attract  great  attention.  It  came  about  in  this  way.  Patrick 
M*Keman,  mason  in  Greenock,  lost  or  injured  his  right  eye  by  a 
spark  ^'om  his  chisel.  He  was  a  member  of  a  branch  of  a  trades 
union  called  **  The  United  Operative  Masons'  Association  of  Scot- 
laud,"  which  appears  to  make  provision  or  give  benefits  to  its 
members  in  the  event  of  accidents  happening  to  them.  He  made 
his  application,  and  was  refused  on  various  grounds,  some  of  them 
rather  frivolous.  He  therefore  first  raised  an  action  in  the  Sheriff 
Court,  which  was  dismissed  by  the  First  Division  last  year  as 
incompetent,^  having  been  directed  against  the  local  lodge,  and 
not  against  the  central  committee,  of  his  union.  Next,  he  brought 
a  summons  in  the  Court  of  Session  against  the  foresaid  associa- 
tion or  union  itself  and  its  central  committee ;  but  this  body 
defended  itself  by  iiUer  alia  the  following  plea : — "  The  associa- 
tion and  its  laws  being  directed  to  support  strikes  of  workmen, 
and  in  restraint  of  trade,  the  said  laws  cannot  sustain  action 
in  a  civil  court"  The  Lord  Ordinary  (Ormidale)  took  no  notice 
of  this  plea,  but  it  was  fully  discussed  and  considered  upon 
reclaiming  note  in  the  Second  Division,  and  ultimately  sustaiiud 
by  a  unanimous  decision  of  the  three  judges  sitting  there. 

The  judgment  went  wholly  upon  a  construction  of  the  Trades 
Union  Act  1871,  a  Statute  which  was  analyzed  so  recently  in  these 
pa^jes,*  that  we  shall  say  very  little  on  it  here.  One  of  its  leading 
provisions  is,  that  "  the  purpose  of  any  trade  union  shall  not,  by 
reason  merely  that  they  are  in  restraint  of  trade,  be  unlawful 
so  as  to  render  void  or  voidable  any  agreement  or  trust;"  and  in 
accordance  with  this  the  statute  defines  a  trades  union  as  such  a 
combination  for  restriction,  etc.,  '*  as  would,  if  this  Act  had  not 
passed,  have  been  deemed  to  have  been  an  unlawful  combination 
by  reason  of  some  one  or  more  of  its  purposes  being  in  restraint 
of  trade."  Had  these  clauses  stood  by  themselves  there  could 
have  been  little  question  about  the  enforceableness  of  the  ordinary 
''aj^ements"  of  a  union,  though  tending  to  restraint  of  trade, 
and  still  less  as  to  the  benefit  provisions,  which  in  themselves  do 
Hut  so  tend.  But  the  recent  judgment  of  the  Court  went  wholly 
upon  the  subsequent  fourth  section  of  the  Act,  which  provides, — 
"Nothing  in  this  Act  shall  enable  any  Court  to  entertain  any 
proceeding  instituted  with  the  object  of  directly  enforcing  or  re- 
covering damages  for  the  breach  of  any  of  the  following  agree- 
ments" (then  follows  an  enumeration  of  most  of  the  usual  agree- 
ments between  trades  imions  and  their  members,  and  among  the 
rest),  "  any  agreement  for  the  application  of  the  funds  of  a  trades 
union  to  provide  benefits  to  members"  the  section  ending  with  the 
curious  clause,  "  but  nothing  in  this  section  shall  be  deemed  to  con- 

^  Scottish  Law  Reporter,  p.  361. 

*  More  carefully  and  compactly  in  Mr.  Guthrie's  Law  of  Trade  Uvions  under  the 
Troda  i'num  AU  1871.    Edmonaton  ^  Douglas,  1873. 
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stitute  any  of  the  above  agreements  unlawful."    And  as  the  result 
of  all  these  clauses,  the  Court  has  now  held  that  trade  union  agree- 
ments (1)  may  be  lawful,  but  (2)  are  not  enforceahle  at  law.    And 
the  second  of  these  conclusions  they  founded  unanimously  on  the 
express  terms  of  the  fourth  section,  without  pretending  to  say  how 
that  section  could  be  reconciled  with  the  rest.    Lord  Benholme  pro- 
fessed he  could  not  see  the  "  logical  policy"  of  such  a  contradictory 
statute,  but  what  was  clear  was,  that  the  fourth  section  "  prescribes 
to  us  the  duty  of  refraining"  from  entertaining  an  action.     Lord 
Neaves  holds  that  the  Statute  took  away  the  criminality,  and  in  a 
sense  the  illegality,  of  such  associations  and  agreements,  but  it  does 
not  encourage  them ;  and  at  all  events  "  under  section  fourth  we 
are  debarred"  from  enforcing  the  specified  agreements.    And  the 
Lord  Justice-Clerk  still  more  explicitly  says.:  "  It  is  not  the  law 
that  because  an  agreement  is  in  restraint  of  trade,  it  cannot  sustain 
action.     That  was  the  law  before  this  Statute;"  but  now, his  Lord- 
ship seems  to  say,  these  agreements  would  be  not  only  lawful,  but 
enforceable,  were  it  not  for  this  explicit  section  by  which  the  Court 
is  boujtid.     In  this  view,  the  very  interesting  speculations  in  the 
earlier  part  of  Lord  Moncreifif's  judgment,  to  the  effect  that  "  as- 
sociations may  be  lawful  in  themselves,  though  having  objects 
which  a  Court  of  law  will  not  enforce,"  and  that  for  enforcement 
there  must  be  a  "  legitimate  or  legal  interest"  (which  an  association 
of  men  bound,  e.g.  to  wear  hair  powder,  does  not  possess),  seem  to 
be  held  by  his  Lordship  to  be  after  all  inapplicable  to  the  present 
case,  the  decision  of  which  is  therefore  rested  by  all  the  judges  on 
the  express  terms  of  section  fourth  of  the  Statute. 

But  important  as  the  grounds  and  results  of  this  judgment  are, 
we  have  a  special  reason  for  postponing  the  consideration  of  them. 
A  similar  and  indeed  parallel  case  is  at  present  upon  the  Eoll  of 
the  First  Division,  and  may  possibly  be  heard  before  these  remarks 
are  in  the  hands  of  our  readers.  And  we  waive  at  present  the  con- 
sideration of  the  decision  in  the  case  of  M'Kernan,  not  only  because 
four  judges  of  co-ordinate  jurisdiction  will  immediately  traverse  the 
same  ground  with  the  Second  Division,  but  because  we  have  the 
strongest  expectation  that,  even  if  they  come  to  the  same  con- 
clusion, they  will  find  themselves  obliged  to  take  a  wider  circuit 
and ,  rise  to  a  higher  elevation  before  they  can  descend  upon  the 
result.  It  will  be  observed  that  the  section  of  the  Act  upon  which 
the  decision  already  given  is  exclusively  based,  is  whoUy  a 
negative  one.  It  does  not  direct  the  Court  to  throw  out  the  action. 
It  does  not  even  say  that  the  Court  cannot  entertain  it,  or  that  the 
agreement  sued  upon  is  unenforceable.  It  says  negatively  that 
"nothing  in  this  Act"  shall  enable  the  Court  to  entertain  the 
action.  It  is  not  therefore  this  section  that  debars  the  Court,  or 
prescribes  to  it  the  duty  of  refraining,  from  entertaining  the  dction. 
At  the  worst,  this  section  merely  throws  us  back  upon  the  common 
law  or  upon  the  previous  law;  and.it  must  be  remembered  that  it 
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ends  with  the  express  words,  "nothing  in  this  section  shall  be 
deemed  to  constitute  any  of  the  above-mentioned  agreements  un- 
lawful." But  if,  as  the  Lord  Justice-Clerk  at  least  seems  to  hold, 
they  are  by  other  clauses  constituted  positively  lawful,  or  at  least 
reUeved  from  all  illegality,  then  the  only  question  that  remains  is 
that  of  enforceableness — enforceableness  as  distinguished  from  law- 
fulness. And  on  the  matter  of  enforceableness  this  fourth  section 
is  negative,  and  therefore  neutraL 

How  then  can  thi^  section  be  a  sufficient  ground  of  judgment  ? 
No  doubt  the  very  negativeness  of  its  form  suggests  that  the 
previous  law  was  hostile  to  the  enforceableness  of  such  agreements, 
and  we  have  said  that  it  seems  to  throw  us  back  upon  the  previous 
law.  But  at  this  point  two  remarks  occur.  1.  That  harmless  and 
laudable  provisions,  mixed  up  with  the  general  purposes  of  a  trades 
union,  were  unenforceable  in  Scotland  just  before  the  Act  1871  was 
passed,  is  not  a  thing  to  be  taken  for  granted.^  It  deserves  at  least 
careful  and  solemn  consideration  with  a  view  especially  to  Scotch 
law.  as  well  as  to  the  decisions  of  English  Courts.  2.  Even  if  it  were 
made  out  that  trade  union  agreements  were  unenforceable  before 
1871,  was  that  not  because  before  1871  they  were  unlawful  ?  And 
if,  as  seems  to  be  conceded,  the  Act  1871  makes  them  all  lawful — 
and  if  the  particular  stipulations  and  objects  in  question  are  in 
themselves  not  only  lawful  but  laudable — and  if,  as  we  think  is 
also  clear,  lawfulness  in  the  ordinary  case  presumes  a  right  in  the 
heges  to  claim  enforcement — then  the  question  comes  to  be.  Is  that 
right  sufficiently  met  by  a  mere  negative  clause  that  "  nothing  in 
tins  Act  shall  enable  any  Court  to  entertain  them  ? " 

At  all  events  this  fourth  section  clause,  being  negative,  is  incap- 
able of  standing  by  itself.  It  requires  to  be  founded  either  on  the 
history  of  the  previous  law,  or  on  the  policy  of  the  present  law. 
And  these  two  are  contrary  the  one  to  the  other.  We  look  with 
great  interest  to  the  course  to  be  taken  by  the  other  Division  of  the 
Court,  and  we  have  ventured  to  indicate  the  gi*ounds  on  which  we 
anticipate  that  their  decision  will  proceed  upon  a  broader  survey  of 
this  important  question  than  has  been  taken  by  their  brethren. 

A.  T.  I. 
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A  VERY  important  Act  of  Parliament  cahie  into  force  upon  the  1st 
of  September  last,  and  there  are  one  or  two  of  the  principles  upon 
which  that  Statute  is  founded,  which  may,  it  seems  to  us,  be  ex- 
pediently considered  at  the  present  time.  The  railway  monopoly 
has  grown  so  strong,  that  in  the  opinion  of  some  of  those  who  have 

*  Qathrie's  Law  of  Trades 'Unions,  pp.  14,  15. 

'  The  Regalation  of  ;Railways  Act  1873,  and  the  General  Orders  of  the  Com- 
muioners  made  in  pursuance  of  that  Act. 
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given  much  and  intelligent  attention  to  the  subject,  it  has  come  to 
be  a  question  whether  the  State  shall  manage  the  railways,  or 
whether  the  railways  shall  manage  the  Stat«?  The  healthy  in- 
fluence of  competition  between  diflferent  railway  companies  has 
come  to  an  end ;  and  amalgamation  and  combination  have  gone  on 
to  such  an  extent  as  to  call  for  parliamentary  inquiry  and  legis- 
lative interference.  It  has  long  been  understood  that  the  true 
interests  of  the  public  were  jeopardized  by  the  practical  monopoly 
of  railway  companies,  and  several  Acts  of  Parliament  have  been 
passed  with  the  view  of  regulating  railway  companies  in  the  exercise 
of.  their  great  powers,  and  of  insuring  their  fair  dealing  in  their 
transactions  with  the  public.  In  any  bargain  to  which  one  very 
powerful  person  and  another  very  weak  person  are  parties,  the 
latter  is  very  apt  to  have  the  worst  of  it,  especially  if  the  former  is 
a  corporate  body  devoid  of  the  generosity  w^hich  makes  the  posses- 
sion of  strength  a  benefit  to  the  weak.  In  most  matters  the  public 
was  very  weak  in  relation  to  the  railway  companies, — who,  after 
all,  could  only  defend  their  existence  on  the  ground  of  public 
convenience, — and  the  result  was  found  to  be  encroachment  and 
exaction  upon  the  part  of  the  companies  at  the  expense  of  the 
benefits  which  the  public  had  a  right  to  derive  from  the  existence 
of  a  railway  system,  and  with  a  view  to  the  establishment  of  which 
it  had  made  such  important  concessions. 

That  being  the  case.  Parliament  interfered,  and  from  about  the 
year  1842  it  became  usual  to  insert  in  the  several  railway  Acts 
clauses  which  provided  that  the  same  tolls  should  be  charged 
to  all  jjersons  equally  under  the  same  circumstances.  This  was 
an  important  provision,  for  w^hen  it  is  considered  that  some 
railway  companies  convey  the  whole  of  the  traffic  of  a  district, 
and  that  by  charging  a  higher  rate  to  one  town  or  trader  they 
could  throw  that  town  or  trader '  out  of  any  general  market 
to  which  there  was  only  carriage  by  rail,  by  making  it  im- 
possible for  such  a  town  or  trader  to  compete  with  another  for 
which  the  company  carried  at  a  reduced  rate,  it  will  be  evident 
that  it  would,  but  for  some  such  provision,  have  been  in  the  power 
of  such  railway  companies  to  exercise  an  unlimited  power  over 
trade,  and  to  extend  the  monopoly  which  they  enjoyed  to  certain 
places  or  individuals.  That  such  a  course  of  action  would  have 
l^een  the  making  of  some  traders  and  the  marring  of  many  is  beyond 
a  doubt,  but  that  had  such  a  policy  been  permitted  it  would  have 
proved  most  detrimental  to  the  public  is  equally  certain.  It  is  for 
the  public  interest  that  there  should  be  free  competition  in  open 
market.  It  is  by  means  of  such  competition  that  prices  are  kept 
at  their  just  ahd  natural  position  in  relation  to  value,  and  the  ex- 
tension of  the  railway  monopoly  in  the  direction  we  have  indicated 
would  have  prevented  any  such  free  competition,  and  have  rendered 
the  natural  adjustment  of  prices  impossible.  So  imjiortant  were 
these  clauses  which  were  inserted  in  railway  Acta  subsequent  to 
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1842,  and  which  were  called  "  equality  clauses,"  found  to  be,  that 
in  1845,  the  equality  clause,  with  a  preamble  indicating  its  intention, 
was  made  applicable  to  all  railways  by  the  Eailway  Clauses  Con- 
solidation Act  (8  &  9  Vict.  c.  20,  sec.  90).  Other  legislative 
efforts  were  made  with  the  view  of  preventing  the  prejudice  to  the 
public  which  was  likely  to  arise  from  the  power  which  was  pos- 
sessed, and  which  was  found  to  be  increasing,  by  railway  com- 
panies. Thus  the  important  Statute  (7  &  8  Vict.  c.  85),  which 
was  passed  in  1844,  and  which  provided  for  the  future  purchase  of 
lailwajrs  by  the  State  under  prescribed  conditions,  authorized  the 
Board  of  Trade,  "  when  of  opinion  that  it  would  be  for  the  public 
advantage,"  to  proceed  against  railway  companies  contravening 
the  provisions  of  any  Act  relating  to  railways.^  Then,  with  the 
avowed  purpose  of  encouraging  competition  between  canal  and 
railway  companies,  two  Acts  were  passed  in  1845,  which,  it  was 
thought,  would  free  the  hands  of  canal  companies,  and  allow  them 
to  enter  upon  a  struggle  which  would  benefit  the  public. 

But  all  was  to  no  effect,  and  in  1854,  after  various  inquiries  had 
taken  place,  the  Railway  and  CanalTraffic  Act  (17&18Vict.c.31)was 
passed.  That  Act  was  applicable  to  Scotland,  and  provided  in 
effect  that  every  railway  and  canal  company  should  afford  reason- 
able facilities  for  forwarding  both  its  own  and  its  through  traffic, 
and  that  this  should  be  done  without  giving  any  unreasonable 
preference  to  one  person  above  another.  The  remedy  for  any 
contravention  of  the  Act  was  under  section  three,  to  be  ob- 
tamed  by  an  application  to  the  Court  of  Session  in  this  country 
or  to  the  Court  of  Common  Pleas  in  England  or  Ireland,  for  an 
injunction  to  enjoin  obedience  to  the  Act.  .  During  the  period  of 
eighteen  years  that  the  Act  remained  in  force,  only  four  cases  came 
before  the  Court  of  Session,  and  about  five-and-twenty  were  decided 
by  the  Court  of  Common  Pleas.  The  judges  in  England  com- 
plained somewhat  bitterly  of  the  duties  which  were  imposed  upon 
them  under  this  Act,  and  it  has  been  asserted  that  it  was  upon  the 
refusal  of  the  Courts  of  Queen's  Bench  and  Exchequer  to  have  any- 
thing to  do  with  what  seemed  to  them  such  an  anomalous  juris- 
diction, that  it  was,  with  the  permission  of  Chief  Justice  Jervis, 
handed  over  to  the  Court  of  Common  Ple.as.  The  English  Common 
Law  Judges  thought  it  would  be  impossible  for  them  to  determine 
what  were  reasonable  facilities  or  what  were  undue  prejudices,  they 
were  not  accustomed  to  deal  with  sucli  an  instrument  as  an  injunc- 
tion. Had  they  however  been  in  the  habit  of  exercising  an  equity 
jurisdiction,  they  would  have  been  called  upon  to  decide  questions 
which — ^in  the  words  that  Lord  Campbell  used  with  reference  to 
the  Bailway  and  Canal  Traffic  Act — "  left  them  to  exercise  their 
discretion  as  to  what  was  reasonable  with  no  statutable  or  common 

*  In  the  Attomey-O^neral  v.  Birmingham  A  Derby  Junction  Railway  Company , 
•  Ka.  Cas.  124,  proceedings  were  taken  under  that  Act  for  an  aUeged  infringement  of 
u  equality  clause. 
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law  authority  to  guide  them,"  they  would  have  been  as^ed  for 
injunctions  to  restrain  the  alienation  of  property,  to  restrain  waste 
and  to  prevent  other  irreparable  mischiefs,  and  they  would  have 
come  to  the  conclusion  that  it  was  as  difiicult  to  ascertain  what 
constituted  "extravc^ant  humours  waste"  upon  the  part  of  a 
tenant  for  life  without  impeachment  for  waste,  as  to  say  whether 
due  facilitie^s  were  ^ven  by  a  railway  company  for  the  receiving, 
forwarding  and  delivery  of  traffic. 

After  all,  however,  not  much  complaint  is  to  be  made  with 
reference  to  the  decisions  of  the  judges  after  they  began  to  work 
the  Act,  which  in  the  beginning  they  grumbled  so  much  about.  It 
seems  to  us, however,  that  the  leading  case  on  the  subject  of  passenger 
traffic  which  came  before  the  Court  of  Common  Pleas  under  ti&is 
Act,  put  a  construction  upon  the  Act  which  curtailed  it  of  some  of  its 
possible  benefits  to  the  public  (Barret  v.  The  Gt  Northern  and  MO- 
land  R  Cos,,  26  L.  J.,  C.  P.  83 ;  1  C.  B.,  N.  S.  423).  In  that  case  the 
applicant  complsdned  that  two  companies  would  not  run  their  trains 
to  suit  one  another,  and  that  by  their  neglect  to  do  so,  he  lost  three 
hours  in  point  of  time,  and  had  to  travel  twenty  extra  miles  in  point 
of  distance.  The  defence  was  that  the  alteration  asked  for  would 
interfere  with  the  general  traffic  arrangements  of  the  company,  and 
that  defence  was  held  good,  for  Cresswell,  J.,  remarked  that,  **  in 
considering  what  was  a  reasonable  amount  of  accommodation, 
regard  must  be  had  to  the  convenience  of  the  general  traffic  of  the 
company."  Now,  although  there  is  some  truth  in  this,  it  seems  to 
us,  that 'it  ought  to  be  incumbent  upon  railway  companies  to  show 
that  their  general  traffic  arrangements  are  not  prejudicial  to  the 
public,  just  as  under  the  Eegulation  of  Railways  Act  1873  (sec.  14), 
they  are  compelled  to  show  the  amount  charged  for  station  to  station 
rates,  and  the  amount  charged  as  terminals.  Again,  Cockbum, 
C.  J.,  in  his  judgment  said, ''  The  applicant  must  of  course  make  out  a 
case  of  public  inconvenience  arising  from  the  want  of  through  trains : 
a  mere  private  and  personal  inconvenience  v/ill  not  do."  Now, 
it  seems  to  us,  with  sdl  submission,  that  the  fact  that  it  was  incon- 
venient for  the  applicant  to  wait  three  hours,  and  to  go  twenty 
miles  further  by  rail,  was  something  very  like  proof  that  it  would 
be  inconvenient  for  others.  So  far  as  we  understand  public  con- 
venience or  inconvenience,  it  is  made  up  of  the  convenience  or  in- 
convenience of  private  individuals,  and  can  only  be  proved  to  exist 
through  the  fact  of  personal  sufferings  and  personal  complaints. 
Again,  with  regard  to  the  cases  which  came  before  the  Court  of 
Common  Pleas,  upon  the  question  of  the  admission  of  cabs  and 
omnibuses  to  railway  stations,  we  must  say  that  the  decisions  seem 
to  us  to  be  open  to  grave  question.  The  first  case  was,  it  seems  to 
us,  rightly  decided  {Marriott  v.  The  London  and  SotUh-v^estem 
Railway  Company,  1  C.  B.,  N.  S.  499 ;  26  L.  J.,  C.  P.  154). 
There  the  company  admitted  to  their  station  at  Kingston  the 
omnibuses  of  one  Williams  only.     The  applicant,  another  omni- 
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bus  proprietor,  had  an  omnibus  running  from  Twickenham  station 
on  the  Richmond  and  Windsor  line  to  that  station,  but  his  omni- 
buses were  excluded  from  the  station-yard,  the  gates  of  which 
were  about  seventy-five  feet  from  the  station,  so  that  pas- 
sengers by  his  omnibus  were  much  inconvenienced.  The  *  com- 
jpany  alleged  that  they  did  this  in  order  to  prevent  unseemly 
rivaJry  and  disputes  between  drivers  and  conductors,  but  the  Court 
made  the  rule  absolute  for  an  injunction,  on  the  ground  that  the 
balance  of  convenience  was  against  the  public,  and  that  the  Twicken- 
ham passengers  especially  were  subjected  to  unreasonable  inconveni- 
ence. But  in  the  next  case  which  came  before  the  Court  {Beaddl 
V.  The  Eastern  Counties  BaU.  Co,,  2  C.  B.,  N.  S.  609 ;  26  L.  J.,  205),  in 
which  it  appeared  that  the  company  had  agreed  with  a  person  of  the 
name  of  Clark,  a  cab  proprietor,  to  allow  him,  for  a  payment  of 
£600  a  year,  the  exclusive  privilege  of  taking  up  passengers 
within  their  station-yatd,  and  BeadeU,  another  cab  proprietor, 
who  was  allowed  only  to  set  down  passengers  at  the  booking-ofl&ce, 
applied  for  an  injunction,  the  rule  was  refused  on  the  ground 
that  no  inconvenience  to  the  public  was  shown  to  have  arisen 
from  the  arrangement;  and  Williams,  J.,  remarked  that  it  was 
very  important  to  the  interests  of  the  public  that  vehicles  plyiAg 
for  hire  in  the  station-yard  should  be  kept  upon  their  good  behaviour 
by  being  under  the  control  of  the  company.  Doubtless,  it  is  impor- 
tant that  those  who  drive  vehicles,  and  who  ply  to  and  from  a  sta- 
tion-yard, should  behave  themselves  in  a  seemly  manner,  but  we 
fail  to  see  why  that  seemliness  should  be  served  by  the  allowance 
of  the  monopoly  of  the  station-yard  trafiic  to  one  cab  proprietor. 
Here  we  have  another  instance  of  the  spreading  monopoly  of  rail- 
way companies.  Not  content  with  carrying  without  competition 
on  their  line,  they  want  to  carry  without  competition  by  means  of 
their  agents  or  lessees  through  the  towns  of  destination.  Can  that 
be  said  to  be  allowing  reasonable  facility  for  the  delivery  of  passen- 
ger traffic  ?  It  is  said  that  no  inconvenience  to  the  public  was 
proved  to  exist  But  who  pays  that  £600  to  the  railway  com- 
pany ?  Why,  the  public !  And  if  Beadell  and  other  cab  proprietors 
had  been  admitted  to  that  station-yard,  the  public  would  have  been 
benefited  by  £600  in  its  pocket,  and  that  is  said  to  be  no  public 
inconvenience.  Again,  as  to  the  order  which  must,  according  to 
Williams,  J.,  be  kept,  railway  companies  are  compelled  to  allow  all 
carriers  into  the  yard  where  they  receive  goods  traffic,  and  they  are 
able,  without  granting  a  monopoly  to  one,  to  secure  order  and  good 
management.  The  seemly  arrangements  of  a  station-yard  might 
more  conveniently  be  left  to  the  police.^  Some  exceptions  are 
also  to  be  taken  to  one  or  two  of  the  Coal  Traffic  cases  which  ap- 
pear in  the  reports^  and  we  hope  sincerely  that  the  railway  com- 

*  This  case  was  followed  in  Painier  v.  The  London,  Brighton,  and  South  Coast  Rail 
Co,,  2  C.  B.,  K.  8.  702 ;  and  Ufraccmht  Conveyance  Co.  y.  London  and  SotUh-wtttem 
BaiL  Co.—  fVeMy  'Notee,  1868,  p.  269. 
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missioners  who  have  been  appointed  under  the  Act  under  considera- 
tion, and  who  have  shown  their  capacity  by  their  admirable  judgment 
in  the  case  of  Goddard  v.  The  London  and  Southr-westem  Railway 
Company}  will  not  feel  themselves  bound  by  the  decisions  of  the 
Court  of  Common  Pleas. 

As  to  our  own  cases,  as  we  said,  four  cases  have  come  before  the 
Court  of  Session.  In  one  of  these  the  Court  held  that  no  one  had 
a  title  to  complain,  where  the  fares  for  a  longer  distance  were  smaller 
than  for  a  shorter  distance  on  the  same  line,  unless  there  were  a 
competition  of  interest  or  a  personal  disadvantage  to  himself.  (JSTo- 
zier  V.  The  Caledonian  Railway  Company ,  VI  Sess.  Ca.  302).  In 
another,  that  the  favouring  of  a  rival  sea  carrier  was  not  an  undue 
preference  (Napier  v.  The  Glasgow  and  Saidh- western  Railway 
Company,  4  Macph.  87,  Nov.  25,  1865).  In  the  case  of  Wannan 
V.  The  Scottish  Central  Railway  Company  (July  19,  1864,  2  Macpt 
781)  a  carrier  complained  that  the  company  refused  to  give  eflTect 
to  general  orders  left  with  them  to  deliver  goods  to  the  com- 
plainant, and  to  hand  over  goods  for  delivery  by  the  complainant, 
to  whose  care  they  were  addressed.  The  first  groimd  of  complaint 
was  admitted  by  the  company,  but  was  held  to  be  no  just  ground 
of  complaint  at  aU,  inasmuch  as  the  company  were  bound  to  deliver 
according  to  addresses,  and  therefore  to  disregard  general  orders. 
The  second  ground  of  complaint  was  denied  by  the  company,  but 
held,  even  if  true,  to  be  only  a  breach  of  contract  at  common  law, 
and  not  within  the  Railway  and  Canal  TraflSc  Act ;  but  it  was  ob- 
served by  Lord  Benholme,  that  "  had  the  company  systematically 
refused  to  carry  out  the  direction  on  the  addresses,  this  would  have 
been  a  breach  of  contract,  and  also  would  have  exhibited  an  instance 
of  undue  prejudice."  With  reference  to  this  case,  it  may  be  remarked 
that  there  is  a  curious  conflict  between  the  Court  of  Session  in  this 
country  and  Court  of  Common  Pleas  in  England  as  to  the  effect  of 
general  orders.  In  the  case  oi  Parkinson  v.  The  Great  Western  Rail^ 
way  Co.  (6  L.  R.,  C.  P.  554)  the  complaint  was  that  the  company  refused 
to  act  upon  general  orders,  signed  by  the  consignees  of  goods,  to 
hand  over  to  the  complainant  for  delivery  all  goods  that  might  arrive 
at  the  Cirencester  station  addressed  to  them,  but  required  the  com- 
plainant to  produce  special  orders  describing  the  particular  goods  on 
each  occasion,  whereas  they  required  from  their  own  agent  no  such 
special  or  any  orders.  The  Court,  in  this  case,  granted  an  injunction 
enjoining  the  company  to  recognise  and  act  on  such  general  orders, 
Willes,  J.,  remarking  that  the  company  coul4  not  be  allowed  to  sub- 
stitute some  other  mode  of  getting  the  goods  to  and  from  the  station 
for  that  which  their  customers  thought  fit  to  adopt,  and  that  the 
impediments  imposed  upon  the  complainant  an  undue  prejudice, 
and  were  calculated  to  obtain  for  the  company  an  undue  advan- 
tage in  their  trade  of  competing  carriers.^ 

^  See  the  Times,  6th  January  1874. 

3  The  only  other  case  which  came  before  the  Court  of  Session  was  that  of  Pick  ford 
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But  the  number  of  cases  which  were  brought  before  the  Courts 
gradually  diminished,  and  the  Joint-Committee  of  the  House  of 
Lords  and  Commons,  which  sat  in  1872,  recommended  the  trans- 
ference of  the  jurisdiction  of  the  Court  of  Common  Pleas  to  a  new 
tribunal  with  greater  flexibility  and  administrative  facility  than  a 
court  of  law,  and  which  should  contain  amongst  its  judges  not  only 
those  who  had  had  experience  of  law,  but  those  who  had  had  expe- 
rience of  railway  management  and  business.  It  is  thus  upon  the 
able  and  admirable  report  of  that  Committee  that  the  "Eegulation  of 
Eailways  Act  1873  "  is  founded.  That  Act  is,  in  many  respects,  an 
improvement  upon  "  The  Eailway  and  Canal  Traffic  Act,  1854,"  and 
many  of  its  provisions  will  be  productive  of  much  and  permanent 
benefit  to  the  public.  We  regard  the  13th  section  of  that  Act,  which 
is  an  entirely  new  provision,  as  being  a  most  valuable  addition  to  the 
law  of  railway  regulation.  That  section  provides  that  a  complaint 
of  a  contravention  of  section  2  of  the  Eailway  and  Canal  Traffic 
Act,  1854  (the  section  which  enjoins  reasonable  facilities,  and  pro- 
hibits undue  preferences  or  prejudices),  as  amended  by  this  Act, 
"  may  be  made  to  the  Commissioners  by  a  municipal  or  other  public 
corporation,  local  or  harbour  board,  without  proof  that  the  com- 
plainants axe  aggrieved  by  the  contravention ;  provided  that  a  com- 
plaint shall  not  be  entertained  by  the  Commissioners,  in  pursuance 
of  this  section,  unless  such  complaint  is  accompanied  by  a  certifi- 
cate of  the  Board  of  Trade  to  the  effect,  that  in  their  opinion  the 
case  in  respect  of  which  the  complaint  is  made  is  a  proper  one  to 
be  submitted  for  adjudication  to  the  Commissioners  by  such  muni- 
cipal or  other  public  corporation,  local  or  harbour  board." 

Why  the  certificate  of  the  Board  of  Trade  should  be  necessary 
before  the  Commissioners  should  entertain  the  application  we  find 
it  difficult!  to  conjecture.  In  other  courts  of  law — and  this  is 
to  aU  intents  and  purposes  a  court  of  law — the  onus  of  judging  of 
the  propriety  of  such  a  case  coming  before  a  special  tribunal  is  cast 
upon  the  judges,  and  that  seems  right  and  proper.  Why  the 
Board  of  Trade  should  be  called  upon,  or  wherein  lies  its  peculiar 
capacity  to  say  whether  a  case  is  a  proper  one  to  be  adjudicated 
upon  by  the  Eailway  Commissioners,  we  fail  to  see.  We  cannot 
see  any  advantage  arising  to  the  applicant,  for  the  Board  of  Trade 
is  evi(tently  not  in  a  position  to  go  into  the  merits  of  the  case,  other- 
wise there  would  be  no  necessity  for  the  Eailway  Commission.  But 
although  the  latter  part  of  the  13th  section  is  open  to  these  obvious 
objections,  we  regard  it  as  a  great  improvement  in  the  way  of  legis- 
lation upon  all  former  attempts  at  railway  regulation.  Private 
individuals  are  not  in  a  position  to  carry  on  an  action — of  the 
nature  of  applications  under  this  Act  —  against  an  immensely 
wealthy  railway  company.  But  a  public  body,  such  as  a  town 
council  or  a  harbour  board,  may  well  earn  the  thanks  of  the  public, 

T.  Tkt  CaletUmian  BaUimy  Co,,  31st  May  1866,  4  Macph.  755,  in  which  Wannan  r. 
He  SoottUk  Central  was  followed. 
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and  the  reward  of  popularity  which  follows  public  services,  by 
securing  to  the  public  the  great  benefit  of  traffic  facilities,  and  by 
protecting  them  against  undue  prejudice  and  disadvantage,  which 
are  only  too  likely  to  be  dealt  out  to  them  at  the  hands  of  railway 
companies.  Sections  8  and  9  of  the  Act  will,  we  cannot  doubt,  be 
productive  of  beneficial  results  to  the  community  at  large.  The 
first  of  these  sections  provides  ior  the  settlement,  at  the  instance 
of  one  of  the  parties,  of  disputes  between  railway  companies  which 
are  required  or  authorized  by  any  general  or  special  Act  to  be 
referred  to  arbitration  by  the  Railway  Commissioners;  and  the 
second  provides  for  a  similar  decision  in  any  matter  of  difference 
to  which  a  railway  company  is  a  party,  in  case  the  parties  agree 
that  the  matter  be  referred  to  them.  This  method  of  settling  dis- 
putes by  such  a  tribunal,  expeditiously,  cheaply,  and  weU,  will,  we  feel 
convinced,be  of  inestimable  benefit  to  th'ecompanies  and  tothe  public. 
There  are  other  functions  which  are  imposed  upon  the  Railway 
Commissioners  under  the  Act  which  they  are,  in  our  estimation, 
admirably  qualified  to  perform.  Thus  they  have  the  duties 
which  formerly,  under  the  Railway  Clauses  Act  1863,  part  iiL, 
devolved  upon  the  Board  of  Trade,  of  approving  of  working  agree- 
ments before  they  are  entered  into  by  railway  companies;  they 
have  to  revise  such  working  agreements,  in  the  interests  of  the 
public,  every  ten  years ;  they  have  to  see  that  railway  companies 
owning,  using,  or  managing  steam-boats,  exercise  their  powers  in 
such  a  way  as  not  to  be  prejudicial  to  the  public.  Upon  them  too 
devolves  the  duty  of  seeing  that  railway  companies  owning  canals 
keep  these  canals  in  such  a  condition  as  to  allow  easy  traffic  on 
them,  but  we  somewhat  regret  to  see  that  the  Commissioners  are  not 
entrusted  with  more  arbitrary  power  with  regard  to  the  prevention 
of  the  imposition  of  "  bar  tolls"  by  railway  companies  upon  the 
links  of  the  canal  system,  which  they  have  bought  up  with  the 
view  of  preventing  competition  upon  the  part  of  canal  companies 
even  in  the  kind  of  traffic  for  which  these  latter  are  better  suited 
than  railways  are.  This  would  have  been  an  important  and  highly 
beneficial  provision,  and  without  some  such  power  in  the  hands  of 
the  Commissioners  it  is  hopeless,  it  seems  to  us,  to  expect  anything 
like  efficient  competition  upon  the  part  of  canals.  These,  then,  are 
aU  important  provisions.  We  would,  too,  be  unwilling  to  say  that 
the  power  of  the  Board  of  Trade  with  regard  to  the  appointments 
to  be  made  under  the  Act  (sec.  4)  has  not  been  judiciously  increased. 
The  three  Commissioners  appointed  are  men  admirably  suited  to 
discharge  the  onerous  and  important  duties  which  the  Act  im- 
poses. The  Right  Hon.  Sir  Frederick  Peel  was  Under-Secretary  of 
State  for  the  Colonies  from  1851  to  1852,  and  again  in  1853-55 ; 
was  Under-Secretary  for  War  from  1855  to  1857,  and  Financial 
Secretary  to  the  Treasury  from  1859  to  1865.  Mr.  Macnamara 
was  well  known  at  the  Bar,  and  was  upon  the  fair  way  to 
the  Bench,  had  not  his  health  made  it  expedient  for  him  to 
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accept,  some  three  years  ago,  the  County-Court  Judgesliip  of 
Maiylebone,  the  duties  of  which  office  he  discharged  with 
honour  and  distinction.  He  is  known  as  a  learned  and  able 
lawyer.  Mr.  W.  P.  Price  has  had  a  considerable  experience  of 
private  bill  legislation  in  his  capacity  as  Member  of  Parliament  for 
Gloucester,  and  long  experience  of  railway  management  as  chair- 
man of  the  Midland  Beolway  Company,  which  owns  one  of  the 
most  important  railway  systems  in  England.  But  notwithstanding 
the  unexceptionable  character  of  the  appointments  made,  we  cannot 
help  feeling  a  little  regret  that,  seeing  that  the  Act  applies  to 
Scotland  and  Ireland,  there  is  no  representative  of  the  legal  learn- 
ing or  the  managerial  experience  of  either  of  these  countries.  The 
number  of  the  Eailway  Commissioners  might  well  have  been  five, 
and  in  that  case  it  would  have  been  well  to  have  chosen  one 
member  of  the  new  board  from  each  of  England's  sister  countries. 

One  thing,  however,  with  reference  to  the  Eegulation  of  Eailways 
Act  1873,  that  we  would  call  particular  attention  to,  is  the  fact,  that 
not  only  are  the  powers  of  the  Court  of  Common  Pleas  transferred 
to  the  Eailway  Commissioners,  a  board  sitting  in  London,  but  the 
powers  of  the  Court  of  Session  under  the  same  Act  (17  &  18  Vict. 
c,  31)  are  tmnsferred  to  the  same  tribunal  Now  this  is  the  first 
time,  so  far  as  we  are  aware,  that  any  of  the  judicial  functions  of 
any  of  our  Scotch  Courts  have  been  transferred  to  an  English 
tribunal,  and  we  cannot  say  that  we  regard  this  as  a  matter  for  con- 
gratulation. We  are  a  little  jealous  of  our  right  to  our  home 
administration  of  our  own  laws,  and  we  hear  with  considerable 
disgust  the  flippant  assertion  of  young  English  barristers,  who  in 
their  clever  theories  of  reform  would  sweep  away  the  whole  of  the 
Scotch  judicial  system — and  who  say  that  Scotland  would  make  a 
good  northern-circuit,  and  that  two  of  the  judges  from  Westminster 
could  do  the  whole  of  the  work  which  is  at  present  done  by  the 
Court  of  Session,  by  going  down  there  for  about  five  or  six  weeks 
every  year.  We  need  scarcely  say  that  we  differ  from  those  young 
gentlemen,  the  magnificence  of  whose  generalizations  may  be 
accoimted  for  by  the  fact  that  they  are  untrammelled  by  any  such 
thing  as  experience.  But  there  is,  we  are  inclined  to  believe,  a 
tendency  to  do  away  with  the  Scotch  administration  of  Scotch 
laws,  and  we  cannot  help  regarding  the  Eegulation  of  Eailways 
Act  1873  as  an  indication  of  that  tendency.  We  object  to  Scotch 
cases  being  sent  to  London  to  be  tried.  The  expense  of  such  a 
proceeding  will  be  enormous,  indeed  so  great  as  to  deter  any  persons 
from  avaiUng  themselves  of  the  remedy  procurable  under  the  Act. 
But  there  is  a  provision  that  the  commissioners  shall  sit  at  such 
times  and  in  such  places,  and  conduct  their  proceedings  in  such 
manner,  as  may  seem  to  them  most  convenient  (sec.  27).  So  that  we 
may  any  day  have  an  English  Court  sitting  inEdinburgh  trying  Scotch 
cases  according  to  an  English  manner  and  practice.  This  does  seem 
to  bring  Scotland  down,in  this  respect  atleast,to  thelevel  of  anorthern 


144  THE  MOKTff. 


^h^  Month. 


The  General  Uledion,  which  has  proved  the  reality  of  the  Con- 
servative, reaction  has  not  realized  our  hope  that  the  Scottish  Bar 
would  be  more  largely  represented  in  Parliament.  The  tliree  Con- 
servative lawyers  whose  aspirations  we  formerly  encouraged,  and 
each  of  whom  would  have  been  a  most  desirable  addition  to  the 
representation  of  Scotland, — Mr.  Scott,  Mr.  Badenoch  Nicolson, 


circuit.  We  cannot  regard  this  provision  as  satisfactory.  But  there 
is  another  grave  fault  to  be  found  in  the  Act.  The  26th  section  pro- 
vides that "  the  Commissioners  shall  in  all  proceedings  before  them 
under  sections  6, 11, 12,  and  13  of  this  Act,  and  may  if  they  think  j 
fit,  in  all  other  proceedings  before  them  under  this  Act,  at  the 
instance  of  any  party  to  the  proceedings  before  them,  and  upon 
such  security  being  given  by  the  appellant  as  the  Commissioners 
may  direct,  state  a  case  in  writing  for  the  opinion  of  any  Superior 
Court  determined  by  the  Commissioners  upon  any  question  which  in 
the  opinion  of  the  Commissioners  is  a  question  of  law." 

Here,  then,  we  have  a  provision  for  the  decision  of  a  law  point 
arising  in  a  Scotch  case,  which  is  founded  upon  circumstances  and 
events  which  took  place  in  Scotland,  by  one  of  the  Superior  Courts 
at  Westminster,  or  if  the  phrase  "  any  Superior  Court "  might  be 
read  so  as  to  include  the  Court  of  Session  here,  what  hope  is  there 
that  the  Commissioners,  two  of  whom  are  members  of  the  English 
bar,  would  determine  to  state  a  case  for  our  Courts  ?    There  seem 
to  us  to  be  very  serious  objections  to  the  Kegulation  of  Railways 
Act  1873.     We  contend  for  the  principle  of  the  home  administra- 
tion of  Scotch  laws,  not  only  on  the  ground  that  the  Court  should 
be  near  the  suitors,  not  only  because  the  genius  of  the  Scotch  law 
is  totally  different  from  that  of  England,  not  only  because  it  is  one 
of  the  conditions  of  the  Union,  not  only  because  the  removal  of  our 
Law  Courts  would  be  regarded  as  a  blow  to  the  prestige  of  Scotland, 
and  as  the  annihilation  of  the  metropolitan  character  of  Edinburgh, 
but  upon  the  broader  ground  that  it  is  against  the  wish  of  the 
people.     With  one  voice  they  would  object  to  the  transference  of  our 
Courts  to  London,  and  we  cannot  consequently  regard  what  we  look 
upon  as  a  somewhat  indirect  effort  at  a  part  of  this  scheme,  on  an 
Act  which  we  look  upon  as  indicative  of  a  tendency,  with  favour. 
Nevertheless,  the  Act  is  in  many  respects  good,  and  we  hope  to  see 
suitors  avail  themselves  largely  of  the  remedies  it  affords.     It  is  by 
its  means  alone  that  the  crushing  monopoly  of  railway  companies 
can  be  effectively  resisted     That  it  is  for  the  great  and  lasting 
benefit  of  the  public  that  that  should  be  so  is  not  a  matter   of 
doubt 
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and  Mr.  J.  H.  A.  Macdonald — ^have  all  been  defeated.  Mr.  Eoger 
Montgomerie,  however,  has  succeeded  against  hope  in  getting  in 
for  North  Ayrshire ;  and  Mr.  Gordon's  seat  for  the  Universities  of 
Glasgow  and  Aberdeen  was  undisputed.  Mr.  John  Maitland, 
Advocate,  a  Liberal,  fought  a  keen  battle  for  Kirkcudbrightshire, 
and  won  it  nobly.  Mr.  Maidand  has  already  shown  in  the  con- 
test that  he  is  able  to  do  good  service  in  the  House  of  Commons 
where  he  will  occupy  the  distinguished  position  of  being  the  only 
Scotch  lawyer  of  his  party,  Sir  D.  Wedderburn  having  retired  from 
South  Ayrshire  without  a  struggle,  and  Lord  Advocate  Young 
having  been,  to  the  deep  disgrace  of  his  constituents,  who  are  not 
Conservatives,  defeated  in  the  Wigtown  Burghs  by  a  majority 
of  two. 

The  defeat  of  Mr.  Young  and  his  acceptance  of  the  vacant  seat 
on  the  Bench  have  been  to  the  legal  world  the  great  sensation  of 
the  month.  Few  or  none  believed,  until  the  fact  was  actually  an- 
nounced in  Scotland,  that  the  Lord  Advocate  would  really  conde- 
scend to  take  an  ordinary  judgeship ;  and  great  as  the  gain  is  to  our 
somewhat  feeble  Bench,  we  cannot  but  concur  in  the  general  feeling 
that  what  is  gained  for  the  administration  of  the  law  is  lost  to 
mankind.  Nor  will  the  gain  to  the  law  be  at  once  so  important 
as  it  might  have  been ;  for  the  powers  of  the  only  living  Scotch 
lawyer  who  ranks  with  Butherfurd  and  Inglis,  will  be  to  a  great 
extent  wasted  in  the  commonplace  drudgery  of  a  Lord  Ordinary's 
Bar.  The  Scotch  Bench  will  presejit  the  singular  spectacle  of 
having  its  greatest  judges  at  its  two  extremes. 

We  reserve  for  another  occasion  our  commentary  on  the  career 
of  Mr.  Young  as  Lord  Advocate, — a  career  which  he  is  considered 
to  have  closed  for  ever ;  but  which  we  see  no  reason  why  he  should 
not  some  day  resume,  resigning  his  seat  on  the  Bench,  if  his  will,  his 
party,  and  opportunity  should  allow.  It  is  fit  to  say  at  present,  that 
even  if  that  new  but  not  improbable  step  should  not  be  adopted,  there 
is  no  reason  why  Mr.  Young  should  be  regarded  as  having  humbled 
himseK, — unless  in  resj^ect  of  some  of  the  bedfellows  to  whose 
w)mpanionship  his  own  will  has  subjected  him.  His  party,  should 
it  again  be  favoured  by  fortune,  cannot  ignore  his  services  and  his 
intellectual  pre-eminence ;  and  it  will  be  difficult  even  for  a  Con- 
^rvative  Government  to  appoint  any  other  to  one  of  the  chief  seats 
111  the  Court  without  animadversion. 

When  we  write  it  has  not  been  announced  who '  are  to  fill  the 
various  Law  offices  in  Scotland  under  the  Tory  Government.  Mr. 
Gordon  and  Millar,  of  course,  will  be  Lord  Advocate  and  Solicitor- 
General  ;  and  the  Advocates-Depute  will,  we  presume,  be  as  before, 
^ith  the  exception  of  Mr.  Soger  Montgomerie,  who  has  gone  into 
l^arliament 

'«« of  Recording  in  Register  of  Sasines. — ^We  have  been  requested 
^  print  the  new  scale  of  fees  for  recording  in  the  Eegister  of 
"*^e8,  in  order  that  it  may  be  readily  accessible  to  conveyancers, 
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who  frequently  have  to  estimate  the  cost  of  recording  in  advance. 
It  is  as  follows : — 

Where  the  value  of  the  property,  or  sum  in  the  security 
does  not  exceed  £500  the  fees  are  2s.  for  each  200  words. 

1000  „  2s.  3d.  „ 

2000  „  2s.  6d. 

5000  „  28.  6d.  „  and  7s.  6d 

per  writ. 

Exceeds  5000  „  3s.  „  and  7s.  6d 

per  writ 

Where  the  writs  themselves  do  not  shew  the  value,  a  statement 
of  value,  with  details,  dated  and  signed  by  the  agent  giving  in  the 
writ  must  be  endorsed  on  it,  otherwise  the  maximum  rate  will  be 
charged.  This  statement  should  be  accompanied  by  any  documents 
instructing  its  accuracy,  such  as  certified  excerpt  from  valuation 
roll,  etc. 

Accident  Insurance. —  .  .  .  What  is  an  accident?  The  term,  as  nsed  in 
policies,  has  been  several  times  defined  in  the  adjudicated  cases.  It  is  ''  any 
event  which  takes  place  without  the  fore^ht  or  expectation  of  the  person 
acted  upon  or  affected  by  the  event."  mthey,  J.,  in  Ripley  v.  Railway 
Passenger^  Assurance  Co.,  U.  S.  C.  C,  W.  D.  of  Mich.  (1870)  ;  2  Big.  Cas.  73a 
Prov.  Life  Ins.  Co.  y.  Martiny  32  MdL  310.  It  is  "  an  unusual  and  unexpected 
result  attending  the  performance  of  a  usual  and  necessair  act."  It  is  **  any  un- 
expected event  which  happens  as  by  chance,  or  which  does  not  take  place 
according  to  the  usual  course  of  thinfi[s."  N,  A.  Ins.  Co.  v.  Burroughs,  28  Leg. 
Int  342  ;  S.  C,  69  Penn.  St  43.  *^  It  is  something  which  takes  place  without 
any  intelligent  or  appcLrent  cause,  without  design,  and  out  of  course."  MaUory 
V.  Traveller^  Ins.  Co..  47  N.  Y.  52.  "  Some  violence,  casualty,  or  vis  major  is 
necessarily  involved '  in  the  term  **  accident."  Cockbum,  C.  J.,  in  Sinclair  v. 
Mariiinu  Passenger^  Ass.  Co.,  3  E.  &  E.  478.  It  means,  in  short,  in  the 
insurance  policies,  an  injury  which  happens^  by  reason  of  some  violence, 
casualty  or  vis  major,  to  the  assured,  without  his  design  or  consent  or  voluntair 
co-operation.  '^ Violent  and  accidental"  are  equivalent  in  meaning  to 
'*  accidental  violence "  {RipUy  v.  Railway  Passengers^  Ass.  Co.,  ut  supra),  and 
every  injury  caused  by  accident,  save  those  specially  excepted  by  the  poHcy,  is 
covered  oy  it.  Prov.  Life  Ins,  <c  Inv.  Co.  v.  Martin,  ut  supra.  A  full  discussion 
of  what  an  accident  is  will  be  found  in  Schneider  v.  Frov.  Life  Ins.  Co.,  24 
Wis.  28. 

One  of  the  earliest  cases  involved  the  question  whether  drowning  was  an 
injury  caused  by  accident  throu£;h  some  outward  and  visible  means.  The  Court 
of  Exchequer,  m  1860,  held  that  drowning  was  not  such  an  injury  {Trew  v. 
RailuHiy  Passenger^  Ass.  Co.,  5  H.  &  N.  211),  but  the  Exchequer  Chamber  re- 
versed the  decision,  and  held  that  death  by  drowning  while  bathing  was  within 
the  policy  (6  H.  &  N.  839),  and  it  was  for  the  jury  to  say  whether  the  assured 
died  from  action  of  the  water  or  from  natuial  causes.  In  1870,  the  question 
arose  a^ain  in  the  case  of  a  man  who.  while  bathing  in  a  pool  only  a  foot  deep, 
suddenly  became  insensible  and  fell  face  downward  into  the  water  and  died. 
The  condition  of  the  body  showed  that  he  breathed  after  the  fall,  and  the  court 
held  that  death  was  caused  by  the  action  of  water  on  the  lungs,  and  that  the 
falling  was  an  accident  within  the  policy.  Reynolds  v.  Accidental  Ins,  Co.,  18 
W.  R.  1141  ;  S.  C,  22  L.  T.,  N.  S.  820.  It  has  always  been  the  custom  of 
American  companies  to  regard  such  death  as  accidental,  and  the  question  has 
never  been  before  any  American  Court  of  final  jurisdiction.  So,  where  an 
accidental  wound  caused  the  assured  to  fall  into  the  water  and  be  drowned,  the 
death  was  accidental    MaUory  v.  TraoeUenf  Ins,  Co,,  47  N.  Y.  62. 
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Death  from  the  effect  of  a  stmstroke  is  not  death  from  an  accident,  bnt  is 
eauaed  by  disease.  Sinclair  v.  Maritime  Passengers^  Ass.  Co,,  3  £.  &  £.  478  (1861). 
In  American  policies,  sunstroke  is  usually  excepted  in  express  terms.  Death  or 
disability  caused  by  bodily  infirmity  or  disease  is  also  excepted  ;  but  where  an 
external  injury  immediately  causes  disease,  the  policy  covers  it.  In  Fitton  v. 
Aeddental  Death  Ins.  Co.,  17  C.  B.,  N.  S.  122  (1864),  the  deceased  fell  with 
violence  on  the  floor  of  his  room,  and  thereby  produced  an  immediate  rupture, 
which  resulted  in  strangulated  hernia  and  deatn  after  a  surgical  operation.  It 
was  held  that  the  policy,  though  excluding  hernia  generally,  must  be  construed 
to  mean  hernia  arising  within  the  system  independently  of  external  accident, 
and  did  insure  aptinst  hernia  the  result  of  external  violence.  In  N.  A.  Ins.  Co.  v. 
Burroughs,  citea,  the  insured,  while  pitching  hay,  was  struck  on  the  bowels 
by  the  handle  of  the  fork,  wMch  slipped  in  ms  hands,  and  he  died  of  the  peri- 
toneal inflammation  which  ensued.  The  jury  found  the  blow  was  an  accident 
and  the  cause  of  the  death,  and  the  Court  sustained  the  verdict.  But  the  accident 
must  be  the  immediate  cause  of  disease,  and  the  fact  that  disease  afterward 
supervenes  is  not  enoujgh  to  bring  the  claim  within  the  policy.  The  nice  dis- 
tinctions of  causa  proxima  and  causa  remota  complicate  tnese  cases. 

In  Harris  v.  Travellen^  Ins.  Co.,  superior  Court  of  Chicago  (1868),  the  deceased 
was  a  fireman,  who  was  accidentally  buried  under  a  falling  wall,  but  soon 
rescued  without  apparent  injury,  and  continued  his  work  for  three  months,  when 
he  took  noison.  In  suit  to  recover  insurance  on  the  cround  that  the  accident 
rendered  nim  insane,  it  was  not  onl^  held  to  be  suicide  if  he  was  sane,  but,  if 
he  was  insane  on  account  of  the  accident,  the  death  was  held  too  remote  to  be 
covered  by  the  policy,  which  included  only  proximate  results. 

In  1870,  the  question  of  proximate  cause  came  before  the  Court  of  Exchequer 
in  England.    Smith  v.  Accident  Ins.  Co.,  L.  R.,  6  Exch.  302.    The  assured,  wnUe 
washing  his  feet  in  an  earthenware  pan,  and  resting  them  on  its  edge,  broke  the 
nan  and  cut  his  foot  under  the  ankle  against  the  sharp  side.    He  had  always 
been  a  sober  and  healthy  man,  and  had  never  sufferea  from  erysipelas  at  any 
time.    The  wound  was  carefully  dressed,  but  five  days  afterward  erysipelas  set 
in  between  the  ankle  and  knee,  about  five  or  six  inches  above  the  wound,  and 
he  died  in  three  days  of  erysipelas,* which  was  consequent  upon  the  wound,  and 
for  which  there  was  no  other  Imown  cause.    The  policy  insured  against  all  cuts, 
etc,  '*  where  such  accidental  injury  is  the  direct  and  sole  cause  of  death  to  the 
insured/'  bat  not  against ''  erysipelas  or  any  other  disease,  or  secondary  cause  or 
causes  arising  witmn  the  system  of  the  insured  before,  or  at  the  time  of,  or 
foUowine  such  accidental  injury,  whether  causing  such  death  directly  or  jointly 
with  such  accidental  injury."    A  majority  of  the  Court  held  that  the  company 
were  protected  by  the  condition,  and  the  case  was  distinguished  from  Fitton  v. 
AceiditUal  Death  Ins.  Co.,  because,  in  that  case,  no  reference  was  made  to 
secondary  causes  (which  clause  the  company  had  inserted  after  FitUm^s  Cast), 
and  the  hernia  was  there  instantaneously  caused  by  the  accident.    But  Kelly, 
C.B.,  in  his  dissenting  opinion,  urges  tliat  the  true  effect  of  the  condition  is  to 
exempt  the  company  only  where  erysipelas  arises  within  the  system  and  is  col- 
lateral to  the  accident,  and  wholly  independent  of  it.    After  ably  supporting 
tbis  interpretation  as  clearly  tiie  true  one,  he  urges  that  the  language,  if 
ambiguous,  is  to  be  construed  contra  proferlntem. 

Miuder  of  the  assured  would  seem  to  be  an  accident  within  the  meaning  of 
fhe  policy  (Ripley  v.  Railway  Passengers^  Ass.  Co.,  ut  supra),  but  suicide  and  self- 
inflicted  injuries,  even  if  not  expressly  excepted,  would  not  be  accidents,  but 
fnads. 

Under  a  policy  insuring  against  bodily  injury  arising  from  any  accident 
^^ccasioned  by  an  external  cause,  the  plaintiff  sued  for  allowance  on  account  of  a 
Bpnin  to  his  back  by  lifting  a  heavy  weight  in  the  course  of  his  business.  The 
defence  urged  that  it  was  liable  solely  for  external  injury,  but  the  Court  said 

aolely"  was  not  in  the  policy,  and  left  the  jury  to  find  whether  the  injury 
'^y  and  substantially  arose  from  the  accident,  idartin  v.  Travellert^  Ins.  Co., 
1 F.  &  F.  606  (1859). 
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The  death  of  Dr.  Bean,  on  Mont  Blanc,  in  September  1870,  raised  the  novel 
question,  whether  freezing  to  death  under  hia  circumstances  was  an  accident 
Ihe  story  is  so  extraordinary  that  it  is  worth  preservation^  On  September  5, 
1870,  Dr.  Bean,  with  two  other  gentlemen,  three  guides  and  five  porters,  set  out 
from  Chamouni  to  ascend  Mont  Blanc.  They  were  seen  on  the  summit  at  two 
o'clock  p.m.  of  the  next  day,  and  then  were  hidden  by  a  dense  fog  followed  by 
a  furious  snow-storm«  The  storm  lasted  for  many  days,  and  their  bodies  were 
not  recovered  until  the  17th. 

Dr.  Bean  was  found  in  a  sitting  posture,  with  his  left  hand  shading  hLs  eyes, 
and  his  right  hand  and  arm  extended,  frozen  stiff.  Upon  his  body  was  found  a 
diary,  from  which  the  following  extracts  were  made  : 

"  Mo£rT  BliANa 

"  Monday,  September  5. — Temperature  39®  at  6  A-m. 

"  Tuesday,  September  6. — Temperature  34©  at  2  a.m. 

"  Ascended  to  the  top  of  Mont  Blanc  with  ten  other  men^  eight  guides  and 
porters,  and  Bev.  M^Corkindale  and  Mr.  R.  Arrived  at  summit  at  Iii&-past  two 
o'clock,  when  immediately  I  was  left  enveloped  in  an  awful  snow-storm  at  some 
15,000  feet.  Dug  a  grotto  and  spent  the  night  very  uncomfortably — was  very 
sick  all  night." 

"  Mont  Blanc,  September  7. 

"  If  any  one  shall  see  this,  they  will  please  send  it,  this  book,  to  Mrs.  H.  M. 
Bean,  Jonesboro',  E.  Tennessee,  United  States  of  America. 

"  My  Darlinq  Hessy  :  We  have  now  been  on  Mont  Blanc  in  two  days  of  awful 
snow-storm  ;  we  have  lost  our  way  ;  are  in  a  grotto  hewn  in  the  snow  fifteen 
thousand  feet  above  the  sea.  I  do  not  think  we  will  ever  get  down.  If  we  do 
not,  this  may  be  found  in  some  way  and  sent  to  you.  .  .  .  We  have  no 
provisions,  and  my  feet  are  already  frozen,  and  I  am  quite  exhausted.  I  have 
just  strength  to  write  these  few  words.  J.  B.  Bean. 

**  September  7,  Noon.  Still  very  cold  and  snowing  yery  hard ;  much  trouble 
with  the  men." 

Dr.  Bean  was  insured  under  an  accident  policy  for  three  months,  with  permit 
for  European  travel,  but  without  alteration  of  the  stipulations  which  declared 
the  policy  not  to  cover  death  or  injury,  if  caused  by  exposure  to  obvious  or  un- 
necessary danger  or  peril,  and  required  him  to  use  all  due  diligence  for  personal 
safety  and  protection.  The  injuries  insured  against  were  those  from  external, 
violent  and  accidental  means,  and  did  not  include  any  of  which  there  was  no 
external  and  visible  sign,  and  the  policy  only  covered  the  results  of  injuries 
which  ordinary  prudence  and  precaution  could  not  avoid.     The  foreign  travel 

Eermit  did  "  not  in  any  case  extend  this  insurance  to  cover  the  risks  of  any 
unting  or  exploring  expedition." 

Suit  was  brought  against  the  insurers,  and  the  company  contended  that 
freezing  under  these  circumstances  was  not  an  accident ;  that  the  insrored 
voluntarily  exposed  himself  to  obvious  and  unnecessary  danger  and  peril  in 
incurring  the  hazard  of  an  ascent  of  Mont  Blanc,  and  was  not  using  due  diligence 
for  his  personal  safety  and  protection,  as  the  contract  required ;  tnat  the  policy 
did  not  cover  such  an  exploring  expedition. 

The  case  was  compromised,  and  these  interesting  questions  were  not  passed 
upon  at  that  time.  That  freezing  is  an  accident,  where  it  occurs  without  want 
oi  due  care  and  needless  exposure  by  the  insured,  would  seem  to  follow  from 
the  analogy  of  drowning,  or  of  suffocation  by  gases  in  a  coal  mine  or  carbonic 
acid  in  a  chamber.  The  effect  of  exposure  to  the  heat  of  the  sun  is  hardly 
analogous.  Sunstroke  is  a  specific  disease,  and  is  as  positive  an  affection  of  the 
brain  as  apoplexy  or  paralysis.  Sinclai?8  Case,  and  the  dicta  therein,  do  not 
apply  to  death  from  atmospheric  causes,  where  no  specific  disease  is  nroduced ; 
and  the  argument  that  death  in  Dr.  Bean's  case  was  not  an  injury  of  which  there 
was  any  external  and  visible  sign,  is  answered  by  denying  the  fact.  The  fiozen 
body  was  itself  a  visible  sign  of  the  injury.  Frost  in  the  corporeal  tissues  and 
ice  in  the  arteries  are  as  visible  signs  oi  injury  as  extravasated  blood  around  the 
spot  where  a  blow  is  struck.  We  have  no  doubt  how  this- point  will  be  decided 
whenever  it  receives  adjudication. 
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Bat,  on  the  other  defences,  it  is  difficult  to  see  how  the  plaintiff  could  prevail. 
The  contract  imposed  on  him  an  obligation  to  use  all  due  diligence  for  personal 
safety  and  protection,  and  not  to  expose  himself  to  obvious  or  unnecessary 
danger  or  periL  On  the  day  previous  to  making  the  ascent,  Dr.  Bean  sent  for 
a  notary  and  made  and  executed  his  last  will.  The  ascent  is  notoriously 
dangerouB.  He  must  have  known  the  risk,  and  the  feu^ts  put  in  evidence  by  the 
pl&mtiff  would  doubtless  have  been  deemed  sufficient  to  support  a  nonsuit. 
Singularly  enough,  the  importance  of  the  assured  observing  these  provisions  has 
been  discussed  but  little  in  the  reports  hitherto.  The  defence  otne^ligence  in 
tbe^se  respects  has  been  rarely  raised,  and  the  extent  to  which  it  will  be  held 
sufficient  to  avoid  a  policy  is  as  yet  undetermined. 

In  Marttn's  Cate^  already  cited  (32  Md.  310),  the  company  contracted  in  un- 
equivocal terms  to  insure  the  deceased  against  any  accident  save  those  embraced 
in  certain  exceptions,  and  every  injury  caused  by  accident,  save  those  specially 
excepted,  was  within  the  policy.     Martin  was  an  engineer,  and  while  backing 
his  engine  on  a  down  grade,  with  a  car  in  front  as  a  precaution  to  check  the 
speed,  directed,  the  fireman  to  run  it,  while  he  went  over  and  upon  the  tender  to 
g(:t  into  this  car  and  put  on  the  brakes.    While  doing  so,  he  slipped  and  fell 
between  the  car  and  tne  tender,  and  was  killed.     The  company  set  up  the 
ne^'ligence  of  the  assured  as  the  cause  of  the  accident,  and  also  that  he  wilfully 
exposed  himself  to  danger.    But  the  Court  held  that,  although  in  actions  of  tort 
foanded  on  the  defendant's  negligence,  the  contributory  negh^ence  of  the  plain- 
tiff would  prevent  his  recovery,  yet  it  is  no  defence,  where  tne  liability  sought 
to  be  enforced  is  created  by  a  contract  which  does  not  specifically  provide  that 
the  assured  shall  exercise  diligence.    The  well-settled  rule  in  fire  insurance,  that 
fire  policies  cover  losses  arising  from  carelessness  or  negligence  of  the  plaintiff, 
if  acting  in  good  faith,  applies  nere,  because  a  chief  object  of  the  insurance  is  to 
protect  the  assured  against  that  very  thing ;  and  in  this  case  mere  negligence  of 
the  assured  was,  by  me  terms  of  their  own  contract,  no  defence  to  the  insurers 
in  a  suit  on  the  policy. 

As  to  the  second  defence,  that  Martin's  death  was  caused  by  wilful  exposure 
to  unnecessary  x>eril,  the  Court  held  that,  whether  or  not  this  were  the  fact,  the 
iiL'tarers  had  prayed  the  Court  below  to  leave  that  question  to  the  jury,  and  the 
jury  had  found  against  them  ;  and  the  insurers,  therefore,  could  not  now  obtain 
reversal  on  that  ground.  But  the  Court  went  on  to  say  that,  if  this  question 
were  an  issue  of  law,  his  doing  what  he  did,  in  his  regular  duty,  could  not  be 
called  wilful  exposure,  and  that  his  falling  was  an  unusual  and  unexpected 
resolt  attending  the  performance  of  a  usual  and  necessary  act,  and  cited  with 
approval  the  case  of  Schneider  v.  The  Prov,  Life  Ins.  Co,,  24  Wis.  28  (1869). 

In  Schwider^t  Ccue  the  assured  was  killed  while  attempting  to  get  on  a  train 
of  cars  in  slow  motion.  The  policy  contained  a  stipulation  against  wilful  and 
^nton  exposure  to  unnecessary  danger,  and  in  the  Court  below  the  pit.  was 
noa^uiied  on  this  ground.  But  the  Court  above  held  that,  though  careless  and 
cn^'lij^Dt,  it  could  not  be  held  a  wilful  and  wanton  exposure  to  unnecessary 
^^v^iy  and  that  to  maintain  the  nonsuit  under  that  clause  something  more 
tiian  mere  negligence  was  necessary.  They  deny  that  contributory  negligence 
of  the  deceased  is  'sufficient  to  prevent  the  accident  from  coming  mthin  the 
policy,  and  say  that  there  is  nothing  in  the  definition  of  the  woitl  which  ex- 
eludes  the  negligence  of  the  injured  party  as  one  element  of  an  accident. 

In  Kentucky,  in  1868,  the  Supreme  Court  laid  down  a  different  doctrine.  In 
Aforei  v.  Missimppi  ValUy  Life  Ins,  Co,,  4  Bush,  535,  the  pit.  was  insured 
*'-%4inst  personal  injury  by  any  accident  within  the  meaning  oi  the  policy.  In 
travelling  from  Chattanoo^  to  Nashville  he  inadvertently  put  his  arm  out  of 
thfe  car  wmdow,  whereby  his  hand  was  inj ured.  There  was  no  clause  in  the  policy 
^uiiiDg  him  to  exercise  diligent  care.  The  company  demurred,  and  the  Court 
«i*tiined  the  demurrer,  and  held  that  the  injury,  being  caused  by  his  own  care- 
WnesH,  pive  him  no  right  to  compensation.  The  Court  rest  their  decision 
*»iely  on  the  ground  that  the  injury  was  produced  wholly  by  the  insured's  own 
cttreltaeness,  and  apparently  a^ume  that  the  pit  is  bound  to  show  himself  in 


150  THE  MOXTH. 

due  care  before  he  can  recover;  although  the  contract  is  amply  against  any 
accident,  and  is  silent  on  the  question  of  care.  The  decision  is  against  the 
weight  of  authority,  and  is  entitled  to  little  consideration,  for  it  stands  unsup- 
ported either  by  reasoning  or  precedent 

The  only  case  to  our  knowledge  where,  in  any  court  of  last  resort,  the  clause, 
''  the  party  insured  is  required  to  use  all  due  diligence  for  personal  safety  and 
protection,**  has  been  construed,  was  decided  in  Wew  Jersey  in  1871.  In  Sion$ 
V.  United  States  Casualty  Co,,  6  Yroom.  [34  N.  J,]  471,  the  assured  was  build- 
ing a  small  bam,  and  had  mounted  to  the  second  storey  to  view  the  work. 
Stepping  on  a  joist,  which  had  a  concealed  defect,  and  broke  under  him,  he  was 
killed  by  falling  to  the  ground.  At  the  time  of  the  accident  he  had  on  two 
oveTCoats,  and  was  said  to  be  an  awkward  man.  The  Court  held  that  it  was 
wholly  a  question  for  the  jury  to  decide  whether  he  was  exercisin£^  due  dili- 
gence, and  that  whether  he  exercised  such  care  as  a  prudent  man  £ould,  was 
properly  left  to  them  to  find.  They  add  that  there  was  no  rashness  or  exposure 
m  placing  himself  where  he  did,  and  that  the  breaking  of  the  beam  was  pure 
accident. 

In  Hoffman  v.  Traveller^  Ins.  Co,,  N.  Y.  Supreme  Court,  Clinton  Circuit, 
tried  at  Plattsburgh,  in  September  1871,  and  reported  in  the  Baltimore  Under- 
writer^  January  30,  1873,  the  assured  was  walking  on  a  railroad  track.  A 
signal  was  given  from  an  approaching  engine  at  quite  a  distance  from  him.  He 
then  stepped  ofif  the  track  on  the  side,  and  then,  when  the  engine  had  almost 
reached  mm,  within  fifty  to  a  himdred  feet,  he  deliberately  went  on  the  track 
again  ;  and  before  he  got  across  it,  he  was  struck  and  killed.  A  motion  was 
mad^  for  nonsuit,  on  the  ground  that  pit.  had  not  estabhshed  any  cause  of 
action.  The  Court  say,  '*  That  was  a  most  reckless  act.  The  rule  is  well 
settled  that  a  party  cannot  walk  on  a  railroad  track  without  being  guilty  of 
negligence  ;  and  the  Courts  hold  that  one  about  to  cross  the  track  must  look 
both  ways  before  attempting  to  cross,  and  that  if  he  omits  to  do  that  he  is  guilty 
of  negligence.  So  that  it  seems  to  me  there  is  not  a  possibility  of  recovering 
under  the  proof  in  the  case.  The  circumstances  show  thiat  there  was  gross  negli- 
gence on  tne  part  of  the  deceased — ^more  so  than  appears  in  any  case  I  have  had 
occasion  to  examine-r-and  as  gross  negligence  as  il  the  man  had  hanged  him- 
self. .  .  .  The  very  first  condition  of  the  policy  Ib  that  the  party  insured 
is  required  to  use  all  du6  dilieence  for  personal  safety  and  protection.  Now,  is 
there  a  human  being  that  will  say  that  the  deceased  did  use  due  diligence  for 
his  protection  1  .  .  .  The  deceased  was  where  he  had  no  business  to  be. 
•    .    •    As  the  case  stands,  there  must  be  a  nonsuit.'' 

In  October  1871,  at  Elmira,  the  Supreme  Court  of  New  York,  Cliemunff 
Circuit,  was  again  called  upon  to  rule  upon  the  same  clause  in  the  unpublished 
case  of  Pratt  v.  Travellers*  Ins,  Co.  By  the  terms  of  the  policy,  if  the  assured 
was  guilty  of  a  violation  of  any  rule  of  any  company  or  corporation,  the  policy 
was  void  ;  and  no  recovery  could  be  had  in  case  of  wilful  exposure  or  M'ant  of 
due  care.  The  deceased  went  on  the  cars,  and  was  x)asBing  over  a  platform  be- 
tween two  cars,  as  the  pit.  contended,  or,  as  the  company  contended,  was  stand- 
ins  smoking  on  the  rear  platform  of  the  last  car,  when  he  fell  off  and  was 
killed.  The  Court  charged  the  jury  that,  if  he  fell  from  the  cars  while  stand- 
ing there  when  the  train  was  in  motion,  and  by  carelessness  on  his  part,  and 
such  carelessness  as  was  in  violation  of  the  policy,  then  the  pit  coula  not  re- 
cover. •  .  .  If  he  was  standing  on  either  platform  smoking,  or  standing 
there  for  any  purpose  whatever,  and  not  passing  directly  from  one  car  to  an- 
other, he  was  in  an  improper  place,  in  violation  of  the  rules  of  the  railroad 
company,  and  guilty  of  such  negligence  as  would  prevent  recovery  in  this  case 
altogether.  ...  If  he  was  not  standing  on  the  platform,  but  was  passing 
from  one  car  to  another,  the  last  car  being  a  ladies'  car,  where  no  smoking  was 
permitted,  and  was  smoking  previous  to  going  upon  the  cars,  and  was  passing 
irom  the  ladies'  car  into  the  next  car  forward — the  smoking-car — ^for  the  pur- 
pose of  smoking,  then  it  was  for  the  jury  to  say  whether  he  was  careless  or  in 
due  care,  when  in  the  darkness  he  was  passing  iiom  one  car  to  another,  situated 
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as  these  cars  were.  .  •  •  It  was  incumbent  on  the  defts.  to  prove  the  de- 
ceased guilty  of  negligence.  They  set  up  the  defence^  and  were  required  to 
prove  it. 

It  is  believed  that  these  are  the  only  cases  which  have  as  yet  involved  these 
clauses  in  direct  issue.  The  paucity  of  authority  and  the  very  modem  charac- 
ter of  all  accident  insurance  must  be  our  excuse  for  citing  so  much  nid  priiut 
law,  but,  where  there  is  such  a  slender  stock  anywhere,  it  may  be  better  than 
none,  and  convenient  for  those  who  are  in  charge  of  cases  of  this  character, 
where  the  whole  land  is  so  nearly  an  unexplored  region. 

In  England,  it  was  held  in  1857,  in  ShiUing  v.  Accidental  Death  Ins.  Co.,  2  H. 
&  N.  42,  that  an  accident  insurance  was  within  14  Geo.  III.,  c.  48,  s.  2,  and,  like 
any  other  insurance  on  lives,  must  rest  on  an  insurable  interest  in  the  real  payee 
of  the  policy,  and,  although  the  policy  was  payable  to  the  deceased,  and  the  suit 
brought  by  his  administratrix,  it  was  really  for  the  benefit  of  another  party, 
who  paid  the  premiums.  The  statute  is  not  law  in  America,  and  the  general 
roles  about  insurable  interest,  which  are  h^d  here  as  to  life  policies,  apply  un^- 
doubtedly  to  accident  insurance. 

A.  Baum  took  a  policv  on  his  own  life,  payable  to  N.  Baum,  and  was  killed 
by  a  gunshot  woimd.  The  company  denied  insurable  interest  in  the  payee.  It 
was  held  that  none  need  to  be  proved,  as  every  man  has  an  insurable  mterest 
in  his  own  life,  and  he  had  appointed,  and  the  company  accepted,  the  payee. 
Prao.  Life  Ins.  S  Inv.  Co.  v.  Bavm,  29  Ind.  236. 

Where  there  is  a  condition  in  the  policy  that  questions  in  dispute  shall  be 
referred  to  arbitration,  and  the  award  be  a  final  settlement,  and  made  a  rule  of 
Court,  it  is  held  in  England  to  be  a  condition  precedent,  and  to  require  an  arbi- 
tration in  the  manner  prescribed,  and  the  nue  in  Scott  v.  Avtry,  5  H.  L.  Cas. 
811,  applies.  Braunstein  v.  Accidentcd  Death  Ins.  Co.,  1  Best  &  S.  782.  Where 
Scott  V.  Affery  is  adopted  in  this  country,  it  governs,  undoubtedly,  accident 
policies  which  contain  the  arbitration  clause. 

In  Bhodes  v.  EaUvniy  Pcusengert^  Ins.  Co.,  5  Lans.  71,  it  is  decided  that  a  parol 
contract  for  accident  insurance  is  enforceable,  and  makes  a  complete  contract, 
and  an  action  may  be  had  on  the  contract  to  insure,  or  the  contract  to  issue  a 
policy,  and  equity  would  enforce  the  contract  The  rule  adopted  conforms  to 
the  now  well-established  princinle  in  other  insurance,  that  it  may  be  effected 
without  a  written  policy,  whicn  is  not  the  contract  but  only  evidence  of  it. 
[But  in  this  country  any  one  receiving  a  premium  for  any  contract  of  insurance, 
and  failing  within  one  month  to  make  out  a  duly  stamped  policy,  incurs  a 
penalty  of  £20.    33  &  34  Vict  c  97,  s.  110.— Ed.  J.  of  J.J 

The  policies  generally  provide  that,  in  order  to  earn  the  stipulated  compen- 
sation for  death,  the  assuied  must  die  within  ninety  days  from  the  happening 
of  the  accident  In  Perry  v.  Provident  Life  Ins,  db  Inv.  Co.,  99  Mass.  162,  the 
insured  was  station-agent  on  a  railroad,  and  was  crushed  between  cars.  He  lived, 
after  the  day  of  the  happening  of  the  accident,  ninety  days  and  nine  hours,  and  his 
life  was  thus  prolongea  by  tne  extreme  devotion  and  care  of  his  wife.  The 
company  set  up  the  defence  that  he  outlived  the  stipulated  period,  but  made  no 
other  defence.  The  pit  contended  that  de  minimis  non  curat  Ux ;  that,  at  all 
events,  it  was  only  ninety  days  until  it  was  ninetv-one  days,  after  the  analogy  of 
statute  of  limitations  for  takmg  poor  debtors'  oatns,  but  that  really  the  p^icy 
running  for  a  year  made  the  effect  of  the  limitation  to  be  only  a  provision  for 
the  finu  termmation  of  liability  at  the  end  of  ninety  davs  after  the  year  ex- 
pired. The  Court,  however,  construed  the  policy  strictly,  and  held  that  the 
assured  lived  too  long  for  compensation  to  be  recovered  for  the  death. 

The  pit  then  sued  the  company  on  the  other  branch  of  the  policy,  and  claimed 
indemnity  for  ninety  days  of  total  disability  under  the  other  clause.  But  the 
deft  corporation,  which  appears  by  the  reports  to  have  ever  showed  a  cheerful 
disinclination  to  pay  anybody  anything,  contended  that  it  was  not  liable  to  pay 
indemnity  for  weekly  (usability,  because  the  policy  stipulated  in  this  second 
clause  that  it  was  to  pay  indemnity  for  an  accident  whicn  should  not  be  fatal ; 
and,  as  the  assured  had  died  at  last^  it  was  not  bound  to  pay  indemnity  any 
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more  than  compensation.  Bat  the  Conrt  held  that  the  two  cktuses  were  to  be 
taken  altogether,  and,  if  the  company  was  not  liable  on  the  first  branch,  it  was 
on  the  second. 

In  Ireland,  the  Accident  Assurance  Company  made  it  a  condition  precedent 
to  the  right  to  recover^  that  a  notice  specifying  particulars  of  the  accident  should 
be  delivered  at  the  chief  office  of  the  company  m  London  within  seven  days  of 
its  occurrence.  John  Gamble  was  insured,  and  was  suddenly  drowned,  and  it 
was  impossible  for  the  assured  or  his  representatives  to  fulfil  the  terms  of  the 
notice  within  the  time  specified.  But  it  was  held  that  the  provision  for  the 
notice  applied,  as  the  terms  of  the  policy  negatived  any  presumption  which 
could  relieve  tne  condition  by  implym^  that  such  sudden  destruction  should 
absolve  the  performance  of  the  condition.  Gamble  v.  Accident  Ass,  Co.y  Irish 
Rep.,  4  Com,  Law,  204.  This  case  was  held  to  come  within  the  rule  that,  when 
a  party  by  his  contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good,  because  it  is  his  own  volunta^  contract ;  although  where  the 
law  imposes  such  a  duty,  and  the  parly  is  disabled  from  performing  it  without 
any  fault  of  his,  the  law  may  excuse  bun.    Paradine  v.  Jane,  Aleyn,  26. 

A  verdict  was  given  for  deft  Pit  applied  for  reversal  on  the  evidence.  But 
the  Court  refused  the  application,  because  the  only  foundation  for  it  was  the 
pit's  own  testimony.    Potter  v.  Accidental  Ins,  Co.,  29  Ind.  210  (1867). 

Gross  V.  Railway  Accident  Ass,  Co,,  London  Times,  ivXj  21,  1871,  cited  in  Mr. 
Bliss'  excellent  book  on  life  insurance,  sec.  449,  appears  to  be  only  a  case  of 
controverted  fact  whether  death  was  caused  from  an  accident  or  by  disease. 

The  measure  of  damages  in  cases  where  indemnity  is  payable  for  injury  is 
not  the  proportion  which  the  injury  bears  to  the  amount  payable  for  loss  of  life 
nor  does  it  mclude  a  claim  for  loss  of  time  and  profits,  which  is  the  same  thinjj* 
but  the  assured  is  to  recover  indemnitor  for  the  expense  and  pain  and  loss  im- 
mediately connected  with  the  injury,  without  taking  in  the  remote  consequences, 
and  without  exceeding  in  any  event  the  total  sum  payable  in  case  of  death. 
Theobald  v.  Railway  Passengers^  Ass,  Co.,  10  Ex.  Ch.  45  (1864).  This  is  the  Eng- 
lish rule,  but  it  is  unimportant  in  this  country,  because  it  is  the  universal 
custom  to  measure  this  mdemnity  by  a  fixed  sum  payable  for  the  weeks  of 
total  continuous  disability  from  all  work. 

What  constitutes  total  disability  under  these  circumstances  is  very  fully  and 
admirably  discussed  in  Hooper  v.  The  Accidental  Death  Ins,  Co.,  5  HL  &  jj.  646 
(1 860).  The  pit  was  a  solicitor,  and  while  riding  on  horseback  severely  sprained 
his  right  ankle.  On  the  same  day  he  called  in  a  surgeon,  under  whose  care  he 
remained  for  upwards  of  six  weeks.  For  four  wee&  he  was  confined  to  his 
bedi'oom  and  the  adjoining  room  on  the  same  floor,  and  was  unable  to  walk  or 
stand,  and  for  the  next  two  weeks  he  could  not  leave  the  house.  The  pit  was 
able  to  write  letters,  read  law,  and  the  like,  while  lying  on  the  couch,  but  was 
unable  to  attend  business  which  could  not  be  transacted  in  his  house.  The 
policy  allowed  five  pounds  per  week  for  accidents  which  "shall  cause  any 
bodily  injury  to  said  insured  of  so  serious  a  nature  as  wholly  to  disable  him 
from  following  his  usual  business,  occupation,  or  pursuits."  The  pit  claimed 
for  four  weeks  total  disabilitv.  The  defts.  contenaed  that  he  must  be  so  dis- 
abled that  the  surgeon  would  forbid  his  doing  any  business  at  all,  and  said  if 
he  had  been  a  dancing-master,  he  might  be  said  to  be  totally  disabled.  But  so 
lone  as  he  could  do  any  part  of  his  work  by  himself  or  his  clerk,  he  was  not 
totally  disabled,  but  only  partiallv  disabled.  The  pit  replied  that  partial  dis- 
ability as  distinguished  from  total  disability  was,  wnere  a  man  was  able  to  carry 
on  his  business  though  with  more  or  less  inconvenience  to  himself. 

Pollock,  C.B.,  said  that  there  was  no  sound  distinction  between  the  case  of 
a  dancing-master  and  an  attorney.  For,  if  the  dancing-master  could  not  dance 
he  might  play  an  instrument  and  teach  others  how  to  use  their  limbs  in  danc- 
ing ;  and  an  attorney,  prostrate,  deprived  of  sense  and  motion,  might,  to  some 
extent,  by  partners  and  clerks,  carry  on  his  business.  And  he  held  that,  if  the 
plaintiff  was  wholly  disabled  from  carrying  on  his  business  as  he  usually  carried 
it  on,  the  company  would  be  liable. 
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The  case  was  then  carried  to  the  Exchequer  Chamber,  and  the  judgment 
affirmed. 

In  Rhodes  y.  Railway  Passengen^  Ins,  Co,,  5  Lans.  17,  77,  under  a  similar 
clause,  total  disability  to  labour  was  required  to  be  shown,  but  the  measure  of 
it  was  not  discussed. 

The  only  reported  American  case  where  this  question  is  discussed  is  Savn/er 
V.  The  United  States  Casualty  Co.,  8  Am.  Law  Keg.,  N.  S.  233,  in  which,  after 
discussion  of  Hooper's  Case,  Reed.  J.,  held  that  the  words  **  totally  disabled  from 
the  prosecution  of  his  usual  employment,''  in  an  accident  policy,  meant  disabled 
from  doing  substantially  all  kinds  of  the  plt.'B  accustomed  labour  to  some  ex- 
tent, and  that  the  assured  must  be  deprived  of  the  power  to  do  to  any  extent 
substantially  all  the  kinds  of  his  usual  labour. 

In  the  present  policy  in  use  by  the  Travellers'  Insurance  Company,  the  con- 
dition is,  '^  which  sbaU  independently  of  all  other  causes  immediately  and 
wholly  disable  and  prevent  l^irn  from,  the  prosecution  of  any  and  every  kmd  of 
business.'' 

•Stress  is  laid  here  on  immediate  disability  caused  by  accident,  in  order  to 
avoid  remote  claims  for  subsequent  disability  arising  from  mixed  causes,  and 
total  disability  sufficient  to  occasion  the  entire  loss  of  business  time,  in  conse- 
quence of  his  injuries.  But  the  new  clause  has  not  yet  been  judicially  construed 
m  any  reported  case,  and,  while  in  terms  very  stringent,  it  would  be  a  question 
of  fact  for  the  jury  to  decide  whether  the  assured  was  totally  disabled,  and  what 
was  his  business,  for  which  he  was  disqmdifted ;  and  probably  the  practical  re- 
sult will  be  nearly  the  same  construction  as  that  put  on  the  old  form. 

The  risks  insured  against  are  classified  according  to  employment  or  occupa- 
tion, and  various  rates  of  premiimi  are  charged  as  the  employment  is  more  or 
less  dangerous.  The  assured  in  Provident  Life  Ins.  S  Inv.  Co.,  v.  Martin,  32 
Md.  310,  was  a  **  locomotive  engineer."  The  company  contended  that,  in  climb- 
ing over  the  tender  to  apply  the  brakes  on  the  next  car,  he  was  acting  outside 
of  his  regular  occupation,  and  doing  the  work  of  a  brakeman,  and  thus  avoiding 
the  policy.  But  the  Court  said  there  was  no  warranty  or  stipulation  that  the 
assured  should  not  engage  in  any  other  occupation,  nor  that  the  company  should 
he  liable  only  for  accidents  occurring  in  the  course  of  his  regular  employment, 
bat,  on  the  contrary,  the  policy  covered  all  accidents,  except  certain  specifiea 
ones. 

Burroughs  was  hurt  in  pitching  hay,  while  on  a  visit  to  his  grandfather.  The 
company  objected  that  he  did  not  give  notice  of,  nor  pay  for,  the  extra  hazard 
of  doing  this  work,  which  was  outside  his  ordinary  occupation.  But  the  Court 
ny  there  was  no  evidence  of  any  change  in  his  occupation,  and  that  what  he 
did  on  this  visit  did  not  amount  to  a  change  of  business  within  the  meaning  of 
the  policy.  North  American  Life  and  Ace,  Ins,  Co,,  v.  Burroughs,  69  Penn. 
St  43. 

In  Stone's  case  the  policy  provided  that  it  should  be  void  if  the  assured 
changed  his  occupation  to  a  more  hazardous  one.  He  was  a  teacher,  and,  when 
he  fell  from  the  frame  of  his  house,  was  engaged  in  building  two  dwellin^- 
hoosesw  Bat  the  whole  proof  of  change  in  business  consisted  in  the  fact  of  his 
causing  these  houses  to  be  built,  apparently  for  his  own  use,  and  the  Court  de- 
clared that  fact  to  be  no  evidence  whatever  of  the  assumption  .of  any  new  busi- 
ness by  him,  and  the  point  was  left  to  the  jury  with  the  instruction  that 
**  changing  occupation  "  meant  an  engaging  in  another  employment  as  a  usual 
bosiness ;  and  tne  Court  above  said  it  was  preposterous  to  affirm  that  because 
he,  a  teacher  out  pf  employment,  had  two  houses  built  by  contract,  he  thereby 
became  a  builder  by  profession. 

But  the  company  further  insisted  that,  even  if  he  did  not  change  his  business, 
he  lust  his  life  m  aoing  an  act  not  incident  to  his  occupation  of  teacher,  but  in- 
ident  to  that  of  a  builder.  The  Court  above  considered  that  the  instruction 
jiven  to  the  jury  was  too  favourable  for  the  company,  although  the  jury  found 
for  the  pit,  and  therefore  the  company  had  no  exception.  The  instruction 
given  to  the  jury  was,  that  the  company  is  exempted  from  liability  for  injuries 
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received  in  doing  any  act  which  falls  peculiarly  within  the  ordinary  duty  of 
any  forbidden  occupation,  as  if  an  attomey-at-law  should  take  charge  of  a 
steam-engine  on  a  single  occasion.  But  the  Appellate  Court  hehl  that  the  in- 
juries excluded,  which  were  described  as  "  received  in  any  employment,  or  by 
any  exposure  either  more  hazardous  in  itself,"  or  so  classified  by  the  company, 
had  reference  to  employments,  and  not  to  individual  acts.  The  whole  wording 
was  ambiguous,  and,  if  so  important  a  qualification  was  intended  to  be  made, 
the  company  must  make  it  plainly,  for  they  had  the  power  to  do  so  in  the  body 
of  their  own  contract,  not  merely  by  implication  from  a  classification  of  risks 
indorsed  on  it.  Nor  is  the  broad  construction  of  this  clause  a  practical  one. 
Who  can  say  what  acts  are  properly  incidental  only  to  one  occupation  ?  The 
subdivisions  of  life  are  too  numerous  and  diverse  to  admit  of  such  sharp  lines 
of  distinction  ;  and  it  would  be  improper  by  construction  of  any  contract  to  im- 
port into  it  such  confusion,  especially  where  the  restrictions  against  exposure 
afford  protection  to  the  company,  and  would  cover  the  supposed  case  of  an 
attorney's  becoming  an  engine-driver.  Stone  v.  U,  S.  CoMuilty  Co,^  6  Vroom 
(34  N.  J.),  371. 

These  risks  were  classified  on  the  back  of  Stone's  policy,  and  were  not  ex- 
pressly referred  to  in  the  body  of  it,  nor  embraced  in  it  as  a  modification.  The 
Court  further  objected  that  this  arrangement  was  not  sufficient  to  make  them 
modification  of  the  terms  of  the  contract 

The  same  rules  about  non-payment  of  premium  apply  to  accident  policies 
which  hold  in  life  policies.  Simpson  v.  Accidental  Death  ins.  Co.,  2  C.  B.,  N.  S. 
257  (1857) ;  S.  C,  2  Big.  Cas.  497,  529,  and  note.  It  has  been  decided  that  the 
clause  acknowledging  receipt  of  premium  cannot  be  controverted.  Provident 
Life  Ins.  Co.  v.  Fennd,  49  111.  180, 181.  But  the  weight  of  authority  and  reason- 
ing is  otherwise.  There  is  no  sound  reason  why  the  receipt  in  the  policy  should 
not  be  open  to  explanation  like  the  same  receipt  in  a  deed,  so  far  as  to  allow 
unpaid  premiums  to  be  recovered,  though  not  oi  course  to  permit  the  policy  to 
be  invalidated. 

It  is  held  extremely  necessary  to  construe  the  policies  contra  proferentem. 
Fitton  V.  Accide7ital  Death  Ins.  Co.,  ut  supra;  Smith  v.  Accident  Ins.  Co.,  ut 
supra.  If  any  exceptions  are  to  be  made,  they  must  be  clearly  expressed,  and 
they  will  be  interpreted  strongly  against  the  insurers ;  but  the  same  rules  which 
apply  to  all  written  contracts  apply  here  (Stone  v.  U.  S.  Casualty  Co.,  ut  supra), 
and  clauses  printed  on  the  back  of  policies  are  not  part  of  the  policy  unless 
expressly  made  so  by  reference  and  explicit  adoption  in  the  oody  of  the 
policy.    lb. 

No  medical  examination  is  required  in  accident  insurance,  and  consequently 
there  is  not  the  same  full  disclosure  as  to  health  required  as  in  life  insurance. 
Non-disclosure  of  former  insanity  was  held  in  MaUory  v.  Travellers^  Ins.  Co.,  47 
N.  Y.  52,  not  to  be  a  fraudulent  concealment,  and  the  Court  held  that,  unless 
the  deceased  concealed  the  facts  which  were  in  his  own  mind  material  to  the 
risk,  the  policy  was  not  Void. 

Where  it  appears  that  death  is  the  result  of  an  accident  or  of  suicidal  injury, 
the  presumption,  in  absence  of  proof,  is  that  the  injury  was  accidental,  because 
all  men  are  presumed  to  be  sane.    Ih. 

An  accident  ticket  insuring  against  "  any  accident  while  travelling  by  public 
or  private  conveyance  provided  for  the  transportation  of  passengers,"  came  up 
for  construction  in  the  Supreme  Court  of  New  York,  in  1869,  m  Northrup  v. 
Railway  Passengers^  Ass.  Co.,  2  Lans.  166.  The  assured  started  by  public  con- 
veyance for  Madison  county.  On  landing  at  the  steamboat  wharf  at  Geneva, 
she  started  to  walk  from  the  steamboat  to  the  railroad,  about  seventy  rods,  in 
further  prosecution  of  her  journey,  and,  while  walking,  slipped  and  fell  on  the 
sidewalk,  and  received  injuries  from  which  she  died.  There  were  carriages  to 
transport  the  passengers,  but  she  chose  to  walk.  The  company  contended  that 
the  contract  only  covered  risks  "  while  travelling  by  public  or  private  convey- 
ance,'' and  that  a  woman's  legs  could  not  be  held  to  be  either  within  the  mean- 
ing of  the  contract.  ,  The  case  of  Theobald  v.  Railway  Passenger^  Ass.  Co.,  10 
Exch.  45  (1854),  was  diflerent ;  for  there  the  assured  was  hurt  while  stepping 
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out  of  the  railway  carriage,  and  the  liability  of  the  company  for  a  "  railway 
accident  while  travelling  in  any  class  carriage  "  was  held  properly  to  continue 
until  the  assured  had  fairly  left  the  conveyance.  But  the  case  does  not  include 
every  accident  happening  during  a  journey,  unless  it  happen  in  a  railway 
carriage. 

Northnip's  case  was  taken  to  the  Court  of  Appeals,  and  the  decision  of  the 

Court  below  reversed  (43  N.  Y.  516,  1871),  the  judges  holding  that  the  risk 

covered  the  whole  journey,  and  that  constructively  a  person  who  was  walking 

from  steamboat  to  cars  on  a  through  trip  was  to  be  deemed  travelling  by  public 

conveyance  from  one  end  of  the  i-oute  to  the  other.     This  construction  of  the 

contract  is  open  to  the  objection  that  the  principle  laid  down  would  apply 

equally  to  walking  across  the  whole  city  of  New  York  on  a  through  trip  to 

Washington,  as  well  as  to  going  from  the  ferry-boat  at  Jersey  City  to  the  train 

in  the  adjoining  station.     A  traveller,  therefore,  in  prosecuting  his  journev  *'  by 

public  or  private  conveyance "  might  find  himself  run  over  by  an  omnibus  in 

Broadway,  or  hurt  by  a  fire-engine  in  the  Bowery,  or  knocked  do\ni  by  a  falling 

brick  from  a  building,  and  yet  hold  the  company  liable  for  an  injury  which 

manifestly  is  excluded  in  contemplation  of  their  contract,  and  not  covered  by 

their  premium  based  on  statistics  of  rail  and  steamboat  casualties.     The  Court 

say :  '<  It  can  surely  make  no  difference  in  principle  that  the  space  to  be  walked 

over,  in  going  from  one  conveyance  to  another,  is  a  few  steps  more  or  less.*' 

Such  construction  really  makes  a  new  contract,  which  is  all  the  more  hard  on 

the  insurers,  because  they  issue  a  "  general  accident  ticket,*'  which  is  this  precise 

risk,  and  for  which  the  premium  is  accordingly  graduated.     Manifestly  no  form 

of  insurance  can  be  safe  which  does  not  rest  on  averages  exact  and  defined. 

Accidents  while  travelling  by  public  and  private  conveyance  are  a  class  by 

themselves.    A  person  walking  is  exposed  to  manifold  risks  which  are  excluded 

in  the  computation  of  conveyance  risks.     No  construction  contra  proferentem 

should  enlai^e  a  contract  of  insurance  by  implication,  so  as  to  undermine  its 

very  foundation,  and  yet  this  is  the  effect  of  the  decision  of  the  Court  of  Appeals. 

The  same  ticket,  in  1870,  came  before  the  United  States  circuit  court,  in  the 
western  district  of  Michigan,  and  the  same  clause  was  construed.  In  Ripley  v. 
Railway  Passengers'  Ass,  Co.,  2  Big.  Cas.  738,  the  assured  was  going  from  Grand 
Haven,  Michigan,  to  Dalton.  He  reached  Muskegon  Village  at  eleven  o'clock 
at  night,  and  tnence  started  for  Dalton  on  foot.  \Vhen  about  half-way  there,  at 
midnight,  he  was  waylaid  and  murdered.  He  held  a  "  traveller's  ticket,"  and 
suit  was  brought  on  it.  The  main  issue  was,  " Was  he  travellingby  private 
conveyance  when  walking^these  last  eight  miles  of  his  journey  1"  Withey,  J., 
in  an  able  discussion,  decided  that  "it  will  not  answer  any  just  rule  of  con- 
struction to  hold  that  in  one  sense  it  is  possible  to  say,  that  a  man  walking  on 
foot  is  a  private  conveyance  for  himself,  and  therefore  such  must  be  its  inter- 
pretation. The  ordinary  import  of  language,  and  not  the  possible  import,  must 
control."     He  therefore  held- that  the  plaintiff  could  not  recover. 

The  case  then  went,  by  writ  of  error,  to  the  United  States  Supreme  Court, 
where  the  case  was  affirmed  March  12,  1873. — American  Law  Review, 

Police  Court  Justice. — We  make  the  following  extracts  from  the 

daily  newspaper  of  a  large  provincial  town  (the  italics  are  ours): — 

No.  1.  Only  a  Mistake.  John  F.,  labourer,  was  charged  with  stealing  a  cloth 
coat,  the  property  of  J.  C,  from  his  house  in  T.  Wynd,  on  Thursday.  He  said 
he  only  took  the  coat  by  mistake.  This  was  a/xepted  as  a  plea  of  guilty ^  and 
John  for  his  mistake  was  sent  to  prison  for  fifteen  days. 

No.  2.  At  the  Police  Court  on  Saturday — Bailie  C.  on  the  bench — ^W.  T., 
gardener,  was  charged  with  being  drunk  and  incapable  on  Friday.  "  What  do 
yon  say  to  this  charge  1  Are  you  guilty  or  not  guilty  ? " — ^inc[uired  the  Magistrate. 

The'  Prisoner — "  I  saved  a  life  yesterday " 

The  Magistrate — ^^  Answer  the  question.    Were  you  drunk,  or  were  you  not  ? '' 

Prisoner — "  Ye  see,  sir,  I  got  myseF  a'  weet  wi'  saving  that  loy^s  life,  an'  I 

took  a  glass  or  twa  after  my  cauld  bath." 

♦  *  ♦  ♦  ♦ 
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The  Magistrate—"  But  that's  not  the  thing.    Do  you  admit  being  drunk ! " 
Prisoner — "  Weel  I  was  a  wee  thocht  the  waur  wi'  the  dram  an'  the  cauld 

bath." 
This  iDcu  accepted  as  a  pita  of  guiUy.     William was  sentenced  to 

pay  a  fine  of  twenty  shillings,  or  go  to  jail  for  ten  days. 

No.  3.  Jane  M*L.  or  S.  was  charged  with  disorderly  conduct  in  the  house 
occupied  by  W.  P.,  on  Tuesday,  and  idso  at  same  time  and  place  with  assaulting 
J.  D.,  wife  of  W.  P.,  by  striking  her  with  the  Hd  of  a  teapot '  She  pleaded 
guilty  of  striking  in  her  own  defence.  This  was  accepted  as  a  plea  of  guilty ^  and 
she  was  fined  ten  shillings,  or  ten  days'  imprisonment. 

The  Example  of^  a  Solicitor's  Account, — A  client  was  recently  sued 
by  his  Solicitor  for  payment  of  the  following  account,  which  is 
worth  preserving  as  a  curiosity  in  its  way : — 

January  23d,  1873. — Meeting  you  and  getting  service  copy  summons  from 
you,  at  your  wife's  instance,  against  you,  and  takmg  instructions  to  defend  you, 
&c.,  IDs. 

February  Ist — Meeting  you  to-day  and  arranging  to  see  Messrs. & ■. 

your  wife's  agents,  with  a  view  of  procuring  a  reconciliation  between  you  ana 
ner,  10s. 

Meeting  with  you  thereon,  and  taking  special  instructions,  10s. 

February  3d. — Meeting  Messrs.  & ,  when  they  stated  youx  wife 

declined  to  hold  any  intercourse  with  you,  &c.,  10s. 

Meeting  you  thereon,  and  advising  with  you.  10s. 

February  4th. — Long  meeting  with  you  to-day,  and  advising  you  to  go  and 
see  your  wife  personalljr,  and  endeavour  to  get  her  to  return  to  you,  10s. 

February  7tn. — Meeting  you  to-day,  when  you  stated  you  had  seen  your  wife, 
and  that  she  would  not  return  to  you  unless  you  executed  a  conveyance  of  your 
property  in  her  favour,  and  arranging  to  see  Messrs. & thereon,  IOsl 

Meetmg  them,  when  they  arranged  to  see  Mrs  £.,  and  let  me  hear  from 
them.  10s. 

Feoruary  8th. — Meeting  Messrs. & ,  when  they  stated  that  proceed- 
ings would  be  stopped  against  you  on  condition  only  that  yon  executed  the  pro- 
posed conveyance,  and  paid  all  the  expenses  incurred  in  action  against  you,  lOs. 

Long  meeting  with  you  thereon,  when  you  stated  that  you  had  already 
gratuitously  conveyed  all  your  property  from  you,  and  had  none  left  to  convey 
to  Mrs.  B.,  10s. 

FebruaiY  10th. — Long  meeting  with  you  to-day,  and  thereafter  with  Mr. , 

writer,  ana  afterwards  with  Messrs.  -^ —  & ,  with  a  view  to  getting  your 

wife  back  to  you,  and  proceedings  stopped  against  you  in  the  Ck)urt  of  Session, 
without  eflfect-^neaged  fully  two  hours,  £\, 

Meeting  you  ana  advising  you  thereon,  10s. 

February  14th.-:-Meeting  you  to-day,  when  you  stated  that  you  had  good 
reason  to  believe  that  much  more  than  the  ordinary  intimacy  between  agent  and 

client  existed  between  your  wife  and  Mr. ,  and  that  it  would  be  necessary 

to  institute  legal  proceedings  against  Mrs.  B.  to  procure  a  divorce,  &c. — engaged 
two  hours — £1. 

February  16th. — Meeting  with  you  to-day,  and  advising  you  to  fall  into  your 
■wife's  views  and  comply  with  her  request,  and  get  her  and  your  children  back 
to  you ;  engaged  two  nours,  £\. 

Meeting  Mr. thereon,  when  he  stated  he  w^ould  do  all  in  his  power,  as 

he  had  been  doing,  and  get  your  wife  back  to  you,  and  the  proceedings  in  the 
Court  of  Session  brought  to  an  end,  10s. 

February  18th — Long  meeting  with  you  to-day,  when  you  stated  that  unless 
proceedings  should  be  brought  to  an  end  by  your  wife  against  you,  that  you 
would  be  compelled  to  grant  a  trust-deed  for  the  benefit  of  your  creditors,  and 
advising  you  tnereon — encaged  two  hours,  £\. 

Meeting  Messrs^ & ,  Mr. ,  and  yourself  thereon  several  times 

to-day  without  any  beneficial  result^  £U 
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February  19tli. — Long  meeting  to-day  with  you,  and  pointing  out  the  means 
of  endeavoKring  to  eflfect  a  reconciliation  with  your  wife,  and  tnat  to  apply  for 
sequestration  or  to  grant  a  trust-deed  would  be  fruitless,  in  respect  you  were 
possessed  of  ample  property  to  pay  all  your  creditors,  and  make  your  wife  and 
children  comfortable — encaged  two  hours,  £1, 

The  account  closes  by  jw,  Ss.  being  charged  for  nimierous  meetings  with  you, 

and  Mr. ,  and  Messrs. & ,  and  others  not  charged — the  total  sum 

amounting  to  j^l5,  138. 

The  latest  Judge. — The  Caurant  contains  the  following  graceful 
tribute  to  the  professional  eminence  of  the  late  Lord  Advocate : — 

''  A  puisne  judgeship  in  the  Court  of  Session,  highly  valued  as  such  a  post 
properly  is,  could  hardly  have  been  the  goal  which  the  retiring  Lord  Advocate 
descried  as  closing  the  vista  of  his  political  career.  But  the  risht  honourable 
gentleman's  prospects  of  attaining  to  greater  pre-eminence  on  the  Bench  were 
closely  bound  up  with  the  fortunes  of  his  party,  and  as  these  fortunes,  after 
many  years  of  almost  unbroken  prosperity,  now  lie  shattered  under  a  heavy 
and  unexpected  reverse,  it  may  perhaps  be  thought  that,  ^  in  the  fitness  of 
things,  there  is  no  impropriety,  certainly  no  imprudence,  in  an  eminent  mem- 
ber of  an  outgoing  Ministry  accepting  a  post  as  much  beneath  his  professional 
repntatiou  as  it  is  below  the  measure  of  a  legitimate  ambition.  But  although 
Mr.  Young  is  not  privileged  to  reach  the  very  highest  rung  on  the  ladder  of 
Scottish  legal  preferment,  and  must  be  content  to  benefit  by  that  patronage 
which  in  happier  times  he  dispensed  among  his  junior  brethren  at  the  Bar, 
there  can  be  no  doubt  but  that  the  public  wul  be  no  loser  by  that  gentleman's 
elevation  to  the  Bench.  For  many  years  Mr.  Young  has  been  regemied  as,  if 
not  the  leader,  still  as  one  among  the  foremost  men  at  the  Scottish  Bar. 
Personally,  it  may  be  matter  of  regret  to  him  that  he  ever  sacrificed  the  enor- 
mous practice  he  formerly  enjoyed  as  a  successful  lawyer  to  follow  the  Will-o'- 
the-wisp  of  i>olitical  ambition.  But  the  ^ame  of  politics,  especially  when  played 
by  lawyers,  is  undoubtedly  one  savourmg  stronglv  of  a  lottery,  in  which  the 
most  worthy  pjayers  do  not  alwavs  draw  the  highest  prizes — ^if,  indeed,  they 
have  not  to  content  themselves  with  blanks.  .  In  anv  case  there  is  no  position 
which  carries  with  it  more  personal  dignity,  as  well  as  more  gexkeral  respect^ 
than  a  judgeship  in  the  Superior  Courts  of  the  three  kingdoms  ;  and  when  the 
nine  days'  wonder  created  oy  the  reflection  that  so  able  a  man  as  Mr.  Young 
should  be  content  to  close  his  political  career  in  so  modest  and  unassuming  a 
manner  is  exhausted,  Scottish  litigants  will  have  the  satisfaction  of  knowmg 
that  the  Court  of  Session,  rich  as  it  is  in  general  abilitv  and  legal  acumen,  has 
received  into  its  ranks  a  recruit  which  any  Bench  in  Kurope  would  be  glad  to 
welcome.*' 

Appointment, — ^Archibald  Anderson,  Esq.,  Advocate  (1861),  has 
been  appointed  Registrar  of  Friendly  Societies  in  Scotland^  in  room 
of  WiUiam  Guthrie,  Esq.,  Advocate,  resigned. 


©bitttarg. 


LORD  COLONSAY. 

The  life  of  this  noble  and  learned  Lord,  which  had  comprised 
within  it  every  variety  of  work  and  every  variety  of  honour 
falling  to  the  legal  profession  of  Scotland,  closed  after  a  course 
of  eighty  years  at  Pau,  on  the  31st  January  1874.    He  had  for 
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several  winters  past  been  subject  to  attacks  of  bronchitis,  and 
he  went  to  Pau  in  the  first  week  of  January  in  the  hope  that  the 
genial  climate  of  the  South  might  enable  him  to  escape  in  whole 
or  in  part  the  periodic  attack.  But  it  w^as  otherwise  decreed,  and 
the  last  week  of  January,  from  Monday  to  Saturday,  witnessed  his 
seizure  by  the  disease  and  his  end,  it  being  difficult  for  any  consti- 
tution that  has  stood  the  tear  and  wear  of  eighty  years  to  withstand 
the  assaults  of  lung  disease.  His  body  was  brought  to  Edinburgh 
after  his  death,  and  on  Wednesday  the  11th  February  was  laid  in 
Warriston  Cemetry  beside  the  remains  of  his  brother  Archibald — one 
of  the  principal  Clerks  of  the  Court  of  Session,  who  died  in  1870 — 
in  presence  of  ten  or  twelve  mourning  relatives  and  friends.  His 
private  funeral  was  in  keeping  with  his  lonely  life,  which  eschewed 
most  of  the  splendours  and  vanities  and  unreal  pomp  of  the  world- 
It  matters  little  where  the  worn-out  innermost  visible  vesture  of  any 
man  however  great  may  lie,  but  we  could  almost  have  wished  to 
think  of  Duncan  McNeill,  a  strong  son  of  Nature,  fond  of  the  wild 
hills  and  the  bleak  sea-shore,  having  found  his  last  earthly  restinjj- 
place  afar  from  the  hum  of  the  city  in  some  grassy  hillock  by  the 
beach  of  lonely  Colonsay,  with  the  moan  of  distant  Corryvreckan, 
and  the  sea-birds*  shriek,  and  the  wail  of  the  Atlantic  surges 
mingling  round  his  grave  for  ever. 

He  was  the  second  son  of  John  M'Xeill,  proprietor  of  Colonsay 
and  Oronsay,  and  was  born  in  the  latter  island  on  the  20th  August 
1793.  His  older  brother  perished  in  the  wreck  of  the  Orion  in 
1846.  His  next  younger  brother  is  Sir  John  M'Neill,  also  a  man 
of  striking  presence  and  high  intellect,  who  has  made  himself  a 
name  in  the  world.  These  two  were  educated  at  the  University  of 
St.  Andrews.  Duncan' went  thither  at  the  age  of  twelve  years. 
When  on  his  way  to  it,  in  passing  through  Glasgow  with  his  father, 
he  heard  the  victory  of  Trafalgar,  which  was  gained  on  21st  Octo- 
ber 1805,  announced  from  the  top  of  the  mail  coach  by  the  guard 
to  an  eager  large  crowd,  whose  ready  cheers  for  Nelson  were  arrested 
by  the  intelligence  that  he  was  killed, — a  crowd  aU  vanished  like 
smoke  long  ago,  and  leaving  no  trace  of  themselves  and  of  the  news 
they  then  heard,  except  what  had  dropped  into  the  quick  ear  and 
retentive  memory  of  the  young  Highland  boy  from  Oronsay, 
who  used  in  after  years  to  tell  of  this  his  first  introduction  to  the 
current  history  of  the  big  world  with  its  cannon  and  its  war-ships, 
but  few  newspapers  and  no  telegrams.  The  St.  Andrews  to  which 
he  went  was  a  kind  of  city  of  tlie  dead,  grand  and  barren,  its  streets 
green  with  weeds  and  grass,  and  its  great  ecclesiastical  ruins  covered 
with  wild  wallflower  and  lichens.  Almost  the  only  thing  about  it 
then  connecting  it  with  the  living  world  was  the  fame  of  Dr.  John 
Hunter,  once  the  secretary  of  Lord  Monboddo,  then  Professor  of 
Humanity,  editor  of  Livy  and  Horace,  one  of  the  most  accurate  of 
scholars,  and  one  of  the  most  profound,  subtle,  and  original  of 
reasoners  in  philological  subjects.  The  two  McNeills  were  boarded 
with  his  son,  Dr.  James  Hunter,  who  was  Professor  of  Logic,  and  a 
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man  of  considerable  natural  ability,  but  of  no  inconsiderable  indo- 
lence, and  not  a  very  successful  teacher  of  logic,  though  a  command- 
ing kind  of  man,  of  a  fine  military  manner  and  figure,  much  more 
like  a  colonel  of  dragoons  than  a  man  of  books  and  syllogisms.  His 
wife,  the  sister  of  the  first  JVIrs.  Francis  Jeffrey,  was  among  the 
wittiest  ladies  of  these  early  years  of  the  century  in  St.  Andrews, 
and  for  sixty  years  later,  and  his  family  were  all  clever,  and  some 
of  them  endowed  with  literary  talents  —  one  daughter  having 
acquired  a  reputation  as  a  novelist,  and  a  son,  John,  the  late  Auditor 
of  the  Court  of  Session,  being  a  poet>  and  one  of  the  most  highly 
cultivated  minds  of  his  time  in  or  about  Edinburgh.  Upon  the 
whole  the  home  was  a  fortunate  one  for  any  lad  of  brains  to  be 
placed  in.  Duncan  always  spoke  of  the  Hunters  with  marked  kind- 
ness, and  of  his  St.  Andrews  College  days  with  evident  pleasure. 
Though  young  he  was  a  diligent  student,  good  at  classics,  and 
facile  princejps  in  mathematics.  But  liis  teacher.  Dr.  Haldane,  after- 
wards Principal  of  St.  Mary's  College  and  .first  minister  of  St. 
Andrews,  was  a  poor  mathematician.  He  had  been  appointed 
through  influence,  and  he  required  to  learn  nearly  all  his  mathe- 
matics after  he  obtained  his  appointment,  which  he  did,  however, 
most  conscientiously,  as  he  did  everything  else.  To  the  last  the  old 
D.D.  was  proud  of  his  old  pupil,  and  no  name  in  St.  Andrews  could 
evoke  a  kindlier  smUe  and  flush  on  the  expressive  face  of  Duncan 
M*K"eill  than  the  name  of  Dr.  Haldane. 

After  being  three  years  at  St.  Andrews,  Duncan  came  to  Edin- 
burgh, where  he  attended  College  classes  for  three  sessions.  One  of 
the  classes  he  attended  was  that  of  Dr.  Brown,  designed  as  the 
Moral  Philosophy  class,  but  really,  as  worked  by  that  celebrated 
and  subtle  professor,  a  classy  of  metaphysics  and  psychology,  and 
into  the  studies  of  that  class  he  entered  with  great  zeal  and  ability, 
that  would  have  enabled  him  to  outstrip  his  teacher  in  ever}i;hing 
except  faith  in  his  own  speculations.  For  several  years  he  paid 
great  attention  to  metaphysical  subjects,  and  had  so  far  yielded  to 
their  fascination  as  to  have  given  a  good  deal  of  labour  to  the  pre- 
paration of  an  edition  of  those  philosophical  works  of  Hume  which 
Adam  Black  published  several  years  afterwards  in  four  volumes. 
It  has  been  suggested,  and  not  without  reason,  that  this  early  affec- 
tionate study  of  Hume  coloured  the  whole  course  of  his  intellectual 
life.  Those  who  have  seen  with  the  requisite  eyes  how  the  delicate 
sceptical  balance  wavered  in  his  hands  as  a  judge,  rejecting  no  fact, 
and  with  the  most  perfect  veracity  giving  full  effect  to  all,  could 
readily  infer  how  much  of  his  intellectual  method,  how  much  subtle 
strength,  how  much  hesitant  weakness  he  had  acquired  from  the 
truth-loving  king  of  doubters.  The  oscillation  of  the  balance  had 
a  positive  charm  for  him.  He  strongly  preferred  uncertainty  to 
probable  error,  indecision  to  positive  injustice.  Therefore  he  fixed 
nothing  that  could  be  left  free,  and  he  did  not  kindle  admiration  in 
those  shallow  dogmatic  natures  that  are  almost  incapable  of  sus- 
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pense  of  judgment,  and  would  dash  headlong  into  falsehood  rather 
than  wait  and  watch  patiently  for  truth. 

His  physical  education  was  that  of  an  athlete,  especially  in 
the  difierent  modes  of  locomotion.    Few  men  could  run  or  walk 
or  leap  or  swim  with  him.    He  was  tall,  lithe,  and  muscular,  and 
the  two  deer-hounds  that  support  his  coat-of-arms,  in  their  unen- 
cumbered wide-springing  swiftness,  were  no  bad  emblems,  in  so 
far  as  the  animsd  can  represent  the  human,  of  the  action  both 
of  his  body  and  his  mind.     He  could  always  reach  conclusions 
in  the  smallest  possible  number  of  steps,  and  he  always  did  so  reach 
them,  unless  when  it  was  thought  expedient  to  gambol  and  make 
gradually  narrowing  circuits  around  some  quarry,  vital  perhaps  with 
stupidity,  or  knavery,  or  conceit,  and  so  expose  it  and  frighten  it  out 
of  its  wits  (if  it  had  any),  or  its  life,  rather  than  dash  into  it  and 
end  it  at  once.     He  was  upwards  of  six  feet  high,  and  very  hand- 
some, as  his  engraved  portrait  by  Thomas  Duncan,  taken  thirty 
years  ago,  when  in  his  prime,  and  that  other  portrait  of  him  by  John 
Philip,  taken  in  his  latter  years,  and  hung  in  the  Parliament  House, 
can  show,  but  not  quite  adequately  either  of  them,  more  particu- 
larly  the  latter,  for  Philip's  portrait,  though  a  recognizable  likeness, 
and  in  some  respects  a  great  painting,  does  not  catch  any  of  the 
finest  and  grandest  expressions  of  his  mutable  face,  being  sleepy 
and  homely,  and  not  at  all  like  what  he  was  when  his  intellect  was 
eflTectuaUy  roused,  as  it  was  occasionally  at  an  "  advising "  in  the 
First  Division,  or  a  charge  to  a  jury.   Three  photographs,  by  Eodger 
of  St  Andrews,  disclose  higher  phases  of  expression  than  Philip's 
picture,  but  they  too  fall  short  of  the  reality,  as  it  could  be  seen  at 
times  when  the  irrepressible  fire  of  a  bom  Celtic  orator  was  flash- 
ing through  and  irradiating  the  lineaments  of  his  face,  and  disclos- 
ing, as  in  a  mirror,  the  rush,  struggle,  and  explication  of  his  thought, 
the  evanescent  visions  of  a  moment,  to  be  long  remembered,  but  not 
to  be  recorded  or  reproduced  any  more  than  the  changeful  glories  of 
a  sunset  upon  which  a  Turner's  eye  has  not  chanced  to  look  with 
ecstatic  watchfulness.     He  had  such  an  abundance  of  white  hair 
that  it  was  difficult  to  be  sure  of  the  exact  shape  of  his  head,  but  it 
appeared  to  be  one  of  those  long,  well-balanced  practical  heads,  of 
which  Burns  possessed  one  of  the  best  specimens,  if  not  the  very 
best.    His  face,  in  profile,  looked  like  a  notched  battle-axe,  and 
the  whole  aggregate  expression  of  head,  face,  and  figure,  when  his 
mind  was  lively,  was  that  of  a  splendid  incarnation  of  velocity, 
directness,  massiveness,  and  cautiously-directed,  carefuUy-adjusted 
power. 

Duncan  M'NeiU  passed  as  advocate  in  1816.  As  an  element  by 
no  means  unimportant  in  lus  varied  and  liberal  preliminary  educa- 
tion, he  served  an  apprenticeship  to  Michael  Linning,  W.S.  The 
same  year  that  witnessed  his  admission  to  the  Bar  witnessed  also 
the  admission  of  John  Hope,  afterwards  Lord  Justice-Clerk;  E.  Doug- 
las Sandf ord,  who  wrote  on  entails ;  A.  Earle  Monteith^  afterwards 
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Sheri£f  of  Fife,  and  trusted  in  the  councils  of  the  Free  Church ; 
Bobert  Wbigham,  afterwards  Sheriff  of  Perth,  and  an  exception  to 
the  rule  that  the  Sheriff  of  Perth  never  dies;  William  Menzies,  after- 
wards Mr  Justice  Menzies ;  James  Ivory,  afterwards  Lord  Ivory ; 
and  John  Gibson  Lockhart,  the  biographer  of  Scott,  and  author  of 
the  larger  part  of  "  Peter's  Letters  to  his  Kinsfolk,"  and  a  great 
deal  b^ide.  "Peter's  Letters"  were  published  in  1819,  and  they 
give  "  The  Scorpion's"  views  of  the  Edinburgh  which  then  lay  around 
a  young  Tory  advocate.  They  are  said  to  be  full  of  libels,  and  the 
ink  of  them  is  no  doubt  largely  mixed  with  aquafortisy  but  they 
give  a  better,  or,  at  all  events,  a  more  vivid  idea  of  the  Edinburgh 
of  1819  than  can  be  got  out  of  any  other  book,  though  they  may 
require  to  be  corrected  by  Scott's  Life,  and  Jeffrey's  and  Cockbum's 
Memorials,  which  are  themselves  not  quite  free  from  romance,  and 
the  Scotsman  newspaper,  which  began  to  chronicle  facts  and  teach 
politics  in  January  1817.  The  more  notable  figures  of  that  time 
are  fast  fading  into  dimness  and  oblivion.  Jeffrey  and  Cockbum 
were  then  in  the  full  blaze  of  their  fame,  as  were  also  the  far  greater 
lawyers  bearing  the  names  of  John  Clerk,  George  Cranstoun,  and 
James  Moncrefe  In  the  First  Divisioh  Hope  sat  as  president,  in 
the  Second  Boyle,  and  in  the  Jury  Court  Lord  Chief  Commissioner 
Adam.  Walter  Scott  sat  in  the  clerk's  seat  of  the  First  Division, 
writing  interlocutors  when  required,  and  poems  or  Waverley  novels 
m  his  pretty  copious  intervals  of  leisure.  Sir  William  Hamilton, 
the  most  learned  of  all  Scotchmen  of  his  time,  was  then  walking  the 
old  Pailiament  hall  in  a  briefless  condition,  with  the  contents  of 
whole  cyclopaedias  of  metaphysics,  published  and  unpublished,  in 
his  mind,  as  wais  also  John.  Wilson,  with  his  flowing  locks  and  broad 
shoulders,  carrying  about  him  such  definite  fame  as  the  "  Isle  of 
Palms  "  could  give,  such  indefinite  notoriety  as  the  Ghaldee  MS. 
and  BlajckwoodHs  MajgazvM  did  give,  and  in  him  whole  volumes  of 
eloquent  Nodes  AmirosiaTice,  some  to  be  published,  but  most  never 
to  be  published  And  there  were  Forsyth,  with  his  dark  and  Ms 
light  eye,  and  other  "jog-trot  lawyers,"  as  Lockhart  calls  them,  when 
proceeding  to  describe  a  class  that  have  become  superabundant  since. 
He  refrains  from  expatiating  upon  "the  expanding  energies  and  rising 
reputations  of  such  men  as  the  acute  and  energetic  Sken^,  Walker, 
Hope,  Macniell,  and  many  others,"  purposely,  of  course,  misspelling 
the  last  name  in  case  he  should  discover  himself  by  disclosing  too. 
much  knowledge  on  the  part  of  the  fictitious  Dr.  Morris,  and  too 
much  kindness  to  his  young  contemporaries  at  the  Bar,  a  species  of 
frailty  into  which  he  very  seldom  felL 

Such  honourable  mention  of  the  owner  of  the  misspelt  name 
would  not  have  been  made  had  he  not  been  really  a  rising  young 
maa  He  had  been  distinguishing  himself  in  the  Griminsd  Court, 
and  in  1820  he  was  appointed  an  Advocate-Depute.  In  that 
capacity  he  drew  some  of  the  best  indictments  ever  seen,  perfect 
models  for  clearness,  terseness,  and  precision.    As  A.D.  he  signed 
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steersman  before  the  compass  was  discovered,  lie  could  have  expounded  legal 
principles  with  a  clearness,  just  balance,  and  accuracy  whicn  few  of  his 
predecessors  on  the  bench  could  have  equalled.  Indeed  there  is  hardlv 
a  predecessor  of  his  on  the  bench  that  has  left  traces  of  greater  intel- 
lectual power  than  he  has  done.  What  Braxiield,  and  Blair,  and  Stair, 
and  Forbes  of  Culloden  may  have  been,  is  rather  mythical  and  uncertaiiL. 
Unluckilv  the  printing  press  has  not  sufficiently  recorded  their  thoughts  ; 
but  we  doubt  il  any  of  them  were  intellectually  superior  to  Lord  Colon* 
say — ^and  we  feel  pretty  confident  that  there  is  no  specimen  of  Scottish 
forensic  oratory  that  surpasses,  we  should  almost  say  that  equals,  his 
sneech  to  show  that  David  Yoolow  was  not  an  idiot,  and  his  speech  to 
snow  that  the  Glasgow  cotton-spinners,  or  'Thu^,'  had  not  conspired 
to  commit  murder.  In  point  of  argumentative  wit,  we  certainly  do  not 
know  any  speech  that  is  superior  to  the  Yoolow  soeech.  and  much  as  Patrick 
Robertson  was  admired  as  a  joker,  his  speech  on  the  other  side  is  dull,  point- 
less, and  feeble  in  comparison.  His  speeches  in  the  House  of  Commons — laying 
out  of  view,  of  course,  their  political  errors — were  excellent,  practical  speeches, 
and  one  or  more  of  them,  pounding  to  pieces  some  of  Lord  Campbell's  blundeis 
and  nonsense  about  the  Scotch  Marriage  Law,  were  most  effective  pieces  of  com- 
bined argument  and  ridicule.  His  charges  to  juries  were  most  masterly,  clear, 
and  impartial  ^upings  of  &cts,  every  little  circumstance  being  droppeid  into 
its  place  out  of  a  memorv  that  seemed  to  hold  everything  till  the  right  time 
with  the  most  perfect  skill  and  apparently  negligent  ease.  His  statements,  as 
Lord  President, 'of  the  facts  of  a  case  were  also  very  complete,  perspicuous,  and 
able,  and  he  generaUy  held  the  balance  so  steadily  till  near  the  end  that  in 
difficult  cases  it  was  impossible  to  tell  how  his  opinion  was  tending  until  he 
announced  it  in  a  few  terse  sentences..  His  opinions  in  the  Cardross  and  Yel- 
verton  cases  were  among  his  most  elaborate  efforts  as  a  Judge,  and  the  former 
was  delivered  with  great  animation  and  a  vivid  play  of  feature,  which  showed 
that  in  the  days  of  his  oratories  efforts  he  did  not  depend  on  cold  logic  alone 
for  his  effect  upon  an  audience.  His  oratory,  we  beUeve,  used  to  be  marked 
by  the  animation  that  prevails  among  the  Celtic 'race,  and  it  had  one  peculiar 
individuality — namely,  the  use  of  long  pauses  after  specially  emphatic  passages 
or  sentences,  for  the  purpose  of  allowing  them  to  sink  into  the  minds  of  his 
hearers.  He  was  one  of  the  most  direct  of  thinkers  and  of  pleaders  going,  as 
Jeffrey  used  to  say,  through  the  core  of  a  subject  life  a  knifje.  And  both  at  the 
bar  and  on  the  bench,  and  even  as  President  of  the  late  Law  Commission,  he 
exhibited  a  singular  faculty  for  examining  or  cross-examining  witnesses,  begin- 
ning always  at  such  distance  from  the  point  to  which  he  wished  to  force  the 
witness  as  not  to  excite  suspicion,  and  then  gradually  and  conclusivelv  shutting 
him  up  to  it.  Often,  too,  in  the  First  Division  he  would  listen  with  tne  utmost 
patience  to  a  long  specious  plausible  bit  of  argumentative  talk,  and  when  the 
speaker  was  resumine  his  seat  well  satisfied  with  his  own  cleverness,  astutenessi 
and  tact,  he  would  aemolish  the  whole  castle  of  sophistry  by  a  question  or  two. 
He  was,  as  a  Judge,  one  of  the  most  punctual  of  men — never  too  late  for  any 
appointment,  never  absent  from  his  judicial  duties,  except  on  two  days,  when 
the  Queen  required  him  to  be  elsewhere,  and  for  fifteen  years  never  absent 
from  the  chair  of  the  First  Division  but  on  one  day  wnen  he  was  in  the 
Court  of  Justiciary  trying  Bryce  for  the  murder  of  a  young  woman  at 
Ratho. 

'*  His  success  in  the  House  of  Lords  was  matter  of  dispute  before  he  entered 
it,  and  may  be  stilL  Many  evils  were  supposed  likely  to  accrue  from  it — snch 
as,  that  he  was  to  usurp  the  whole  functions  of  the  Court  of  Appeal,  and  such 
like.  Not  one  of  these  fears  have  been  verified  by  the  result  He  mav  not 
have  done  much  in  the  House  of  Lords,  but  he  has  certainlv  falsified  au  the 
objections  that  were  tak&n.  to  his  promotion,  and  has  smoothed  the  way  to  other 
eminent  Scottish  lawyers  obtaimng  that  promotion  which  he  was  the  first  to 
obtain.  We  believe  he  did  not  make  a  great  mark,  as  the  phrase  goes,  in  the 
House  of  Lords.    He  was  seventy-three  years  of  age  at  the  time,  and  that  iq 
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nther  a  late  age  for  any  man  to  be  transplanted  to  a  etrange  new  scene.  He 
mtj  as  we  have  said,  a  modest,  shrinking  man,  and  -the  Houses  of  Parliament 
in  modem  busy  England  have  no  leisure  to  find  out  the  merits  of  the  modest. 
Bat  we  dare  to  assert,  most  deliberately  and  with  emphasis,  that  not  one  of  the  noble 
and  learned  Lords  among  the  Peers,  except  Lord  Westbury,  was  his  equal  inintel- 
hcL  and  even  Westbury,  though  a  far  more  skilful  stater  of  leg^  propositions, 
could  not  have  written  the  speeches  that  we  have  mentioned  of  Duncan  M'Neill. 
As  for  Cranworth,  Wensleydale,  Chelmsford,  and  Hatherley,  they  were  mere 
TOgmies  in  comparison,  and  hardly  deserve  to  be  named  in  the  same  breath, 
miatever  Cockneydom  may  have  thought  of  the  errand  old  man,  there  was  in 
the  House  of  Lords  no  finer  specimen  of  venerable  manhood  than  he.  His 
patent  of  nobility — physical  as  well  as  mental — came  from  a  more  unquestion- 
able source  than  tnat  of  most  members  of  the  House  of  Peers ;  and  if  that 
House  be  to  survive  as  part  of  the  Constitution,  it  cannot  have  in  it  too  many 
minds  furnished  and  cultivated  like  his.  For  long  he  has  lived  a  lonely  kind 
of  life.  The  friends  of  his  youth  and  of  his  prime  had  all  gone  before  him. 
Tet  he  was  no  cynic  or  hermit,  shunning  mankind.  He  was  an  admirable 
talker  and  fiiU  of  mformation  on  nearly  all  subjects.  He  had  read  all  kinds  of 
books,  and,  though  never  parading  his  knowledge,  seemed  always  to  remember 
the  right  literary  allusion  or  the  appropriate  scientific  fact  at  the  right  time. 
Wherever  there  was  intelligence,  he  could  find  society,  in  which  he  gave  himself 
no  airs,  leaving  his  mental  rank  to  assert  itself.  It  was  impossible  to  see  much 
of  him  in  public  without  coming  to  admire  him  ;  and  those  who  knew  him  in 
private  seem  to  have  got  attach^  to  him  with  that  fidelity  that  heroes  always 
ooght  to.  but  seldom  receive.  As  an  orator  and  judge  he  will  be  long  and 
joi^y  held  in  honour.  He  was  truly  great  in  what  he  did,  but  he  was  potenti- 
ally much  greater  than  anything  that  he  did  can  adequately  show." 
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Sheriff  Lees. 

FOOB  LINDSAY  V.  MEEK.— 28^  Oct.  1873. 

FUiaHon  and  Aliment — Sumrnons — Time  and  Place  of  Connexion. — ^The  pur- 
suer nused  this  action  to  have  it  declared  that  the  defender  was  the  father  of 
her  illegitimate  child,  and  bound  to  aliment  it  and  pay  her  inlying  expenses. 
She  alleged  that  the  child  was  the  fruit  of  illicit  intercourse  had  by  the  defr. 
vith  her  in  a  specified  field  "  on  one  or  other  of  the  days  of  September  1872, 
or  eUevhere  in  the  months  of  AuguBt^  September  or  October  xn  that  year." 
The  defr.  objected  inter  alia  to  the  statements  of  the  pursuer  as  being  vague 
and  indefinite  as  to  the  time  and  place  of  connexion.  This  objection  was 
unstained  to  the  extent  of  refusing  to  the  pursuer  proof  of  the  words  in  italics. 
That  judgment  has  been  acquiesced  in ;  and  under  the  limited  proof  allowed, 
the  pursuer  has  subsequently  obtained  decree.  In  the  note  to  tne  interlocutor 
allowing  a  proof,  the  S.-S.  discusses  the  point  raised  by  the  defr.  "  The  pursuer,** 
be  says,  *'  urged  that-such  data  are  not  essential  in  an  action  of  affiliation  and 
aliment*'  With  this  argument  the  S.-S  cannot  agree.  In  a  recent  case  {Munroe 
V.  Murray,  27th  February  1873),  where  the  pursuer  sued  for  aliment  to  three 
children,  and  specified  neither  the  times  nor  the  places  of  connection,  the  S.-S. 
had  to  consider  the  same  point,  and  he  then  sustained  the  objection  on  the  follow- 
ing grounds  : — **  As  there  are  fully  three  months  during  which  the  law  holds 
Uu>  act  or  acts  of  procreation  preceding  the  births  of  the  children  respectively 
might  have  taken  place,  the  defr.  is  clearly  entitled  to  know  what  the  case  is 
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that  he  has  to  meet  If  continued  intercourse  were  alleged,  and  the  proof  meagre, 
he  might  seriously  discredit  the  pursuer's  veracity,  by  showing  that  on  some  of 
the  dates  alleged  such  intercourse  could  not  possibly  have  taken  place  from  his 
or  her  residence,  illness,  etc.  If,  on  the  other  hand,  a  definite  penod  were  fixed, 
he  might  either  disprove  the  pursuer's  case  by  evidence  such  as  that  mentioned, 
or  might  show  (which  is  sometimes  done)  that  the  pursuer  at  the  period  corres- 
ponding to  the  birth  of  the  child  was  indulging  in  illicit  intercourse  with  other 
men.  The  date  of  the  alleged  occurrence,  or  at  least  an  approximation  to  it, 
is  essential  in  many  actions,  some  of  which  are  of  a  nature  closely  akin  to  the 
present  one.  In  actions  of  adultery,  seduction,  breach  of  promise,  and  defama- 
tion, in  actions  laid  on  contract  aud  injuiy,  and  many  others,  it  must  be  given, 
and  in  ordinary  fairness  to  the  defr.  in  an  action  of  affiliation,  there  is  no 
reason  why  less  precision  should  be  necessary  where  both  purse  and  reputation 
are  struck  at." 

As  the  question  is  one  that  not  imfrequently  occurs  in  this  district,  and  as 
the  S.-S.  is  aware  that  the  opposite  view  from  that  above  stated  is  held  by 
Sheriffs  whose  opinion  every  one  must  respect,  he  has  carefully  reconsidered 
the  opinion  he  formed  in  Munroe's  case.  But  the  result  of  such  reconsideration, 
and  of  the  experience  derived  from  taking  evidence  in  this  class  of  coses,  is  to 
confirm  him  in  the  views  he  then  stated.  If  it  is  difficult  for  a  pursuer  to 
establish  a  case  of  this  kind,  it  is  almost  hopeless  for  a  defr.  to  try  to  disprove 
it,  unless  he  has  some  warning  of  what  the  case  is  that  he  has  to  meet.  As  a 
general  rule,  the  pursuer's  proof  of  the  intercourse  consists  of  her  own  oath  and 
of  evidence  of  opportunity  and  familiarities.  Confessedly,  such  a  pursuer  is  a 
person  of  no  character,  and  there  is  little  reason  to  presume  she  will  value  her 
oath  more  highly  than  her  honour.  The  defr.  may  be  a  man  of  spotless 
integrity,  except  in  so  far  as  it  is  blemished  by  such  acts  of  familiarity  as  in 
rustic  life  are  almost  matters  of  course.  Yet,  he  is  taken  at  a  most  unfair 
disadvantage  if  by  the  very  vagueness  of  the  summons  he  is  disabled  from, 
bringing  any  evidence. 

The  S.-S.  is  far  from  saying  that  in  every  case  the  time  and  place  of  con- 
nexion must  be  specified.  Habitual  immorality  of  character,  distance  of  time, 
ignorance  of  the  locality,  darkness,  intoxication,  and  the  like,  may  explain 
vagueness  as  to  the  time  or  place  of  the  connexion.  But  a  pursuer  has  no  right 
to  claim  a  license  as  to  time  and  place  without  assigning  some  cause,  when,  if 
the  cause  were  assigned,  her  case  might  be  prejuaiced.  Besides  distance  of 
time  tells  more  against  a  defr.  than  a  pursuer,  for  every  lawyer  knows  that 
witnesses  readily,  and  not  unnaturally,  assign  to  remote  events  dates  which,  if 
the  occurrences  were  recent,  they  would  know  were  not  the  times  of  these  events. 
Here  there  is  no  room  for  any  such  considerations,  because  the  alleged  con- 
nexion must  have  taken  place  within  ten  months  of  the  date  of  the  action ;  and 
as  apparently  it  took  place  only  once,  there  is  no  reason  why  the  defr.  should 
have  difficulty  in  assigning  the  place  and  time  with  reasonable  latitude.  It 
was  urged  by  the  pursuer  that  in  criminal  libels  the  words  of  style  are  verv 
lax  as  to  time  and  place.  But  it  is  to  be  remembered  that  if  a  prosecutor  does 
not  assign  the  precise  date,  it  is  because  he  is  ignorant  of  it,  not  l)ecause  he  has 
forgotten  it ;  and  in  a  public  prosecution  for  a  crime  against  property,  it  would 
not  do  to  tie  the  prosecutor  too  closely  to  the  correctness  of  a  date,*  which  no 
one  save  the  panel  may  know.  Besides,  a  prosecutor  almost  invariably  does 
assiijn  a  specific  date,  and  takes  an  alternative  of  the  remaining  days  of  the 
contiguous  months  not  to  conceal  his  case,  but  to  allow  for  misinformation  or 
mistiike.  And  in  every  case  the  prosecutor's  knowledge  of  the  time  and  place 
of  the  crime  is  due  to  information,  if  not  conjecture.  But  here  there  is  no 
room  for  misinformation,  unless  for  mistake  where  the  knowletlge  of  the 
pursuer  depends  on  herself.  Her  case  is  like  a  private  criminal  prosecution, 
and  the  S.-S.  greatly  doubts  if  a  similar  latitude  as  to  time  and  place  would 
be  allowed  to  a  private  as  to  a  public  prosecutor,  seeing  that  if  the  fomier 
knows  that  the  crime  was  committed,  he  cannoi  in  ordmary  cases  but  alwi 
know  when  and  where  it  took  place.     In  short,  it  comes  to  this,  that  if  the  pur- 
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raer  of  this  action  were  allowed  proof  of  her  averments  as  made,  it  would  be 
allowing  her  to  prove  connexion  anywhere  at  any  time  during  the  months  of 
August,  September,  and  October.  The  S.-S.  thinks  he  has  allowed  much 
latitude  to  tne  pursuer  in  allowing  her  to  assign  September  as  a  date,  and  he 
has  done  so  solely  because  the  specification  as  to  place  is  narrow.  Whatever 
views  however  the  S.-S.  might  hold,  it  would  be  his  duty  to  give  effect  to  the 
views  of  the  Sheriff,  who,  in  adhering  to  the  S.-S.'s  judgment  in  Munroe's  case, 
"  Finds  that  it  has  always  been  the  rule  m  this  Court,  that  in  cases  of  filiation 
the  place  and  time  of  connexion  should  be  condescended  on  with  as  little  lati- 
tude as  possible,  and  a  summons  which  does  not  do  so  is  held  as  defective  and 
incompetent.'' 

Act, — Alston, AU, — Rose, 


SHERIFF-COURT  OF  AYRSHIRE— KILMARNOCK. 
Sheriffs  Campbell  and  Anderson. 

THE  GLENGARNOCK  IRON  COMPANY,  ETC.  V,  JOHN  GILMOUR  AND  COMPANY — 

29th  December  1873. 

Instance — Preliminary  Plea — Diligent  for  Recovery  of  Writings  ^Offer  arid 
Acceptance-r-Ctistom  of  Trade — Breach  of  Contract. — This  action  was  raised  in 
January  1873,  at  the  instance  of  the  Qlengamock  Iron  Company,  carrying  on 
business  aa  ironmasters  at  the  Qlengamock  Ironworks,  Kilbimie,  and  else- 
where, and  the  individual  partners  thereof,  with  the  consent  and  concurrence  of 
Messrs.  Merry  and  Cunninghame  (Limited),  carrying  on  business  as  ironmasters 
at  Glasgow  and  elsewhere  in  Scotland,  and  incorporated  under  the  Companies 
Acts  1862  and  1867,  for  their  interest,  pursuers  ;  against  John  Gilmour  and 
Company,  coalmasters  at  Bonnyton  Colliery,  Kilniamock,  defenders.  The 
summons  concluded  that  the  defrs.  ought  to  be  decerned  to  pay  to  the  pur- 
suers the  sum  of  £1000  sterling,  or  such  other  sum,  not  exceeding  that  amount, 
as  should  be  fixed  and  ascertained  in  the  course  of  the  action,  in  name  of 
damages,  for  loss  and  injurv  sustained  by  the  pursuers,  in  consetiuence  of  the 
defrs.  having  failed  to  supply  to  the  pursuers  all  their  (the  defrs.')  output  coals 
from  Bonnyton  for  the  year,  from  1st  October  1871  to  Ist  October  1872,  in 
breach  and  violation  of  tne  defrs.'  written  offer,  dated  14th  September  1871, 
addressed  to  the  pursuers  the  said  Qlengamock  Iron  Company,  to  supply  them 
with  all  the  said  coals  for  the  period  above  mentioned  at  the  price  of  58.  6d. 
per  ton,  put  into  waggons  at  the  pits,  the  said  price  falling  or  rising,  as  specified 
m  the  offer,  with  the  fall  or  rise  of  workmen's  wages. 

The  record  was  ordered  to  be  made  up  by  condescendence  and  defences. 
The  pursuers  in  their  condescendence  narrated  the  said  offer,  and  averred  that 
upon  it  the  parties  proceeded  and  continued  to  act  during  the  year  above- 
mentioned,  the  defrs.  supplying  to  the  pursuers,  and  the  latter  receiving,  certain 
quantities  of  coal  purporting  to  be  from  the  defrs.'  pits  at  Bonnjion,  and  the 
price  of  the  same  being  periodically  paid  and  settled,  in  terms  of  the  said  offer ; 
that  the  waggons  in  which  said  coals  were  forwarded  were  all  supplied  or  pro- 
vided by  the  defrs.,  the  pursuers  however  paying  the  carriage  of  the  coals  by 
rail  from  the  pits  to  their  works ;  that  the  defrs.,  in  breach  and  violation  of 
said  contract,  and  df  their  clear  and  unambiguous  duty  and  obligations  there- 
under, failed  to  supply  to  the  pursuers  all  their  output  coals  from  Bonnyton 
for  said  year,  but  on  the  contrarv  sold  and  disposed  ot  laige  quantities  of  their 
said  output  coals  to  parties  other  than  the  pursuers ;  and  that  by  this  non- 
implement  and  breach  and  violation  of  the  said  contract  the  pursuers  had  suffered 
loss,  injury  and  damage  in  consequence  of  having  been  obliged  to  supply 
themselves  with  coal  at  a  higher  price  than  that  stipulated  in  said  offer,  and 
through  the  deranjjement  of  their  works  from  the  want  of  an  adequate  supply 
of  coal  and  otherwise.  The  defrs.  admitted  ha\ang  ma<le  the  oner  libelled, 
but  m  intoined  that  in  making  this  offer  they  did  not  intend  to  include,  and 
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did  not  include^  the  coal  raised  and  put  down  for  disposal  at  the  hill,  and 
away  in  carts,  invariably  known  as  '*  Hill  sales/'  but  only  the  coal  or  outnut 
raised  and  put  into  waggons  at  the  ^it,  available  for  shipping  or  railway  sales. 
Hill  sales  of  coals  Uiev  aUeged  were,  in  the  trade  and  bv  the  custom  of  the  pit 
and  the  locality,  understood  to  be,  and  in  point  of  fact  were,  of  a  distinct 
denomination,  smd  did  not  fall  within  a  contract  for  the  output  coals  to  be  put 
into  waggons  at  the  pit  Thev  denied  that  the  said  offer  was  ever  accepted  or 
formed  a  concluded  contract  between  the  parlies.  They  stated  that  they  had 
supplied  to  the  pursuers  all  the  coal  put  out  by  them  £rom  Bonnyton,  during 
the  year  in  question,  with  the  exception  of  the  "  Hill  sales,"  and  a  quantity  dis- 
posed of  to  Uie  Glasgow  and  South- Western  Railway  Cempany,  and  explained 
that,  if  the  pursuers  did  not  receive  more  coals,  it  was  owing  to  a  deficient 
supply  of  waggons,  which  the  defrs.  maintained  it  was  the  pursuers'  duty  to 
proviae. 

After  condescendence  and  defences  had  been  given  in  the  pursuers  applied 
for  a  diligence  to  recover  excerpts  from  the  defrs.  books  showms  their  output 
of  coals.  This  was  opposed  by  defrs.,  but  was  granted  by  the  following  inter- 
locutor of  the  S.-S. : — 

''  Kilmamockf  27th  March  1873. — ^The  S.-S.  having  considered  the  motion  for 
diligence  against  the  defrs.  to  produce  all  outT>ut-books,  sale-books,  ledgers,  day- 
books, and  other  documents  kept  by  them  shewing  the  quantity  of  output  coal 
from  the  Bonnyton  Colliery  from  the  1st  of  October  1871  to  the  1st  of  October 
1872,  which  has  been  sola  or  disposed  of  to  parties  other  than  the  pursuers 
during  that  period :  Qrants  warrant  as  craved,  to  the  effect  of  exhibiting  in 
process  the  said  books  and  documents,  in  order  that  the  pursuers  may  obtain 
excerpts  therefrom  to  be  lodged  in  process ;  and  decerns. 

'<  Thomas  Anderson. 

''  Note. — In  this  action  the  pursuers  claim  ^£1000  of  dama^  from  the  defrs. 
in  respect  of  the  defrs.'  failure  to  deliver  to  the  pursuers,  dunng  the  year  1871- 
1872,  the  whole  output  coal  from  the  Bonnyton  Pit,  in  terms  of  a  written  agree- 
ment. They  produce  and  found  upon  the  letter  No.  4  of  process,  wherein  tiie 
defrs.,  imder  date  14th  September  1871, '  offer  to  supply  you  (the  pursuers)  with 
all  our  output  coal  from  Bonnyton  for  one  year,  say  from  1st  October  1871  till 
1st  October  1872,  at  5s.  6d.  per  ton,  say  five  shillings  and  sixpence  per  ton,  put 
into  waggons  at  the  pit ;  should  the  wages  fall  6d.  per  day,  a  deduction  of  6d. 
per  ton,  or  should  wages  advance  6d.  per  day  6d.  per  ton  to  be  added  to  the 
above  price — ^rise  and  fall  in  proportion.  Your  acceptance  will  oblise.'  The 
defrs.  say  this  offer  was  never  accepted.  The  pursuers  do  not  aver  uiat  there 
was  any  written  acceptance,  but  that  the  parties  proceeded  to  act  upon  it 
throughout  the  whole  period  in  question.  They  have  produced  twelve  monthly 
invoices,  showing  that  large  quantities  of  coals  were  delivered  to  the  pursuers 
from  the  2nd  of  October  1871  to  the.  1st  of  October  1872,  the  price  at  first  being 
5s.  6d.  per  ton,  but  gradually  increasing,  as  colliers'  wa^es  rose,  till  it  reached 
88.  9(L  per  ton.  There  can  be  no  doubt  therefore  that  tne  agreement,  whatever 
its  precise  nature  may  be,  was  acted  upon  by  both  narties.  The  pursuers  aver 
that  the  '  output'  coal  means  the  whole  coal  raised  from  the  pits.  They  say 
they  have  ascertained  that  the  defenders  have  not  sent  them  the  whole,  but 
have  disposed  of  considerable  quantities  by  hill  sales  and  otherwise,  which  they 
had  no  nght  to  do.  That  they  have  no  means  of  specifying  the  quantities  of 
which  thev  have  thus  been  deprived  unless  they  set  access  to  the  defrs.'  output 
books,  and  that  it  is  necessary  they  should  see  these  books  before  closing  the 
record,  to  enable  them  to  state  s^cifically  the  damage  they  have  sustained, 
instead  of  making  the  random  claim  of  j£1000,  as  they  do  in  their  summon^ 
The  defenders  admit  they  have  not  delivered  the  whole  coal  to  the  pursuers. 
They  allege  that  the  phrase  *  output  coal'  has  a  technical  meaning  perfectly 
well  known  in  the  trade,  and  that  it  comprehends  only  the  coal  put  in  waggons 
and  intended  for  shipping  or  raili^Tiy  sales  ;  that  it  does  not  include  the  *  hill 
sales,'  that  is  coals  carted  away  from  the  pits.  They  say  that,  except  these  *  hill 
sales,'  and  certain  quantities  which  they  were  compelled  to  dispose  of  to  the 
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Glasgow  and  South-Westetn  Railway  Company,  through  the  pursuers'  failure 
to  supplr  a  sufficient  number  of  waggons,  the  pursuers  got  the  whole  coals  they 
produced  ;  and  they  refuse  to  exhibit  their  books  to  snow  the  extent  of  these 
tiill  sales.  In  the  present  stage  of  the  case,  the  S.-S.  has  no  intention  of  form- 
ing any  opinion  as  to  the  meaning  of  the  letter  No.  4,  whether  the  pursuers'  or 
the  deirs.  is  the  correct  interpretation,  but  he  thinks  the  pursuers  nave  shown 
a  sufficient  title  to  make  the  demand  they  have  done,  ana  that  the  books  and 
documents  called  for  are  relevant  to  the  question  at  issue. 

"  The  granting  or  refusing  a  diligence  for  the  recovery  of  writings  before 
closing  the  record  is  always  a  matter  of  discretion  with  the  Court.  It  would  be 
wrong  to  grant  a  fishing  diligence,  where  a  party  comes  into  Court  founding- 
his  action  on  uncertain  or  alternative  pleas,  and  seeks  to  recover  writings  in 
his  opponent's  hands  to  enable  him  to  state  the  true  nature  of  the  action  he 
intends  to  bring.  Here  the  nature  of  the  action  is  perfectly  precise.  It  is 
founded  on  the  written  offer  No.  4,  and  on  nothing  else.  The  only  uncertainty 
13  the  amount  of  damage  sustained.  The  defrs.'  books  can  alone  show  the  whole 
quantity  of  coal  raised  from  Bonnyton  Pits.  Why  should  not  the  pursuers  bo 
entitled  to  see  these  books,  in  order  that  they  mayspecify  the  precise  quantities 
of  which  they  allege  they  have  been  deprived  ?  What  possible  injury  can  it  do 
the  defrs.  to  produce  their  books  at  this  stage  of  the  case  ?  It  cannot  affect 
their  plea  tliat  the  offer  did  not  include  the  hill  sales.  On  the  other  hand,  to 
refuse  the  diligence  might  subject  the  pursuers  to  loss  and  inconvenience. 
The}'  are  compelled  to  name  a  random  sum  of  damages,  possibly  much  more 
than  they  may  be  able  to  qualify  after  a  proof,  and  if  it  turned  out  they  got 
far  less  damages  than  they  at  present  claim,  the  defrs.  would  naturally  plead 
that  they  were  not  entitled  to  get  expenses.  There  seeips  therefore  to  be  no 
valid  reason  for  refusing  the  diligence  sought.  T.  A." 

The  defrs.'  lx)ok8  having  been  produced  and  examined,  total  out-put,  during 
the  year,  was  found  to  have  been  22,323-2/5th  tons,  while  the  entire  quantity 
received  by  pursuers  from  defrs.  amounted  only  to  14,710-l/20thtons,  thus  shew- 
ingadifFerenceof  7,613-7/20th  tons.  Arevisalofthepleadingshaving  been  ordered, 
the  parties agreeil  that,  after  makijig  allowance  for  coals  furnished  to  miners  at  the 
defrs.'  vrorks,  the  quantity  disposed  of  to  parties  other  than  the  pursuers  should 
be  taken  at  7,270  tons ;  and  upon  this  deficiency  pursuers  averred  that  there 
was  a  loss  to  them,  from  the  advance  in  the  market  price  alone,  of  at  least  ;^85, 
16a.  2(1.,  besides  the  loss  arising  otherwise  to  them  through  the  defrs.'  non- 
implement  of  their  contract.  In  the  revised  defences,  the  defrs.  stated  for  the 
first  time,  that  during  the  period  in  question  the  pursuers  had  not  any  interest 
in  or  rights  under  the  offer  referred  to,  or  the  alleged  contract, — having  divested 
themselves  by  transfer  to  the  consenters,  or  other  third  parties,  of  whatever 
interest  or  rights  the  alleged  contract  conferred.  They  also  produced  a  written 
acceptance  by  the  pursuers'  manager  of  said  offer,  which  concluded  thus,  "  It 
being  understood  that  the  coals  are  to  be  well-screened,  round  and  fit  for  blast- 
furnaces." 

The  pursuers  pleaded  (I)  that  the  defrs.  having  made  to  them  the  offer  above 
recited,  and  the  said  offer  having  been  accepted,  and  both  parties  having  acted 
upon  and  homologated  the  same,  the  defrs.  were  bound  to  fulfil  the  obligations 
thereby  undertaken  by  them ;  and  (2)  that  the  defrs.  having  failed  to  implement 
and  perform  their  said  obligations,  and  the  pursuers  having  thereby  suffered  loss 
and  dami^e,  the  defrs.  were  liable  in  compensation  and  reparation  to  the 
pursuers  for  ^e  same.  The  defrs.  pleaded  that  the  pursuers'  statements  being 
nnfoanded  in  fact,  and  insufficient  to  support  the  action,  and  there  not  having 
been  a  concluded  contract  between  the  parties,  they^were  entitled  to  absolvitor ; 
that  the  offer  founded  on,  being  a  wntten  one.  was  ineffectual,  unless  duly 
accepted  in  wilting,  and  a  written  acceptance  not  oeing  alleged  and  never  having 
existed,  the  action  could  not  be  maintained  ;  and  that  taking  the  circumstances 
as  alleged  by  pursuers,  and  having  regard  to  defrs.'  obligations,  the  defrs.  were 
entitled  to  be  assoilzied. 

VOL.  XVm.  NO.  CCVII. — MARCH  1874.  M 
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The  S.-S.,  after  beaiing  parties'  procurators,  pronounced  the    following 
judgment : — 

**  Kilmarnock,  5th  November  1873. — The  S.-S.  having  heard  parties'  pro- 
curators, and  considered  the  closed  record,  productions,  and  whole  process, 
sustains  the  competency  of  the  action  :  Finds  it  is  at  the  instance  of  the  Qlen- 
gamock  Iron  Company,  and  the  individual  partners  thereof,  nominatimy  with 
the  consent  and  concurrence  of  Messrs.  Merry  and  Cunninghame  (Limited),  in- 
corporated under  the  Companies  Acts  1862  and  1867,  and  concludes  against  the 
defrs.,  John  Qilmour  and  Co.,  coalmasters,  for  £1000  damages  for  breach  of 
contract  to  deliver  coals  :  Finds  the  action  was  called  in  Court  on  the  9th  day 
of  January  1873,  and  defences  lodged  on  26th  of  February,  and  revised  defences 
lodged  on  the  16th  of  July  :  Finds  there  is  no  plea  on  record  of  want  of  title  to 
sue,  and  that  the  statement  of  facts  to  that  effect,  added  for  the  first  time 
on  revisal,  is  too  late  to  uige  as  a  preliminair  plea,  and  which,  even  if  timeously 
stated  and  supported  by  a  corresponding  plea  in  law,  the  S.-S.  would  have  re- 
pelled :  Finds  that  in  terms  of  tne  letter  No.  4  of  process,  the  defrs.  offered, 
under  date  the  14th  September  1871,  *  to  supply  the  pursuer  with  all  our  output 
coals  from  Bonnyton  for  one  year,  say  from  1st  October  1871  till  1st  October  1872, 
at  5s.  6d.  per  ton,  say  five  shillings  and  sixpence  per  ton,  put  into  waggons  at  the 
pit ;  should  wages  fall  6d.  per  day,  a  deduction  of  6d.  per  ton,  or  should  wages 
advance  6d.  per  day,  6d.  per  ton  to  be  added  to  above  price,  rise  and  fall  in  pro- 
portion :'  Finds  that  pursuers  accepted  said  offer  on  the  same  day,  the  14th 
September  1871,  in  terms  of  the  letter  No.  32,  as  follows — *  We  hereby  accept  of 
your  offer  of  this  date,  for  the  out-put  of  coal  from  your  Bonnyton  pits,  for 
twelve  months  from  and  after  the  1st  October,  at  the  prices  therein  mentioned, 
it  being  understood  that  the  coals  are  to  be  well-screened,  round,  and'  fit  for 
blast-furnaces  : '  Finds  that  this  acceptance  of  the  defrs.'  offer  was  a  valid  and 
unconditional  acceptance,  and  that  tne  defi's.  acted  upon  it,  and  delivered  coals 
on  the  conditions  specified  throughout  the  whole  duration  oi  the  contract :  Finds 
that  the  above  offer  and  acceptance  are  plain  and  unambiguous  in  their  terms, 
and  that  the  defrs,  were  bouna  to  deliver  to  the  pursuers  their  whole  output  of 
saleable  coal  during  the  subsistence  of  the  contract :  Finds  that  by  the  certified 
extract  from  the  defrs.'  books.  No.  28,  the  whole  output  amounted  to  22,323 
tons,  and  that  of  this,  there  were  sold  to  parties  other  tlian  the  pursuers  7,270 
tons,  as  per  certified  statement  from  the  defrs.'  books,  No.  29  :  Finds  that  in 
consequence  thereof,  and  of  the  defrs.'  failure  to  deliver  to  the  pursuers  the 
whole  output  in  terms  of  the  contract,  the  pursuers  aver  that  they  have  sustained 
a  loss,  amounting  to  j£885,  168.  2d.,  by  having  been  obliged  to  supply  them- 
selves with  other  coals,  at  an  enhanced  price,  to  that  amount  Therefore,  and 
before  answer,  allows  the  pursuers  a  proof  of  their  averments  as  to  the  loss  they 
have  actually  sustained  through  the  defrs.'  breach  of  contract,  to  the  defrs.  a 
counter  proof,  and  to  the  pursuers  a  conjunct  probation,  and  appoints  parties' 
procurators  to  meet  with  him  next  Wednesday,  in  order  to  un  the  time  and 
place  for  taking  the  proof,  and  the  number  of  witnesses  to  be  adduced,  and 
decerns.  Thomas  Andbbson. 

^^  Note. — ^The  defrs.  stated  on  record  that  they  did  not  intend  to  include  in 
their  offer  coals  put  down  at  the  pithead  for  sale  in  carts,  and  which  are  known 
as  '  hill  sales,'  and  that  by  the  custom  of  trade  this  is  invariably  understood  as 
something  quite  distinct  from  the  output  of  coal  to  be  put  into  waggons.  There 
is  no  plea  in  law  to  the  effect  that  the  contract  is  couched  in  technical  language, 
and  that  by  the  custom  of  trade  it  has  a  meaning  different  from  the  same  words 
used  in  their  ordinary  acceptation.  Had  such  a  plea  been  stated,  it  might  have 
been  necessary  to  allow  a  proof  of  the  alleged  custom,  but  the  S.-S.  understood 
from  what  passed  at  the  debate  that  the  defrs.  could  not  establish  this,  and  did 
not  wish  a  proof.  It  was  said  the  acceptance  was  not  unconditional,  inasmuch 
that  the  pursuers  stipulated  that  the  coals  should  be  well-screened,  and  fit  for 
blast-furnaces.  When  the  defrs.  made  the  offer  they  knew  the  coals  were  to  be 
consumed  in  blast-furnaces,  the  only  use  the  pursuers  could  have  for  such  a 
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kige  quantity  of  coal,  and  they  also  knew,  as  every  one  connected  with  the  trade 
knows,  that  iinscreened  coal  could  not  be  used  in  making  iron.  Besides,  the 
S.-S.  holds  it  was  a  mere  direction,  and  not  a  qualification  of  the  offer ;  and 
moreover,  the  contract  has  in  point  of  fact  been  acted  on,  and  screened  coals 
sent  throughout  its  duration.  T.  A." 

The  defrs.  appealed  to  the  Sheriff  Principal,  who,  after  parties  were  again 
heard,  adhered  to  his  Substitute's  decision  (29th  December  1873),  and  added 
this  note  : — 

"  The  defrs.  pleaded  as  a  ground  for  recall  that  the  title  of  the  pursuers  was 
bad,  in  respect  that  Messrs.  Merry  and  Cunninghame  (Limited),  as  assignees  of 
the  Olengamock  Company,  had  the  sole  title  to  sue,  whereas  they  are  only  made 
consenters  to  the  action.  The  answers  to  this  are  conclusive  ;  Ist,  The  plea  is 
a  preliminary  one,  and  there  is  no  such  plea  upon  record.  Indeed,  there  is  no 
plea  of  any  kind  on  record  which  can  be  said  to  raise  the  question  of  title  to 
sue.  But,  2ndly,  if  there  had  been  such  a  plea,  it  would  have  been  a  bad  one, 
because,  in  point  of  fact,  Messrs.  Merry  and  Cunninghame  (Limited)  are  not 
mere  consenters,  but  pursuers.  They  concur  in  the  action  with  the  Glengamock 
Company,  and  are  expressly  designated  in  the  summons  as  pursuers  along  with 
the  Glengarnock  Company,  and  this  has  always  been  deemed  sufficient  It  would 
be  a  perversion  of  language  to  hold  that  it  was  not.  Further,  and  lastly  on  this 
head,  Messrs.  Merry  and  Cunninghame  are  entitled  to  use  the  cedents'  names  as 
pursuers,  and  here  they  have  the  cedents'  consent  to  do  so.  The  Sheriff  cannot 
doubt  that  both  the  title  and  interest  are  sufficient  as  laid. 

"  On  the  merits,  it  was  agreed  that  the  contract  must  not  be  taken  in  its 
literal  acceptation,  but  construed  by  the  custom  of  trade  and  the  technical  mean- 
ing of  the  words  used.  But  the  answers  are  complete,  viz.,  1st,  There  is 
nothing  in  the  least  ambiguous  in  the  contract,  and  there  are  no  technical  words 
in  it.  The  Sheriff  required  the  defrs.'  procurator  to  point  out  any  technicid  or 
ambiguous  word  or  words,  and  he  did  not  even  attempt  to  do  so..  2d,  In 
regBm  to  custom  of  trade,  there  are  no  averments  on  record  on  that  subject 
which  are  at  all  relevant  to  go  to  proof.  Besides,  what  is  alleged  as  custom  of 
trade  is  absolutely  excluded  by  the  express  words  of  the  contract, 

"Whether  the  acceptance  of  the  pursuers  is  to  be  deemed,  as  the  S.-S.  says, 
*  unconditional,'  or  not,  there  seems  to  be  no  reasonable  doubt  that  the  contract, 
as  embodied  in  the  letters  containing  the  offer  and  acceptance,  was  acted  upon 
by  both  partie^  on  the  footing  that  it  was  binding, — bindmg,  of  coarse,  in  aU.  its 
parts. 

''  The  Sheriff,  holding  these  views,  has  adhered  to  the  interlocutor  appealed 
from.  N.  C.  C." 

The  case  has  been  since  settled,  de&s.  paying  to  pursuers  ;^00  in  full. 
Act, — J.  <&  J.  Sturrock, Alt, — D,  R.  <&  J,  B,  Andrews, 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriff  Dove  Wilson. 

Is  a  Mcuter  liable  for  Medical  Attendance  to  his  Servant  ? — Sheriff  Dove  Wilson 
cave  decision  in  a  small  debt  action  in  which  James  Mitchell,  farm-servant, 
Nethermuir.  Midmar,  sued  George  Adam,  farmer,  Craigievar,  Leochel,  for  ;£ll, 
10a.,  being  uie  pursuer's  agreed  on  wages  as  servant  to  the  defender  for  the  half 
year  ending  Whitsunday  last,  but  under  deduction  of  .£3  paid  to  account,  thus 
leaving  a  oalance  of  £8,  10s.  The  defr.  lodged  a  counter  claim  for  medical 
attendance,  expenses  of  a  nurse,  &c,.  amounting  in  aU  to  ;£10,  16s.,  incurred  on 
bebalf  of  the  pursuer  while  he  was  lying  ill  of  gastric  fever  at  the  defr.'s  farm. 
Proof  was  led,  and  the  Sheriff  pronounced  the  following  judgment : — 

*'  This  is  an  action  by  a  farm-servant  against  his  employer  for  wages,  and  the 
defence  is  that  the  niaster  is  entitled  to  deduct  from  them  sufficient  sums  to  pay 
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a  doctor  and  a  nurse  who  attended  to  him  during  a  serious  illness  wliicli  lie 
had. 

*'  The  terms  of  the  engagement  between  the  pursuer  and  the  defr.  were  of  the 
usual  kind — that  the  pursuer  was  to  be  provided  with  sleeping  accommodation 
and  victuals,  and  a  certain  money  payment  in  return  for  his  services. 

"About  nine  weeks  before  the  term  of  service  expired,  the  pursuer  took  ilL 
Three  days  after  that  the  doctor  was  sent  for,  who  pronounced  the  case  to  be 
one  of  fever,  and  had  the  patient  removed  to  a  separate  house  on  the  farm.  The 
pursuer's  mother  came  after  a  few  davs,  and  attended  to  him  for  about  ten  days  or 
a  fortnight,  and  then  left.  The  defr.  then  employed  a  nurse,  who  attended  to 
him  for  the  rest  of  his  illness,  which  continued  to  the  end  of  the  engagement. 
At  no  period  after  Uie  doctor  came  till  tlie  engagement  terminated  would  it 
have  been  possible  to  have  removed  the  pursuer  without  serious  risk  to  his  life. 

"  It  is  remarkable  that  there  is  no  case  in  any  of  the  Scotch  law  books,  or  any 
authority  in  the  institutional  wTiters,  determining  whether  a  master  is  bound 
to  provide  medical  attendance  for  a  servant  who  takes  ill  in  his  service.  There 
have  been,  however,  several  decisions  in  the  Supreme  Courts  of  England  in 
which  the  point  has  been  decided  as  between  the  very  class  of  servant  here  in 
question  and  the  master.  In  a  case  decided  in  1784,  it  was  laid  down  that  the 
master  was  bound  to  support  the  servant  during  sickness  {Rex  v.  Wintersetty 
Cald.  298) ;  but  in  three  cases,  decided  separately  m  1802, 1805  and  1809,  it  was 
decided  that  he  was  not  bound  to  provide  medical  attendance,  even  though  the 
illness  should  have  been  occasioned  by  an  accident  happening  in  ^he  course  of 
the  employment  {Wennall  v.  Adneyy  3  B.  &  P.  247 ;  Atkins  v.  Bantoell,  2 
East  506  ;  Searman  v.  CasUll,  1  Esp.  270.  See  also  Cooper  v.  PhiUips,  4  C.  &  P. 
581).  In  the  first  of  these  cases,  the  Court  pointed  out  that  the  obligation,  if 
any,  to  provide  medical  attendance  must  arise  from  contract,  and  that  the  con- 
tract between  master  and  servant  was  not  an  implied  one  to  provide  all  neces- 
i^aries,  because  in  some  cases  the  master  engages  to  provide  neither  clothes  nor 
victuals,  and  where  he  does  not  he  is  not  bound  to  provide  either.  As  a 
supplement,  however,  to  those  decisions,  it  has  been  suusequently  laid  down 
:that,  if  the  master  does  choose  to  provide  medical  attendance,  he  can  make  no 
•deduction  from  the  wages  on  that  ground,  unless  he  has  specially  bargained 
'With  the  servant  that  he  is  to  be  entitled  to  do  so  {SelUn  v.  Normafiy  4  C.  & 
JP..«)). 

"Those  authorities  must  be'considered  as  binding  in  Scotland.  They  do  not 
•leave  the  matter  entii'ely  on  a  satisfactory  footing,  inasmuch  eA  they  lay  the 
vburdenof  paying  on  a  master  who  acts — as  the  master  has  done  in  this  very 
case— ^kindly  and  considerately,  and  free  from  the  burden  one  who  chooses  to 
act  wiUi  indifference  ;  but  it  is  not  in  the  power  of  courts  to  compel  people  to 
act  kindly  and  considerately  beyond  their  legal  obligations,  and  it  would  be 
very. unsatisfactory  to  hold  that  the  law  in  Scotland  ought  to  be  different  from 
:that.  of  England. 

"Under  the  law  as  thus  laid  down,  there  remains,  therefore,  the  question 
whether  the  defr.  made  any  agreement,  before  lie  sent  for  the  doctor,  that  the 
patient  was  to  pay  for  the  attendance.  It  was  said  that  the  patient  had  re- 
quested him  to  oe  sent  for ;  but  it  is  clear  that  it  was  the  master  who  got  the 
doctor,  and  it  is  not  clear  that  there  was  any  agreement  about  who  was  to  pay 
for  him — that  matter,  indeed,  not  having  been  mentioned  or  taken  into  consid- 
eration. It  was  suggested  that,  if  the  servant  was  in  such  a  state  of  health  as 
to  be  unable  to  make  any  agreement  at  the  time  of  sending  for  the  doctor,  the 
Wile  of  law  could  not  apply  ;  but  the  fact  on  which  this  plea  could  rest  is  not 
proved.  At  the  time  the  doctor  was  sent  for,  there  is  nothing  to  show  that  the 
servant,  although  ill  enough,  was  not  quite  in  possession  of  bis  senses.  With 
regard  to  the  payment  of  the  nurse,  the  matter  must  be  in  the  same  position. 
The  servant,  no  doubt,  when  she  was  sent  for,  was  incapable  of  acting  for  him- 
self, but  his  relatives  were  in  attendance,  and  the  master  could  have  arranged 
vitn  them  about  the  future  providing  of  sufficient  care.  It  would  have  been 
eminently  disagreeable  for  the  master  to  have  made  any  such  bax^nings  over 
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the  bedside  of  a  sick  servant ;  but,  as  the  law  stands,  the  master  cannot  with- 
out the  servant's  authority  moke  deductions  from  wages  for  anything  he  may 
have  provided  which  he  was  not  bound  to  provide  ;  and  there  is  no  help  for  it 
but  to  make  him  pay  for  his  kindness.  I  see  no  ground  on  which  the 
master  can  make  a  deduction  from  wages,  except  one  which  he  has  not  pleaded, 
but  of  which  it  is  fair  that  he  should  get  the  benefit,  as  he  is  otherwise  losing 
much,  namely,  that  the  servant  having  failed  to  work  for  a  material  part  of  the 
time  served,  should  suffer  a  proportionate  abatement  from  his  money  wages. 
It  appears  that  he  did  not  work  for  one-third  of  the  period,  and  that  propor- 
tion will  be  deducted  from  the  wages. 

''It  remains  only  to  say  that  it  is  not  altogether  dear  that  the  law  thus  laid 
down  applies  to  servants  who  are  in  different  cat^onr  from  farm-servants,  such 
as  female  domestic  servants  and  apprentices.  Mr.  !Fraser,  in  his  work  on  the 
Law  of  Master  and  Servant,  2nd  ea.  p.  92,  expressly  exempts  apprentices  from 
the  operation  of  the  law  {Priestly  v.  Fowler ,  3  M.  &  W.  1),  but  he  does  not 
expressly  exempt  any  domestic  servants,  and  he  seems  inferentially  to  include 
all  of  them  under  it ;  but  it  is  not  clear  that  the  principles  applicable  to  them 
are  entirely  the  same,  and  the  English  cases,  though  they  may  apply  to  them, 
do  not  do  so  in  so  many  words.  I  wish  much,  for  the  sake  of  clearness  and 
consistency,  that,  as  the  question  has  occurred,  I  could  give  a  more  definite 
opinion  on  it ;  but  I  cannot  make  the  law  clearer  than  I  find  it,  and  I  can  only 
hope  that  it  may  be  long  before  I  am  called  on  to  decide  the  point  authori- 
tatively.''      ' 

Act. — Otwald  Prosier, AIL — Lessel  Stephen, 


POOR  LAW  REFERENCES. 

JOINT  CASE  FOR  THE  PARISHES  OF  8TRATHD0N  AND  QLENMUICK. 

Poor — Settlement. — ^A  dispute  having  recently  arisen  between  the  parishes  of 
Strathdon  and  Glenmuick  as  to  liability  for  the  support  of  the  widow  and  three 
children  of  Charles  Fleming,  shepherd  and  farm-labourer,  who  died  at  Corgarff 
in  August  1872,  and  for  the  payment  of  advances  to  Fleming  himself  prior  to 
his  death,  a  reference  was  made  to  Sheriff  Comrie  Thomson,  as  sole  arbiter,  to 
decidejthe  matter.  A  joiht  case  was  prepared,  from  which  it  appears  that,  for 
al)out  eight  vears  before  his  death,  Fleming  occupied  a  dwelling^-nouse  in  Strath- 
don, where  his  wife  and  familv  constantly  resided,  and  where  he  himself  also 
resided  when  not  at  work  in  other  parishes.  For  the  last  five  years  and  upwards 
of  his  life,  he  lived  or  was  engaged  as  a  farm-servant  in  various  parishes. 
Strathdon.  pleaded  that,  in  respect  the  continuity  of  the  pauper's  residence  for 
five  years  in  Strathdon  was  broken  by  his  actual  personal  residence  elsewhere, 
no  leg^  settlement  was  acquired  bv  mm  in  that  parish,  and  that  Glenmuick,  as 
the  parish  of  his  birth,  was  liable  for  the  support  of  the  pauper  and  his  family. 
Glenmuick.  on  the  other  hand,  contended  that  in  respect  the  pauper's  absences 
from  Strathdon  were  merely  incidental  to,  and  not  subversive  of  his  proper 
domicile  noaintained  for  so  many  years  in  that  parish,  his  legal  settlement  there- 
in was  not  lost ;  and  that  Strathdon,  as  the  perish  of  his  residential  settlement, 
was  the  parish  liable. 

Sheriff  Thomson  (1st  Nov.)  issued  the  following  award : — 

"  The  pauper  was  bom  in  Glenmuick,  but  that  parish  maintains  that  he  ac- 
quire4  a  residential  settlement  in  Strathdon.  The  facts  of  the  pauper's  history 
are  simple.  For  ei^ht  ^ears  before  his  death  he  occupied  a  dwelling-house  in 
Strathdon,  where  his  wife  and  family  constantly  resided,  and  where  he  himself 
also  resided  when  not  at  work  in  other  parishes.  From  the  period  from  Martin- 
mas 1866,  down  to  the  date  when  the  pauper  became  chai-geable,  viz.,  July 
1872,  he  appears  to  have  been  for  two  periods,  of  six  months  each,  engaged  as  a 
farm-servant  in  Glenmuick.  When  m  that  parish,  however,  he  visited  his 
fiunily  about  once  a  fortni^t. 

''It  is  not  surprising  that  rarochial  Boards  should  find  great  difficulty  in  settling 
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a  question  such  as  that  raised  in  the  present  case,  because  the  decisions  in  the 
Supreme  Court  have  been  not  only  apparently  but  really  conflicting..  One 
thing  is  quite  certain — that  it  is  not  required,  in  order  to  constitute  a  settlement 
by  residence,  that  the  residence  shall  be  literally  continuous,  day  after  day, 
without  any  interruption. 

*^  On  the  other  hand,  it  is  also  well  settled  that,  in  determining  such  a  question, 
there  is  no  room  for  the  application  of  the  principles  which  regulate  the  Law 
of  Domicile.  But  it  is  certainly  far  from  settled,  looking  to  the  course  of 
decisions,  to  what  extent  the  intention  of  the  pauper,  and  the  situation  of  hb 
home,  when  that  happens  to  be  temporarily  in  a  different  parish  from  that 
in  which  he  is  working  are  to  control  the  naked  fact  of  actual  residence.  In 
the  case  of  M^Qreffor  v.  Watson  (7th  March  186CJ,  the  present  Lord  President  is 
reported  as  having  said — *  We  have  nothing  to  ao  with  anything  except  the  fact 
of  personal  residence.  Intention,  which  enters  into  the  question  of  domicile, 
is  of  no  avail.  Neither  has  the  occupation  or  renting  of  a  house  anything  to  do 
with  it.'  Again  in  the  case  of  Hutcfiinson  v.  Frastr  the  same  learned  judge  is 
reported  to  have  said — '  It  seems  to  me  quite  ludicrous  to  import  the  pauperis 
hope  to  return  to  her  former  service  as  a  matter  of  legal  effect  in  the  question 
of  fact  whether  there  was  continuous  residence  for  five  years.'  But  these 
opinions  have  been  overruled,  and  do  not  now  correctly  express  the  law  on  the 
subject.  This  is  manifest  from  several  leading  cases.  That  the  element  of  in- 
tention is  ndt  now  to  be  excluded  is  clearly  laid  down  in  the  opinions  of  liie 
judges  in  the  case  of  Beattie  v,  Kirkwood  (30th  May  1861),  where  it  is  alsd  settled 
that  the  question  to  be  answered  in  each  case  is,  whether  the  absence  is  merely 
temporary  and  incidental  to  the  general  residence  or  not.  This  rule  is  even 
more  clearly  brought  out  in  the  case  of  Grdg  v.  Miles  (19th  July  1867),  where 
a  sailor  took  a  house  in  the  parish  of  Noith  Leith  at  Whitsunday  1858,  and 
continued  tenant  till  Whitsunday  1863.  During  that  period  he  was  absent  in 
voyages  for  more  than  half  the  wnole  time,  and  in  no  instance  did  he  live  con- 
tinuously in  the  house  for  more  than  ten  months.  His  wife  lived  in  the  house 
during  the  whole  period.  The  Court  held  that  he  had  'resided  for  five  years 
,  continuously'  in  that  house,' and  had  therefore  acquired  a  settlement  in  North 
Leith. 

"  Again,  in  the  case  of  Moncrieff  v.  Ross  (5th  January  1,869),  it  was  once  more 
authoritatively  decided  that  in  determining  a  question  of  residence,'  the  whole 
surrounding  circumstances  must  be  taken  into  consideration^  There  a  fisher- 
man resided  for  five  years,  with  his  family,  in  the  parish  of  A.  except  during 
the  fishing  seasons,  when  ne  went  for  the  purpose  of  fishing  to  reside  in  the 
parish  of  B.  for  some  months  in  each  year.  His  fanuly  resided  continuously 
for  the  five  years  in  a  house  rented  by  him  in  the  parish  of  A.  It  was  held  that 
he  had  acquired  a  residential  settlement  in  A.  by  'five  years'  continuous  residence.' 
• ''  These  cases  have  received  farther  confirmation  in  a  recent  case  from  this 
county — Milne  v.  Ramsay  (23rd  May  1872).  There,  a  man  went  in  1863  to 
live  in  Lumphanan  with  his  wife  and  family.  In  1864,  he  worked  for  eight 
months  in  Kincardine  O'Neil,  frequently  returning  at  night  to  his  wife  and 
family.  In  1866  he  was  absent  for  ten  weeks  on  an  engagement  in  Glenmuick, 
and  only  returned  twice  during  that  time.  In  1868  he  worked  for  six  months  in 
Cluny,  and  only  returned  for  the  night  once  a  week  or  once  a  fortnight.  In 
1869  he  became  a  proper  object  of  parochial  relief.  The  Court  held  that  he 
had  acquired  a  residential  settlement  in  Lumphanan. 

"  It  seems  impossible  to  decide  the  present  case  in  the  face  of  these  recent 
decisions  otherwise  than  by  holding  that  the  pauper  had  acquired,  at  the  time 
he  became  chargeable,  a  residential  settlement  in  the  parish  of  Strathdon.  The 
old  law  fixed  the  settlement  in  that  parish  in  which  the  pauper  had  most  com- 
monly '  haunted  and  resorted.'  When  a  more  artificial  test,  namely,  continuous 
residence  for  a  fixed  period  was  imposed,  the  Court  for  many  years  interpreted 
it  strictly,  but,  as  is  clear  from  the  cases  I  have  cited  above,  that  strictness  is  no 
lon^r  observed.  The  law  may  be  held  to  be  that  when  a  man  works  in  one 
parish,  but  has  house  and  home  in  another,  he  must  be  held  to  reside  in  the 


SHEEIFF  COUKT  REPORTEE.  175 

latter;  so  long  as  the  absence  is  temporary  in  its  nature,  and  the  intention  to 
return  coincides  with  the  maintenance  of  a  house  and  family,  in  the  other  parish, 
the  continuity  of  the  residence  is  not  interrupted. 

''  Applying  these  principles  to  the  facts  of  the  present  case,  my  decision  is  that 
the  Parochifil  Board  of  Strathdon  is  liable." 

Agent  in  the  case — J".  P.  Cumine, 


Poor — Settlement, — The  Inspectors  of  the  Poor  of  Aberdour,  Monymusk,  and 
Durris,  recently  submitted  a  oispute  as  to  their  respective  liability  for  the  sup- 
port of  a  pauper  to  the  opinion  and  decision  of  Sheriff  Guthrie  Smith.  A  joint 
"  case"  was  drawn  up,  and  the  parties  agreed  to  abide  by  and  give  effect  to  the 
Sheriff's  decision.    The  facts  of  the  case  are  as  follows : — 

George  Shirras  was  bom  in  Monymusk,  on  8th  March  1861.  He  is  the 
lawful  son  of  Charles  Shirras,  stonecutter,  and  Jessie  Lawson  his  wife.  The 
said  Charles  Shirras  was  bom  in  the  parish  of  Durris  ;  married  Jessie  Lawson 
when  residing  in  Monymusk ;  and  died  in  Aberdeen  Infimary  on  the  27th 
April  1862,  aged  36  years,  and  he  resided  for  three  years,  includmg  the  time  of 
his  marriage  and  birth  of  his  son  George,  in  Monymusk.  He  came  from 
Monymusk  to  Aberdeen,  on  25th  March  1862,  and  died  as  stated.  Previous  to 
residing  in  Monvmusk,  he  had  been  for  nearly  a  year  in  Alford,'  and  before 
that  time  in  England  and  abroad.  He  was  survived  by  two  sons,  of  whom  one 
is  dead,  and  the  other,  Georp^e,  is  the  party  in  Question.  The  said  Jessie  Lawson, 
his  widow,  married  in  Mav  1865,  I)avid  Milne,  a  tailor,  who  had  a  birth 
settlement  in  Aberdour.  David  Milne  deserted  Jessie  Lawson  and  her  family 
about  a  month  after  their  marriage,  and  has  not  since  been  heard  of.  Of  the 
marriage  of  Milne  and  Lawson  a  child  was  bom  on  20th  March  1866,  in  Aber- 
deen, which  child  is  still  living.  The  said  Jessie  Lawson  became  chargeable  to 
Aberdour  on  her  husband's  (Milne's)  desertion,  and  was  admitted  to  relief 
accordingly,  in  October  1865,  and  continued  so  chargeable  till  her  death,  her 
two  chil£«n — one  by  Shirras,  and  one  by  Milne — living  with  her.  She  died 
on  the  1st  January  1872.  The  said  George  Shirras  earned  his  own  livelihood 
as  a  herd  boy,  from  6th  May  to  25th  August  1872,  such  employment  having 
been  obtained  for  him  by  the  Inspector  of  Aberdour,  and  he  has  been  employed 
as  a  herd  boy  since  May  1873.  The  Inspector  of  Aberdour  claims  relief  from 
and  after  1st  January  1872,  and  he  made  mtimation  to  the  Inspector  of  Durris 
on  22nd  January  1873,  and  to  the  Inspector  of  Monymusk  on  20th  September 
1872. 

Sheriff  Guthrie  Smith  has  now  pronounced  the  following  opinion  : — 

"  The  rule  that  a  widow  bv  marrying  again  loses  the  settlement  of  her  first 
husband,  and  acquires  that  of  her  second,  was  explained  in  the  case  of  Kirkwood 
V.  Manson  (14th  March  1871),  to  rest  on  the  principle  that  a  derivative  settle- 
ment acquired  by  marriage  belongs  to  the  woman,  only  when  she  retains  the 
status  oi  wife  or  widow  oi  the  man  from  whom  the  settlement  is  derived  ;  that 
by  her  second  marriage  her  status  is  entirely  altered — her  first  marriage  is  oblit- 
erated as  a  fact  in  her  history,  and  she  has  now  no  settlement,  except  such  as 
her  husband  possesses.  Consequently,  if  he  has  none  she  goes  back,  not  to  the 
settlement  of  her  first  husband,  but  her  own  maiden  settlement. 

"When  the  woman  again  becomes  a  widow,  oris  reduced  to  pauperism  through 
the  desertion  of  her  second  husband,  it  has  been  thought  proper,  with  the  view 
of  keeping  the  family  tosether,  that  the  settlement  of  the  second  husband  should 
be  taken  by  her,  not  only  for  herself  and  the  man's  own  children  but  also  for 
her  children  in  pupillarity  by  her  first  husband.  This  was  decided  in  the  case 
of  Greig  v.  Adamson  (2nd  March  1865),  but  the  judgment  went  against  the 
opinion  of  the  Lord  President  and  no  less  than  five  other  judges  ;  and  it  may 
be  said  without  disrespect  that  the  English  rule  is  the  more  convenient,  namely, 
that  if  the  mother  marry  a  second  time,  her  children  by  her  first  husband  do 
not  derive  any  settlement  she  may  have  acquired  by  her  second  marriage,  but 
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retain  that  which  she  had  at  the  time  of  such  marriage,  imtil  they  acquire  some 
other  settlement  in  their  own  right 

**  In  the  present  case  it  is  not  disputed  that,  under  the  decision  in  Qreigfa  case, 
the  parish  of  Aberdour,  being  the  settlement  of  the  second 'husband,  was  liable 
for  me  pauper  in  question  during  the  mother's  life.  But  it  is  contended  that 
when  she  died  in  1st  January  1872,  the  liability  came  to  an  end.  The  sole 
reason  for  his  being  brought  to  Aberdour  was  to  prevent  his  separation  from 
his  mother,  and  cessante  ratione  ceasat  lex. 

''  In  support  of  this  contention,  reference  is  made  to  the  expression  frequently 
employed  that  in  such  a  case  the  pauper  is  the  mother  who  takes  the  reuef  for 
herself  and  the  children  dependent  on  her.  It  is  true  they  do  not  get  separate 
relief,  but  it  would  be  more  correct  to  say  that  the  pauper  is  the  family — the 
different  members  having  one  common  settlement  with  the  head,  during  the 
mother's  life,  and  when  she  dies  it  ensues  to  each  member  as  his  own  proper 
settlement  until  it  is  extinguished  in  some  known  or  appointed  way.  The  Poor 
Law  Act  assumes  that  at  the  date  of  relief  the  parish  liable  is  the  parish  to 
which  *the  poor  person  belongs ;' that  when  'this  is  admitted  or  otherwise 
determined,'  the  settlement  wifl  remain  good  for  the  whole  period  of  poverty. 
Shifting  or  fluctuating  settlements  would  cause  confusion  in  the  administration 
of  the  Poor  Law.  There  is  no  instance  of  a  person  going  to  bed  in  a  Poor- 
House  possessed  of  a  settlement  in  the  parish  of  A,  and  rising  in  the  morning 
settled  in  the  parish  of  B. 

"  Again  to  what  other  parish  are  the  children  to  be  sent  1  They  cannot  be 
sent  back  to  their  own  father's  settlement,  for  in  Greig's  case  th^  were  treated 
as  part  and  parcel  of  the  surviving  parent.  And  i?hen  in  Manson  v.  Kyd, 
the  Court  decided  that  the  mother's  claim  on  it  was  extinguished  by  her  ceas- 
ing to  be  his  widow,  they  by  implication  excluded  all  liaoility  for  those  who 
could  only  claim  through  her.  Farther,  if  a  residential  settlement,  it  may  have 
been  extinguished  by  their  being  out  of  the  parish,  and  never  heard  of  for  more 
than  four  years  subsequent  to  the  man's  death.  Nor  can  they  be  sent  back  to 
their  own  birth  parish,  for  this  would  be  to  break  up  the  family  relation,  and 
overturn  the  entire  foundation  on  which  the  decision  inGreig's  case  rests,  namely, 
that  the  principle  to  be  preferred  is  that  which  entails  least  separation  and  least 
hardship  to  families.  It  is  no  doubt  a  hard  case  for  Abemour,  but  as  the 
authorities  stand  the  burden  must  continue. 

**  The  referee  finds  accordingly,  but  makes  no  order  as  to  costs. 

"  30th  Dec.  1873.  J.  Guthrie  Smith." 

For  Aberdour — Charles  Duncany  Advocate, For  Durrie — John    Webster ^ 

Advocate, For  Mon/ymuek — James  and  George  Collie,  Advocates. 
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THE  COMMON  LAW  STATUS  OF  TRADE  UNIONS. 

• 

Ik  our  last  month's  issue  we  waived  all  comment  on  the  results  of 
a  Second  Division  judgment  on  trade  unions,  because  precisely  the 
same  question  was  about  to  be  brought  before  the  four  Judges  of 
the  First  Division,  and  because  "  we  have  the  strongest  expectation," 
we  said,  "  that,  even  ii  they  come  to  the  same  conclusion,  they  will 
find  themselves  obliged  to  take  a  wider  circuit  and  rise  to  a  higher 
elevation  before  they  can  descend  upon  the  result."  On  the  11th  of 
March  the  case  of  Shanks  came  before  the  First  Division,  and  the 
Court  at  once  directed  the  attention  of  counsel  to  the  fact  that  the 
defenders,  the  United  Operative  Masons'  Association  of  Scotland, 
had  in  this  case  presented  exactly  the  same  plea  which  the  Second 
Division  had  sustained  in  the  case  of  M'Kernan,  viz.,  that  "  the 
association  and  its  laws  being  directed  to  support  strikes  of  work- 
men and  in  restraint  of  trade,  the  said  laws  cannot  be  enforced  or 
sustain  action  in  a  civil  court."  In  the  discussion  which  followed, 
a  single  irrelevant  precedent,  the  argument  did  not  turn,  on  any 
principles  or  authorities  of  Scotch  law,  and  senior  counsel  for 
the  defence  were  not  called  upon.  The  Court  at  once  and 
unanimously  sustained  the  plea,  and  dismissed  the  action,  rest- 
ing their  refusal,  however,  to  give  action  henceforth  for  any  trade 
union  agreement  (even  for  stipulated  benefits  in  case  of  bodily 
injury)  on  "the  combined  operation  of  the  Statute  1871  and 
common  law."  The  common  law  of  Scotland  was  barely  named 
at  the  bar;  and  the  doctrine  that  trade  union  agreements  are 
illegal,  which  in  the  Second  Division,  though  supported  by  recent 
English  cases  and  some  reasons  of  expediency,  was  expressly 
declared  not  to  be  a  ground  of  judgment,  was  in  the  First 
Division  simply  af&rmed,  for  the  first  time  in  our  modern  law,, 
and  without  the  support  of  a  single  reason,  a  single  principle, 
a  single  precedent,  or  a  single  illustration  by  any  one  of  the  four 
Judges. 
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Wo  think  it  important  to  point  out  that  our  Supreme  Court  has 
thus  missed,  and  missed  irreparably,  a  great  opportunity. 

1.  The  Ad  1871,  the  sole  Statute  relied  on,  is  negative.  We  have 
already  referred  to  the  omission  to  notice  this  in  the  Second 
Division,  a  lapse  which  comes  out  most  clearly  in  the  interesting 
and  indeed  powerful  speech  of  Lord  Moncreifif.  "  The  words  of 
the  Statute  seem  to  me  quite  explicit — that  any  agreement  for  the 
application  of  the  funds  of  a  trade  union  to  provide  benefits  to 
members  is  not  to  be  enforceable  in  a  court  of  law."  ^  Now  there 
are  no  such  words  in  the  Act.  What*  it  says  is,  that  "  nothing  in 
this  Act  sJtall  enable  any  court  to  entertain  "  such  legal  proceed- 
ings ;  a  clause  which,  whatever  it  means,  certainly  does  not  come 
up  to  Lord  Benholme's  representation  that "  the  Statute  prescribes  to 
us,  as  a  Court  of  Law,  the  duty  of  refraining  from  entertaining"  such 
actions,  or  to  Lord  Neaves's,  that  "  the  things  enumerated  in  that 
section  axe  forbidden  to  be  enforced."  And  if  this  clause  does  not 
do  it,  of  course  there  is  no  other,  everything  else  in  the  Act  being 
in  the  direction  of  its  chief  purpose  of  making  trade  unions  lawful 
"  It  was,"  says  the  Lord  Justice-Clerk, "  the  intention  of  the  Legisla- 
ture to  arrive  at  this,  that  the  taint  of  illegality  in  respect  of  the  re- 
straint of  trade  was  to  be  entirely  and  absolutely  removed,  but  that 
the  question  of  enforcement  in  Courts  of  Law  was  to  be  matter  of 
positive  statutory  enactment."  Substitute  "  negative"  for  "  positive" 
in  this  last  sentence,  and  we  have  the  result  at  which  the  Legislature, 
whatever  were  its  intentions,  has  actually  arrived. 

2.  The  negativeness  of  the  Staiide  throws  us  back  upon  the  previous 
law  of  Scotland,  If  "  nothing  in  this  Act  shall  enable  "  the  Court 
to  do  it,  the  question  is.  Was  the  Court  enabled,  or  perhaps  bound, 
to  do  it,  by  the  previous  law  ?  The  Lord  Justice-Clerk,  with  a 
judicial  instinct  which  even  his  own  verbal  exaggerations  did  not 
baffle,  did  go  back  to  the  previous  law.  "  I  do  not  wish  to  express 
the  slightest  opinion  as  to  whether  an  agreement  in  restraint  of 
trade  is  by  the  common  law  legal  or  illegal.  That  it  was  so  before 
the  Statute  1871 1  do  not  doubt;"  and  elsewhere  he  repeats  the  same 
twofold  position  in  another  form.  "  It  is  not  the  law  of  the  country 
as  it  now  stands,^  that  because  the  laws  of  the  association  were 
directed  to  support  strikes  of  workmen  and  in  restraint  of  trade, 
the  said  laws  cannot  sustain  action  in  a  civil  Court.  That  was  the 
law ;"  and  in  support  of  this  last  position  he  refers  to  the  previous 
"  history  of  the  law  "  as  being  of  "  very  considerable  interest  and  im- 
portance." But  what  was  the  history,  and  what  was  the  law,  so  referred 
to,  on  a  matter  affecting  deeply  not  only  the  interests  of  the  lieges, 
but  the  highest  functions — perhaps  even,  as  the  Lord  President  after- 
wards put  it,  the  jurisdiction — of  the  Supreme  Court  of  Scotland  ? 
It  was  exclusively  the  history — the  recent  history — of  the  law  of 
the  Queen's  Bench  of  England ;  and  it  consisted  of  the  three  well- 

*  Tht  Scottish  Law  Reporter,  vol.  xi  p.  222. 

*  This  means  probably  the  conunon  law,  or  the  law  apart  from  the  Act  1871. 
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known  cases,  the  earliest  in  1855  (no  doubt  affirmed  in  the 
Exchequer  Chamber),  while  in  the  latest,  in  1869,  that  Court  was 
again  divided,  and  on  this  occasion  equally.  The  common  law  of 
Scotland  was  not  even  or  hinted  at,  while  the  interlocutor  goes 
expressly  upon  an  Act  which  provides  that  nothing  contained  in  it 
shall  enable  the  Courts  of  Scotland  to  settle  the  question  before  them. 
So  in  the  First  Division.  The  Lord  President  said,  "  It  appears  to 
me  that  trade  unions  were  unlawful  associations  before  the  pass- 
ing of  the  Act  1871,  in  this  sense  among  others,  that  actions  of 
such  a  nature  as  the  present  could  not  be  entertained  by  the  Courts.'* 
But  this  dictum  was  unsupported,  except  by  the  most  cursory 
reference  to  the  same  recent  cases  of  the  law  of  England,  and  to  the 
terms  of  the  Act  1871  itself — especially  to  the  definition  of  a  trade 
onion  there  given. 

3.  The  definition  contained  in  the  Statute  also  throws  us  lack  upon 
the  previous  or  common  law  of  Scotland,  The  judgment  in  both 
Divisions  to  some  extent,  and  specially  in  the  First,  went  upon  that 
exquisitely  pre-posterous  definition  which,  though  not  in  the  origi- 
nal Bill,  was  introduced  as  it  passed  through  the  House  of  Lords : — 
"Trade  union  means,  such  combination,  whether  temporary  oi 
permanent,  for  regulating  the  relations  between  workmen  and 
masters,  or  between  workmen  and  workmen,  or  between  masters 
and  masters,  or  for  imposing  restrictive  conditions  on  the  conduct 
of  any  trade  or  business,  as  vxmld,  if  this  Act  had  not  been  parsed, 
have  been  deemed  to  have  been  an  urdawful  combinaiion  by  reason 
of  some  one  or  more  of  its  purposes  being  in  restraint  of  trade." 
Of  course  this  section,  more  unmistakeably  even  than  the  direct 
clause  previously  quoted,  throws  the  Court  back  upon  the  law  of 
Scotland  before  1871.  The  question  which  it  presented  to  both 
Divisions  of  our  Court  was  the  general  one,  "  What,  according  to 
the  law  of  Scotland,  is  deemed  an  illegal  combination  by  reason  of 
being  in  restraint  of  trade  V*  This  question  the  Second  Division 
answered  by  a  reference  only  to  the  law  of  England,  the  Lord 
Justice-Clerk,  quoting  the  definition,  then  saying,  "  I  have  looked 
through  the  rules,  and  I  am  perfectly  satisfied  that  if  the  question 
had  arisen  before  the  Statute,  the  association  must  necessarily  have 
been  brought  under  the  principle  of  Hilton,  and  within  the  case  of 
Hornby  v.  Close,"  In  the  First  Division  the  Lord  President  curtly 
founded  his  opinion  that  unions  were  unlawful  before  1871  on  "  the 
common  law  and  the  Statute"  of  that  year:  but  no  common  law  of 
Scotland  was  quoted  to  or  by  the  Bench,  the  only  precedents  they 
referred  to  were  those  two  recent  ones  in  England,  and  the  only 
clause  of  the  Act  1871  founded  on,  apart  from  the  negative  one 
already  mentioned,  was  this  very  definition.  But  in  the  First 
Division  this  definition,  by  the  help  of  an  unwary  admission  of 
the  pursuer's  counsel  (that  the  society  he  sued  was  a  trade 
union),  was  made  to  serve  precisely  the  converse  of  the 
purpose  it  was  intended  to  do.     You  have  admitted,  it  was  said. 
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that  this  is  a  trade  union;  therefore  it  is  a  trade  union  in  the 
sense  of  the  Act  1871 ;  and  therefore  it  is  a  combination  which 
would  have  been  deemed  illegal  (by  the  law  of  Scotland,  we  must 
suppose)  if  that  Act  had  not  been  passed.  But  the  only  question 
presented,  or  at  least  the  only  one  worth  presenting  to  the  Court, 
was  precisely  this.  Would  such  a  combination  have  been  deemed 
illegal  by  Scotch  law  ?  Is  it  in  this  sense  a  trade  imion  ?  And  in- 
deed, would  any  combination  have  been  illegal  by  the  law  of  Scot- 
land in  1870  merely  on  account  of  its  being  in  restraint  of  trade  ? 
And  we  must  question,  in  the  gravest  way,  the  expediency,  even 
if  we  concede  the  logic,  of  avoiding  so  difficult  and  important  a 
matter  by  the  inverted  use  of  a  definition,  which,  as  we  shall  show, 
comes  itself  from  the  law  of  England,  which  even  so  enacts  nothing, 
and  which,  by  referring  back  in  its  terms  to  the  previous  law,  what- 
ever that  may  be,  refers  the  Courts  of  Scotland  to  the  previous  law 
of  Scotland. 

4.  The  whole  question  hefore  loth  Divisions  turns  upon  the  common 
law  of  Scotland.  Not  upon  the  Statute  1871.  That  Statute  does 
nothing  positive,  except  declaring  that  the  trade  unions  shall  hence- 
forth be  lawful  for  certain  purposes.  But,  it  may  be  said,  does  not 
that  imply  that  hitherto  they  were  unlawful  ?  Of  course  not  It 
at  the  most  implies,  that  in  the  imagination  of  the  legislators  who 
framed  the  Statute  they  were  probably  so.  And  if  the  Legislature 
had  translated  that  imagination  into  a  declaratory  clause,  the  Court 
would  have  been  bound  by  it.  But  they  are  not  bound  by  an  idea 
never  reduced  to  legislation — not  even  if  it  had  taken  (as  it  does 
not  here)  the  solid  form  of  a  preamble.  In  such  cases  the  Court 
would  be  free,  even  were  the  Legislature  dealing  consciously  with 
Scotch  unions  and  Scotch  law.  But  how  much  more  is  it  so  when 
we  remember  the  facts  of  this  case !  The  Commission  upon  whose 
recommendation  this  Act  was  framed  never  took  evidence  upon 
Scotch  law,  and  had  none  whatever  before  them.  Their  whole  ma- 
terial, as  appears  from  their  iinal  Report,  was  Sir  W.  Erie's  Memo- 
randum, which  professes  "  to  state  the  law  as  it  is,"  not  as  it  ought 
to  be ;  and  in  doing  so  deals  exclusively  with  the  law  of  England. 
And  their  recommendation,  though  perfectly  general  in  its  terms,  is 
wholly  in  terms  of  the  English  law,  on  which  alone  they  had  been 
instructed.  No  doubt,  even  so  the  Scotch  courts  are  bound  by 
the  resulting  Act,  in  so  far  as  its  terms,  however  inappropriate,  are 
positive.  But  where  they  are  not  positive — where  they  are  care- 
fully negative,  declaring  that  "  nothing  in  this  Act  shall  enable  " — 
where  they  refer  the  Court  for  the  very  definition  of  a  trade  union 
to  what  would  have  been  deemed  illegal  by  them  befoi-e  its  enact- 
ment— in  these  circumstances,  if  we  are  forced  to  judge  between 
the  one  Division,  which  puts  its  judgment  wholly  upon  the  Act,  and 
the  other,  which  puts  it  upon  the  Act  and  the  common  law  {i.e.,  we 
presume,  the  Act  resting  upon  the  common  law  of  Scotland),  we 
must  declare  our  preference  for  the  Lord  President's  ground  of  the 
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common  law,  lamenting  only  that  the  common  law  of  Scotland,  the 
only  one  that  can  be  meant,  was  never  once  named  in  either  de- 
cision, and  that  its  principles  and  history  were  passed  over  in  silence. 
For— 

5.  There  is  a  mass  of  old  Scotch  law  on  the  subject,  and  thai  of  the 
highest  interest.  And,  of  course,  most  of  it  is  on  the  side  of  the  two 
decisions  of  this  year.  Only  it  goes  a  great  deal  farther.  Of  date 
10th  December  1762,  Lord  Kames  reports  a  finding  of  the  Court 
"  that  the  wages  of  a  journeyman  tailor  in  Edinburgh  ought  not  to 
exceed  one  shilling  per  day,"  and  that  any  journeyman  refusing 
to  work  on  these  terms  should  be  punished,  for  "  it  is  of  no  pur- 
pose to  fix  wages,"  then  on  aU  hands  thought  the  duty  of  the  law, 
"  without  also  fixing  the  number  of  working  hours ;  and  it  is  to  no 
purpose  to  fix  either  if  the  defenders  have  the  privilege  to  work  or 
not  at  their  pleasure."  All  this  doctrine  is  exploded — it  is  not  law 
now ;  but  it  was  no  doubt,  partly  at  least,  the  foundation  of  the 
first  judgment  prohibiting  a  trade  union  as  dangerous  and  against 
law,  which  was  pronounced  only  five  days  later,  and  which,  as  Lord 
Kames  again  reports,  went  on  the  principle  that,  '*  though  their 
seeming  view  was  to  provide  for  the  poor,  yet  under  that  pretext 
several  resolutions  were  made,  cramping  trade,  and  tending  to  make 
them  independent  of  their  employers."  The  same  is  brought  out 
still  more  clearly  in  the  case  of  a  Paisley  society  which  followed,  in 
1766,  and  which  was  neither  more  nor  less  than  a  modern  trade 
union.  We  come  down  to  1798,  and  find  the  House  of  Lords, 
sitting  as  the  Scotch  Court  of  Appeal,  pronouncing  that  a  combina- 
tion by  Edinburgh  postmasters  to  fix  their  own  rates  of  hiring  was 
"illegal  and  unwarrantable,"  and  " ought  to  be  reprobated  ; '  and 
that,  as  Lord  Chancellor  Loughborough  now  put  it,  not  because  the 
Justices  or  any  other  body  had  the  power  to  fix  it  (for  this  was 
decided  against  the  Justices  of  the  Peace  of  Midlothian),  but  purely 
because  it  was  a  trade  comiincUion,  and  so  "  imposing  a  law  to  de- 
mand from  the  public."  Then  followed  our  criminal  law  (for 
farther  civil  law  in  this  century  there  seems  none),  summarized  in 
Hume,  in  Burnett's  chapter  ''  Of  illegal  Combinations  to  raise  or 
lower  the  price  of  Labour,"  and  in  the  evidence  before  the  House  of 
Commons  in  1824.  "  Is  a  combination  of  workmen  to  raise  their 
wages,  without  violence  or  intimidation,  a  crime  ?"  Such  was  the 
point  debated  in  the  great  case  of  Taylor  in  1808,  where  the  argu- 
ment, on  the  Bench  and  at  the  Bar,  moved  through  all  the  magni- 
ficent range  of  considerations  proper  and  necessary  for  the  right 
decision  of  any  such  question.  It  was  at  last  there  held  by  the 
narrowest  majority  that  it  never  was  a  crime,  either  by  the  statute 
or  the  common  law  of  Scotland ;  though  even  the  judges  who  held 
this  view  were  disposed  to  concede  that  by  that  law  it  was  "  illegal," 
and  might  be  proceeded  against  as  a  private  wrong.  The  compro- 
mise was,  perhaps,  a  feeble  one ;  at  all  events  the  indignant  and 
statesmanlike  eloquence  of  Hope  and  the  judicial  minority,  at  a 
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time  when  popular  rights  were  repressed  by  what  we  now  consider 
judicial  arbitrariness,  clearly  foreboded  a  change  of  view  on  a  point 
where  so  much  could  be  so  powerfully  said  for  change.  So,  in  1813 
combination  without  violence  or  intimidation  was  held  a  crime,  and 
as  Baron  Hume  exultingly,  and,  we  think,  accurately,  puts  it,  our 
common  law  showed  its  "  power  to  chastise,  of  its  own  native  vigour, 
all  wrongs  and  disorders,  as  the  state  of  society  brings  them  forth, 
which  are  found  to  be  materially  dangerous  to  the  public  welfare." 
But  this  particular  exertion  of  native  vigour,  unknown  in  Scotland 
before  the  year  1813,  when  M'Kimmie's  case  was  decided,  lasted  no 
longer  than  the  year  1819,  when,  as  Lord- Advocate  Sir  William 
Eae  told  the  House  of  Commons  in  1824,  he  had  declined  to  allow 
any  prosecutions  under  this  head  to  be  brought.  Since  that  date 
of  1819  the  law  of  Scotland,  civil  or  criminal,  can  show  nothing 
directly  bearing  on  the  question.  But  for  the  seventy  years  pre- 
ceding, our  law  was  neither  afraid  nor  ashamed  to  discuss  it  in 
all  its  breadth  and  importance,  and  it  has  accumulated  a  mass  of 
principle  and  precedent. 

6.  ITie  Scotch  Court  in  1874  was  mtitled  to  decide  this  question 
according  to  its  own  common  law,  and  was  not  absolutely  fettered 
either  by  our  precedents  of  seventy  years  ago,  or  by  the  cases  very 
recently  decided  in  the  Courts  of  England.  That  our  law  of  the  be- 
ginning of  the  century  is  important  we  have  shown.  That  it  is  all 
now  in  force,  or  that  it  could  throughout  be  safely  followed  by  our 
Courts  now  (or  just  before  the  Act  1871),  no  one  will  assert.  That 
at  least  is  out  of  the  question.  But  which  of  its  old  principles  on 
restraint  of  trade  are  in  desuetude,  and  which  ought  now  to  rule  ? 
The  most  important  and  influential  decisions  have  been  the  few 
after  1808  by  the  Court  of  Justiciary,  for  the  narration  of  these  by 
Sir  William  Eae  and  Mr.  J.  A.  Murray  in  1824  to  the  House  of 
Commons,  is  surmised  by  Mr.  Wright^  to  have  been  one  cause  why 
the  law  of  England  was  accepted  by  that  House  (erroneously  as  he 
thinks)  as  making  combination  criminal.  It  would  be  tmfortunate 
if  it  should  turn  out  that  the  Scotch  Courts  led  the  English  legis- 
lature wrong  as  to  its  own  law  in  1824,  and  that  the  English  legis- 
lature returned  the  favour  to  the  Scotch  Courts  in  1874 !  For  our 
Justiciary  decisions  during  those  old  years,  were  based,  as  the  same 
author  rightly  gathers  from  Baron  Hume,  "  not  on  any  supposed 
ancient  precedents  or  rules  of  law,  but  on  the  principle  that  the 
eo7nmon  law  of  Scotland  is  expansive**  But  did  it  cease  to  be 
expansive  in  1819  ?  It  had  a  native  vigour  then  which  led  it  to 
results  even  in  criminal  law  which  in  1808  it  could  not  reach : 
might  it  not  conceivably  have  attained  to  something  still  higher 
when  another  half  century  had  rolled  away  ?  It  then  freely  avowed 
from  the  supreme  Bench  some  doctrines  of  political  economy  and  of 
arbitrary  power  which  no  Justice  of  Peace  would  now  be  thought 
to  entertain.     It  has  lost  these,  by  a  natural  selection  or  process 
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of  survival,  as  physicists  say :  has  there  been  no  process  at  the  same 
time  of  positive  development  or  evolution  ?  Sir  William  Erie,  in  his 
most  influential  treatise  on  the  "  Law  relating  to  Trade  Unions," 
holds  that  this  subject  eminently  demands  acknowledgment  of  the 
power  of  growth  in  the  common  law, — a  growth  arising  from  the 
continual  new  adjustments  of  human  relations,  adopted  into  the 
usages  of  the  people,  and  that  such  adoption  is  the  process  by  which 
living  law  grows.  So,  in  England,  the  great  judges  of  the  Courts 
of  Equity,  "  when  new  relations  in  social  progress  raised  new  ques- 
tions, decided  according  to  their  own  intuitions  of  justice,  and  they 
have  their  eminence  because  their  intuitions  have  accorded  with 
those  of  the  strong  men  in  the  generations  that  have  succeeded." 
We  believe  tlie  law  of  Scotland  is  equally  worthy  to  exercise  this 
high  function  of  progress.  It  has  still,  at  all  events,  the  honourable 
responsibility  of  being  an  independent  jurisprudence,  and  we  have 
submitted  the  reasons  why  we  think,  though  with  great  humility,  that 
it  was  on  this  occasion  bound  to  accept  its  dignity.  The  two  chiefs 
of  our  Court  have  on  former  occasions  contributed  as  legislators  to 
the  solution  of  important  social  problems,  and  they  may  be  called 
to  do  so  again;  but  on  this  occasion  they  either  had  or  might 
have  had  the  opportunity  of  anticipating  most  important  legisla- 
tion, by  an  exposition  from  the  Bench  of  the  common  law  of  Scot- 
land on  a  question  which  necessarily  involves  the  liberty  of  the 
subject,  the  sovereignty  of  the  State,  the  freedom  of  association, 
and  the  continuous  adjustment  of  private  right  with  the  majesty 
of  public  law. 

And  this  great  opportunity,  we  think,  has  been  lost.     A.  T.  I. 
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Db.  Bat,  the  American  writer  on  the  Medical  Jurisprudence  of 
Insanity,  writing  more  than  thirty  years  ago,  remarks  (p.  18,  note) : 
"  One  reason  why  the  criminal  law  of  insanity  has  undergone  so 
little  improvement  in  England  is  probably  that  the  accused  not 
being  allowed  counsel  to  speak  in  their  defence,  except  in  trials  for 
high  treason,  the  officers  of  government  have  always  been  at  liberty 
to  put  their  own  construction  on  the  law,  and  urge  it  on  the  jury  as 
the  only  correct  one,  without  fear  of  being  contradicted  or  gain- 
said. Thus  the  old  maxims  have  been  repeated  year  after  year, 
and  not  being  questioned,  their  correctness  has  remained  undoubted, 
both  in  and  out  of  the  legal  profession."  Even  since  the  accused  were 
accorded  the  benefit  of  counsel,  the  instinctive  veneration  of  lawyers 
for  rules  long  since  judicially  declared,  has  probably  led  them  to 
prefer  the  cc^ntinuance  of  bad  or  imscientific  rules  of  law,  provided 
they  were  certain  and  commonly  understood,  to  the  confusion  and 
risks  which  might  ensue  from  laws  continuedly  being  altered  to 
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hannonize  with  ever-changing  opinions  and  the  progress  of  science 
Perhaps  the  most  obvious  instance  of  this  is  that  selected  by  Mr. 
Fitzjames  Stephen  in  his  address  to  the  Social  Science  Association 
last  year,  the  definition  of  the  word  "  murder,"  and  the  meanings 
attached  to  the  t^rms  "  malice  "  and  "  aforethought."  But  as  law 
ought  at  all  times  to  reflect  what  Professor  Amos  rather  obscurely 
caUs  the  "  joint  spontaneous  sentiments  of  a  people  and  its  rulers,'* 
it  must  be  regarded  as  not  only  interesting,  but  of  great  importance, 
to  study  the  changes  and  modifications  to  which  these  sentiments 
have  been  and  are  still  subject  Such  changes  often  impress  them- 
selves upon  the  action  of  our  courts  of  law  much  more  forcibly  than 
is  at  once  apparent  from  the  phraseology  in  which  decisions  are 
couched.  .Ajid  although  there  is  a  certain  amount  of  truth  in  Dr. 
Eay's  criticism,  if  applied  to  the  growth  of  English  law  generally, 
yet  there  is  perhaps  no  subject  which  has  been  the  occasion  of 
greater  and  more  rapid  changes  of  principle  and  practice  than  the 
relation  of  insanity  to  criminal  responsibility.  The  public  senti- 
ment and  the  administration  of  the  law  both  evince  an  amount  of 
instability  undoubtedly  significant  of  further  developments  in  both 
regions. 

But  in  order  to  understand  fully  the  position  in  which  the 
matter  at  present  stands,  we  must  glance  briefly  at  its  history,  and 
trace  carefully,  if  somewhat  broadly,  the  course  by  which  it  has 
been  brought  to  that  position.  We  believe  that  an  examination 
will  show  that  the  growth  of  sentiment  and  law  in  this  department 
is  divisible  into  three  historical  stages ;  the  first  being  that  during 
which  the  doctrines  of  Lord  Hale  were  paramount  and  received  full 
efiect,  and  which  ended  with  the  trial  of  Hadfield  in  1800.  During 
this  period  the  law,  in  questions  of  responsibility  for  crime, 
recognised  only  two  classes  of  insane, — the  idiot  class,  who  never  had 
reason,  and  those  wholly  insane,  who  are  deprived  of  such  reason 
as  they  had,  and  are  reduced  to  the  condition  of  infants  and  brutes. 

The  second  stage  embraced  the  period  from  the  trial  of  Hadfield 
to  the  trial  of  M'Naughten  in  1843,  and  during  it  the  doctrines, 
successfully  propounded  by  Erskine  in  Hadfield's  trial,  to  the  effect 
that  delusion  is  the  true  test  of  insanity,  received  recognition,  and 
at  least  two  classes  of  the  partially  insane — the  subjects  of  over- 
mastering delusion  and  monomaniacs — were  judicially  admitted  to 
the  circle  of  those  entitled  to  exemption  from  responsibility.  But 
during  this  stage  the  most  contradictory  and  irreconcilable  views 
were  expounded  by  writers  on  criminal  law  and  by  the  Judges, 
which  created  alarm  in  the  public  mind  as  to  the  consequences 
which  might  ensue  to  society  from  their  doctrines,  and  the  second 
was  followed  by  a  third  stage.  It  comprises  the  time  between 
M'Naughten's  trial  in  1843  and  the  present  day.  In  this  dtage,  it 
may  be  said,  the  law,  as  developed  in  the  previous  stage,  was  revised, 
and  something  like  unanimity  attempted  to  be  secured  regarding  a 
definition  of  iJbe  classes  of  persons  who,  as  partially  insane,  should 
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be  held  irresponsible.  Whether  the  test  embodied  in  the  judicial 
declarations  of  the  Judges  in  M'Naughten's  case,  of  knowing  right 
from  wrong,  not  in  the  abstract,  but  with  reference  to  the  particular 
act,  at  or  about  the  time  of  its  commission,  and  of  choosing  between 
them,  has  done  more  than  prove  that  no  general  rule  will  meet  the 
circumstances  and  justice  of  every  case  may  well  be  doubted.  In 
the  cases  of  the  Sev.  Mr.  Watson  and  Christina  Edmunds  that  test 
was  strictly  applied,  but  set  aside  by  public  opinion,  and  summarily 
disregarded  by  the  Minister  who  was  responsible  for  executing  the 
verdicts  pronounced  in  accordance  with  it. 

To  constitute  hgal  crime  three  things  must  concur,  any  one  of 
which  being  absent  there  is  no  crime  (1)  Will ;  (2)  Intention ;  (3) 
Action  (Chief- Justice  Lord  Kenyon  in  Fowler  v.  Padget,  7  T.  R 
514).  But  the  essence  of  legal  crime  is  dole  or  malice  (Hale,  Hist 
Plac  Car,  ch.  2 ;  Foster,  vi.,  Discourses  of  Homicide  ;  Erskine,  Irist 
bk.  iv.  tit.  iv.  sec.  5 ;  Stephen,  Hist,  of  Criminal  Law,  chap.  3). 
And  there  can  be  no  crime  where  that  is  absent ;  and  while  there 
is  no  crime  without  action,  or  open  evidence  of  an  intended  action, 
(Blackstone,  bk.  iv.  ch.  2 ;  Ersk.  bk.  iv.,  iv.  3),  the  action  itself,,  to 
be  criminal,  must  be  intentional.  "  As  a  vicious  will  without  a 
vicious  act  is  no  civil  crime,  so,  on  the  other  hand,  an  unwarrant- 
able act  without  a  vicious  will  is  no  crime  at  all.  So  that,  to  con- 
stitute a  crime  against  human  laws,  there  must  be,  first,  a  vicious 
will ;  and,  secondly,  an  unlawful  act  consequent  upon  such  vicious 
will"  (Blackstone,  supra) ;  and  it  must  be  an  act  intentional  not  only 
in  a  general  sense,  "  but  it  must  be  accompanied  with  a  specific 
intention  forbidden  by  the  law  in  that  particular  casa"  The  action 
is  not  criminal  unless  the  intent,  the  mental  element  of  it,  is  a 
state  of  mind,  the  overt  expression  of  which  is  forbiddeu  by  the 
law, — ^thus,  to  kill  is  not  murder  unless  there  be  malice,  to  appro- 
priate another's  property  is  not  theft  unless  it  is  felonious  (Stephen, 
iupra).  And  Mr.  Stephen  says  of  the  consequences  of  the  maxim, 
tluit  malice  is  the  essence  of  legal  crime,  that  *'  the  general  result 
of  the  use  of  the  word  malice,  and  of  the  doctrine  that  malice  is  an 
essential  element  of  crime,  is  to  throw  upon  persons  who  commit 
acts  of  a  particular  class  the  burden  of  proving  that  they  were  not 
done  under  the  circumstances  contemplated  by  the  Legislature,  but 
at  the  same  time  to  permit  them  to  give  evidence  to  that  effect" 
(ck  3,  p.  83). 

The  principle  upon  which  legal  crime  stops  short  at  a  malicious 
act,  or  open  evidence  of  the  intention  of  committing  such  an  act,  is 
probably  that  human  laws  only  take  cognizance  of  such  conditions 
as  man  can  truly  discover,  and  which,  therefore,  implies  that 
ofiences  against  the  dictates  of  conscience  or  the  laws  of  nature,  all 
which,  in  short,  may  be  said  to  consist  in  the  negation  of  virtue, 
must  be  left  to  the  disposal  of  a  higher  power  than  man's.  An 
example  of  this  principle  is  the  case  of  homicide  committed  by  one 
in  the  frenzy  of  habitual  drunkenness,  who,  however  morally 
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blameable  be  may  be,  is  in  law  beld  excused  on  tbe  fact  being 
proved  in  the  same  way  as.  insanity  is  proved. 

Malice,  then,  being  an  essential  element  of  legal  crime,  involves 
this  proposition,  that  the  most  important  constituent  in  crime,  so 
far  as  regards  responsibility  for  it,  is  the  mental  element,  the  intent. 
Intention  meaning  design,  purpose  and  fixed  direction  of  mind, 
tlierefore  implies  mental  capacity,  which  is  the  capacity  of  design- 
ing, purposing  and  regulating  the  direction  of  the  mind.  When 
it  is  had  in  remembrance  that  the  legal  maxim,  Ignorantia  juris 
quod  quiaque  sciere  tenetur  neminem  excusat,  applies  equally  to 
criminal  as  to  civil  cases  (4  Blkckstone,  Com.  27,  1  Hale,  72,  R.  v. 
Barronet;  1  Dearsb.  51,  -B.  v.  Bailey,  Russ.  and  Ey.  4),  it  will  be  more 
easy  to  trace  the  growth  of  the  doctrine  of  criminal  responsibility. 

The  fact  being  committed,  the  law  presumes  malice,  and  leaves 
the  accused  to  rebut  the  presumption.  Foster  says :  "  The  lawpre- 
sumeth  the  fact  to  be  founded  on  malice  until  the  contrary 
appeareth,  and  very  right  it  is  that  the  law  should  so  presuma 
The  defendant  in  this  instance  standeth  on  just  the  same  foot  that 
every  other  defendant  doth ;  the  matters  tending  to  justify,  excuse 
or  alleviate  must  appear  in  evidence  before  he  can  avail  himself  of 
them"  {Discourse  of  Homicide). 

The  legal  result  of  this  general  presumption  is  well  illustrated 
by  the  English  law  of  murder  as  it  was  laid  down  in  M^NaughieftCs 
case  (8  Scott,  K  R  600-603 ;  Townsend's  State  Trials,  i  p.  314), 
which  went  so  far  as  to  hold  a  man  guilty  of  the  crime  of  murder  if 
it  be  proved  that  he  knew  at  the  time  of  the  act  that  he  was  doing 
something  morally  wrong,  even  though,  owing  to  ignorance  or 
mental  derangement,  he  believed  the  act  of  murder  not  to  be  for- 
bidden by  the  law. 

With  reference  to  the  doctrine  of  malice  aforethought,  while  it 
may  be  said  that  between  the  period  of  the  rise  of  the  Christian 
religion  in  England,  when  the  value  of  human  life  came  to  be 
esteemed,  and  the  reign  of  Henry  VIIL, — the  common  sense  of 
the  English  nation,  giving  expression  to  the  sentiment  of  the  whole 
Aryan  race,  and  the  spirit  of  the  English  law  always  recognised  a 
distinction  in  syJ)stance  between  crimes  committed  of  a  wilful 
malicious  intention  and  those  committed  by  accident,  or  on  a 
sudden  quarrel, — it  is  found  that,  owing  to  many  crimes,  such  as 
homicides,  having  been  tried  by  the  same  jurisdiction  and  awarded 
the  same  punishment,  the  terms  which  designated  crimes  of  the 
same  kind,  although  of  different  degrees  of  guilt,  were  obscure. 
This  obscurity  is  exemplified  in  the  history  of  the  legal  terms 
"  murder"  and  "  homicide."  To  develop  the  meaning  attached  to 
these  terms  would  now  perhaps  be  more  a  matter  of  antiquarian 
research  than  of  practical  utility ;  but  its  history  may  be  gathered 
from  a  reference  to  Foster's  Second  Discourse,  ch.  2 ;  Eeeve's  Hist, 
of  English  Law,  ch.  32,  voL  iii  p.  541 ;  and  the  Statutes  Henry 
VIIL  cap.  1  iSc  9  ;  25  Henry  VIII.  cap.  3 ;  1  Edw.  VI.  cap.  12 ;  and 
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4  &  5  Phil,  and  Mary,  cap.  4 ;  and  Fronde's  Hist,  of  England,  vol. 
i.  ch.  4.  The  later  of  these  Statutes  used  the  terms  "  murder  of 
malice  aforethought,"  and  "  wilful  murder,"  in  substitution  for,  but 
as  synonymous  with,  the  older  English  law  term  "  killing  of  malice 
prepense/'  which  had  the  same  meaning.  The  growth  was  one  of 
language  rather  than  of  idea. 

Speaking  of  this  growth,  Mr.  Stephen  says,  "  Malice  aforethought 
came  to  be  taken  as  a  convenient  test  to  distinguish  between  the 
two  kinds  of  homicide,  that  which  was  done  upon  premeditated 
malice,  as  opposed  to  chance  medley,  or  killing  in  a  sudden  quarrel 
in  hot  blood.  But  the  imperfection  and  frequent  failure  of  this  test 
led  to  the  invention  of  the  doctrine  of  Implied  Malice."  Coke  says 
that  malice  is  implied  in  three  cases — (1)  In  respect  of  the  manner  of 
the  deed,  as  where  one  killeth  another  without  provocation ;  (2)  In 
respect  of  the  person  slain,  as  where  a  magistrate  is  slain  in  executing 
his  warrant ;  (3)  In  respect  of  the  person  killing,  as,  if  A  assault 
B  to  rob  him,  and  in  resisting  A,  A  killeth  B  (3rd  Inst.,  chap,  vii 
p.  51).  Hale  says  the  same  (chap,  xxxvi.  p.  451).  There  are, 
therefore,  two  species  of  malice — (1)  Malice  in  fact,  which  is  a 
deliberate  intention  of  doing  some  harm  to  another,  which  the  doer 
is  not  authorized  by  law  to  do,  and  the  evidence  of  which  is  to  be 
gathered  from  external  circumstances  antecedent  to  the  act,  as 
lying  in  wait  with  a  lethal  weapon,  deliberate  compassings  and 
previous  designs ;  and  (2)  Implied  malice,  or  malice  in  law,  which 
arises  from  any  of  the  three  before-mentioned  conditions.  These 
legal  conceptions  of  malice  have  led  to  the  modern  distinction 
drawn  between  murder  and  manslaughter  as  separate  crimes. 
Where  none  of  the  circumstances  which  go  to  constitute  malice  in 
fact  or  in  law  are  present,  the  act  is  one  of  manslaughter  merely, 
where  any  is  present  it  is  murder.  Erskine,  indeed  (bk.  iv.,  iv.  sec.  8), 
perhaps  more  correctly  says  that  "  all  dole  must  be  presumptive, 
for  it  is  an  act  of  the  mind,  which  can  only  be  discovered  by  the 
outward  circumstances  from  which  it  is  presumed.  In  palpable 
criminal  acts,  as  in  murder,  etc.,  dole  is  presumed  from  the  act 
itself,  because  it  cannot  possibly  bear  a  favourable  construction ; 
and  in  actions  which  are  either  innocent  or  criminal  according  to 
the  good  or  bad  intention  of  the  agent,  dole  must  also  in  that  case 
be  either  presumed  or  not,  from  the  circumstances  previous  to  or 
concomitant  with  the  action."  Erskine's  doctrine  avoids  all  the 
intricacies  involved  in  the  terms  "  Expressed  and  implied  malice," 
and  comes  nearer  than  that  of  any  earlier  or  contemporary  jurist  to 
what  is  the  gist  of  the  matter,  and  true  test  that  crime  ought  to 
be  defined  with  reference  to  the  intention  with  which  the  act  is 
done. 

The  doctrine  of  malice  aforethought  received  practical  import- 
ance and  efifect  by  the  legislation  of  Henry  VIII.,  which  struck  at 
the  privileges  and  immunities  previously  enjoyed  by  the  clergy, 
known  as  "  benefit  of  clergy."    By.  that  legislation  "  wilful  murder 
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of  malice  prepensed"  was  deprived  of  the  benefit  of  clergy,  and 
was  punished  capitally,  while  in  practice  manslaughter  was  not. 
Previous  thereto  all  homicides  were  tried  by  the  same  jurisdiction, 
and  the  punishment  was  capital 

Henry's  legislation  had  reference  principally  to  the  alteration  of 
the  jurisdiction  for  trial  of  ofiences  and  to  the  punishments  awarded 
to  them.  In  the  reign  of  Philip  and  Mary  the  words  "  wilful 
murder"  alone  are  first  used,  which  Foster  says  "  in  the  language 
of  the  law  ex  vi  termini  import  everything  we  now  understand  by 
murder  of  malice  prepensed  in  contradistinction  to  manslaughter." 
From  this  it  may  be  said  that  the  separation  of  murder  and  man- 
slaughter, as  distinct  crimes,  was  coeval  with,  if  it  did  not  result 
from,  the  change  of  jurisdiction  and  punishment  effected  by  the  legis- 
lation of  that  period.  Of  that  legislation  Mr.  Stephen  remarks :  "  It 
also  probably  marks  the  period  at  which  the  old  definition  of 
murder,  as  that  species  of  l!nurder  which  was  *  secret,'  had  become 
altogether  obsolete,  and  at  which  the  later  distinction  between 
murder  and  manslaughter  as  separate  crimes  was  coming  to  be 
established  by  the  practice  of  the  courts"  (ch.  ii.  p.  45).  Foster, 
in  his  introduction  to  the  Discourse  of  Homicide  (pp.  256-7),  says 
"  that  the  law  by  the  term  malice  aforethought,  as  descriptive  of 
the  crime  of  murder,  means  that  the  fact  is  attended  with  such 
circumstances  as  are  the  ordinary  symptoms  of  a  wicked,  depraved, 
and  malignant  spirit;"  and  again,  that  "  the  Legislature  hath  fre- 
quently used  the  terms  malice  and  maliciously  in  the  same  general 
sense  as  denoting  a  wicked,  perverse,  and  incorrigible  disposition," 
for  which  he  cites  the  Statutes  21  Edw.  I.  cap.  2,  and  4  &  5  PhiL  and 
Mary,  cap.  4.  And  of  implied  malice  he  says  (agreeing  herein  sub- 
stantially with  Erskine's  opinion  that  all  dole  is  presumptive),  that 
"  most  if  not  all  the  cases  in  our  books  will,  if  carefully  adverted 
to,  be  found  to  turn  upon  this  single  point,  that  the  fact  hath  been 
attended  with  such  circumstances  as  carry  in  them  the  plain  indi- 
cations of  a  heart  regardless  of  social  duty,  and  fatally  bent  upon 
mischief."  It  was  upon  these  groimds  (and  one  of  the  cases  is 
illustrative  of  the  before-mentioned  disthiction  between  the  crimes 
of  murder  and  manslaughter),  that  upon  23rd  February  1629,  John 
Dean,  a  boy  between  eight  and  nine  years  of  age,  was  arraigned 
and  found  guilty,  at  the  Abingdon  assizes,  of  burning  bams  at 
Windsor ;  "  and  it  appearing  upon  examination  that  he  had  malice, 
revenge,  craft,  and  cunning,  he  had  judgment  to  be  hanged,  and  he 
was  hanged  accordingly"  (Hale,  p.  25,  note  U).  And  that  "William 
York,  a  boy  ten  years  of  age,  was  convicted  before  Lord  Chief- Justice 
Willes  in  1748  of  murder,  and  the  conviction  unanimously  con- 
firmed by  the  Judges.  Malice,  or  what  the  law  holds  to  be  equi- 
valent to  malice,  is  therefore  wickedness,  perversity  of  disposition, 
vice ;  and  the  words  of  the  Scottish  indictment,  "  did  wickedly  and 
feloniously"  strike  or  away  take,  sum  up  the  essence  of  a  criminal 
intention  and  action. 
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For  complete  legal  imputabiCty  three  distinct  capacities  must  all 
concur  in  some  degree — (1)  to  form  an  intention,  (2)  to  will,  and 
(3)  to  act.  But  inasmuch  as  the  essence  of  a  criminal  action  is  a 
malicious  intention,  which  implies  mental  capacity,  there  must  in 
reason  and  justice  be  some  limit  set  to  responsibility.  "  And  there- 
fore," in  the  words  of  Lord  Hale,  "  it  hath  been  always  the  wisdom 
of  States  and  lawgivers  to  prescribe  limits  and  bounds  to  these 
general  actions,  and  to  define  what  persons  and  actions  are  exempt 
from  the  severity  of  the  general  punishments  of  penal  laws  in 
respect  of  their  incapacity  or  defect  of  will "  (ch.  ii.  p.  15).  Hale 
divided  these  incapacities  or  defects  into  three  classes — 
I.  Natural 

II.  Accidental 

III.  Civil 

I.  The  natural  is  infancy  or  nonage,  and  to  be  exhaustive  should 
include  extreme  age. 

II.  The  accidental  are — 

1.  Dementia,  including 

a.  Idiocy  or  fatuity  a  nativitate  vel  dementia  naturalis, 

b.  Dementia  accidentalis  vel  adventitia,  including  all  sorts  of 
insanity,  partial  as  well  as  total. 

c.  Dementia  affectata,  or  drunkenness. 

2.  Casualty  or  chance.     3.  Ignorance. 

III.  The  civil  are — 

1.  Subjection.    2.  Compulsion.     3.  Necessity.    4.  Fear. 
Blackstone  distinguishes  three  cases  in  which  the  will  does  not 
join  with  the  act : — 
I  Where  there  is  a  defect  of  understanding,  including 

a.  Infancy.    6.  Idiocy,     c.  Lunacy,     d.  Intoxication. 

II.  Where  the  action  and  will,  though  suflSciently  residing  in 
the  person,  are  not  called  forth  and  exerted  at  the  time  of  the  act, 
including 

a.  Misfortune ;  and  h.  Ignorance. 

III.  Where  the  action  is  constrained  by  some  outward  force  and 
violence,  including  compulsion  or  necessity. 

Professor  Amos  recognises  three  classes  of  facts  as  impairing  or 
qualifying  moral  responsibility,  and  arranges  them  thus : — 

(1.)  Universal  facts,  as  infancy,  old  age,  and  difference  of  sex. 

(2.)  Occasional  facts,  physical  or  ethical,  as  idiocy,  insanity,  in- 
temperance, bodily  disorder,  and  carnal  infirmity,  error  or  mistake, 
compulsion  and  fraud. 

(3.)  Facts  physical  or  ethical  to  which  an  artificial  imputation  is 
afl&xed  by  law,  as  marriage,  agency,  trust,  and  what  is  called  in 
English  law  "  constructive  fraud." 

It  is  only  the  natural  and  accidental  classes  of  Hale,  and  the 
first  class  of  Blackstone,  defect  of  understanding,  and  some  of  the 
first  and  second  classes  of  Amos,  with  which*  the  question  of  re- 
sponsibility is  mainly  concerned. 
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L  Nonage.  Neaxly  every  legal  system  has  assigned  some  par- 
ticular age,  in  accordance  with  race,  climate,  and  national  traditions 
and  temperament,  at  which  the  responsibility  of  young  persons 
shall  commence  and  end  both  for  civil  and  criminal  purposes. 

For  the  rules  of  the  civil  law  and  the  laws  of  England  to  the 
time  of  Edward  III.,  as  to  the  division  of  the  period  of  infancy  witli 
respect  to  responsibility,  reference  may  be  made  to  Hale  {Hist  Plac. 
Cor.  ch.  3),  and  Blackstone  (bk  iv.  ch.  2).    After  the  reign  of  Ed- 
ward III.  the  theoretical  teste  of  age  based  upon  the  civil  law  were 
dropt,  and  the  capacity  of  a  child  to  do  wrong  came  to  be  measured 
by  the  standard  of  the  strength  of  his  imderstanding,  and  the 
maxim  came  into  use  malitia  supplet  cctatem.    Up,  indeed,  to  seven 
years  of  age  there  is  a  presumptio  juris  et  dg'ure,  not  liable  to  be 
rebutted,  that  an  infant  cannot  be  guilty,  for  the  conception  of 
felonious  intention  is  regarded  as  unnatural,  and  barely  possible, 
within  that  period  (Hale,  p.  27).     But  beyond  seven  distinctions  of 
age  cease,  and  the  sole  relevant  question  becomes.  Is  there  evidence 
that  the  child  was  capaxdoli  f    Between  seven  and  fourteen  it  may 
be  said  that  there  is  a  presumption  in  favour  of  innocence,  a  jpfft- 
sumptio  juris,  but  liable  to  be  rebutted  by  evidence  that  the  person 
could  discern  between  good  and  evil  (Hale,  vol.  L  ch.  3,  p.  25, 
Blackstone,  supra,  Stephen,  ch.  iiL  p.  85)..   Hale  says  of  infants  be- 
tween seven  and  fourteen,  that "  the  circumstances  must  be  inquired 
of  by  the  jury,  and  the  infant  is  not  to  be  convict  upon  his  confession" 
(p.  26).    The  cases  cited  in  Hale,  Blackstone,  and  Foster,  of  children 
between  eight  and  thirteen  years  of  age  capitally  convicted  and 
executed  prove  that  knowledge  of  good  and  evil,  and  a  capacity  to 
choose  between  them,  were  the  only  teste  admitted  in  their  time. 
And  they  remain  so  stilL    The  law  is  the  same  by  the  Prussian 
penal  code,  but  the  age  within  which  the  presumption  in  favour  of 
incapacity  holds  is  extended  to  sixteen  years  (sees.  42,  43). 

II.  As  to  Idiocy  and  Insanity.  Idiote  from  birth  and  persons 
labouring  under  total  insanity  are  not  only  entitled  to  an  acquittal  on 
this  ground  for  acte  committed  by  them  on  their  mental  incapacity 
being  proved  {Hadfidd's  case,  27  State  Trials);  but  if  at  the 
time  of  their  trial  they  labour  under  the  infirmity  they  cannot  be 
called  on  to  plead  (Hale,  i.  p.  34;  Frith' s  case,  22  State  Tibials,  p. 
307-318;  39  &  40  Geo.  III.  c.  94,  sees.  1  &  2),  which  was  always 
the  common  law  of  England  (Shelford  on  Lunatics,  p.  468).  And 
if,  though  sane  at  their  trial,  they  should  afterwards  become  insane, 
they  are  entitled  to  have  execution  stayed,  for,  as  observed  by  Lord 
Coke  (3  Inst  6), "  the  execution  of  an  offender  is  tU  pctna  ad  paucos 
metus  ad  oranes  perveneat,  and  the  execution  of  a  madman  would  be 
a  miserable  spectacle  and  could  be  no  example  to  others,"  but  they 
are  liable  to  punishment  on  regaining  their  understanding  {Tumer*$ 
case,  cited  in  Shelford,  p.  469). 

The  ground  on  which  idiote  and  persons  wholly  insane, — ^those 
described  by  Coke  {Pleas  of  the  Crown,  p.  6)  as  in  a  state  of 
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absolute  madness  and  total  deprivation  of  memory, — are  held 
exempt  is  stated  by  Hale  to  be,  that  "  they  have  not  the  use  of 
andeistanding,  and  act  not  as  reasonable  creatures,  but  their  actions 
are  in  effect  in  the  condition  of  brutes"  (voL  L  p.  31,  citing 
Bracton). 

The  existence  of  insanity  is  a  fact,  and  the  presumption  bf  law 
is  against  it  (Hale,  i.  p.  33 ;  Shelford,  ch.  3,  p.  36,  and  opinions  of 
the  Judges  in  M'N'aughten's  case,  1 ;  Townsend's  Staie  Trials,  p. 
323).  In  accordance,  therefore,  with  that  general  principle,  the 
burden  of  proving  the  particular  ground  of  exemption  rests  with 
the  accused,  and  he  must  overcome  the  ordinary  presumption ;  thus 
to  cite  two  instances  put  by  Hale  (p.  33).  A  man  both  deaf  and 
dumb  from  birth,  must,  in  order  to  entitle  him  to  an  acquittal,  prove 
that  at  the  time  he  committed  the  murder  he  had  not  the  use  of 
understanding,  and  did  not  know  what  is  forbidden  by  the  law  to 
be  done,  which,  if  he  fail  to  do,  he  may  suffer  judgment  and  execu- 
tion. Again,  "  If  a  man  be  a  lunatic,  and  have  his  lucida  intervcUla, 
and  this  be  sufficiently  proved,  yet  the  law  presumes  the  acts  or 
offences  of  such  a  person  to  be  committed  in  those  intervals  wherein 
he  hath  the  use  of  reason,  unless  by  circumstances  or  evidences  it 
appears  that  they  were  committed  in  the  time  of  his  distemper " 
(Erskine,  bk.  iv.  tit.  4,  sec.  7).  In  such  cases  the  presumptio  juris 
is  that  the  person  had  the  use  of  his  reason,  and  understood  right 
from  wrong,  and  was  capable  of  choosing  between  them.  These 
legal  principles  simplify  the  many  nice  physiological  questions 
arising  out  of  temporary  insanity,  monomania,  and  lucid  in- 
tervals. 

ni.  As  to  partial  Insanity  or  Monomania,  by  which  Hale  pro- 
bably meant  all  kinds  and  degrees  of  insanity  other  than  idiocy 
and  total  insanity,  he  says,  "  There  is  a  partial  insanity  of  mind, 
and  a  total  insanity.  The  former  is  either  in  respect  to  things 
quoad  hoc  vel  Ulud  insaniri ;  some  persons  that  have  pl  competent 
use  of  reason  ia  respect  of  some  subjects,  are  yet  under  a  particular 
dementia  in  respect  of  some  particular  discourses,  subjects,  or  appli- 
cations, or  else  it  is  partial  in  respect  of  degrees ;  and  this  is  the 
condition  of  very  many,  especially  melancholy  persons,  who  for  the 
most  part  discover  their  defect  in  fears  and  griefs ;  and  yet  are  not 
wholly  destitute  of  the  use  of  reason.  And  this  partial  insanity 
seems  not  to  excuse  them  in  the  committing  of  any  offence  for  its 
capital  matter,  for  doubtless  most  persons  that  are  felons  of  them- 
selves and  others  are  under  partial  insanity  when  they  commit  these 
offences ;  it  is  very  difficult  to  define  the  invisible  line  that  divides 
perfect  and  partial  insanity,  but  it  must  test  upon  circumstances 
duly  to  be  weighed  and  considered  both  by  the  judge  and  the  jury, 
lest  on  the  one  side  there  be  a  kind  of  inhumanity  towards  tlie 
defects  of  human  nature,  or  on  the  other  side  too  great  an  indul- 
gence given  to  great  crimes;  the  best  measure  that  I  can  think  of 
is  this,  S7vch  a  person  as,  labouring  under  melancholy  distempers. 
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hath  ordinarily  as  great  understanding  as  ordinarUy  a  child  of  four- 
teen years  Iiath,  is  such  a  person  as  may  be  guilty  of  treason  or  felony'* 
(p.  3Q.     Hale  was  Lord  Chief-Justice  of  England  in  1671-6). 

Lord  Hale  was  perhaps  the  first  jurist'  to  attempt  to  point  out 
with  precision  those  conditions  of  insanity  in  which  the  civil  and 
criminal  responsibilities  are  unequally  affected,  and  which  should 
be  held  as  invalidating  civil  contracts  and  exempting  criminals 
from  punishment.  And  although  his  doctrines  were  elaborated  at 
a  time  when  psychology  as  a  science  was  little  undei-stood  and 
general  enlightenment  on  the  subject  was  small,  they  have  exerted 
no  inconsiderable  influence  on  the  judicial  opinions  of  his  succes- 
sorS;  and  his  authority  has  always  been  appealed  to  against  the 
plea  of  insanity  when  it  has  been  urged  in  defence  of  accused 
persons.  Yet  it  must  not  be  forgotten,  in  sketching  a  history  of 
the  subject,  that  in  the  time  of  this  eminent  jurist  insanity  was  a 
disease  much  less  known  than  it  now  is,  and  in  the  words  of  Dr. 
Eay,  *the  popular  notions  concerning  it  were  derived  from  the 
observation  of  those  wretched  inmates  of  the  mad-houses,  whose 
chains  and  stripes,  cold  and  filth,  reduced  to  the  stupidity  of  the 
idiot  or  exasperated  to  the  fury  of  a  depion.  Those  nice  shades  of 
the  disease  in  which  the  mind,  without  being  wholly  driven  from 
its  propriety,  pertinaciously  clings  to  some  absurd  delusion,  were 
either  regarded  as  something  very  different  from  real  madness,  or 
were  too  few,  too  far  removed  from  the  common  gaze,  and  too  soon 
converted  by  bad  management  into  the  more  active  forms  of  the 
disease,  to  enter  much  into  the  general  idea  entertained  of  madness" 
(Med,  Juris,  of  Insanity,  p.  11). 

Hale's  rules  for  testing  responsibility  for  crime,  although  they 
were  too  long  and  strictly  adhered  to  by  the  Courts,  have  been 
steadily  controverted  by  scientific  medical  writera.  Georget  (DtS" 
mission  medico  legale  sur  la  Folie,  p.  8),  commenting  on  the  trial  of 
Papovine  for  the  murder  of  two  young  childi*en  near  Paris  in  1823, 
says,  "  Can  we  help  wondering  at  these  sentiments  of  Lord  Hale, 
who  seems  to  take  more  account  of  property  than  life  ?  No  excuse 
for  an  unfortunate  man  who,  in  a  paroxysm  of*  madness,  commits  a 
criminal  offence,  while  civil  acts  are  to  be  aiuiulled,  even  where 
they  have  no  relation  to  the  insane  impression  that  might  have 
influenced  his  conduct."  And  Dr.  Eay,  writing  in  1838,  says, 
'•  That  a  person  whom  the  law  prevents  from  managing  his  own 
property,  by  reason  of  his  mental  impairment,  should,  in  respect  to 
criminal  acts,  be  considered  as  possessing  all  the  elements  of 
responsibility,  and  placed  on  the  same  footing  with  men  of  the 
soundest  and  strongest  minds,  is  a  proposition  so  strange  and  start- 
ling, that  few  uninfluenced  by  professional  bias  can  yield  to  it 
unhesitating  assent,  or  look  u^on  it  in  any  other  light  than  as 
belonging  to  that  class  of  doctrines,  which,  while  they  may  be  the 
perfection  of  reason  to  the  initiated,  appear  to  be  the  height  of 
absurdity  to  every  one  else"  (Eay,  p.  13). 
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Mr.  Fitzjames  Stephen  says :  **  The  general  meaning  of  sanity  is, 
that  the  person  of  whom  it  is  predicated  conducts  himself  in  this 
nonnal  manner,  that  he  is  acquainted  with  the  circumstances  by 
which  he  is  surrounded,  that  he  has  objects  in  view  in  his  actions, 
and  that  he  regulates  his  conduct  with  reference  to  these  and  to 
the  general  considerations  which  affect  matters  of  that  class"  (p.  87); 
and  he  deduces  from  thence  that  it  is  a  state  neither  of  the  mind , 
nor  of  the  body,  but  of  the  conduct.  He  also  says  that  all  physio- 
logical and  psychological  speculations  as  to  the  soul  and  body,  their 
fimctions  and  relations  to  each  other,  are  foreign  to  law,  and  do 
not  affect  in  the  smallest  degree  the  administration  of  criminal  jus- 
tice or  the  relation  of  madness  to  responsibility. 

Professor  Amos  (ch.  7,  p.  88)  says,  respecting  the  qualiiications 
of  moral  responsibility,  that  "  for  the  purposes  of  the  jurist,  the  use 
of  the  phrase  '  moral  responsibility '  must  not  be  held  to  assume 
the  truth  of  any  theory  relating  to  the  constitution  of  man  or  to  the 
government  of  the  universe.  The  phrase  does  nothing  more  than 
chronicle  the  products  of  experience  with  respect  to  the  actual 
nature,  habits,  and  faculties  of  man.  The  possibility  of  law  wholly 
rests  on  the  basis  of  this  experience.  If  men's  actions  could  only 
be  determined  in  every  case  by  special  mechanical  pressure  there 
and  then  brought  to  bear,  all  use  of  a  general  rule  would  be  ex- 
cluded. It  is  known,  on  the  contrary,  whatever  psychologists  may 
assert  as  to  the  liberty  or  bondage  of  man's  will,  that  he  is  practi- 
cally affected  in  his  conduct  by  the  nature  of  the  consequences 
which  he  foresees  will  ensue  from  it.  These  consequences  the 
legislator  endeavours  to  control,  and  thereby  he  operates  on  that 
peculiar  faculty  of  mental  determination  called  the  will,  which,  in 
the  absence  of  external  control,  is  invariably  followed  by  appropriate 
muscular  motions."  Because  of  the  more  restricted  meaning  at- 
tached by  lawyers  to  moral  responsibility,  lawyers  and  physicians 
have  come  to  assign  different  meanings  to  the  term  "  madness." 
Lawyers  regard  it  from  the  standpoint  of  results ;  physicians,  of  causes ; 
the  modem  school  of  physicians  mean  disease,  the  effect  of  which  is 
to  produce  conduct  of  such  and  such  a  kind  (Stephen,  ch.  3,  p.  87). 

Hale's  "  measure  "  or  test  of  the  responsibility  of  a  person  for 
crime  as  that  of  one  possessvng  the  understanding  (yrdinarily^ found  in 
a  child  of  fourteen  years,  resolves  nothing,  but  only  leads  by  a  circle' 
to  the  question,  ca'pax  dolif  and  malicious  intention?  Hale's  so- 
called  "  measure  "  is,  therefore,  no  test  of  responsibility,  but  rather 
an  indication  of  his  opinion  that  the  ornis  prchandi,  in  cases  of  par- 
tial insanity,  should  be  shifted  to  the  prosecutor;  that  persons  par- 
tially insane  ought  to  be  placed  in  the  same  category  with  children 
of  between  seven  and  fourteen  years,  in  whose  favour  there  is  d^pre- 
sumptio  juris  of  incapacity,  but  liable  to  be  rebutted.  The  key  is, 
therefore,  in  the  meaning  of  the  term  malice,  and  the  true  test  is 
evidence  of  a  malicious  intention.  What  does  the  term  "  malice  " 
imply  in  criminal  law  ?    We  have  shown  above  what  Foster  saya 
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the  law  means  by  malice,  and  that  certain  boys  were  convicted  be- 
cause they  answered  to  this  definition  of  the  term.  Mr.  Stephen 
(p.  90)  answers  the  question  thus:  **  That  the  person  is  capable  of 
understandipg  the  system  of  morality  which  the  use  of  the  word 
'  wicked '  implies,  and  which  the  person  who  uses  that  word  afBrms 
to  be  true.  The  system  of  morality,"  says  he,  "  tacitly  referred  to 
by  the  use  of  the  word  *  malice,'  is  that  system,  or  rather  the  aggre- 
gate of  those  moral  sentiments  which,  as  a  fact,  are  generally  enter- 
tained in  the  nation.  Of  all  sentiments  relating  to  morality,  the 
most  general,  both  in  its  application  and  its  existence,  is  that  those 
acts  only  are  condemned  by  morality  which  are  done  by  a  person 
who  knows  that  they  are  so  condemned^  and  has  the  power  of  abstain- 
ing from  them.  The  fact  that  a  man  does  know  that  they  are  con- 
denmed  is  generally  inferred  from  his  possession  of  the  ordinary 
means  of  knowledge,  which  are  such  mental  power,  composure,  and 
information  as  are  necessary  to  enable  him  to  understand  the  mean- 
ing of  common  propositions,  and  the  immediate  and  ordinary  con- 
sequences of  actions.  The  fact  that  he  has  the  power  of  abstaining 
is  inferred  from  the  fact  that  he  acts  like  other  people,  and  can  be 
rebutted  only  by  proof  that  he  does  not "  (ch.  iii.  p.  90.)  And  he 
concludes  that  the  presumption  of  malice  is  rebutted  by  proof  that 
the  person  who  did  the  act  could  not  know  that  it  was  wrong,  or 
could  not  help  doing  it.  This  leads  to  the  simple  legal  test,  Did 
the  man  know  that  his  action  was  wrong,  and  could  he  help  it  ?  If 
rigidly  applied,  such  a  test  of  responsibility  leaves  little  room  for 
the  excuses  arising  out  of  partial  insanity — of  irresistible  impulse, 
and  what  has  been  termed  insanity  of  the  moral  feelings,  or  moral 
mania.  And,  accordingly,  it  is  found  that  the  law  does  not  regard 
those  conditions  as  entitling  to  exemptitm,  but  holds  that  no  degree 
of  insanity  exempts  from  punishment  unless  it  reaches  that  stage 
at  which  it  can  safely  be  predicated  that  the  person  is  utterly  un- 
conscious of  the  difference  between  right  and  wrong — not  in  the 
abstract,  but  in  reference  to  the  particular  act,  at  or  o^^^.the  time 
of  its  commission. 
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NO.  III.   LORD  KAMES. 

Though  Kames  was  not  called  upon,  as  Forbes  and  Craigie  were,  to 
take  any  important  part  in  public  affairs,  his  name  is  one  not  soon  to 
be  forgotten.  He  formed  a  prominent  figure  in  the  group  of  writers  to 
whom  we  owe  the  revival  of  letters  in  Scotland  about  the  mid^lle 

>  In  Hadficld's  case,  Lord  Kenyon  held  "  that  as  the  prisoner  was  deranged  imme- 
diaUly  be/ore  the  offence  was  committed,  it  was  improbable  that  he  had  recovered  bis 
senses  in  the  interim,  and  although,  were  they  to  run  into  nicety,  proof  might  Iw 
demanded  of  his  insanity  at  the  precise  moment  when  the  act  was  committed,  yet 
there  being  no  reason  forbidding  him  to  have  been  at  that  period  a  rational  and  ac- 
-•- nntable  Deing,  he  ought  to  be  acquitted" — a  ruling  which  proves  his  Xx>rd8hip's 
lity. 
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of  the  last  century.  To  lawyers  his  character  is  a  very  interesting 
study,  for  his  influence  upon  the  legal  literature  of  the  country  was 
great.  He  directed  his  talents  towards  enriching  that  literature  at 
a  time  when  it  was  miserably  poor,  and  sought  to  render  Scottish 
law  a  science,  not  a  mere  collection  of  statutes  and  obscure  decisions. 
He  approached  the  study  of  law  in  the  spirit  which  actuated  Stair 
and  Mackenzie,  and  although  such  writers  may  be  little  referred  to 
in  the  practice  of  our  profession,  who  is  there  amongst  us  who  does 
not  consider  them  its  greatest  ornaments  ? 

Henry  Home,  the  son  of  a  Berwickshire  laird,  was  bom  in  1696. 
He  seems  to  have  been  chiefly  educated  in  the  country  under  a 
tutor,  and  if  he  had  any  university  training  at  all,  it  consisted  in 
merely  attending  certain  courses  of  professional  lectures.  Unlike 
most  of  the  Scotch  lawyers  of  his  time,  he  never  studied  abroad. 
He  was  therefore  to  a  great  extent  a  self-educated  man,  selecting 
such  subjects  of  study  as  attracted  him,  grappling  with  the  diffi- 
culties they  presented,  and,  as  we  would  expect  of  such  a  student, 
not  willingly  accepting  statements  upon  authority.  "  His  common 
mode  of  study,"  says  his  biographer,  "  was  not  so  much  to  read  what 
had  been  written  or  taught  upon  the  subject,  as  to  exercise  his  miild 
in  earnest  and  patient  investigation,  tracing  known  or  acknowledged 
facts  to  principles,  and  thence  ascending  to  general  laws." 

He  was  originally  intended  for  the  profession  of  a  Writer  to  the 
Signet,  and  was  apprenticed  in  1712.  He  shortly  afterwards,  how- 
ever, determined  to  come  to  the  Bar,  and  set  himself  with  wonder-: 
ful  industry  to  acquire  a  more  thorough  knowledge  of  the  classics  and 
to  cultivate  many  new  branches  of  learning.  His  fav6urite  pursuit 
at  all  times  aeems  to  have  been  philosophy.  It  entered  into  his 
study  of  law,  and  gave  to  it  a  charm  which  as  mere  professional 
science  it  never  would  have  had.  As  a  metaphysician,  Kames, 
though  perhaps  not  occupying  a  great  place,  was  very  respectable, 
and  he  enjoyed  through  life  the  friendship  and  high  esteem  of  such 
men  as  Hume,  Reid,  and  Stewart 

It  is  impossible,  however,  in  this  place  to  deal  with  Kames  save 
as  a  lawyer,  and  we  must  therefore  confine  ourselves  to  his  legal 
writings.  As  a  student  of  law  his  view  was,  that  it  "  becomes  then 
only  a  rational  study  when  it  is  traced  historically  from  it^  first 
rudiments  among  savages  through  successive  changes  to  its  highest 
improvements  in  a  civilized  society."  He  complains  that "  the  study 
is  seldom  conducted  in  this  manner.  Law,  like  geography,  is 
taught  as  if  it  were  a  collection  of  facts  merely,  the  memory  is 
employed  to  the  full,  rarely  the  judgment."  (Introduction  to  the 
Historical  Law  Tracts.)  He  is  known  both  as  the  collector  of  law 
reports  and  as  the  author  of  several  legal  treatises.  In  the  former 
capacity  he  was  very  industrious.  In  1728  he  published  his 
Bemarkable  Decisions,  a  work  suggested  to  him  by  President 
Dalrymple.  His  Dictionary  of  Decisions  was  published  in  1741. 
Another  volume  of  Hemarlcable  Decisions  appeared  in  1766,  after  his 
elevation  to  the  Bench,  consisting  entirely  of  cases  in  which  he  had. 
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been  ooimsel.      These  reports  being  prepared  from  the  session 

JEiperSy  contain  an  admirable  abstractofthepleadings,  bntnotof  the 
udges'  speeches.  In  extreme  old  age,  in  1780,  he  bronght  out 
another  volume,  entitled  SeUct  Decisions  of  the  Court  of  Session^ 
containing  reports  of  cases  decided  since  he  had  become  a  Judga 

From  what  has  been  already  said,  it  will  be  understood  that 
Lord  Eames  was  not  one  to  overvalue  mere  decisions.  In  those  days 
of  abridged  reports  men  were  compelled  to  rely  much  upon  general 
principles,  and  even  if  it  had  been  otherwise,  Eames,  from  his  keen 
desire  to  discover  the  ratio  decidendi,  would  never  have  rested  con- 
tented with  the  mere  dicta  of  Judges.  Perhaps  no  reporter  has 
ever  so  honestly  endeavoured  to  separate  the  wheat  from  the  chaff 
of  reports.  The  very  titles  of  his  folios  indicate  this,  and  when  we 
come  to  examine  their  arrangement  we  see  that  his  desire  was  to 
give  to  reports  their  legitimate  place,  as  guides  to  the  lawyer  in 
ascertaining  principles,  and  not  to  make  them  fetters  to  hamper 
hiuL 

It  is  in  the  preface  to  the  Dictionary  that  he  explains  his  views 
upon  th^  subject  of  decisions.  If  they  "  bear  upon  arbitrary  ques- 
tions, points  of  form,  and  such  like/'  then  he  thinks  they  ought  to 
have  "the  utmost  weight  and  authority.  For  with  regard  to 
matters  of  this  nature,  it  is  of  great  importance  that  there  be  a 
fixed  rule  publicly  known,  but  of  very  little  importance  what  that 
rule  be."  But  then  decisions  are  to  have  no  weight  if  the  case  is 
to  be  determined  from  principles  universally  agreed  upon.  The 
decision  may  be  just,  but  then  reason  is  the  authority,  not  the 
decision.  But  even  in  questions  involving  legal  principles  he  is 
far  from  considering  decisions  as  useless.  They  have  a  place  to  fill, 
though  a  subordinate  one.  They  are  so  many  regular  treatises 
upon  the  subject,  and  they  serve  as  admirable  illustrations  of  the 
application  of  legal  principles.  He  calls  attention  to  the  poverty  of 
Boman  law  in  this  respect.  Even  erroneous  decisions  are  not 
without  their  value ;  they  put  the  student  upon  his  guard.  Looking 
upon  decisions  in  this  light,  his  great  anxiety  as  a  reporter  was  to 
arrange  them  in  such  a  way  as  to  illustrate  the  legal  principles. 
This  is  obvious  in  the  preface.  Various  headings  are  given  there 
under  which  he  might  have  placed  a  particular  case,  according  to  the 
view  taken  of  what  the  ratio  decidendi  was,  and  then  the  reason  is 
stated  why  a  particular  heading  has  been  selected. 

The  views  of  Lord  Eames  upon  the  subject  of  decisions  are  not 
likely  to  meet  with  much  approval  in  our  day,  and  it  is  obvious 
that  if  they  were  adopted  by  the  Bench  they  would  tend  immensely 
to^  increase  the  uncertainty  of  the  law.  But  it  must  be  borne  in 
mind  that  the  law  reports  of  that  time  were  most  unsatisfactory, 
containing  neither  a  proper  statement  of  fact  nor  the  ground  of 
decision  as  given  by  the  Judges.  Is  there  not  now,  however,  a 
tendency  to  err  on  the  other  side,  and  to  give  weight  to  reported 
decisions  which  the  circumstances  attending  them  and  the  character 
"  %e  Judges  who  decided  them  do  not  warrant  ? 
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The  same  earnest  desire  upon  the  part  of  Karnes,  not  to  rest  con- 
tented with  legal  doctrine  until  he  had  satisfied  himself  as  to  the 
principles  upon  which  such  doctrines  were  built,  led  him  in  several 
of  his  treatises  to  advance  theories  to  account  for  their  origin. 

In  1732  he  published  Essays  upon  several  svibfeets  in  Law, 
embracing  «7t^  Tertii,  Beneficium  cedendancm  acttanem^  vinco  vin- 
curtem,  and  Prescription. 

His  theory  as  to  the  doctrine  of  prescription  is  ingenious.  He 
could  not  tolerate  the  idea  that  this  was  founded  upon  positive  law 
— ^he  must  trace  it  to  the  law  of  Nature.  He  .did  not  agree  with 
Stair,  who  founds  it  upon  utility  rather  than  upon  equity.  Karnes 
takes  the  case  of  an  article  of  value  (a  jewel)  lost  by  the  negative 
and  gained  by  the  positive  prescription.  He  argues  that  as  long  as 
the  affection  for  the  article  lost  and  regret  at  its  loss  continue  it  is  as 
much  the  property  of  the  original  owner  as  ever;  but  in  course  of 
time  that  affection  is  transferred  to  the  new  owner,  who  may  have 
obtained  it  at  first  on  the  footing  of  dereliction,  and  then  after  he 
has  long  looked  upon  it  as  his  own  property,  is  entitled  to  meet  a 
daim  made  against  him  with  the  plea  of  prescription.  "  For  a 
demand  of  this  kind  is  obviously  against  nature."  Thus  does  he  ror 
concile  the  doctrine  of  prescription  with  equity.  "  The  laws  of 
nature,"  he  says,  "  ought  to  protect  every  possessor  in  reasonable 
security  and  affection  which  are  of  nature's  growth,  and  not  prefer 
him  who  has  neither  security  nor  affection,  and  thus  by  the  law  of 
Nature  a  long  continued  bona  fide  possession  is  a  good  title  for 
acquiring  property." 

In  his  Principles  of  EquUy  (1760)  and  Elucidations  reypect- 
ing  the  Common  and  Statute  Law  of  Scotland  (1777),  Kames  still 
farther  pursued  his  favourite  subjects.  He  was  very  free  from  any- 
thing like  provincialism  as  a  lawyer,  having  such  wide  and 
catholic  views  of  the  science.  His  Principles  ofEquityMvere  published 
with  the  object  (which  so  many  great  lawyers  have  had  at  heart)  of 
assimilating  the  laws  of  England  and  Scotland.  Loyal  to  our  system, 
he  was  in  favour  of  the  union  of  the  Equitable  and  Common 
Law  jurisdictions,  a  union  the  expediency  of  which  England  is 
only  now  recognising.  As  a  contribution  to  the  subject  of  Equity 
from  a  new  quarter.  Lord  Kames'  book  met  with  considerable 
attention.  Much  interesting  correspondence  passed  between  Lord 
Hardwicke  and  Kames  relating  to  various  branches  of  the  law. 
Both  were  enemies  to  entails.  The  latter  proposed  that  a  new  Act 
should  be  introduced  repealing  that  of  1685,  that  the  operation  of 
old  entails  should  be  limited  to  persons  in  esse^  and  that  the  limiting 
in  future  of  the  succession  of  heirs  even  by  means  of  a  trust-deed 
should  he  prohibited.  But  in  this,  as  in  other  respects,  he  was  in 
advance  of  the  age  in  which  he  Uved,  and  he  failed  in  the  attempt 
which  he  made  to  get  Lord  Hardwicke  to  carry  such  an  Act  as  ho 
proposed  through  Parliament. 

Another  subject  to  which  he  seems  to  have  bestowed  some  atten- 
tion was  the  criminal  law.    It  is  to  be  regretted,  however,  that  he 
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teok  Up  this  most  important  branch  of  the  science  more  in  the 
spirit  of  an  antiquarian  than  of  a  reformer.  His  tract  upon  the 
criminal  law  is  a  fair  specimen  of  Lord  Kames'  style  in  treating  of 
a  legal  subject  As  a  philosopher  he  begins  by  an  inquiry  into  the 
sentiment  upon  which  the  criminal  law  is  founded.  In  his  opinion 
this  is  resentment.  In  early  times,  when  each  man  avenged  him- 
self, the  feeling  of  resentment  led  to  unreasonable  acts  (such  as  the 
punishment  of  a  family  or  tribe  for  the  deed  of  one  offender). 
Although  punishment  is  a  sort  of  debt,  it  is  one  which  can  only 
be  paid  by  the  criminal  himself.  Hence  the  absurdity  of  any 
theory  of  substitution.  Eesentment  cannot  be  satisfied  by  it 
"  Punishment,  considered  as  a  gratification  of  the  party  offended, 
is  purely  personal,  and  being  inseparably  connected  with  guilt  can- 
not jwimit  of  substitution."  The  progress  of  civilization  is  seen  in 
the  gradual  establishment  of  a  criminal  jurisdiction.  In  all  countries 
it  is  later  than  the  civil,  because  "  revenge,  the  darling  privilege  of 
human  nature,  is  never  tamely  given  up."  He  is  of  opinion  that 
pecuniary  compositions  for  crimes  had  a  tendency  to  vest  the  right 
of  punishment  in  the  constituted  authority.  The  magistrate  first 
interposed  to  enforce  the  payment  of  such  compositions,  and  after- 
wards began  to  punish  the  offender.  At  first  the  magistrate  only 
punished  when  the  offence  was  of  a  public  nature.  But  as  the 
idea  of  a  state  became  more  perfect,  what  were  at  first  held  to  be 
merely  private  injuries  came  to  be  viewed  as  acts  by  which  the 
peace  of  the  country  was  broken. 

He  does  not  discuss  the  criminal  code  of  his  own  day  and  country. 
He  holds  that  punishments  may  be  rigorous  when  the  temper  of  the 
people  is  yet  undisciplined,  but  that  under  a  long  and  steady 
administration  they  ought  always  to  be  mild.  Perhaps  he  thought 
that  circumstances  warranted  the  extreme  penalties  which  were  in 
force  when  he  wrote.  As  a  judge  in  the  criminal  court  he  had 
the  reputation  of  being  severe. 

Some  account  of  Lord  Kames'  manner  and  style  of  pleading  is 
given  tQ  us  by  his  biographer  Lord  Woodhouselee.  He  does  not 
seem  to  have  been  possessed  of  any  great  oratorical  power,  not  even 
to  have  been  what  is  called  a  fluent  speaker.  He  was  more  skilled 
in  building  up  his  own  case  than  in  demolishing  that  of  his  adver- 
sary. In  speaking,  his  tone  was  familiar,  giving  a  plain  statement 
of  the  principle  on  which  he  was  to  argue  that  the  decision  should 
rest ;  seeking  to  have  the  principle  conceded,  and  devoting  his  skill 
to  demonstrating  its  application.  As  might  be  expected,  from  what 
we  know  of  his  writings,  he  was  not  disposed  to  make  much  of  small 
points,  and  would  abandon  all  that  he  thought  weak  and  unim- 
portant, thus  rendering  any  attack  upon  such  by  his  opponent 
unnecessary.  But  his  chief  skill  lay  in  throwing  out  new  light 
upon  old  and  well  established  legal  doctrines.  In  this  he  showed 
great  ingenuity,  and  he  seems  to  have  been  very  successful  in  over- 
coming the  prejudices  of  those  Judges  who  were  disposed  to  abide 
by  tradition  and  such  precedents  as  they  then  had.    By  being  the 
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means  of  overtamiDg  old  decisions,  he  soon  gained  a  reputation  and 
got  into  a  large  practice. 

As  a  Judge  he  seems  to  have  succeeded  better  than,  looking  to 
his  tendency  to  ingenious  speculation,  one  might  have  expected. 
In  any  question  which  called  for  learned  research  he  was  ever 
Teadj  to  give  elaborate  judgment,  but  he  had  no  patience  for  the 
lengthy  s^dvisings  upon  trifling  matters  in  which  his  brethren  were 
disposed  to  indulge.  His  own  decisions  were  prompt,  and  delivered 
with  great  brevity  of  expression.  With  the  views  which  he  held 
upon  equity,  he  naturally  was  not  disposed  to  abide  too  closely  by 
the  strict  letter  of  the  law. 

Notwithstanding  the  pressure  of  professional  duties,  the  literary 
activity  of  Lord  Kames  was  indeed  very  great.  He  gave  to  the 
world  his  thoughts  upon  criticism,  upon  education,  upon  political 
economy  and  manufactures,  and  he  entered  into  not  a  few  philo- 
sophical controversies.  Yet  he  did  not  spend  his  leisure  entirely 
amongst  books.  He  was  fond  of  society,  and  seems  to  have  been  a 
popular  member  of  it.  He  enjoyed  the  country  pursuits  of  a  landed 
proprietor,  and  did  much  to  improve  his  estates.  He  was  as  much 
in  his  element  in  cultivating  his  fields  and  draining  his  mosses  as 
when  tracing  the  origin  of  criminal  law,  or  attempting  to  reconcile 
prescription  with  equity.  He  lived  to  a  great  age,  and  up  to  within 
a  few  days  of  his  death,  in  his  eighty-seventh  year,  was  enabled 
to  carry  on  his  duties  as  a  judge.  Having  begun  his  professional 
career  as  a  lawyer's  apprentice  in  the  reign  of  Queen  Anne,  before 
his  death  he  had  seen  George  III.  occupy  the  throne  for  twenty-two 
years.  He  was  a  well-known  man  of  letters  for  more  than  half  a 
century.  His  private  character  seems  to  have  been  peculiarly 
pleasing,  his  disposition  marked  by  an  artless  simplicity  and 
candour.  Let  us  close  this  imperfect  sketch  with  the  words  of 
one  who  knew  him  well  and  highly  esteemed  him  (Dr.  Eeid  the 
philosopher),  who  says,  "  His  genius  and  industry  in  many 
different  branches  of  literature  will,  by  his  works,  be  known  to 
posterity.  His  private  virtues  and  public  spirit,  his  assiduity, 
through  a  long  and  laborious  life,  in  many  honourable  public  of&ces 
with  which  he  was  intrusted,  and  his  zeal  to  encourage  and  pro- 
mote everything  that  tended  to  the  improvement  of  his  country  in 
laws,  literature,  commerce,  manufactures  and  agriculture,  are  best 
known  to  his  friends  and  contemporaries."  W.  G.  S.  M. 


SOME  QUESTIONS  UNDER  THE  BALLOT  ACT. 

The  recent  general  election  is  the  first  which  has  taken  place 
since  the  passing  of  the  Ballot  Act ;  and,  as  might  have  been  ex- 
pected, several  questions  under  that  Act — some  of  them  curious, 
some  of  them  difficult,  some  of  them  both — have  cropped  up  dur- 
ing the  recent  elections.  We  propose  to  advert  to  some  of  the 
most  interesting  and  important  of  these. 
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The  first  of  these  questions  which  we  shall  consider  relates  to 
the  persons  who  are  entitled  to  lodge  a  nomination  paper.  In  the 
first  section  of  the  Act  it  is  said  that  the  writing  nominating  a  can- 
didate shall  be  delivered  to  the  returning  ofBcer  ''  by  the  candidate 
himself,  or  his  proposer  or  seconder ; "  while  in  the  Form  of  Notice 
of  ParliamerUdry  Electums,  contained  in  Schedule  2,  it  is  said  that 
"  every  nomination  paper  must  be  delivered  to  the  returning  officer 
'  by  the  candidate  proposed,  or  by  his  proposer'and  seconder."  There 
is  clearly  an  inconsistency  here.  Which  provision  is  to  rule — ^that  in 
the  section  or  that  in  the  form,  which,  like  the  rest  of  the  Schedule 
containing  it,  is  by  se<:tion  28  to  be  construed  and  have  eflfect  as 
part  of  the  Act?  We  think  it  dear  that  the  returning  officer  would 
be  entitled,  and  would  be  bound,  to  accept  a  nomination  paper  if 
delivered  by  either  the  proposer  or  seconder.  The  **  form "  is,  no 
doubt,  to  be  construed  as  part  of  the  Act,  but  it  is  to  be  so  construed 
as  that  which  it  professes  to  be — namely,  a  form,  the  wording  of 
which  cannot  be  set  up  in  opposition  to  a  provision  in  the  enacting 
clauses  of  the  Act. 

At  the  Hackney  election  a  difficulty  occurred  which  it  is  to  be 
hoped  will  be  rare.  The  returning  officer  or  his  subordinate,  for 
whom  he  is  responsible,  neglected  to  provide  ballot  boxes,  etc.,  for 
several  of  the  polling  stations,  in  consequence  of  which  these  sta- 
tions were  not  opened  in  time,  and  a  large  number  of  voters  were 
thereby  prevented  from  giving  their  votea  The  question  arises, 
whether  the  election  is  void.  This  question  does  no^  depend  for  its 
decision  upon  any  provision  of  the  Ballot  Act :  it  is  to  be  determined 
by  the  principles  of  the  common  law  of  Parliament  If  the  result 
was  affected,  which  in  this  relation  means,  if  as  many  voters  as 
equalled  the  majority  for  the  members  returned  were  prevented 
from  voting  by  reason  of  the  failure  to  open  the  poll  at  the  proper 
time  and  to  provide  the  means  of  voting,  the  election  is  void.  The 
Belfast  case  {Barron  v.  Austin^  553)  is  very  much  in  point  In 
that  case,  the  allegations  that  several  of  the  deputy  returning  offi- 
cers were  minors,  and  that  insufficient  accommodation  was  provided 
for  taking  the  poll,  whereby  many  electors  were  prevented  from 
recording  their  votes,  having  been  admitted  by  the  counsel  for  the 
sitting  members,  the  Committee  of  the  House  of  Commons  held  the 
election  void.  The  reporters  add  in  a  note,  "  We  have  reason  to 
know  that  the  resolutions  of  the  Committee  were  solely  founded  on 
the  allegations  respecting  the  insufficiency  of  the  booths."  The 
Warrington  case  in  1868  (21  Law  Tirnes  Reports,  812)  is  also  of 
importance  in  regard  to  this  question.  In  that  case,  although  some 
voters  lost  their  votes  because  of  the  fault  of  the  clerk  to  the  deputy 
returning  officer,  yet  as  Baron  Martin,  the  Judge  in  the  case,  held 
that  these  votes  were  not  so  numerous  as  to  have  turned  the  scale, 
he  decided  in  favour  of  the  validity  of  the  election.  In  the  Harwick 
case  (1  P.  R  and  D.  319)  the  election  was  held  void  where  the  poU 
was  closed  a  few  minutes  before  the  proper  time,  although  it  was 
not  proved,  nor  was  there  any  reason  to  believe,  that  a  number  of 
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voters  equal  to  the  majority  had  applied  to  vote  after  the  premar- 
tore  closing  of  the  poll.  We  do  not  think  that  in  any  election  peti- 
tion now  the  election  would  be  avoided  by  the  fact  that  the  poll 
had  been  opened  too  late  or  closed  too  early,  independent  of  any 
consideration  as  to  the  effect  of  that  irregularity  upon  the  result. 

The  question  which  came  up  at  the  Thirsk  election,  although  at 
first  sight  it  looked  a  little  difficult,  yet,  when  the  circumstances  were 
explained,  was  really  a  very  simple  one.  There  were  two  voters  of 
the  same  name,  say  John  Smith,  one  residing  say  in  Market  Street, 
the  other  say  in  High  Street  Smith  of  Market  Street  applied  to 
vote.  On  stating  his  name,  the  name,  number  in  the  register  and 
description  of  Smith  of  High  Street  were  called  out,  and  the  voter 
voted  under  that  qualification.  Afterwards  the  real  John  Smith 
of  High  Street  applied  to  vote;  but  as  some  person  had  already  voted 
under  that  qualification  the  presiding  officer  could  only  give  him 
a  tendered  ballot  paper.  It  so  happened  that  the  candidate  elected 
was  returned  l)y  a  majority  of  one,  and  as  both  of  these  Smiths 
voted  against  him,  if  their  votes  had  lieen  properly  given  the  num- 
bers would  have  been  equal,  and  a  double  return  would  have  been 
made.  On  a  scrutiny,  the  second  John  Smith  would  clearly  have 
been  entitled  to  have  his  vote  added.  But  the  vote  of  the  first  John 
Smith  would  have  been  struck  off.  He  was  entitled  to  vote,  but 
not  under  the  name  and  designation  under  which  he  did  vote.  If 
he,  though  entitled  to  vote,  voted  under  a  qualification  which  was 
not  his,  it  was  just  the  same  as  if  he  had  not  voted  at  all  If  a 
petition  had  been  presented,  the  vote  of  the  one  Smith  would  have 
been  struck  off  and  that  of  the  other  added ;  but  as  both  voted  on 
the  same  side,  the  majority  of  one  would  have  remained,  and  conse- 
quently no  petition  has  been  presented. 

The  questions  of  most  practical  importance  which  have  arisen  are 
those  regarding  the  acceptance  or  rejection  of  ballot  papers  which 
aie  not  marked  precisely  in  the  way  pointed  out  in  the  directions 
for  the  guidance  of  voters  contained  in  Schedule  II.  of  the  Ballot 
Act.  Ought  a  ballot  paper  to  be  rejected  if  a  cross  is  put  on  the 
left  instead  of  on  the  right  hand  side  of  the  candidate's  name,  or  if 
the  cross  is  put  not  in  the  blank  spsice  appropriated  for  it,  but 
within  the  lines  enclosing  the  candidate's  name,  or  if  two  crosses 
are  put  in  place  of  one,  or  if  the  paper  is  marked  with  a  single 
score  instead  of  a  cross  ?  It  seems  to  us,  that  in  determining  any 
question  of  this  kind  there  are  just  two  things  which  the  returning 
officer  has  to  consider, — (1)  Is  it  clear  for  whom  the  voter  intends 
to  vote  f  (2)  Is  the  mark  such  as  to  identify  the  voter  ?  If  he  keeps 
a  straight  course  between  the  Scylla  of  uncertainty  and  the  Charyb- 
dis  of  identification,  the  vote  is  good,  although  the  mark  is  not 
made  precisely  in  the  way  pointed  out  in  the  directions  for  the 
guidance  of  voters.  In  section  2  and  rule  25  of  the  Ballot  Act,  the 
voter  is  simply  told  to  "  mark  his  vote"  on  the  ballot  paper,  with- 
out any  particular  mode  of  marking  it  being  specified.  This  is  the 
ptoviflion  which  is  to  be  attended  to,  qualified  of  course  by  the 
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pTovision  in  section  2  and  role  36  for  the  rejection  of  ballot  papers 
which  contain  a  mark  or  writing  by  which  the  voter  can  be  identi- 
fied. It  is  only  in  the  directions  for  the  guidance  of  voters  that  the 
voter  is  directed  to  put  a  cross  on  the  right  hand  side  of  the  candi- 
date's name.  But,  as  the  name  implies,  these  provisions  are  directory, 
not  imperative.  There  is  no  sanction  of  nullity  for  a  violation  of 
these  provisions  any  more  than  for  a  violation  of  the  provision  that 
a  voter  is  to  conceal  his  vote.  In  opposition  to  the  view  we  have 
just  stated,  it  has  been  said  that  by  section  28  *'  the  schedules  to 
this  Act,  and  the  not^s  thereto  and  directions  therein,  shall  be  con- 
strued and  have  effect  as  part  of  this  Act."  No  doubt ;  but  the 
directions  have  effect  as  part  of  the  Act  only  in  the  character  to 
which  they  pretend,  viz.,  as  provisions  directory  not  imperative. 

But  it  may  be  urged,  if  you  accept  as  valid  ballot  papers  which 
are  not  marked  in  accordance  with  the  instructions  in  the  directions 
for  the  guidance  of  voters  you  open  a  way  to  corrupt  practices.  A 
candidate  or  his  agent  might  say  to  a  voter,  If  at  the  counting  of  the 
votes  I  find  a  vote  marked  with  two  crosses  I  shall  know  it  is  yours, 
and  you  shall  have  your  £5.  Such  a  marking  woidd  not  of  itself 
identify  the  voter;  but  the  mark  which  vitiates  a  vote  is  not 
necessarily  one  by  which  the  voter  is  identified,  as  is  shown  by  the 
exception  in  rule  36  of  "  the  number  on  the  back  of  the  ballot 
paper ; " — a  mark  which  does  not  of  itself  identify  the  voter,  but 
only  does  so  when  taken  in  conjunction  with  the  marked  copy  of 
the  register  and  the  counterfoil.  It  is  urged  that  a  double  cross,  taken 
in  conjunction  with  the  private  knowledge  of  the  candidate  or  his 
agent,  is  a  mark  by  which  a  voter  can  be  identified.  The  answer  to 
this  is,  that  in  the  case  of  the  number  on  the  back  you  do  know  that 
something  else  exists,  viz.  the  register  and  the  counterfoil,  which, taken 
in  connection  with  that  mark,  leads  to  the  identification  of  the  voter ; 
while,  in  the  other  case,  we  do  not  know  that  from  private  concert 
between  the  candidate  and  the  vot^r  there  exist  any  materials  for 
the  voter's  identification ;  and  we  are  not  entitled  to  assume  that 
there  are. 

Further,  if  we  are  to  go  not  by  the  provision  in  the  section  and 
the  rule  that  the  voter  shall  "  mark  his  vote,"  but  by  the  directions 
which  specify  minutely  the  manner  in  which  he  is  to  do  so,  we  must 
take  these  directions  in  their  entiretv.  This  would  lead  to  the 
rejection  of  votes  whicli  were  marked  with  a  cross  of  a  different 
character  from  that  specified  in  these  directions,  viz.,  a  St  Andrew's 
cross,  votes  which  were  marked  with  a  pen  instead  of  with  a 
pencil,  votes  which  were  marked  with  a  red  pencil  instead  of  with 
the  usual  black  lead  pencil.  And  if  we  are  to  reject  papers  marked, 
for  example,  with  a  double  cross,  because  that  might  lead  to  the 
identification  of  the  votes,  this  result  would  be  quite  right ;  because 
the  doubling  of  the  mark  is  not  a  bit  more  distinctive  than  the 
colour  of  the  mark. 

Another  question  of  some  nicety  as  to  the  admissibility  of  ballot 
papers  remains.    Section  2  of  the  Ballot  Act  dii*ects  that  the  voter's 
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number  on  the  register  shall  be  marked  on  the  counterfoil.  Sup- 
pose the  presiding  ofiBcer  or  his  clerk  marks  that  number  not  on 
the  counterfoil  but  on  the  back  of  the  ballot  paper, — is  the  vote  bad 
on  account  of  the  paper  bearing  a  writing  or  mark  by  which  the 
voter  may  be  identified  ?  Strange  as  it  may  seem,  this  blunder  (a 
perversely  ingenious  one,  for  it  is  a  great  deal  more  troublesome  to 
mark  the  back  of  the  ballot  paper  than  to  mark  the  counterfoil)  has 
been  committed  in  many  cases, — ^in  the  Tyrone  election  of  1873,  in 
the  Manchester  Municipal  and  School  Board  elections,  and  in  the 
Chelsea,  Leitrim,  and  Dumfries  Burghs  elections  this  year.  The 
question  is,  whether  the  disqualification  of  papers  on  account  of 
writings  or  marks  by  which  the  voter  may  be  identified  applies  only 
to  such  writings  or  marks  as  are  made  by  the  voter  himself.  In 
favour  of  the  reception  of  the  votes  in  question,  it  is  urged  that  to 
reject  these  would  be  to  place  the  election  in  the  hands  of  the 
officials.  All  the  decisions  of  election  tribunals,  whether  election 
judges  or  committees  of  the  House  of  Commons,  discountenance 
anything  approaching  to  that.  In  the  case  supposed  a  wrong  is 
done  to  the  electors ;  what  is  the  remedy  ?  Is  it  a  new  election  ? 
No  doubt,  if  there  was  such  a  number  of  ballot  papers  vitiated 
by  the  fault  of  an  official  as  would  affect  the  result,  the  least  remedy 
that  could  be  applied  would  be  a  new  electioa  But  is  this  the 
only,  and  is  it  the  proper  remedy  ?  A  new  election  is  but  an  imper- 
fect remedy,  for  it  deprives  the  elector  of  his  vote  for  the  time. 
Where,  as  in  the  case  of  an  insufficient  provision  of  poUing  sta- 
tions, there  are  no  other  means  than  a  new  election  of  affording  the 
electors  an  opportunity  of  declaring  their  will  and  intention,  that 
remedy,  although  imperfect,  must  be  reported  to.  But  where  all 
the  electors  who  have  chosen  to  vote  have  voted,  and  there  are 
materials  in  the  hands  of  the  election  judge  of  knowing  how  they 
have  voted — and  that  too  without  infringing  the  secrecy  of  the 
ballot — surely,  it  may  be  argued,  the  judge  would  be  entitled  to  use 
those  means,  and  afford  a  perfect  remedy  for  a  wrong  for  which  the 
electors  are  in  no  degree  to  blame. 

These  arguments  are  plausible,  but  they  are  considerations  rather 
as  to  how  the  provisions  of  the  Act  should  have  been  framed  or 
why  it  should  be  altered,  than  as  to  how  its  provisions  should  be 
interpreted.     In  favour  of  the  rejection  of  papers  on  which  the, pre- 
siding officer  has  marked  the  voter's  number  on  the  register,  there 
is  this  strong  argument,  viz.,  that  section  2  provides  that  ballot 
papers  which  contain  any  mark  or  writing  except  the  number  on 
the  bock  shall  be  void.     Papers  marked  with  the  voter's  number  on 
the  register  fall  under  this  disqualification,  because  the  voter  may 
be  identified  by  simply  looking  up  the'  register.     The  only  excep- 
tion to  the  vitiating  character  of  marks  by  which  the  voter  may  be 
identified  is  the  number  on  the  back  of  the  ballot  paper ;  but  this 
exception  shows  that  it  is  not  merely  marks  made  by  the  voter 
himself  which  are  pointed  at  in  section  2,  otherwise  there  would 
have  been  no  need  of  making  this  exception. 
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Lien  on  Cargo  for  Freight  and  Demurrage, — Several  important 
questions  have  arisen  within  a  short  period,  both  in  this  country 
and  the  United  States,  as  to  a  ship-owner's  lien  for  freight  and  de* 
murrage,  and  a  recent  case  in  the  Common  Pleas,  Le  Blanch  v. 
WUsm,  28  L.  T.  Rep.  K  S.  514,  and  a  libel  in  Admiralty,  the  Hy- 
perion's cargo,  Am.  L  Rev.,  voL  viL  p.  457»  present  some  features 
which  recall  the  general  question.  In  Le  Blanch  v.  Wilson,  a  direc- 
tion of  Mr.  Justice  Brett,  in  an  siction  for  demurrage  caused  by  the 
detention  of  a  ship  and  other  expenses,  that  a  master  could  not 
land  his  cargo  and  keep  his  lien,  was  considered,  and  it  was  held 
that  such  a  direction  was  insufficient,  as  the  cargo  might,  under 
certain  circumstances,  be  landed  without  loss  of  lien.  The  ques- 
tion considered  in  the  Hyperion's  cargo  was  whether  a  ship-owner, 
whose  ship  was  delayed  by  lack  of  cars  to  unload  the  cargo,  could 
libel  the  cargo  in  admiralty  for  demurrage.  In  this  case  Justice 
Lowther  reflects  somewhat  harshly  upon  our  English  oourts.  He 
lays  down  as  a  principle,  recognised  by  Pardessus  and  Valin — the 
latter  says  that  a  contrary  principle  would  be  absurd — that  the  law 
merchant  considers  that  the  master  contracts  rather  with  the  mer- 
chandise than  with  the  shipper,  and  that  he  has  his  privilege  for 
the  freight  even  against  the  true  owner  of  the-  goods  though  they 
had  been  stoleiL  Then  the  learned  Judge  proceeds :  **  I  quote  this 
example  to  show  that  the  privilege  does  not  depend  on  any  doctrine 
of  agency,  as  well  as  to  fortify  my  opinion  that  the  merchandise  is 
liable  for  whatever  the  shipper  is  liable  for.  When  the  common 
law  of  England  was  modified  by  the  introduction  of  many  rules 
from  the  law  merchant,  it  had  no  process  for  enforcing  this  reci- 
procal privilege  of  the  ship  and  the  goods,  and  had  succeeded  in 
repressing  the  only  court  that  had  the  requisite  modes  of  action; 
and  was,  therefore,  obliged  to  say  that  it  could  not  recognise  the 
maxim,  even  when  embodied  in  express  contract,  as  it  usually  is  in 
English  charter-parties.  From  the  time  of  those  decisions  to  that 
of  Oray  v.  Carr,  the  history  of  this  question  in  the  courts  of  com- 
mon law  in  England  has  been  that  of  a  struggle  between  ship- 
owners to  create  liens  by  stipulation,  especially  liens' for  demurrage, 
and  of  the  courts  to  narrow  the  stipulation  by  construction.  In 
nearly  all  those  cases  the  obvious  intent  of  the  parties  has  been  dis- 
regarded, and  a  remedy  refused  for  a  violated  right.  In  this  coun- 
try the  courts  of  Admiralty  have  retained  their  proper  jurisdiction, 
and  can  enforce  the  privileges  by  whichever  party  their  action  may 
be  evoked." 

If  these  views  were  adopted  by  our  couii;s,  it  is  beyond  doubt 
that  they  would  not  have  to  consider  the  troublesome  question  of 
the  creation  and  preservation  of  the  shipowner's  lien.  Cargo  can 
be  proceeded  against  in  Admiralty  for  freight,  and  in  the  United 
States  it  has  been  frequently  libelled  for  average  contribution*    A 
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doubt  is  noticed  in  a  note  to  Williams  and  Bruce  on  Admiralty 
Practice  (page  194),  whether  the  maritime  lien  on  cargo  for  freight' 
can  be  enforced  if  the  cargo  ceases  to  appertain  to  the  owner  whose 
property  it  was  at  the  time  of  the  creation  of  the  lien.     The  learned 
authors  appear  to  think  that  it  can,  unless  the  cargo  had  been  sold 
in  market  overt,  a  view  which  agrees  with  what  is  laid  down  by 
Pardessus  and  Valin.     The  judgment  of  Baron  Cleasby  in  Gray  v. 
Carr,  25  L.  T.  Eep.  N.  S.  215,  in  our  opinion  shows  an  extreme  re- 
gard for  artificial  distinction.   Whatever  signification  may  be  attached 
in  the  minds  of  merchants  to  the  word  "  demurrage,"  it  is,  in  its 
nature,  as  closely  analogous  to  freight  as  anything  can  be,  and  if  an 
illustration  of  the  narrowness  of  our  common  law  were  required,  the 
following  passage  shows  it :  "  As  regards  the  claim  for  lien  in  respect 
of  demurrage,  I  do  not  see  how  there  can  be  any  doubt  about  its 
existing  under  the  charter-party.   It  appears  clear  to  me  that  whether 
the  demurrage  days  are  occupied  in  the  loading  of  the  ship  or  in  the 
discharge  of  it,  the  charterer  is  equally  dischaiged  from  'personal 
Uability  as  soon  as  a  sufficient  cargo  is  loaded,  and  that  the  claim 
of  the  owner  in  respect  of  it  exists  only  by  virtue  of  the  lien  which 
is  given  by  agreement."    We  are  not  about  to  discuss  Gray  v.  Carr, 
for  undoubtedly  the  charter-party  in  that  case  was  somewhat  pre- 
cise in  its  terms,  but  it  may  be  taken  to  go  to  this  extent,  that  if, 
by  default  of  a  charterer,  the  ship  is  delayed  beyond  the  lay  days 
contracted  to  be  paid  for,  the  shipowner  has  no  lien  for  the  damages 
sustained.    He  cannot  proceed  in  Admiralty,  where  undoubtedly  dif- 
ferent principles  would  prevail,  and  if  he  brings  his  action  he  is 
pinned  to  the  agreement.     The  opinion  of  Mr  Justice  Willes  was 
evidently  in  favour  of  giving  the  shipowner  a  remedy,  for  in  Mey- 
eratdn  v.  Barber,  15  L.  T.  Eep.  K  S.  355,  he  said:  **  What  would 
have  been  the  state  of  things  if  the  Acestus  had  arrived  in  the 
port  of  London  and  had  found  no  person  ready  to  take  delivery  of 
the  goods  or  to  pay  the  freight  ?    What  would  have  been  the  mas- 
ter s  duty  ?  .  .  .  According  to  our  laws  he  might  have  kept  the 
goods  on  board  the  vessel  on  demurrage — at  all  events,  a  reasonable 
time/'   It  is  quite  obvious  that  this  equitable  principle  should  apply 
and  be  added  to  charter-parties  unless  by  their  terms  it  is  expressly 
noticed  and  made  inapplicable.     It  is  also  clear  that  the  best  tribu- 
nal to  dispose  of  such  questions  is  the  court  of  Admiralty,  and  it  is 
to  be  hoped  that  under  a  more  enlightened  jurisprudence  difficulties 
of  the  kind  referred  to  may  be  got  rid  of,  and  a  maritime  lien  be 
held  to  attach  for  demurrage. — Law  Times. 

The  Bench  and  Bar  of  Quebec, — A  remarkable  article  appears  in  La  Revue 
Critique  (Montreal),  on,  the  condition  of  the  Beneh  and  Bar  of  Quebec.  We 
may  hope  that  the  condition  is  not  quite  bo  bad  as  represented,  yet  it  is  im- 

rlble  to  doubt  that  is  bad  enough  to  be  a  serious  evil  to  the  community. 
W.  H.  Kerr,  the  writer  of  the  article,  says :  '<  Verily  it  would  seem  as  if  it 
W  been  for  the  last  twenty  years  the  aim  and  desire  of  our  rulers  to  degrade 
the  Bar  and  to  abase  the  Bench.  To  be  a  Queen's  Counsel,  one  need  not  to  be 
an  honuumble  man  or  a  distinguished  lawyer;  to  be  a  Judge,  it  is  not  required 
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Anecdote  of  Ohief-JusHce  Marshall, — Judge  Marshall's  simplicity  of  character 
and  absent-mindedness  have  been  the  theme  of  a  number  of  anecdotes.  The 
best  one  known  is  about  his  puzzle  over  the  buggy  and  the  sapling.  Turning 
aside  one  day,  to  avoid  one  of  those  awful  mud-holes  which  abound  in  Virginia 
country  roads,  the  axle  of  the  buggy  encountered  a  stout  sapling.  The  saplinjz 
was  between  the  hub  of  the  wheel  and  the  body  of  the  buggj.  Too  big  to  oeud 
down,  and  too  supple  to  break,  this  sapling  seemed  to  the  Judge  to  be  wholly 
unconquerable.  What  to  do  he  knew  not.  He  got  down  out  of  the  buggy, 
the  better  to  apply  his  great  intellect  to  the  knotty  subject,  and  to  stuoy  it 
thoroughly  up.  While  pondering,  a  negro  came  alons.  '*  Uncle,*  said  the 
Chief-Justice,  "  1  wish  you  would  fell  me  about  this  sapling.  I  can't  get  oyer 
it,  I  can't  get  around  it,  and  I  don't  want  to  stay  here  all  day  and  miss  court. 
What  do  you  think  I  had  better  do  1"  The  negro  could  not  repress  a  broad  but 
silent  grin.  **  Why,  ole  marster,"  said  he,  '*  I  spec*  the  bes'  thing  you  kin  do 
is  to  back  yo'  buggy  till  you  git  clar  de  sapling ;  den  turn  de  hade  (head)  of 
yo'  boss,  and  den  you  kin  'void  de  sapling,  and  so  to  cote  slick  as  goose-greaae.'' 
*^  Thank  you— thank  you  kindly,  uncle,  I  should  never  have  thought  of  that 
in  the  world.  You  are  a  man  of  superior  mind.  There's  half  a  dollar  for  you," 
and  the  Judge  drove  joyfully  off. 

Vacation  Arrangements. 

SotUh — Lords  Justice-Clerk  and  Young.  Ayr,  Tuesday,  7tli 
April;  Dumfries,  Friday,  10th  April;  Jedburgh,  Tuesday,  14th 
April.  Boger  Montgomerie,  Esq.,  Advocate-Depute;  iEneas  Mac- 
bean,  Clerk. 

North — Lords  Deas  and  Jerviswoode.  Dundee,  Tuesday,  7th 
April ;  Perth,  Tuesday,  14th  April ;  Inverness,  Tuesday,  21st  April ; 
Aberdeen,  Tuesday,  28th  April.  W.  K  Gloag,  Esq.,  Advocate- 
Depute  ;  William  Hamilton  Bell,  Clerk 

West — Lords  Ardmillan  and  Neaves.  Inverary,  Thursday,  16th 
April ;  Stirling,  Monday,  20tli  April,  at  12  o'clock  noon ;  Glasgow, 
Thursday,  23d  April,  at  12  o'clock,  noon.  Eobert  Lee,  Esq.,  Advo- 
cate-Depute;. Alex.  Ingram,  Clerk. 

Box  Days. — Thursday,  9tli  April,  Thursday,  30th  April 

BUI  Chamher  Rotation  of  J^idges, — Saturday,  21st  March,  to 
Saturday,  4th  April,  Lord  Benholme.  Monday,  6th  April,  to  Satur- 
day, 18th  April,  Lord  Ormidale.  Monday,  20th  April,  to  Saturday, 
2d  May,  Lord  Mure.  Monday,  4th  May,  to  Meeting  of  Court,  Lord 
Giflford. 


Common  Carrier — Bill  of  Lading, — Action  to  recover  a  balance  aUeged  to 
be  due  for  freight  on  a  load  of  com  from  Buffalo  to  Albany.  The  bill  of  lading 
contained  this  clause  :  "  All  damages  caused  by  boat  or  carrier,  or  deficiency 
of  cargo  from  quantity,  as  hei-ein  specified,  to  be  paid  by  the  carrier  and  de- 
ducted from  the  freight,  and  any  excess  on  the  cargo  to  be  paidfor  to  the  carrier 
by  the  consignees.''  Held,  that  this  was  not  a  guaranty  of  the  quantity  speci* 
lied,  or  an  agreement  th£it  the  bill  of  lading  should  furnish  the  only  evidence  of 
the  qutuitity  ;  that  no  damages  could  have  been  sustained  in  case  the  carrier 
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deHvered  all  that  he  received,  and  upon  such  delivery  the  carrier's  liability  was 
dischaiged.  A  common  carrier  is  not  concluded  by  the  statement  in  a  bill  of 
lading  of  the  amount  of  the  goods  delivered  to  him.  It  isi  prima  facie  evidence 
merely,  and  may  be  explained  or  contradicted  by  parole  evidence.  To  preclude 
a  earner  or  a  shipper  from  showing  by  parole  a  mistake  in  the  quantity  as  speci- 
fied, the  language  must  be  clear  and  explicit.  Where,  by  a  bill  of  lading,  the 
property  is  to  be  delivered  to  the  consignee  upon  payment  of  freight,  the  con- 
signee receiving  the  property  is  liable  for  the  freight. — Ahhe  v.  Eaton  (N.  Y.)^ 
9  Amer.  Rep. 

Bill  of  Exchange — Relation  of  Drawee  to  Payee, — H.  consigned  twelve 
bol^  of  cotton  to  deft,  commission  merchant,  and  drew  a  draft  on  them,  which 
contained  a  memorandum  at  the  foot  thereof,  that  it  was  drawn  "  against  twelve 
bales  of  cotton,''  procured  pits,  to  discount  it,  and  notified  deft,  of  the  consign- 
ment and  the  draft.  The  deft,  refused  to  accept  the  draft,  and  infoimed  H.  by 
letter  that  he  did  so  because  he  had  not  received  the  bill  of  lading  of  the  cotton, 
but  that  he  would  accept  the  draft  on  receipt  of  the  bill.  Two  days  later  he 
received  the  bill,  and  afterward  pit.,  who  had  seen  his  letter  to  H.,  presented 
the  bill  for  acceptance,  which  was  again  refused.  Upon  a  subsequent  receipt 
of  the  cotton,  deft  sold  it,  and  credited  its  proceeds  to  H.,  who  was  his  debtor 
to  a  large  amount.  Held,  that  pit.  could  not  maintain  an  action  against  deft, 
either  upon  his  promitje  to  accept  the  draft  or  fur  the  proceeds  of  the  cotton. 
— Exchange  Bank  of  St.  Louis  v.  Bice,  9  Amer.  Rep. 

Double  Insjdrance— jDamo^es — Contribution, — ^Where  a  policy  of  insurance 
states  that  '^  the  company  insures  the  Biiltimo're  Warehouse  Company  against 
loss  or  damage  by  lire  to  the  amount  of  $20,000  on  merchandise  their  own, 
or  held  by  them  in  trust,  or  in  which  they  have  an  interest  or  liability,"  parole 
proof  is  not  admissible  to  show  that  the  policy  does  not  cover  **  merchandise 
their  own,"  etc,  as  therein  stated  ;  but  was  intended  to  cover  the  merchandise 
only  under  certain  circumstances ;  and  if  the  said  merchandise  was  insured  by  the 
owners  thereof  in  other  companies,  that  the  interest  of  the  warehouse  company 
in  said  policy  was  not  insured  at  all.     The  Baltimore  Warehouse  Company, 
which  received  goods  on  storage,  and  issued  receipts  or  certificates  thereix)r  to 
the  depositors,  effected  an  insurance  in  the  Associated  Fireman's  Company  for 
110,000,  against  loss  by  fire  for  one  year,  **  on  merchandise  generally,  hazardous 
or  extra  hazardous,  held  by  them,  or  in  trust,  contained"  in  a  particular  ware- 
hou!«e ;  they  also  took  out  a  policy  in  the  Home  Insurance  Company,  to  the 
amount  of  $20,000,  "  on  merchandise,  hazardous  or  extra-  hazardous,  their  own, 
or  held  by  them  in  trust,  or  in  which  they  had  an  interest  or  liability,"  con- 
tained in  the  same  warehouse.  The  appellants,  on  the  20th  of  June  1870,  deposited 
fifteen  bales  of  cotton  in  the  same  warehouse,  and  received  a  receipt  or  certifi- 
cate therefor  from  the  Warehouse  Company,  and  on  the  same  day  procured  a 
policy  of  insurance  on  the  cotton  so  deposited  from  the  appellee.     On  the  27th 
of  June  they  deposited  thirteen  bales,  tor  which  a  like  receipt  was  given,  and 
on  the  same  day  they  effected  an  insurance  for  the  cotton  with  the  appellee. 
Under  the  policies  issued  to  the  appellants,  the  loss,  if  any,  was  payable  to  the 
Baltimore  Warehouse  Company.     The  appellants  had  other  cotton  to  a  laig& 
amount  stored  with  the  Warehouse  Company.     The  Warehouse  Company  ad- 
vanced to  the  appellants  over  $48,000  upon  the  cotton  belonging  to  them,  and 
stored  in  the  warehouse.     In  the  policies  to  the  appellants,  as  well  as  in  those 
to  the  Warehouse  Company,  it  was  stipulated  that  in  case  of  loss  the  assured 
should  not  be  entitled  to  recover  on  such  policy  any  greater  proportion  of  the 
loss  or  damage  sustained  to  the  subject  insured,  than  the  amount  thereby  insured 
should  l>ear  to  the  whole  amount  of  the  several  insurances  thereon.     On  the 
18th  of  July  1870,  the  warehouse  was  burned,  and  of  the  cotton  stored  therein 
some  of  the  bales  were  saved,  some  were  partiallv  destroyed,  and  others  totally 
destroyed.     In  an  action  by  the  appellants,  for  the  use  of  the  Warehouse  Com- 
pony,  on  the  policies  of  insurance  issued  by  the  appellee,  it  was  held :  That  the 
policies  sued  on  having  been  made  payable  to  the  Warehouse  Company,  inured 
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to  the  benefit  of  the  Company,  and  may  be  considered  aa  in  favour  of  the  same 
assured,  on  the  saiiie  interest,  in  the  same  subject,  and  against  the  same  risks  as 
the  policies  which  were  issued  directly  to  the  Warehouse  Compan3r ;  and  with 
the  latter  policies  constituted  a  double  insurance  ;  and  the  companies  therefore 
issuing  the  policies  were  bound  to  contribute  their  respective  proportions  of  the 
loss.  A  person  having  goods  in  his  possession  as  consignee,  or  on  conunission, 
may  insure  them  in  his  own  name,  and,  in  the  event  of  loss,  recover  the  full 
amount  of  the  insurance,  and,  after  satisfying  his  own  claim,  hold  the  balance 
as  trustee  for  the  owner.  The  words."  held  %n  tmst/*  applied  to  goods  insured, 
means  goods  with  which  the  assured  is  intrusted ;  not  goods  held  in  trust  in 
the  strict  technical  sense,  so  held  that  there  is  only  an  equitable  obligation  in  the 
assured,  enforceable  by  subpaiia  in  chancery,  but  goods  with  which  they  are  in- 
trusted in  the  ordinary  sense  of  the' word. — Hough  v.  Ins,  Co.,  36  Maryland  Beps. 

Shippino — Repairs —Foreign  Port — Lien — Mortgage, — 1.  In  June  1865,  the 
American  steamer  Emily  B.  Souder,  owned  by  residents  in  New  York,  whilst 
on  a  voyage  to  that  port  from  Rio  Janeiro,  lost  her  propelling  screw,  and  put 
into  the  port  of  Maranham,  on  the  coast  of  Brazil,  in  distress.  She  was  towed 
into  that  port  by  another  steamer  for  which  she  had  signalled.  The  captain  was 
without  aaequate  funds  to  make  the  repairs  required,  and  furnish  tne  vessel 
with  the  supplies  necessary  to  enable  her  to  proceed  on  her  voyage,  or  to  pay  the 
expenses  of  ner  towage  into  port,  and  of  pilotage,  custom-house  dues,  fees  of  the 
consul  in  the  port,  and  expenses  of  medical  attendance  upon  the  sailors.  Both 
he  and  the  owners  of  the  vessel  were  unknown  in  Maranham,  and  without, 
credit  there.  Under  these  circumstances  the  captain  borrowed  of  the  libeilanta 
the  necessary  funds  to  enable  him  to  pay  these  several  expenses,  and  gave  them 
.  drafts  on  the  owners  of  the  vessel  in  New  York  for  the  amount,  payable  thirty 
days  after  sight,  whicK  drafts  were  accepted  on  presentation,  but  were  protested 
for  non-payment : — Held,  1st,  that  the  items  of  expenses  for  towage,  pilotage, 
custom-nouse  dues,  consular  fees,  and  medical  attendance  upon  the  sailors  stood 
in  the  same  rank  with  the  repairs  and  supplies  to  the  vessel,  and  that  the 
libellants  advancing  funds  for  their  payment  were  equally  entitled  as  security 
to  a  lien  upon  the  vessel ;  2nd,  that  the  drafts  were  only  conditional  payment, 
and  did  not  discharge  and  satisfy  the  original  debt.  2.  After  the  libellants  in 
one  of  the  cases  had  agreed  with  the  captain  to  advance  all  the  funds  required 
by  him,  the  libellant  in  the  other  case^  who  had  been  first  applied  to  by  the 
ciiptain,  agreed  to  advance  a  portion  of  the  funds,  and  did  so  ; — Held,  that  thia 
suDsequent  agreement  did  not  affect  the  implied  hypothecation  of  the  vessel  for 
the  whole,  the  advaflces  by  both  libellants  having  been  made  on  the  credit  of 
the  vessel,  and  not  solely  on  the  personal  credit  of  the  captain  or  owners.  3. 
The  presumption  of  law  is,  in  the  absence  of  fraud  or  collusion,  that  where 
advances  are  made  to  a  captain  in  a  foreign  port,  upon  his  request,  to  pay  for 
necessary  repairs  or  supplies  to  enable  his  vessel  to  prosecute  her  voyage,  or  to 
pay  harbour  dues,  or  for  pilotage,  towage,  and  like  services  rendered  to  the 
vessel,  that  they  are  made  upon  the  credit  of  the  vessel  as  well  as  upon  that  of 
her  owners.  It  is  not  necessaiy  to  the  existence  of  the  hypothecation  that  there 
should  be  in  terms  any  express  pledge  of  the  vessel,  or  any  stipulation  that 
the  credit  shall  be  given  on  her  account  4.  The  presumption  in  such  cases 
can  be  repelled  only  by  clear  and  satisfactory  proof  that  the  master  was  in 
possession  of  funds  applicable  to  the  expenses,  or  of  a  credit  of  his  own  or  of  the 
owners  of  the  vessel,  upon  which  funds  could  be  raised  by  the  exercise  of 
reasonable  diligence,  and  that  the  possession  of  such  funds  or  credit  was  known 
to  the  party  making  the  advances,  or  could  readily  have  been  ascertained  by 
projjer  inquiry.  5.  Liens  for  advances  of  funds  for  the  necessities  of  vessels  in  a 
foreign  port  have  priority  over  existing  mortgages  to  creditors  at  home.  6.  Where 
advances  in  a  foreign  porj  are  made  in  gold,  and  drafts  for  the  amount  on  the 
owners  show  that  the  payment  to  the  parties  making  the  advances  is  to  be  also 
in  gold,  the  court  niav  direct  that  ifc?  decrees  be  entered  for  the  amount  in  like 
currency.—"  7'he  Emily  B.  Souder;'  U.  S.  Supreme  Court,  October  Term,  1873. 


ENGLISH,  AUEBICAN,  AND  COIX)NIAL  CASES.  211 

Will — *'  ReiaUves  " — Time  of  DekrmiruUion  of  Clan — Joint  UnanU  or  Unanti 
in  common. — Upon  gift  to  idatives  after  the  death  of  A  and  B, — HeU  first, 
that  relatives  meant  the  persons  who  would  take  under  the  Statutes  of  Dis- 
tribution. Second,  that  the  class  was  to  be  detennined  at  the  death  of  the 
testatrix.  Third,  that  the  members  of  it  took  as  joint  tenants. — Eagles  v.  X« 
Breton,  42  L.  J.,  Ch.  362. 

Carriers  bt  *  Railway — Negligence — CattU — Injury  caused  by  restlessness, — 
The  G.  N.  R.  Co.  and  defts.  agreed  that  a  complete  and  full  system  of  inter- 
change of  traffic  should  be  estiu^lished  from  all  parts  of  one  company  and 
beyond  its  limits,  to  all  parts  of  the  other  company  and  beyond  its  limits,  with 
through  tickets,  through  rates  and  invoices,  and  interchange  of  stock  at 
junctions,  the  stock  of  the  two  companies  being  treated  as  one  stock.  The 
agreement  provided  for  the  division  of  the  traffic  The  pit.,  wishing  to  send  a 
oow  from  D.  to  S.,  went  to  the  station  of  the  Q.  N.  R.  Co.  at  D.  and  booked  her 
for  S.  by  defts'.  line.  He  signed  a  contract,  by  which  it  was  agreed  that  the 
cow  waa  to  be  conveyed  upon  certain  conditions,  one  of  which  was  as  follows  : 
— "  The  G.  N.  R.  Co.  give  notice  that  they  convey  horses,  cattle,  sheep,  pigs, 
and  other  live  stock  in  waggons,  subject  to  the  following  condition  :  That  they 
will  not  be  responsible  for  any  loss  or  injury  to  any  horse,  cattle,  sheep,  or  other 
animal,  in  the  receiving,  forwarding  or  delivering,  if  such  damage  be  occasioned 
by  the  kicking,  plunging  or  restiveness  of  the  animal."  The  cow  was  put  into 
a  truck  belonging  to  defts.,  and  was  conveyed  to  S.,  where  a  servant  of  defts., 
who  was  in  charge  of  the  yard  or  loading  place,  let  her  out  of  the  truck,  although 
lie  was  cautioned  by  the  pit  not  to  do  so  at  that  time.  The  cow  rushed  out  of 
the  truck,  and  after  running  about  the  yard,  got  upon  the  line  and  was  killed  : 
— fl(8W,  per  totam  Curiam^  having  power  to  draw  inferences  of  fact,  that  the 
Q.  N.  R.  Co.  were  the  agents  of  defts.  to  make  the  contract  for  the  carriage  of 
the  cow,  and  that  if  the  defts.  were  not  protected  by  the  condition  above  set 
out,  an  action  was  maintainable  against  tnem.  Held  also,  per  Blackburn,  J., 
and  Lush,  J.  (Mellor,  J.,  dissentiente),  that  the  accident  to  the  cow  was 
attributable  to  the  fact  that  the  porter  let  her  out  of  the  truck  without  waiting 
a  reasonable  time,  as  he  might  nave  done,  and  that  defts.  were  therefore  liable 
to  pit  for  the  value  of  the  cow. — Gill  v.  Manchester,  etc,,  Rail,  Ch,,  42 
L  J.,  Q.  B.  89. 

K'bolioence — By  Railvniy  Company — Carriage  door  left  unfastened — Cbfi- 
tnbutory  negligence. — The  plaintiff,  m  company  with  his  brother,  was  travelling 
by  an  undeiground  railway.  While  the  train  was  in  motion  he  got  up  for  the 
purpose  of  looking  out  of  the  window,  in  order  to  point  out  some  object  to  his 
orother,  and  placed  his  hand  against  a  bar  which  went  across  the  carriage 
window,  when  the  door  flew  open,  and  he  fell  out  and  was  injured  : — Held,  by 
the  Exchequer  Chamber,  upon  the  argument  of  a  rule  to  enter  the  verdict  for 
defts.  on  the  ground  that  there  was  no  evidence  of  negligence  to  ^o  to  the  jury, 
that  the  role  must  be  discharged,  as  the  question  whetner  the  omission  to  ftisten 
the  door  was  the  cause  of  the  accident  was  rightly  left  to  the  jury.  Per  Kelly, 
C.B.— That  assuming  that  the  question  of  contributory  negligence  could  be 
taken  into  account  in  considering  whether  pit  had  established  &  prima  fade 
case,  that  there  was  no  evidence  oi  contributory  negligence  on  the  part  of  pit — 
Gee  V.  I%e  MetropoUtan  Rail,  Co.  (Ex.  Ch.),  42  L.  J.,  Q.  B.  105. 

Marine  Insurance— G^eti^roZ  average— Ship  filled  toith  xoater  to  extinguish  firt 
—"Average,  if  any,  to  he  adjusted  according  to  British  custom," — A  ship  was 
lying  at  anchor  in  port  with  a  general  cargo  on  board,  when  a  fire  broke  out  in 
the  forehold.  Eveiy  effort  was  made,  but  without  success,  to  extinj^uish  the  fire 
by  throwing  water  down  the  hatchways  and  upon  the  cargo.  Finally  a  hole 
was  cut  in  the  side  of  the  vessel,  and  her  fore  compartment  filled  with  water. 
This  extinguished  the  fire,  and  if  it  had  not  been  done  the  cargo  would  have 
been  destroyed,  and  the  ship  senously  damaged,  if  not  rendered  a  total  wreck. 
Part  of  a  quantity  of  bark  snipped  on  board  oy  pit  was  damaged  or  destroyed 
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by  the  water  which  was  let  into  the  vessel  to  extinguish  the  fire.  The  bark 
was  shipped  under  a  bill  of  lading  which  contained  the  words  *'  average,  if  any, 
to  be  adjusted  according  to  British  custom."  It  is  the  practice  of  British 
average  adjusters  in  adjusting  losses  to  treat  a  loss  occasioned  by  water  in  the 
manner  above  described  as  not  a  general  average  loss  : — Held,  1,  in  accordance 
with  Nimick  v.  Holmes,  25  Pennsylv.  Rep.  366,  that  the  loss  was,  according  to 
the  general  law  of  England,  properly  the  subject  of  a  general  average  contribu- 
tion ;  2,  that  such  general  law  was  excluded  by  the  express  terms  of  the  bill  of 
lading,  inasmuch  as  the  words  **  British  custom  "  could  only  mean  the  practice 
of  Bntish  average  adjusters.— -jS)t€i0art  v.  frest  Indian  and  Pacific  Steanmip  Co,, 
42  L.  J.,  Ci.  B.  84. 

Damages — Measure  of  Damages  in  ctetionfor  breach  of  contract  to  deliver  (roods 
by  Instalments, — Where  in  the  case  of  a  contract  for  the  sale  of  goods  to  be 
delivered  during  certain  specified  times,  the  vendee  treats  a  repudiation  of  such 
contract  by  the  vendor  as  a  breach  of  the  whole  contract,  and  brings  his  action 
for  such  breach  before  the  expiration  of  the  time  for  its  performance,  the  true 
measure  of  damages  is  the  diflerence  between  the  market  and  contract  price  on 
each  of  the  times  when  the  goods  ou^ht  to  have  been  delivered,  and  if  the 
amount  of  such  damages  can  be  diminished,  because  at  the  time  such  repudia- 
tion was  so  treated  as  a  breach  it  was  possible  to  have  made  another  forward 
contract  with  some  other  person  for  the  supply  of  the  goods  during  the  re- 
mainder of  the  times  contracted  for,  it  is  for  the  vendor  to  show  that  such  other 
contract  could  have  been  made. — Roper  v.  Johnson,  42  L.  J.,  C.  P.  65. 

Shipping — Goods  carried  under  Bill  of  Lading — Lien  for  freight  although  goods 
landed — Costs  of  defending  an  action  when  recoverable. — Deft,  shipped  goods  on 
board  a  vessel,  chartered  by  pits,  on  a  voyage  to  a  foreign  port,  under  a  bill  of 
lading,  which  stated  that  the  goods  were  to  be  landed  at  tlie  expense  and  risk 
of  the  consignee.  On  the  arrival  at  the  port  of  destination  there  was  no  con- 
signee readv  to  receive  the  goods,  and  the  vessel  was  thereby  detained  there  for 
a  consideraole  time.  An  action  for  unliquidated  damages  for  such  detention 
was  brought  against  pits,  by  the  owners  of  the  vessel,  and  pita,  defended  the 
action,  alter  giving  notice  thereof  to  defts.,  who  refused  to  have  anything  to  do 
with  it.  Pits,  afterwards  sought  to  recover  from  defts.  the  sam  awaixled  in 
that  action  for  such  detention,  and  also  the  cost  incurred  in  defending  it.  At 
the  trial  the  judge  left  it  to  the  jury  to  say  whether  it  was  reasonaMe  in  the 
present  pits,  to  have  defended  that  action,  and  whether  they  defended  it  in  s 
reasonable  way.  The  judge  also  told  the  jury  that  the  captain  would  lose  hi» 
lien  for  freight  by  landing  the  goods,  as  it  did  not  appear  that  there  was  any 
warehouse  at  such  foreign  port  similar  to  those  under  the  English  warehousing^ 
statutes.  The  jury  having  found  for  pits,  for  the  amount  claimed, — Held,  that 
the  question  was  rightly  left  to  the  jury  as  to  the  liability  of  defts.  to  the  cost» 
of  the  action  brought  against  pits.  Also,  that  the  direction  of  the  judge  that 
the  captain  could  not  land  the  goods  without  losing  his  lien  for  freight  wa» 
wrong,  as  being  too  general  in  its  terms,  since  he  might  land  them  and  yet  pre- 
serve his  lien  for  freight  if  he  kept  them  entirely  within  his  own  exclusive 
control. 

Quasre — Whether  the  captain  would  not  lose  such  lien  if  the  goods  when 
landed  were  placed  in  the  hands  of  an  independent  person,  who  would  have  a 
lien  on  his  own  behalf,  even  though  he  should  undertake  to  the  captain  not  to 
deliver  the  goods  to  the  consignee  without  being  paid  the  claim  for  freight  1 — 
Mors  le  Blanch  v.  TVilson,  42  L.  J.,  C.  P.  70. 

Voyage  or  Tim^  policy — South-west  African  coast  trade— Deviation — Meaning 
of  "  Stay  and  Traded — By  the  terms  of  a  marine  policy  the  insurance  was 
expressed  to  be  an  insurance  on  a  vessel  and  cargo  **  at  and  from  Liverpool  to 
the  west  and  (or)  south-west  coast  of  Africa  during  her  stay  and  trade  therein 
and  back  to  a  port  of  call  or  (and)  discharge  in  the  United  Kingdom."  The 
premium  was  8  guineas  per  cent,  on  the  value  insured.    20  per  cent,  of  the 


ENGLISH,  AMERICAN,  AND  COLONIAL  CASES.'  213 

premium  was  to  be  returned  for  the  risk  ending  in  ten  months,  and  40  per  cent, 
lor  the  risk  ending  in  eight  months  ;  and  there  was  written  in  the  margin  "  held 
covered  at  13s.  4d.  per  cent  per  month  if  longer  than  twelve  months  out"  The 
vessel  having  stayed  a  month  on  the  African  coast  for  the  purpose  of  earning 
salvage,  and  naving  been  damaged  there,  and  afterwards  strandea  on  her  voyage 
home,  the  owners  sued  for  a  total  loss  : — Held,  that  the  words  "  stay  and  trade  " 
meant ''  stay  for  the  purpose  of  trade ; "  and  that,  no  evidence  being  given  that 
staying  for  salvage  purposes  .was  staying  for  an  ordinary  pur^se  of  the  South- 
west African  coast  trade — the  risk  had  been  substantially  varied,  that  these  was 
in  the  absence  of  such  evidence  no  question  for  the  jury,  and  that  they  were 
properly  directed  to  find  for  the  underwriters, — Company  of  African  Merchants 
(Lim.)  v.  British  and  Foreign  Marine  Insur.  Co,  (Lim,)  (Ex.  Ch.),  42  L.  J.,  Ex.  60. 

Sale — Of  grain  to  he  delivered  aJt  afu;tu,re  time — Of  keeping  the  margin  good, — 
A  pctrty  residing  at  a  distance  from  the  city  of  Chicago  employed  a  commission 
merchant  in  that  city  to  purchase  for  him  a  quantity  of  wneat,  to  be  delivered 
at  a  eubsequent  day.  He  agreed  to  allow  the  commission  merchant  one-half  of 
a  cent  per  oushel  as  compensation  for  purchasing,  and  to  advance  ten  cents  per 
bofibel  as  a  margin,  and  to  keep  it  good  at  that  sum.  It  was  also  imderstood 
that  when  the  grain  should  be  delivered,  the  commission  merchant  was  to  pay 
for  and  store  tne  same,  holding  it  to  secure  his  advances,  which,  with  interest 
and  stora^,  were  to  be  paid  when  the  wheat  should  be  sold.  The  wheat  was 
purchaaed,  and  the  margin,  as  agreed  upon,  was  paid  to  the  commission 
merchant,  and  soon  after  the  price  of  wheat  began  to  decline,  of  which  the 
commission  merchant  advised  the  party  for  whom  he  had  purchased,  and  asked 
for  instructions  in  regard  to  the  sale  of  the  wheat.  Subsequently,  the  latter 
was  advised  that  the  margin  already  deposited  had  been  absorbed  by  the  further 
decline  in  the  market,  and  was  requested  to  put  up  more  maipn,  which  he 
fjuled  to  do,  and  thereupon  the  commissioti  merchant  sold  the  wneat  at  a  con- 
siderable loss  :  Held,  the  margin  not  being  kept  good,  the  commission  merchant 
had  the  right  to  sell  the  grain  upon  the  notice  given. — MoelUr  et  aL  v.  M^Lagan^ 
60  Illinois  Rep.  317. 

Partnership— Proo/  thereof, — In  an  action  against  A  and  6  on  a  promissory 
note  signed  A  &  Co.,  the  declaration  alleged  that  A  and  B  were  partners  in 
buaness  under  the  firm  name  of  A  and  Co.,  and  as  such  made  the  note  sued  on. 
B  denied  the  partnership  and  his  joint  liability  with  A  as  partner  on  the  note. 
The  pit  introauced  in  evidence  the  not^,  and  a  bond  for  a  deed  for  certain  mill 
property,  executed  by  a  third  person,  with  the  knowledge  of  B.  to*  ^  A  and  B, 
composing  the  firm  of  A  and  Co.,"  which  bond  was  duly  recorded.  It  appeared 
that  B  made  the  most,  if  not  all,  the  payments  on  the  property,  and  that  when 
reimbursed  by  A,  the  property  was  to  be  the  property  of  A  ;  that  the  note  was 
executed  for  work  done  in  the  mill  by  the  pit  as  miller;  that  B  visited  the  mill 
several  times  after  the  purchase.  A  testified  that  B  never  had  any  interest  in 
the  mill  business  ;  that  he  alone  was  interested  in  that,  and  assumed  the  firm 
name  of  A  &  Co.  in  which  to  transact  business  ;  that  the  firm  was  himself  and 
no  other ;  that  B  never  authorized  him  to  use  his  name,  nor  did  he  ever 
represent  to  others  or  to  the  pit  that  B  had  any  interest  in  the  mill  business ; 
that  the  interest  of  the  latter  only  extended  to  the  real  estate :  Held,  th6  evidence 
was  sufficient  to  charge  B  upon  the  note  ;  that  the  bond  for  a  deed  to  the  mill 
property,  taken  with  the  knowledge  and  consent  of  B,  in  which  A  and  B  were 
described  as  composing  the  firm  of  A  &  Co.,  and  put  on  record,  was  a  holding 
out  to  the  world  that  they  were  partners  in  the  mill  property  and  in  the  busi- 
nese  of  the  mill,  though,  as  between  themselves,  there  may  have  been  no  partner- 
ship in  the  mill  businesa — fVheeUr  v.  M*Eldovmey,  60  Illinois  Rep.  358. 

Prikcifal  akd  Surety — Master  and  Servant — Alteration  of  Terms  of  Ser^ 
vice. — ^A  bond  was  ^iven  by  a  surety  that  a  servant  would  from  time  to  time, 
and  at  all  times  dunng  the  service,  satisfactorily  account  for  and  pay  over  to 
the  master  all  monies  received  by  the  servant  for  the  master's  use.    One  of  the 
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terms  of  the  service  was  that  it  should  be  terminable  by  one  month's  notice  on 
either  side,  but  this  was  not  known  to  the  surety.  After  commencement  of  the 
seryice  the  master  and  servant  agreed,  without  the  knowledge  of  the  surety, 
that  the  service  should  be  terminable  by  three  months'  notice.  Held  (dvA, 
Martin,  B.),  that  the  surety  was  not  discharged.  But  the  servant  having  failed 
to  account  for  and  pay  over  monies  he  had  received  for  his  master's  use,  and 
the  master  having,  with  knowledge  and  without  informing  the  deft,  thereof, 
retained  the  servant  in  his  service, — Held,  that  the  surety  was  discharged  as  to 
defaults  committed  by  the  servant  after  he  was  so  retained. — Sanderson  v.  Aston, 
42  L.  J.,  Ex.  64. 

Banking  Compakt — MisrepresentaHon  made  hy  Manager, — Pit,  a  customer 
of  the  Sheffield  and  Hallamshire  Bank,  was  asked  to  sell  some  iron  of  the  value 
of  jC2000  or  £3000  to  Sir  William  Russell.  He  reauired  a  reference  as  to  his 
credit,  and  was  referred  to  the  Cheltenham  Branch  ot  the  Gloucestershire  Bank- 
ing Company.  At  his  request  the  manager  of  the  Sheffield  and  Hallamshire 
Bank  wrote  to  the  manager  of  the  said  Bank  at  Cheltenham,  of  which  one  of 
defts.  was  public  officer  : — **  I  shall  be  much  obliged  by  the.  favour  of  your 
opinion,  in  confidence,  of  the  respectability  and  stanoting  of  Sir  W.  Russell,  and 
whether  you  consider  him  responsible  to  the  extent  of  £50,000."'  Deft.  Goddard, 
who  was  the  manager  of  the  C.  branch,  wrote  in  answer  : — *^  I  am  in  receipt  oi 
your  favour  of  the  8th  instant,  and  beg  to  say,  in  reply,  that  Sir  William  Russell 
18  the  Lord  of  the  Manor  of  Charlton  iCings,  near  this  town,  with  a  rent  roll,  I 
am  told,  of  over  £7000  per  annum,  the  receipt  of  which  is  in  his  own  hand,  and 
has  large  expectancies,  and  I  do  not  believe  he  would  incur  the  liability  you 
name  unless  he  was  certain  to  meet  the  engagement."  The  representation  con- 
tained in  the  last-mentioned  letter  was  false,  to  the  knowledge  of  the  deft. 
Goddard,  who,  in  writing  it,  acted  within  the  scope  of  the  general  authority 
conferred  upon  him  as  manager  of  the  branch,  but  the  Banking  Company  had 
no  knowledge  otherwise  than  through  Goddard  that  such  a  letter  had  been 
written,  nor  did  they  give  him  any  express  authority  to  write  the  particular 
letter.  The  G.  Bankmg  Company  was  a  copartnership,  formed  under  7  Geo.  IV. 
c.  46. — Held,  that  the  signature  of  deft.  Goddard  was,  under  the  circumstances, 
a  signature  not  of  an  agent  merely,  but  of  the  banking  company,  and  therefore 
"  of  the  party  to  be-charged  therewith,"  within  the  6th  section  of  9  Geo.  IV.  c  14. 
Held  also,  that  the  conmiunication  contained  in  the  letter  was  not  that  of  deft, 
Goddard  personally,  but  of  the  banking  company ;  that  ])lt.  being  a  customer 
of  the  S.  and  H.  l^nk  was  entitled  to  maintain  an  action  in  respect  of  the  mis- 
representation made  in  the  letter  written  by  Goddard  ;  that  the  banking  com- 
pany was  liable  for  the  fraudulent  representations  of  its  manager  made  in  the 
course  of  conducting  the  business  of  the  company ;  and  that  Goddard  the 
manager  and  the  banking  conipany  were  both  liable  to  be  sued  jointly. — Swift 
V.  fFinterbotham,  42  L.  J.,  Q.  B.  1 11. 

Compensation — Lands  Clauses  Consolidation  Act  1845 — Lands  injuriouthf 
affected, — Pit  carried  on  business  in  premises  consisting  of  a  house,  warehouse, 
stables,  etc.,  near  a  draw-dock  leading  into  the  river  Thames.  The  dock  was 
Aee  and  public,  but  was  principally  used  by  nit.  and  certain  other  persons 
whose  premises  were  in  proximity  to  it.  A  roaaway  existed  between  the  edge 
of  the  dock  and  pit's  premises,  which  had  an  enhanced  market  value  by  reason 
of  their  proximity  to  the  dock.  Defts.,  in  making  an  embankment  under  their 
private  Acts,  filled  up  and  destroyed  the  dock ;  and  thereby  pit's  premises 
became  diminished  in  value  in  the  market^Heit^,  by  the  Court  of  Exch.  Ch. 
(Cleasby,  B.,  dissentUnU),  affirming  the  judgment  below,  that  pit  was  entitled 
to  compensation  under  8  &  9  Vict  c.  18,  sec.  68,  as  his  land  nad  been  injur- 
iously affected  by  defts'.  works.  [Beckett  v.  Midland  Ry,  Co,,  37  L.  J.,  C.  P.  11 ; 
L.  R.  3,  C.  P.  82  ;  Chamberlain  v.  London  and  Crystal  Palace  Ry,  Co.,  31  L.  J., 
Q.  B.  201 ;  32  L.  J.,  Q.  B.  173  ;  Rickett  v.  Metrop,  Ry,  Co.,  36  L.  J.,  Q.  B.  205 ; 
L.  R.  4  E.  &  J.  App.  175  ;  and  Cal  Ry.  Co.  y.  Cgilvy,  2  Macq.,  229,  considered.] — 
McCarthy  v.  Metrop.  Board  of  Works,  42  L.  J.,  Q.  B.  81. 
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TiLEQBAPH  MssaAGES — Proviium  a$  to  repealing — Company  cannot  purchase 
Kunwiion  from  gro$M  negligence — Evidence — Burden  of  proof, — 1.  Admitting  the 
blank  of  the  company  upon  which  the  message  signed  by  the  pits,  was  sent 
with  the  usual  proyision  printed  in  it  in  regaia  to  repeating  messages  was  a 
contract,  held,  tnat  it  did  not  and  could  not  exonerate  the  company  from  the 
use  of  ordinary  care  and  diligence,  both  as  to  their  instruments  and  the  care 
and  skill  of  their  operators.    2.  A  telegraph  company  cannot  purchase  exemp- 
tion from  gross  negligence.    3.  It  is  the  duty  of  the  receiver  of  the  message  to 
telegraph  to  ascertain  the  correctness  of  the  message;  that  the  company  was 
bound  to  send  the  message  correctlyin  the  first  instance.    Per  curiam  (with 
regard  to  the  repeating  clause)  : — '*  We  now  desire  to  say  it  (i.e,  the  clause  on 
the  telegraph  shp  declaring  that  the  telegraph  company  shall  not  be  liable  for 
eiTor  in  transmitting  any  unrepeated  message,  or  for  error  or  delay  in  transmitting 
a  repeated  message  beyond  200  times  the  sum  paid  therefor)  is  not  a  contract 
binding  in  law  for  these  reasons  :  our  Statute  makes  it  the  duty  of  telegraph 
companies  to  transmit  all  messages  committed  to  them  for  purposes  of  trans- 
misBion  in  the  order  in  which  they  are  received ;  they  are  bound  by  law  to 
serve  all  who  apply ;  they  are  public  institutions,  established  by  public  law, 
and  to  whom  is  granted  the  right  of  eminent  domain.    Persons  who  unlawfully 
injure  or  moles^  or  destroy  any  of  their  lines,  posts,  piers,  etc.,  on  conviction 
are  deemed  guilty  of  a  misdemeanour,  and  liable  to  fine,  or  imprisonment  in  the 
penitentiary,  or  both.    Failing  to  transmit  a  message,  or  suppressing  a  message, 
or  making  known  its  contents  to  any  one  other  than  the  party  to  whom  it  is 
addressed,  is  deemed  a  misdemeanour,  and  punished  by  a  fine  not  exceeding  one 
thousand  dollars.    By  section  4  of  the  Act  such  companies  have  the  power  to 
purchase,  receive  and  hold  such  real  estate  as  may  be  necessary,  etc.,  and  may 
appoint  such  directors,  officers  and  agents,  and  employ  such  8er\'ants,  and  make 
mch  prudential  rules,  regulations  and  bye-laws,  as  may  be  necessary  in  the 
transaction  of  the  business,  not  inconsistent  with  the  laws  of  this  State  or  of  the 
United  States.   (Laws  of  1849,  p.  188.)  This  Act  imposes  upon  these  companies 
duties  to  perform  to  the  public  which  they  must  perform,  nolens  volens.    For 
their  performance  they  are  entitled  to  a  reasonable  compensation,  the  tariff  of 
which  they  adjust  themselves,  under  the  power  granted  by  the  fourth  section. 
When  this  tariff  is  paid  by  the  sender  of  a  message  the  duty  of  the  company 
begins.     This  payment  is  the  consideration  for  the  performance  of  its  duty  in 
each  particular  case.    On  the  assumption,  then,  that  it  is  the  duty  of  the  com- 
pany to  transmit  correctly  the  message  for  which  they  have  received  compensa- 
tion, where,  in  law,  arises  any  obligation  on  the  part  of  the  sender  to  repeat  the 
message  7    The  fact  is  conceded  that  a  telegraph  company  is  the  servant  of  the 
public,  and  bound  to  act  whenever  called  upon,  their  charges  being  paid  or 
tendered.    They  are  in  that  respect  like  common  carriers,  the  law  imponing 
upon  them  a  duty  which  they  are  bound  to  discharge.    The  extent  oi  their 
liability  is  to  transmit  correctly  the  message  as  delivered.    This  is  conceded. 
But  it  is  decided  by  all  the  Courts  that  a  common  carrier  can  by  contract  re- 
strict this  liability.    The  argument  is  that  the  condition  for  repeating  is  such  a 
restriction,  and,  being  in  writing,  and  signed  by  the  sender,  is,  to  all  intents 
and  purposes,  binding  upon  hiin  as  a  contract    The  question  at  once  arises, 
where  is  the  consideration  for  this  contract  1    It  does  not  move  from  the  com- 
pany :  on  the  contrary,  they  demand  of  the  sender  of  the  message  50  per  cent, 
m  addition  for  repeatmg— for  assuring  the  faithfulness  of  their  own  conduct. 
We  fail  to  perceive  any  consideration  whatever  on  which  to  base  this  so-called 
contract,    tt  is  not  a  contract  of  any  legal  or  binding  force.    This  Court  said, 
in  lUinois  Central  ftailroad  Company  v.  Morrison  et  al,,  19  Ills.  136,  that  a  com- 
mon carrier  might  restrict  his  common  law  liability  by  a  contract  fairly  made 
with  the  shipper.    In  that  case  the  contract  was  specitd  and  under  seal,  and  for 
which  the  Railroad  Company  paid  a  valuable  consideration  by  reduction. of  the 
freight  charges.    That  was  a  bmding  contract  for  value.    The  one  in  question 
is  not  so,  and  does  not  possess  one  of  the  essential  elements  of  a  valid  and  bind- 
ing contract,  namely,  a  consideration.    It  is  a  sham  and  a  deluaioni  and  an 
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impoBition  upon  the  public,  who  are  compelled  to  resort  to  this  agency  in  the 
transaction  of  their  business.  If  it  be  a  contract,  the  sender  entering  into  it 
was  under  a  species  of  moral  duress ;  his  necessities  compelled  him  to  resort  to 
the  telegraph  a^  the  only  means  through  which  he  could  speedily  transact  the 
business  in  hand,  and  he  was  .compelled  to  submit  to  such  conditions  as  the  com- 
pany, in  their  corporate  greed,  might  impose,  and  sign  such  a  paper  as  the  com- 
pany might  present.  '  Prudential  rules  and  regulations,'  such  as  the  company 
38  authorized  by  Statute  to  establish,  cannot  be  understood  to  embrace  sucn 
regulations  as  shall  deprive  a  party  of  the  use  of  their  instrumentality,  save  by 
coming  under  most  onerous  and  unjust  conditions. .  The  true  doctrine  is  that  a 
mistake  in  transmission  is  prima  facie  evidence  of  negligence,  and  the  burden 
is  on  the  company  to  show  the  contrary ;  that  if  these  companies  rely  upon  a 
contract  as  restricting  their  liability,  it  is  incumbent  on  them  to  show  a  valid 
contract  freely  entered  into  by  the  sejider  of  the  message,  and  for  a  valuable 
consideration  paid  by  the  company  or  acknowledged  by  the  sender ;  that  even 
such  contract  will  not  relieve  the  company  from  gross  negligence. — Tyler  v. 
Western  Union  Telegraph  Co,,  in  Supreme  Court  of  Illinois,  Feb.  7,  1873, 
Chicago  Legal  News,  Sept  13,  1873. 
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SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriffs  Dove  Wilson,  and  Guthrie  Smith. 

JOHN  smith's  executor  V.  JOHN  ORAN. — October  29,  1873. 

Sale — Ready-money  Payment — Proof  ^Payment, — This  was  an  action  at  the  in- 
stance of  James  Smith,  farmer,  Drumferque,  Oartly,  executor  of  John  Smith, 
farmer,  Coynachie,  Gartly,  against  John  Cran,  cattle  dealer,  Gartly,  for  pay- 
ment of  £\0%  being  the  price  of  five  cattle  sold  and  delivered  by  the  deceased 
John  Smith,  to  deir.,  at  Coynachie  on  6th  March  1873.  Defr.  denied  being 
due  the  sum  sued  for,  alleging  that  the  cattle  were  delivered  on  the  dav  of  pur- 
chase and  paid  for  at  the  time  of  delivery.  The  following  interlocutor  has  been 
pronounced : — 

*^  Aberdeen,  29th  October  1873, — Having  considered  the  cause,  Finds  that  the 
defr.  has  not  paid  for  the  cattle  sold  to  him  on  6th  March  1873,  as  set  forth  in 
the  summons ;  and  therefore  decerns  against  the  defr.  in  terms  of  the  con- 
clusions of  the  summons ;  Finds  the  pursuer  entitled  to  expenses. 

"  J.  Dove  Wilson. 

*^  Note, — The  question  in  this  case  is  whether  the  defr.  has  paid  for  the  cattle 
purchased  by  him  from  the  late  Mr.  Smith,  farmer,  Coynachie,  on  6th  March 
1873,  at  the  price  of  ^£106.  The  question  is  one  of  pure  fact,  and  the  contention 
of  the  defr.  is  that  he  paid  for  the  cattle  at  the  time  of  sale  and  delivery. 

"  The  proper  evidence  of  the  payment  of  so  large  an  amount  as  that  at  stake 
would  be  a  written  discharge  ;  out  in  the  present  case  evidence  of  that  kind 
cannot  be  looked  for,  it  is  not  the  custom  in  the  trade  in  question  either  to 
give  or  to  expect  receipts.  Indeed,  no  writing  of  any  kind  passes  on  the  bar- 
gain, and,  therefore,  it  would  be  all  the  more  unreasonable  to  make  written 
evidence  of  payment  indispensable.  There  is  sufficient  authority  for  the 
admission  of  parole  evidence  of  payment  when  written  evidence  is  not  to  be 
expected,  and  this  point  was  not  disputed  by  the  pursuer. 

*^  But  although  written  evidence  of  the  payment  may  be  dispensed  with,  it 
does  not  follow  that  all  evidence  of  it  whatever  is  to  be  dispensed  with.  Mid 
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the  conclusion  arrived  at  is  that  the  averment  of  payment  is  to  be  preBumiid  to 
be  trae  unless  it  can  be  disproved.  It  is  sometimes  said  that  businesses  in 
▼hich  receipts  are  not  customary  are  -to  be  considered  as  ready-money  busi- 
nesses, and  that  payment  at  the  time  of  making  the  bargain  or  taking  delivery 
is  to  ))e  presumed.  But  the  presumption  in  Buch  case  is,  as  Lord  Cockbum 
hu  pointed  out,  not  a  legal  presumption,  but  a  presumption  of  practical  life. 
{Bama  V.  ColviUe,  16th  January  1840,  2  D.  337.)  Evidence  of  the  custom  of 
paying  at  the  time  is  therefore  merely  so  much  evidence  to  be  considered  in 
support  of  the  fact  of  payment.  In  many  cases  the  presumption  thus  arising 
would  be  as  strong  as  if  it  were  a  legal  presumption. — in  such  cases,  for  ex- 
ample, as  market  traAsactions  or  tavern  bills,  where  the  custom  to  pay  on  the 
spot  is  uniform  and  invariable ;  but  the  nature  of  the  presumption  must  be 
nevertheless  attended  to,  because,  were  it  not  a  legal  presumption,  its  value  would 
be  always  the  same,  wheieas  if  it  be  merely  a  presumption  of  fact,  its  value, 
in  considering  the  evidence,  will  vary  exactly  according  to  the  uniformity  of 
the  custom  of  paying  at  the  time  in  the  particular  trade. 

'^  In  the  present  case,  it  appears  to  the  S.-S.  that  the  weight  to  be  attributed 
to  the  custom  of  paying  ready  money  as  proving  payment  at  the  time  is  not 
strong.  The  cattle  were  not  bought  in  the  market,  but  at  Mr.  Smith's  farm. 
The  way  in  which  farmers  and  cattle  dealers  do  business  when  cattle  are  sold 
at  the  farms  seems  sufficiently  loose,  but  the  defr.  himself  admitted  that  he 
often  bought  cattle  at  farms  without  paying  for  them  till  after  delivery.  There 
is,  further,  plenty  of  evidence  to  show  that  cattle  so  bought  are  sometimes  paid 
at  the  time,  and  sometimes  not  till  after  a  short  intervid.  The  practice  varies 
so  much  that  some  of  the  witnesses  cannot  say  whether  it  is  the  rule  or  the 
exception  to  pay  at  the  time.  The  evidence  ior  the  defr.  on  this  part  of  the 
case  IS  mostly  directed  towards  showing  that  his  own  practice  was  always  to  pay 
cash,  and  there  is  little  attempt  to  show  anything  like  an  invariable  custom  to 
pay  cash.  The  evidence  as  to  the  defr.  having  always  paid  cash  is  contradicted, 
not  only  by  his  own  admissions,  but  by  his  own  note-book,  where  the  entries 
of  credit  transactions  are  numerous. 

"  The  evidence  as  to  the  custom  of  payment  in  cash,  although  it  is  not  strong, 
might  be  strong  enough  to  turn  the  tables  in  favour  of  the  defr.  were  there  no 
contradictory  evidence.  For  example,  had  it  been  a  case  in  which  nobody  but 
the  pursuer  and  defr.  had  been  present  at  the  bargain,  and  no  independent 
testimony  were  to  be  had,  there  might  have  been  no  other  course  open  except 
to  hold  that  what  usually  happened  had  happened.  But  in  the  present  case 
there  is  evidence  of  the  strongest  possible  kind  to  rebut  any  presumption  aris- 
ing from  the  mere  practice.  The  seller  died  on  16th  April,  about  six  weeks 
after  the  sale,  and  on  his  death-bed  stated  deliberately  and  clearly,  while  in 
posBeasion  of  all  his  senses,  that  the  debt  had  not  been  paid.  That  he  stated 
It  in  this  way  is  proved  by  the  evidence  of  two  respectable  and  disinterested 
witnesses.  The  conscientiousness  of  the  statement  thus  made  by  the  deceased 
it  is  hardly  possible  to  question.  He  knew  he  was  dying,  and  he  had  no  motive 
which  coula  lead  him  to  state  anything  other  than  what  was  true.  And  it 
seems  equally  impossible  to  doubt  his  accuracy.  The  question  whether  he  had 
or  had  not  got  payment  of  £106  was  not  one  about  wliich  he  could  be  mistaken, 
or  which  he  could — while  apparently  retaining  his  senses — have  forgotten  within 
80  short  a  period. 

**  If  there  be  no  reason  to  question  either  the  accuracy  or  the  conscientious* 
neas  of  the  statement  made  by  the  deceased,  it  is  plain  that  it  is  entitled  to 
great  weight,  and  in  the  face  of  such  a  statement  the  S.-S.  is  of  opinion  that 
the  presumption  of  payment  at  the  time,  arising  from  the  alleged  practice  of 
payiDff  ready  money,  is  insufficient  to  support  the  defr.'s  case.  It  was  con- 
tended that  the  deceased's  statement  was  of  no  more  value  than  his  oath  would 
have  been  had  he  been  living ;  but  the  circumstances  in  which  the  statement 
was  made  give  it  more  solemnity  than  any  oath  could  have,  and  at  the  moment 
it  was  made  the  deceased  was  of  all  possible  vritnesses  the  most  disinterested 
andimpartiaL 
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There  was  a  good  deal  of  evidence  led  to  show  that  the  defr.  had  the  means 
and  the  opportunity  of  makinc  payment.  It  is  clearly  made  out  that  he  had 
ample  m^ns  with'  him  to  have  made  the  payment  in  ready  money.  The 
evidence  that  he  had  the  opportunity  of  making  the  payment  is  by  no  means 
clear.  The  defr.'s  story  is  that,  after  he  had  bought  the  cattle  in  dispute,  the 
deceased  took  him  into  a  byre  to  look  at  two  other  cattle,  and  that  while  he  was 
there  alone  with  the  deceased  he  paid  him.  He  says  tnat  he  then  paid  both 
for  the  cattle  in  dispute  and  for  a  balance  due  on  the  sale  of  a  cow  which  he 
had  bought  on  a  previous  occasion.  It  must  be  the  fact  that,  on  the  day  in 
question,  the  defr.  did  pay  to  the  deceased  money  without  its  being  observed 
by  any  one,  because  he  must  have  settled  that  day  for  the  former  purchase  he 
made  from  the  deceased  ;  but  in  so  far  as  the  matter  can  be  judged  of  by  the 
evidence,  independently  of  the  defr.'s  statement,  this  payment  can  only  have 
been  for  the  balance  of  the  former  purchase,  and  must  have  been  made  before 
the  purchase  in  question  was  entered  upon.  The  present  purchase  was  begun 
by  an  inspection  of  the  cattle  by  deceased  and  the  pursuer  in  the  byres,  and 
was  settled  in  the  deceased's  house,  and  there  is  no  evidence  that  the  deceased 
and  the  defr.  were  together  in  the  byres  after  that.  It  cannot  l)e  said  that  it 
has  been  shown  to  be  impossible  that  they  should  have  been,  because  thingt) 
may  happen  without  being  observed,  but  the  tenor  of  the  evidence  is  all  to  the 
effect  that  they  were  not.  Although  there  were  many  servants  about,  no  one 
saw  the  deceased  back  in  the  byres  again  after  the  first  inspection  of  the  cattle. 
When  the  deceased  went  to  give  the  order  to  take  the  cattle  away,  it  is  proved 
both  that  he  did  not  go  to  the  byres,  and  that  the  defr.  was  not  with  him  ;  and 
when  the  deceased  went  out  to  see  the  defr.  away,  it  is  proved  that  he  went 
only  to  his  garden.  It  is  not  easy  to  gather  from  the  defr/s  statement  whether 
he  means  that  the  deceased  got  payment  on  one  of  these  two  occasions,  or  that 
he  was  out  on  some  third  occasion  ;  but  if  the  latter  is  what  the  defr.  means, 
there  is  no  evidence  that  the  deceased  was  out  on  any  other  occasion.    .   .    . 

"  The  frequency  with  which  cases  such  as  the  present  have  occurred  of  late 
suggests  the  observation  that  the  mode  in  which  dealers  and  farmers  conduct 
this  kind  of  business  in  question  cannot  be  safe.  It  is  worth  while,  then,  con- 
sidering whether  it  would  not  be  well,  in  all  but  market  transactions,  if  a  more 
frequent  use  of  written  evidence  were  made.  It  would  be  a  very  simple  matter 
for  a  farmer  who  sells  cattle  without  getting  the  price  to  take  a  receipt  for 
them  ;  and  equally  simple  for  a  dealer  who  buys  at  a  farm  and  pays  to  take  a 
receipt  for  his  money  ;  and  were  this  done  litigations  like  the  present  would 
be  scarcely  possible.  J.  D.  W." 

The  defr.  appealed.    The  following  is  the  Sheriff's  interlocutor  on  appeal : — 

**Ed%nburghy  23rd  January  1874. — The  Sheriff  having  heard  parties'  pro- 
curators on  the  defr.'s  appeal  against  the  interlocutor  of  29th  October  last,  and 
considered  the  record,  proof,  and  whole  process.  Dismisses  the  appeal,  affirma 
the  interlocutor  of  S.-S.,  and  decerns.  J .  Guthrib  Smitb. 

"  Note. — The  defr.  has  been  unable  to  produce  any  evidence  of  payment 
beyond  his  own  oath,  aided  by  the  circumstance  that  at  the  time  of  purchase  he 
had  the  money  wherewith  to  pay  the  cattle,  and,  in  point  of  fact,  paid  for  a 
number  of  beasts  bought  at  a  neighbouring  farm  next  day. 

'*  If  it  had  appeared  that  the  usual  course  of  trade  was  to  pay  cash  on  de- 
livery, or  even  that  such  had  been  the  general  habit  of  dealing  between  the 
parties,  the  burden  of  proof  might  have  been  shifted.  But  the  defr.  admita 
Iiimself  that  in  his  dealings  at  other  farms,  and  in  particular  in  buying  from 
Coynachie,  his  practice  was  by  no  means  uniform.  Nothing  therefore  may  be 
inferred  from  his  course  of  dealing,  and  no  presumption  arises  from  his  having 
the  means  of  paying,  or  of  his  paying  the  purchases  made  elsewhere  next  day. 

<<  When  Mr.  Smith  stated  on  his  deathbed  that  the  cattle  were  unpaid,  he 
was  speaking  imder  circumstances  of  unusual  solemnity.  He  does  not  seem 
to  have  been  the  man  to  pass  with  a  lie  on  his  lips  into  the  presence  of  hia 
Maker,  for  the  sake  of  giving  his  brother  £\0Q,    Nor  can  it  be  suggested  that 
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he  got  the  money  and  had  forgotten  the  circumstance,  hecause  he  made  the 
TCT7  same  statement  to  the  pursuer  the  very  night  on  which  the  defr.  had  pur- 
chaied  and  removed  the  cattle.  On  the  other  hand,  while  Mr.  Smith's  recol- 
lection is  so  clear,  the  defr.'s  testimony  is  not  so  distinct  as  it  might  he.  For 
example,  he  is  certain  he  got  a  luckpenny,  hut  what  was  the  amount  of  it  he 
has  no  idea. 

**  Thus,  as  hetween  the  two  parties  to  the  original  transaction,  the  hurden  of 
proof,  which  in  the  circumstances  was  undoubtedly  incumbent  on  the  defr., 
|ias  not  been  discharged  ;  and  when  the  Sheriff  takes  into  a;Ccount  the  corro- 
borative evidence  furnished  by  the  bther  witnessess  who  were  present  about 
the  premises  on  the  occasion  of  the  sale,'  he  is  of  opinion  that  the  S.-S.  has 
arrived  at  a  right  result.  J.  G.  S." 

AcL — Dr,  Grub, Alt. — J.  P.  Cumine, 


SHERIFF  COURT  OF  ABERDEENSHIRE— PETERHEAD. 

Sheriff  Dove  Wilson. 

HUGH  o.  BitncE  V.  ROBERT  FERGUSON — 22nd  January  IS7 4. 

Strayed  Cattle — Herding  Acts, — In  this  case  the  petitioner,  a  veterinary  sur- 

§eon  in  New  Deer,  raised  proceedings  in  the  Ordinary  Court  against  the  respon- 
ent,  a  flesher  in  New  Deer,  for  the  disposal  of  a  horse  of  the  respt's  found 
straving  in  a  park  of  the  petr.'s  on  24th  June  last.  The  petition  was  remitted 
to  the  Small  Debt  Court,  and  the  following  judgment  has  been  pronounced — in 
which  the  circumstances  of  the  case  are  duly  set  forth  : — 

''-I  think  the  petr.  entitled  to  the  consigned  money  and  to  expenses.  It 
appears  that  when  the  re3pt.'s  horse  was  seized  it  was  trespassing  on  the  petr.'s 
land.  This  happened  in  consequence  of  the  respt's  failure  to  tether  it  securely 
when  it  was  grazing,  and  it  was  not  the  first  time  the  same  thing  had  occurred. 
Immediately  on  seizing  it.  the  petr.  wrote  to  the  respt,  telling  him  to  come  and 
settle  for  the  damages,  otnerwise  the  horse  would  be  sent  to  livery.  The  respt. 
was  from  home  when  the  letter  was  delivered.  His  servant,  however,  went  to 
the  petr.,  but  the  servant  did  not  settle  for  the  damages,  and  the  horse  was  not 
deUvered  up.  It  was  then  sent  to  livery.  The  respt.  returned  home  on  the 
evening  of  the  day  on  which  this  occurred,  but  though  he  was  well  aware  of  all 
the  facts,  he  returned  no  answer  to  the  letter,  and  took  no  steps  either  to  pay 
damages  or  recover  his  horse.  He  remained  passive.  After  waiting  some  days 
the  petr.  presented  this  petition,  craving  warrant  to  sell  the  horse.  On  the 
case  being  called,  the  respt.,  on  the  suggestion  of  the  S.-S.,  deposited  £2  and 
got  his  harse  back.  The  questions  now  are — who  is  to  get  this  money  ?  and 
who  b  to  get  expenses  1  and  those  turn  on  whether  the  petr.'s  proceedings  were 
legal  or  illegal.  I  think  that  the  petr.'s  proceedings  were  legal.  The  respt  was 
unioubtedly  wrong  to  begin  with,  because,  whatever  right  he  had  to  have  his 
horse  grazing  where  it  was,  he  had  none  to  have  it  on  the  petr.'s  grass.  He 
contends  that,  notwithstanding  this,  the  petr.  had  no  right  to  seize  it,  either  at 
common  law  or  under  the  Acts  about  herding  and  enclosing.  These  Acts  not 
being  founded  on  need  not  be  considered.  At  common  law  it  seems  to  me  that 
the  power  to  seize  an  animal  which  is  trespassing  exists.  The  right  existed 
prior  to  the  Herding  Acts,  and  Erskine  (III.  vi.  28)  lays  down  that  the  Herd- 
ing Acta  merely  supplemented  it  From  Stair  (I.  ix.  24),  and  the  cases  quoted 
by  him,  it  appears  that  he  held  the  same  view.  These  authorities  seem  to  me 
sufficiently  to  establish  the  petr.'s  right  to  act  as  he  did,  and  I  observe  the 
learned  editor  of  the  last  edition  of  Erskine's  Inetitutes  says  that  the  course 
taken  by  the  petr.  in  the  present  case  is  the  usual  course.  The  respt 
inaintained  that,  eyen  supposmg  the  petr.  had  the  right  to  seize  the  horse, 
in  the  first  instance,  he  ought  to  have  given  it  up  when  the  respt's  servant 
went  for  it  He  avers  that  the  servant  offered  to  pay  the  damages,  and  that 
this  offer  was  tefosed.   This  statement  is  unproved,  and  is  altogether  improbable. 
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It  is  absurd  to  suppose  that  the  petr.  refused  pajrment  of  the  damages 
within  half  an  hour  of  asking  for  them  ;  and  I  thinx  it  plain  that  the  servant 
did  not  offer  any  payment  The  petr.  was  therefore  not  bound  to  give 
the  horse  to  the  servant,  and  he  never  had  another  opportunity  of  giving  it  up. 
The  respt  chose  to  pay,  no  attention  to  the  written  offer  to  do  so  whicu 
he  had  in  his  possession,  and  it  seems  to  me  that  the  least  thing  he  could  have 
done,  after  allowing  his  horse  to  eat  his  neighbour's  grass,  was  to  go  and  see 
his  neighbour  and  endeavour  to  settle  with  him.  Had  he  done  that,  he  might 
easily  have  had  his  horse  back.  The  tender  to  pay,  or  to  consign  in  safe  custody 
a  moderate  sum  for  damages,  would  have  entitled  him  to  get  the  horse.  The 
cases  cited  \>y  Stair  show,  that  if  the  person  who  uses  the  strong  remedy  of 
seizing  the  horse,  uses  it  in  the  least  bevond  what  is  absolutely  necessaiy  for 
his  own  protection,  he  will  render  himself  liable  in  damages.  In  this  case  it 
was  no  fault  of  the  petr.'s  that  the  horse  was  detained,  but  simply  because 
the  respt  did  not  go  forward  and  make  some  reasonable  offer  of  amends. 
He  left  the  petr.  in  the  predicament  of  either  giving  up  the  horse  uncon- 
ditionally, or  applying  to  the  Judge  Ordinary  ;  ana  as  the  petr.  was  not 
bound  to  accept  the  former  alternative,  he  was  entitled  to  take  the  latter.'' 

Act.—D.  Mc^rtin. Alt.— A.  Fletcher. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriffs  Quthbie  Smith  and  Thomson. 

SIR  ARCHIBALD  GRANT  V.  J.  AND  W.  FARQUHAB'S  TRUSTEE. — 17 th  March  1874. 

Landlord  and  Tenant — Hypothec — Sequestration — Cow  in  Calf — Partus  sequAtwr 
ventrem. — In  May  last,  Sir  Archibald  Grant  of  Monymunk  obtained  a  warrant 
of  sequestration  of  the  effects  of  James  Farquhar  and  William  Farquhar,  far- 
mers, Blairdaff  and  Rothens,  in  security  of  the  rent  of  crop  1.872,  and  in  the 
inventory  of  sequestration  that  was  made  in  consequence  there  was  included  a 
cow,  which  was  then  in  calf.  The  cow  calved  a  few  weeks  after  the  date  of  the 
said  sequestration  and  inventory.  The  tenants  were  by  this  time  bankrupt, 
and  the  trustee  on  their  estates — Robert  Lamb,  advocate  in  Aberdeen— adver- 
tised the  calf  for  sale  as  his  property.  Sir  Archibald  Qrant  claimed  the  calf  as 
fallii^g  under  his  sequestration,  and  presented  this  petition  for  interdict  against 
its  sale.  Respt.  argued  that  as  the  calf  was  not  in  existence  at  the  date  of 
the  sequestration,  it  was  not,  and  could  not  have  been  included  therein ;  that 
the  calf  became  the  property  of  the  owner  of  the  cow ;  and  that  petr.,  by  his 
sequestration,  had  no  property  in  the  cow.  but  only  a  right  of  security  over  it 
The  following  judgments  were  pronouncea  : — 

^^ Aberdeen,  1th  February  1874. — Having  considered  the  cause,  Sustains  the  de- 
fence :  Recalls  the  interim  interdict,  refuses  the  prayer  of  the  petition,  and 
decerns  :  Finds  the  respondent  entitled  to  expenses  of  process,  &c. 

John  Comrib  Thomson. 

"  Note, — The  petr.  is  the  proprietor  of  farms  occupied  by  the  Messrs.  Far- 
quhar. He  exercised  his  right  ot  hypothec  for  rent  by  sequestrating  their  stocks. 
Among  the  animals  sequestrated  was  a  cow,  and  subsequent  to  sequestration  she 
bore  a  calf.  But  the  Messrs.  Farquhar  had  taken  out  sequestration  under  the 
Bankruptcy  Statutes  ;  a  trustee  had  been  appointed — the  present  respondent— 
and  in  nim  was  vested  all  that  the  bankrupts  possessed.  The  calf  was  daiuied 
by  the  landlord  as  forming  part  of  the  subjects  which  he  had  attached  in  virtue 
of  his  right  of  hypothec  It  was  also  claimed  by  the  trustee  under  the  mercan- 
tile sequestration  as  forming  part  of  the  effects  of  the  bankrupts. 

"  The  question  thus  raised  is  curious.  There  can  be  no  doubt  of  the  sound- 
ness of  the  rule  of  law  that  the  offspring  of  animals  are  an  accessory  of  the 
mother — Partus  sequUwr  ventrem.  Accordingly  the  calf  in  question  became, 
as  soon  as  it  appeared  in -the  world,  the  property  of  the  owner  of  the  cow  its 
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mother.  At  the  date  of  its  birth,  to  whom  did  the  mother  belong?  Plainly  to 
the  respt.,  as  trustee  for  the  creditors  of  the  Farquhars.  To  him  therefore 
hj  natural  accession  belonged  also  the  calf.  But  his  ownership  of  the  cow  was 
limited  by  the  fact  that  she  was  held  in  pledge  by  the  landlord  as  part  security 
for  his  rent.  The  point  which  thus  emerges  for  decision  is  whether  the  pro- 
perty in  the  calf  was  subject  to  the  same  right  of  security. 

"The  S.-S.  is  of  opinion  that  it  was  not.  The  sequestration  or  inventory  of 
the  tenant^s  effects  does  no  more  than  this  :  it  changes  a  previously  existing 
security  held  without  possession  into  a  security  with  possession.  The  extent 
of  the  possession  is  limited  by  the  inventory  of  the  effects  made  up  at  the  time 
when  sequestration  is  put  om  The  mother  of  the  calf  in  question  was  included 
in  that  inventory,  and,  in  a  certain  sense,  which  need  not  oe  more  particularly 
defined,  the  calf  with  which  the  cow  was  then  pregnant  was  also  included  ;  but 
not  in  a  legal  eense.  The  law  takes  no  cognizance  in  such  a  question  as  this  of 
the  f(Btu3  in  utero. 

"  When  it  came  to  have  an  independent  existence,  a  new  exercise  of  the  right 
of  hypothec  liecame  necessary  in  order  to  include  it  within  the  effects  specially 
pledged  to  the  landlord  in  security  of  his  rent. 

"  It  is  not  difficult  to  figure  cases  in  which,  if  an  opposite  view  were  enter- 
tained, serious  conse(juences  would  follow  to  the  general  creditors  of  a  farmer — 
for  example,  in  the  instance  of  a  large  flock  of  sheep  sequestrated  by  the  land- 
lord shortly  before  the  lambing  season.  J.  C.  T," 

The  petr.  appealed.    The  Sheiiff  altered,  pronouncing  this  interlocutor  : — 

"  Edinburgh,  nth  March  1874. — The  Sheriff  having  heard  parties'  procurators 
on  the  petr.'s  appeal  against  the  interlocutor  of  7tn  February  last,  and  con- 
sidered the  record  and  whole  process — Recals  the  said  interlocutor :  Finds 
that  in  virtue  of  a  warrant  by  the  Sheriff,  dated  the  13th  May  1873,  the  crop 
and  stocking  on  the  farm  of  filairdaff,  belonging  to  the  petr.,  and  then  in  the 
occupation  of  James  and  William  Farquhar,  now  represented  by  the  respon- 
dent Robert  Lamb,  their  trustee,  were  sequestrated,  and  the  inventory  included 
a  certain  cow  which  was  then  in  calf,  and  calved  some  weeks  after :  Finds  that 
the  calf  fell  under  the  sequestration,  and  was  not  removable  by  the  said  tenants 
or  any  one  in  their  right :  Therefore  repels  the  defences  :  Declares ,the  interdict 
fonnerly  granted  perpetual :  Finds  the  respondent  liable  in  expenses,  to  be 
taxed  on  the  lowest  scale,  etc. ;  and  decerns.  J.  Guthrie  Smith. 

"  Note. — As  a  matter  of  legal  principle,  it  does  not  admit  of  controversy  that 
to  the  owner,  vendee,  or  any  one  having  a  jus  in  re  in  the  cow  in  question,  the 
cilf  when  bom  would  fall  as  an  incident  of  the  possession,  agreeably  to  the 
text — **In  pecudum  fruetu  etiam  foetus  est  sicut  lac  etpilus  et  lana;  itaque  a^ni 
et  haedi  et  vituli  stattm  plena  jure  stmt  horue  fidei  possessoris  et  frucluarii."  {Digest. 
22, 1,  28.) 

•^  If,  therefore,  in  inventorying  the  stocking,  the  officer  had  described  the 
cow  in  question  with  due  regard  to  its  condition  as  a  cow  *  in  calf,'  it  could 
hardly  be  disputed  that  the  calf  would  have  come  into  the  world  subject  to  the 
landlord's  diligence,  and  liable  to  be  sold  along  with  the  mother  for  his  satisfac- 
tion. The  object  of  a  sequestration  is  to  give  the  landlord  a  real  right  in  each 
of  the  things  mentioned  in  the  inventory.  His  general  hypothec  has  to  be  con- 
verted into  a  special  lien,  so  as  to  give  him  a  title  to  keep  the  goods  on  the 
farm,  and  sell  them,  if  necessary,  for  his  rent,  and  this  is  effected  by  a  mark 
being,  as  it  wera,  put  on  each  of  the  cattle  or  the  other  goods  of  the  tenant 
which  may  be  enumerated  in  the  inventory.  The  Sheriff  is  of  opinion  that  in 
this  case  this  requirement  of  the  law  has  been  sufficiently  attended  to.  It  is 
the  same  cow,  and  if  no  mention  has  been  made  of  the  calf,  the  officer  and  his 
employer  are  not  to  blame  for  the  omission,  if  the  tenant  said  nothing  about  it 
It  the  time.  Having  acquired  a  real  right  in  the  animal,  if  not  equal  to,  at  least 
of  the  same  character  as  the  title  of  a  purchaser,  the  landlord  acquired  right  to 
the  calf  also,  without  being  obliged  to  bring  a  fresh  sequestration.      J.  G.  S." 

jlct, — G.  D,  Rutherford.-^AlL — R.  Ligertioood. 
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SHERIFF  SMALL  DEBT  COURT,  ABERDEEN. 

Sheriff  Thomson. 

FINDLAT  V,  8HIRES8. — March  12. 

Master  and  Servant — Dismissal — Right  to  Wages  and  Board  Wages, — ^Ann 
Findlay  sued  David  Logan  Shiress,  manufacturer,  Aberdeen,  for  jCll,  6s.,  as 
damages  in  lieu  of  wages  and  board  wages  payable  to  complainer,  who  was 
defr.'s  engaged  servant,  as  farm  housekeeper  and  dairymaid  at  the  farm  of  Tullos, 
Nigg,  for  the  half  year  following  Martinmas  last,  at  the  agreed  on  wa^s  of  £6, 
10s.,  having  been  wrongously  dismissed  by  defr.  on  or  about  4th  February 
current ;  but  under  deduction  of  £2,  15s.  4d.  paid  to  account  of  said  wages, 
leaving  a  balance  of  £8, 10s.  8d.  due  to  the  complamer.  The  proof  was  led  in  the 
case  at  a  previous  court,  and  to-day  in  giving  aecision,  whicn  fully  explains  the 
circumsts^ces, 

The  Sheriff  (Thomson^  said — **  This  is  an  action  for  wa^es  and  board  wages. 
The  pursuer  was  engaged  by  the  defr,,  who  was  tenant  of  Uie  farm  of  Tullos,  as 
his  farm  housekeeper  and  dairymaid  for  six  months  from  last  Martinmas.  In  the 
beginning  of  February  the  defr.  gave  up  the  farm,  and  the  tenancy  was  assumed 
by  Mr.  Philip,  jun.  The  pursuer  was  asked  if  she  was  willing  to  continue  in 
the  service  of  the  new  tenant.  She  gave  no  distinct  answer,  and  was  told  that 
there  was  no  compulsion,  and  jshe  might  please  herself.  On  the  same  night  she 
left  her  service,  without  saying  why,  and  now  claims  wages  from  her  original 
employer  down  to  Whitsunday.  The  law  is  that  where,  as  in  the  present  case, 
there  is  implied  in  the  contract  a  delectus  persona:  in  the  service  of  a  particular 
master,  the  master  cannot  assign  the  servant  over  to  another,  or  give  a  right  to 
a  new  master  to  the  labour  of  his  servant.  It  may  be  stated  even  more  broadly. 
If  a  master  brings  to  an  end  a  contract  with  his  servant,  he  must  pay  full  wages 
for  the  term  current,  and  if  the  servant  lived  in  the  house,  board  wages  also,  or 
(in  the  words  of  the  leading  authority  on  the  subject)  *  find  other  employment 
for  the  servant,  which  he  chooses  to  accept  of.'  iBut  it  seems  to  me  that  this 
undoubted  rule  of  law  is  subject  to  an  equitable  limitation.  It  is  a  well  le- 
cognised  practice  in  this  Court,  and,  as  1  think,  it  is  founded  in  common  sense 
(and  therefore  I  shall  not  alter  it  until  I  am  forced  to  do  so  by  the  Legislature 
or  by  the  Supreme  Court),  to  intimate  to  servants  who  have  l>een  dismissed  in 
the  middle  of  the  term,  even  without  proper  cause,  that  it  is  their  duty  to  en- 
deavour to  find  a  situation,  and  if  they  do  so  they  are  not  allowed  to  pocket  the 
wa^i^es  due  to  them  by  their  former  master  in  addition  to  those  which  they  may 
get  from  a  new  master.  The  principle  is  recognised  by  an  eminent  authopty, 
who'in  stating  that  when  a  master  dies  before  the  term,  wages  afid  board  wages 
are  given  to  the  term,  adds — '  The  servant  is  also  bound  with  due  diligence  to 
look  out  for  another  situation,  which  if  he  gets,  or  can  get,  the  obligation  to  con- 
tinue wages  then  ceases.'  In  the  present  case,  the  pursuer  had  no  objection 
whatever  to  state  against  the  service  of  Mr.  Philip,  which  had  been  found  for 
her  by  the  deft  When  in  the  witness-box  she  stated  distinctly  that  when  she 
was  asked  if  she  would  stay  she  was  quite  willing  to  do  so.  The  only  reason 
why  she  did  not  stay  seems  to  have  been,  according  to  her  own  admission,  that 
she  was  asked  only  once.  Had  she  been  importuned  or  urged  to  stay,  she  would 
have  done  so  gladly.  But  she  seems  to  have  thought  herself  and  her  services 
estimated  at  too  small  value.  Accordingly,  in  what  may  best  be  described  by 
the  homely  word  *  a  pet '  (and  it  seems  to  me  that  most  disputes  between 
masters  and  servants  arise  from  a  mixture  of  conceit  and  sulkiness  on  one  side 
or  the  other),  she  went  away  without  giving  a  reason  or  seeking  an  explanation. 
It  is  true  that  she  now  says  that  Mr.  Philip  was  going  to  be  married,  and  that 
she  did  not  choose  to  continue  in  the  situation  if  a  mistress  was  to  be  put  over 
her.  But  it  is  distinctly  proved  that  at  the  time  she  left  Mr.  Philip  had  no 
intention  of  maiT3'ing  till  after  Whitsunday,  and  that  his  marriage  was 
accelerated  and  took  place  at  an  earlier  date  from  the  very  circumstance  that  the 
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pnnaer  left  her  situation,  so  that  Mr.  Philip  was  driven  to  find  some  one  to 
take  the  puisuei's  place  on  his  farm.  The  agreeable  compulsion  thus  put  upon 
lum  led  him  to  induce  his  present  wife  to  undertake  duties  with  whica  she  nad 
not  expected  to  be  burdened  till  some  months  later.  In  these  circumstances,  I 
am  of  opinion  that  the  pursuer  had  no  right  to  throw  up  the  situation  the  defr. 
found  for  her,  and  that,  if  she  reci*ived  from  him  the  wages  she  earned,  it  is  all 
to  which  she  is  entitled.  These,  I  understand,  have  already  been  paid  to  her. 
I  make  no  order  as  to  expenses  ;  I  wish  it  to  be  distinctly  understood  that  if 
the  poiBuer  had  been  able  to  assign  any  sort  of  substantial  reason  for  declining 
to  enter  into  Philip's  service,  I  should  have  decided  in  her  favour,  but,  in  the 
ahsence  of  that,  I  cannot  sustain  her  claim." 

Ad,— A.  F.  Wight. AU.—A.  E.  Smith. 


SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Barclat,  LL.D. 

APFLICATION  FOR  LIBERATION  FROM  LUNATIC  ASTLUM. 

•  # 

Lunacy  Act — Liberation  of  LuncUic. — The  followiu^  are  the  notes  of  the  S.-S. 
in  this  case : — *'  Perth^  I6th  February  1874. — The  petition  is  presented  under  the 
92i]d  section  of  the  Act  20  &  21  Vict  chap.  71,  which  is  in  the  following  terms : — 
'  It  shall  be  lawful  for  any  person  having  procured  and  produced  the  certificate  of 
two  medical  persons,  approved  of  by  the  Sheriff,  of  the  recovery  of  any  lunatic,  or 
bearing  that  such  lunatic  mav  without  risk  of  injury  to  the  public  or  to  the 
lunatic  be  set  at  large,  and  siso  an  order  from  the  Sheriff  for  tne  liberation  of 
the  lunatic,  to  reauire  the  Superintendent  of  the  Asylum  in  which  such  lunatic 
is,  to  liberate  sucn  lunatic,  and  such  lunatic  shall  be  liberated  accordingly ;  and 
it  shall,  in  like  manner,  be  lawful  for  the  Board  (of  Lunacy),  upon  being  satisfied 
by  the  testimony  of  two  medical  persons  whom  they  may  think  fit  to  consult  of 
the  recovery  or  sanity  of  any  person  confined  as  a  lunatic,  to  order  the  liberation 
of  such  person,  and,  previous  to  the  liberation  of  any  such  person,  by  order  of  the 
tHMird  or  the  Sheriff,  eight  days'  notice  in  writing  shall  be  given  of  such  intended 
liberation  to  the  person  at  whose  instance  such  lunatic  was  detained,'  etc. 

"  It  is  remarkable  that,  with  two  very  extensive  lunacy  establishments  within 
this  countv,  the  present  is  the  first  application  of  the  kind  presented  in  this 
Court.  Tne  clause  above-quoted  is  of  a  very  peculiar  character.  A  Sheriff, 
\x>th  in  the  admission  as  well  as  in  the  liberation  of  a  lunatic,  acts  rather 
ministerial! V  and  officially  than  judicially.  He  admits  solely  on  the  certificate  of 
two  medical  men,  and  without  further  investigation ;  and  it  is  now  maintained 

for  Mr.  that  he  is  equally  bound,  it  may  be  on  the  yery  next  day,  to 

traverse  his  own  warrant,  and  set  a  lunatic  at  liberty  on  the  certificates  of  other 
two  medicals  to  the  opposite  efiect 

".  There  is  this  difference,  howeverj  between  these  two  acts.  To  admit  there 
must  be  not  only  a  general  certificate  of  'unsound  mind,'  but  special  fact^ 
stated  in  support  thereof.  But  in  the  process  of  liberation  a  mere  general 
opinion  of  mental  soimdness,  according  to  the  words  of  the  Act,  seems  to  be 
rtafficient.  Several  Sheriffs  under  the  fii^t  process,  although  merely  instrumental 
in  endorsing  the  medical  evidence,  have  often  been  made  victims  of  revenge  by 
actions  at  law  at  the  instance  of  liberated  lunatics,  and  the  S.-S.  himself  has 
not  escaped  from  such  persecution.  There  is,  however,  a  still  greater  re- 
>|K>nBibility  in  liberating  than  in  admitting  a  lunatic,  so  far  at  least  as  the 
unblic  are  concerned.  If  improperly  comnutted,  all  the  injury  done  is  the  de- 
privation of  the  liberty  of  an  individual,  but  if  improperly  liberated,  with 
homicidal  tendencies,  there  might  be  strong  passions  roused  against  tho»e  who, 
for  the  best  interests  of  the  person  himself,  were  instrumental  in  placing  him 
under  restraint,  as  well  as  against  society  at  large.     Tlie  S.-S.  has  long  enter- 
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tained  grave  doubts  on  the  policy  of  the  existing  law  of  lunacy.  He  cannot, 
with  great  deference,  reach  the  conclusion  that  a  young  gentleman,  however 
thoroughly  trained  in  the  diseases  of  the  human  frame,  and  authorised  perhaps 
very  recently  to  practise  the  profession  in  its  numerous  departments,  must 
necessarily  be  an  infallible  authority  on  every  department,  and  still  less  on 
that  department — ^the  most  delicate  and  mysterious  of  all — '  ministering  to  a 
mind  diseased,'  with  its  manifold  phases.  He  has  always  had  great  reluctance 
to  grant  warrants,  which  may,  and  often  do,  amount  to  imprisonment  for  life, 
on  the  mere  opinions  of  two  gentlemen,  who,  however  respectable,  may  be  very 
young,  and  who  may  never  have  made  mental  science  an  object  of  piacticu 
study.  He  has  often  been  startled  with  the  va^ie  expression  of  the  grounds  of 
the  opinion  of  imsoundness — such  as,  in  one  instance,  where  all  the  evidence 
was  said  to  be  that  '  the  man  doe^  not  speak  common  sense,'  which,  if 
admitted  as  a  good  criterion,  would  necessitate  an  enormous  extension  of  lunacy 
accommodation.  It  would  be  well  that  every  county  had  its  one  or  two  Experts, 
who,  having  made  that  most  abstruse  of  all  sciences  their  anxious  study  and  • 
practice,  might  give  such  a  verdict  as  would  cany  conviction  and  satisfaction 
to  all.  If  such  were  made  necessary  for  the  admission  of  patients  to  an  asylum, 
much  more  should  it  be  essential  where  the  object  is  to  contradict  the  previous 
contrary  testimony  of  equal  authority  on  which  admission  was  given. 

"  On  the  face  of  the  clause  of  the  Statute  there  is  a  difficulty  as  to  the  proper 
party  who  should  present  the  application.  The  clause  sets  forth  that  *any 
person'  may  apply.  Certainly  the  lunatic  is  a  'person,'  and  not  a  'chattel;* 
out  then  immediately  after,  in  the  same  section,  he  is  dealt  with  as  a  thiid 
person,  the  passive  object  of  another.  Accordingly,  the  draftsman  has  inserted 
on  -the  margin  :  *  liberation  of  lunatic  by  relations  or  oOiersJ  This  is,  at 
least,  a  key  to  the  meaning  intended,  though  such  marginals  are  not  considered 
authority  or  parts  of  the  statutory  text  This  marginal  reading,  however, 
stands  to  reason.  No  person  is  likely  to  be  sent  or  received  into  a  public 
institution  under  official  inspection,  but  who  will  have  some  relative  or  friend 
to  prevent  injustice  being  done  him.  To  suppose  that  the  inmates  themselves 
are  the  persons  intended  to  move  in  the  matter  is  open  to  the  objection  that 
high  self-conceit  and  opinion  of  possessing  great  mental  powers  are  often  the 
surest  symptoms  of  insanity.  Indeed,  thin  are  the  partitions  which  divide  the 
healthy  and  unhealthy  sections  of  the  mind  or  brain,  if  such  be  its  habitation. 
If  a  man  is  to  be  his  own  judge  in  such  matters,  then  as  few  mad  people  will  be 
found  in  a  mad-house  as  guilty  folk  are  ever  the  inmates  of  a  prison,  they 
themselves  being  the  sole  judges. 

**  As  the  case  was  the  first  that  had  come  before  the  S.-S.,  and  as  he  felt  the  re- 
sponsibility to  be  great,  and  viewing  his  interposition  more  as  official  than 
judicial,  he  deemed  it  expedient,  though  not  necessary,  to  give  notice  by  post  to 
the  son  of  the  lunatic  on  whose  petition  his  father  had  l>een  admitted  to  the 
Asylum,  and  who  appeared  to  oppose  by  an  agent.  The  S.-S.  does  not  regret 
that  he  took  this  step.  He  may  here  remark  that  there  is  every  presumption 
that  the  son  (resident  too  at  a  great  distance)  would  not  take  such  a  severe  step 
unless  dire  necessity  compelled  him  for  the  interests  of  his  aged  parent  and 
others  of  the  family. 

"The  clause  in  the  Statute  above  quoted  contemplates  two  states  of  fact,  either 
of  wliich  must  be  certified  to  warrant  liberation  :  1st,  Recovery  of  a  lunatic,  or, 
2nd,  That  a  lunatic  still  remaining  such,  may,  without  risk  of  injury  to  the  public 
or  to  himself,  be  set  at  liberty.  Either  of  these  facts  are  to  be  certified  by  two 
medical  persons  'approved  bv  the  Sheriff.'  Two  general  certificates  were 
produced  with  this  petition,  feut  the  two  medical  men  who  granted  them, 
though  of  high  character  and  of  extensive  general  medical  practice,  and  often 
granting  certificates  of  lunacy,  were  nevertheless  placed  in  competition  with 
the  two  medical'men  on  whose  very  specific  certificates  the  warrant  of  admission 
was  granted.  The  S.-S.  must,  therefore,  be  pardoned  in  not  approving  of  these 
gentlemen  as  sole  and  infallible  aibitera  in  a  matter  of  so  great  delicacy, 
importance,  and  responsibility.    The  S.-S.  is  of  opinion  that  the  approval  is  of 
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the  men,  and  not  of  their  certificates,  and  Buch  approval  should  be  obtained  &e- 
/ors  the  examination  and  report.  But  further,  neith^  of  the  certificates  meet 
the  express  requirements  of  the  Statute,  let,  They  do  not  certify  the  recovery 
of  the  lunatic  ;  nor,  2nd,  say  that,  being  still  insane,  he  is  not  dangerous  to  the 
public  or  to  self.  They  only  certify  that,  in  their  opinion,  he  was  of  sound 
mind  on  the  particular  day  of  their  visit.  It  is  well  known  to  all  who  have 
studied  the  science  of  mental  jurisprudence  how  artful  the  alienated  are,  and 
how  prepared  on  all  sides  to  hide  the  vulnerable  points  of  their  mind,  and, 
unless  the  disoi^g^anized  chord  be  struck,  the  most  anxious  to  discover  will  be 
deceived,  and  this  all  the  more  readily  by  those,  however  trustworthy,  who  are 
(as  the  case  here)  brought  by  the  man  himself  to  certify  that  he  is  complete  in 
hiB  intellectual  organism.  This  unconscious  bias  is  explanatory  of  the  pheno- 
menon in  trials  where  lunacy  is  at  issue.  Medical  persons  of  equally  high 
celebrity  give  contradictory  evidence,— one  class,  sent  to  find  a  sound  mind,  at 
once  discover  the  object  of  their  search  ;  and  another  class,  sent  with  an  opposite 
object,  are  equally  fortunate  in  finding  the  exact  reverse. 

"  The  S.-S.  has  anxiously  considered  the  original  application  on  which  the 
lunatic  was  admitted.  He  there  finds  it  stated  that,  in  November  last,  the 
lunatic  was  aged  59  years,  and  had  been  for  '  nine  years  insane.'  In  such 
circumstances,  the  hope  of  permanent  recovery  must  be  very  slender  indeed. 
It  is  set  forth  that  he  has  been  twice  under  treatment  as  a  lunatic — once  in  the 
same  Asylum  of  which  he  is  now  an  inmate,  and  also  in  the  Edinburgh 
Asylum.  The  causes  of  the  mental  alienation  are  set  down  as  '  wife's  death  and 
drink,'  both  very  cogent  causes — the  latter  perhaps  consequential  on  the  first. 
It  is  further  said  that  '  at  times  he  is  suicidal,  generally  under  drink,'  and  *  at 
times  he  is  dangerous  to  others,'  and  finally  that '  he  had  a  brother  insane,  and 
who  drowned  himself  many  years  ago.' 

"  As  to  this  last  important  fact  (though  in  law  hereditary  taint  is  peihaps  un- 
wisely rejected  even  as  correlative  evidence)  it  is  a  strange  feature  ot  retribution 
that  this  brother  was  placed  in  Qaitnavel  Asylum,  Glasgow,  at  the  instance  of 
his  relations,  and,  it  is  oelieved,  this  now  lunatic — ^the  applicant  for  liberation — 
was  one  of  the  number.  He  was  a  man  of  very  great  mental  power.  On  his 
application  to  the  late  Sheriff.  AHson  for  liberation,  at  the  Sheriffs  request  he 
solved  some  most  intricate  question  of  the  integral  calcidus,  and  was  thereon 
liberated  from  Gartnavel  by  order  of  the  Sheriff,  on  the  mistaken  idea  that  the 
mind  which  could  grasp  the  higher  mathematics  must  be  entire.  He  then  pro- ' 
secuted  the  relatives  in  the  Court  of  Session.  The  case  was  withdrawn  by 
arbitration  to  the  present  S.-S.,  who,  on  a  len^hened  proof,  found  that  he  was 
at  the  time  insane,  and  consequently  he  assoilzied  the  defenders.  The  accuracy 
of  this  verdict  was  clearly  established  by  his  subsequent  melancholy  death« 

"  The  facts  narrated  in  the  original  petition  for  admission  were  fully  certified 
bv  two  medical  gentlemen.  They  are  both  practitioners  of  long  standing  and 
of  laice  practice  in  the  locality  of  the  lunatic's  residence,  and  who  must  therefore 
have  haa  the  best  opportunities  of  learning  his  histoiy  for  years.  They  were 
not  thus  Umitcd  to  the  results  of  a  single  visit  The  S.-S.  is  of  opinion  that, 
without  fully  knowing  the  historv  of  such  cases,  it  is  more  than  rash  to  form  an 
oninion  in  one  way  or  another.    Both  these  skilled  medicals  separately  certified 

tfiat,  in  November  last,  was  *of  unsound  mind.'    The  one  states 

that  he  was  under  treatment  '  in  an  asylum  for  about  two  years,  and  that*  he 
bas  threatened  the  use  of  a  knife,  and  for  the  last  few  days  has  been  destroying 
furniture  and  clothinp;,  etc..  by  fire.'  The  other  gentleman  gives  further  detiuls, 
fumming  them  up  with  tne  statement  that  '  no  one  will  remain  in  the  house 
daring  the  night.    He  is  dangerous  to  others  as  well  as  to  himself.' 

"  It  was  pressed  on  the  S.-S,  that  the  whole  of  the  applicant's  eccentricities 
vose  from  excessive  indulgence  in  stit)ng  drink,  and  that,  if  abstaining  from 
such,  he  would  be  perfectly  sane.  But  the  question  remains  behind,  Is  tne  in- 
dulgence the  cause  or  the  consequence  of  insanity,  or  can  he  restrain  this  morbid 
appetite  ?  There  may  be  some  nicety  whether  dipsomania  is  to  be  classed  with 
lanacy,  or  whether  it  forms  a  distinct  class  of  disease  not  entirely  obliterating 
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mental  power  and  legal  responsibility.  There  may  be  some  reason  to  distinguish 
between  occasional  outbursts  of  indulgence  in  strong  drink,  which  can  be,  and 
often  are,  for  seasons  restrained,  and  even  in  some  rare  instances  permanently 
cored,  and  a  continual  state  of  mind,  which  perpetually  seeks  its  nutriment 
from  alcohol,  and  renders  the  reason  totally  the  slave  of  passion.  This  surely 
is  madness  m  its  worst  form. 

"  The  S.-S.  of  his  own  motive  remitted  to  two  gentlemen  who  have  made 
mental  science  their  special  study,  and  from  their  long  connection  with  the 
largest,  lunatic  establishments  in  the  Kingdom,  have  seen  mental  alienation  in 
its  every  phase,  and  who  cannot  be  l)iassed  in  either  way.  Both  coincide  in 
negativing  the  express  requirements  of  the  Statute.     Drs.  Macintosh  and  Bone 

severally  certify  tnat  Mr. is  *of  unsound  mind,  and  that,  if  discharged 

at  present,  he  would  be  dangerous  to  himself  and  others.'  In  such  circum- 
.stances  the  S.-S.  has  no  alternative  but  to  refuse  the  prayer  of  the  petition  in 
hoc  statu,'  The  fees  of  the  medical  gentlemen  must  fall  to  be  defrayed  from  the 
estate  of  the  lunatic.  The  applicant  has  still  the  remedy  of  an  application  to 
the  Commissioners  of  Lunacy,  who  are  better  fitted  to  judge  on  such  a  matter  than 
a  le^I  olficer,  who  can  only  decide  on  extraneous  evidence. 

"The  applicant  has  written  several  letters  to  the  S.-S.  These,  as  might  be 
expected,  written  in  the  quietude  of  the  Asylum,  betray  no  weakness  of  mind. 
The  S.-S.  entertains  no  doubt  that,  to  a  certain  extent,  he  may  occasionally,  in 
sober  moments,  be  able  to  give  directions  as  to  the  management  of  his  farm,  to 
which  he  has  been  bred  and  been  long  accustomed.  He  complains  of  his  farm- 
ing operations  being  neglected  by  reason  of  his  seclusion.  The  family  should 
undoubtedly  see  to  this,  as  they  may  incur  very  serious  responsibilities.  They 
should  instantly  apply  for  the  appointment  of  a  curator  bonis.  The  present 
applicant  may  then  oe  heanl  for  his  interest,  and  the  matter  would  be  discussed 
judicially,  and  not  as  now  merely  officially  and  ex  parte^      Hugh  Babclat." 

"  Perth f  17 th  February  1874. — The  Sheriff,  for  the  reasons  set  forth  in  the 

preceding  notes,  refuses  the  prayer  of  the  petition  of in  hoc  statu. 

"  Hugh  Barclay.'' 
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Sheriffs  Spens  and  Dickson. 

KING  V.  POLLOCK  AND  OTHERS. — 2nd  March  1874. 

Reparation — Culpable  ]>ischarge  of  Firea/rms — Culpa — Competency — Joint  and 
Several  Liability.— Archibald  King,  joumevman  blacksmith,  31  Muir  Street, 
Hamilton,  on  20th  November  1872,  sued  .fames  Pollock,  blacksmith,  Hamil- 
ton ;  John  Dunn,  farmer,  Kennedies,  near  Hamilton ;  James  Dunn,  son  of, 
and  residin^'  with,  the  said  John  Dunn,  and  the  said  John  Dunn,  as  curator 
and  administrator  in  law  for  his  said   son,  for  his  interest;   James  Frew, 

{'iinior,  son  of,  and  residing  with,  James  Frew,  senior,  iron-founder,  Burn- 
»ank  Road,  Hamilton,  and  the  said  James  Frew^,  senior,  as  curator  and 
administrator  in  law  for  his  said  son,  for  his  interest,  concluding  against 
the  defenders,  jointly  and  severally,  for  the  sum  of  £500  sterling,  being  damages 
sustained  by  the  pursuer,  and  as  solatium  by  and  through  the  culpable  negli- 
gence and  gross  carelessness  of  the  defrs.,  all  and  each,  or  one  or  more  of 
them,  or  of  those  acting  under  them,  or  either  of  them,  or  for  whom  they  or 
either  of  them  are  responsible,  in  the  following  circumstances,  viz. — While  he, 
the  pursuer,  was  following  his  lawful  occupation  in  the  employment  of  the 
defr.,  the  said  James  Pollock,  as  a  journeyman  blacksmith,  at  his  workshop 
or  smithy,  situated  at  Wallhall  Road,  Hamilton,  on  Thursday,  the  3rd  day  of 
October  1872,  the  said  John  Dunn  having  sent  his  said  son,  the  said  James  Dunn, 
with  a  single  barrel  gun,  loatled,  belonging  to  the  said  James  Pollock,  which 
had  been  left  at  Kennedies  aforesaid  with  the  said  John  Dunn  by  the  said 
James  Pollock  some  time  prior  to  last-mentioned  date,  uid  the  said  James 
Dnnn  having,  on  said  3rd  October,  returned  said  gun,  loaded,  to  the  said  James 
Pollock  within  his  said  smithy,  the  said  James  Pollock  took  delivxiry  of  said 
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loaded  gun  from  the  said  Jorues  Dunn,  and  without  ascertaining  whether  said 
gun  was  loaded  or  not,  or  having  ascertained  the  same  to  be  loaded,  without 
taking  proper  precautions  to  prevent  damage  being  caused  thereby,  the  said 
James  Pollock  did,  date  foresaid,  place  said  gun  on  its  butt  end  against  a  press 
in  said  smithy,  where  the  said  pursuer  was  employed  as  afoi-esiiid,  and  the  said 
James  Frew,  junior,  having  come  into  said  smithy  on  the  afternoon  of  said  3rd 
October,  did  take  up  said  gun  and  discharge  the  same,  whereby  the  shot  with 
which  said  gun  was  loaded  was  lodged  in  the  pursuer's  right  arm  and  hand,  and 
in  consequence  thereof  his  said  right  arm  and  hand  were  so  severely  injured, 
that  he  has  been  permanently  disabled,  and  rendered  unable  for  life  to  follow 
his  usual  employment  and  earn  a  livelihood,  and  has  been  put  to  considerable 
expense,  and  sutiered  great  pain  and  agony,  to  his  great  loss  and  damage. 

Appearance  was  entered  for  all  the  defrs.,  and  a  record  made  up  by  conde- 
8cena«;nce  and  defences.  The  parties  were  substantially  at  one  as  to  the  facts 
narrated  in  the  summons  and  condescendence,  but  on  the  part  of  the  defrs.  it 
was  contended  that  the  averments  were  irrelevant  and  insufficient  to  support  the 
conclusions  of  the  smnmons,  and  that  there  was  not  culpa  on  the  part  of  the 
defrs. 

The  preliminary  pleas  having  been  repelled  so  for  as  preliminary,  and  reserved 
as  pleas  on  the  merits,  the  recoi*d  was  closed  and  a  proof  allowed.  The  follow- 
ing interlocutors  fully  disclose  the  facts  and  the  grounds  for  assoilzieing  the  two 
Dunns,  father  and  son,  with  expenses,  and  awarding  decree  for  £70,  and  ex- 
penses, to  pursuer,  against  James  Pollock  and  James  Frew,  junior. 

**HamiUon,  2Sth  October  1873. — Having  heard  parties'  procurators  and  made 
avizandum  with  the  proof,  productions,  pleadings,  and  whole  process  :  Finds 
in  fact,  that  for  some  years  the  defr.  James  Pollock  has  been  in  the  habit  of 
shooting  rabbits  over  the  farm  of  Kennedies,  of  which  the  defr.  John  Dunn  is 
the  tenant :  Finds  that,  about  two  years  prior  to  3rd  October  1873,  the  defr. 
James  Pollock  left  a  gun  at  a  bothy  on  said  farm  of  Kennedies  :  Finds  that 
the  last  occasion  the  said  James  Pollock  used  said  gun  prior  to  said  date 
was  about  two  months  previously,  and  that  upon  that  occasion  he  saw  the  gun 
discharged,  and  left  it  unloaded  at  said  bothy  :  Finds  that  upon  the  2nd  Octo- 
ber 1872,  tlie  said  James  Pollock  requested  the  defr.  James  Dunn,  who  is  a  lad 
of  fourteen  years  of  age,  to  bring  down  said  gun  to  him  next  morning  to  his 
smithy,  at  Peacockcross,  Hamilton  :  Finds  tliat  accordingly  next  morning  the 
said  James  Dunn  took  it  off  the  shelf  of  an  outhouse  where  it  was  lying,  and 
brought  it  to  defr.  Pollock's  smithy  :  Finds  he  then  handed  it  to  Pollock  him- 
self :  Finds  that  Pollock  then  asked  Dunn  if  it  was  loaded  :  Finds  that  the  latter 
replied  that '  he  did  not  know  if  it  was,'  or  *  not  that  he  was  aware  of  : '  Finds 
that  the  defr.  Pollock  thereupon  lifted  up  the  hammer  of  the  gun,  it  being  a 
muzzle-loader,  and  saw  that  tnere  was  no  percussion-cap  on  the  nipple  :  Finds 
that  he  thereafter  attempted  to  pull  out  the  ramrod  in  order  to  test  whether  the 
gun  was  loaded  or  not,  but  finding  a  difficulty  in  drawing  it  out,  either  from 
rust  or  the  wood  being  swollen,  or  some  other  cause,  he  did  not  persist  till  he 
succeeded  in  pulling  it  out :  Finds  that,  without  further  examination,  he  then 
took  it  to  a  small  detached  press  or  wardrobe,  which  was  situated  two  or  three 
yards  from  the  fire  at  which  he  was  working  :  Finds  that  said  press  consisted  of 
two  folding  doors,  wherein  were  ledges  or  drawers,  and  beneath  said  folding  doors 
were  two  or  three  drawers ;  Finds  that  one  of  the  last-mentioned  drawers  was 
standing  open,  and  that  the  said  defr.  Pollock  placed  the  butt  of  said  gun 
therein,  and  its  barrel  was  wholly  or  partially  covered  by  one  of  the  folding 
doors  of  said  press  :  Finds  that,  in  the  afternoon,  the  defr.  James  Frew, 
iimior,  who  was  then  recovering  from  an  attack  of  fever,  and  so  was  not  at 
his  usual  work,  went  into  the  defr.  Pollock's  smithy,  either  voluntarily 
or  at  the  defr.'s  reauest :  Finds  that  he  was  asked  by  Pollock  to  blow  the 
bellows  for  him  :  1?  inds  that  he  did  so,  and  while  so  employed  some  person 
caUe<l  at  the  smithy,  and  the  defr.  Pollock  went  out  with  him  :  Finds  that 
the  defr.  James  Frew,  jun.,  was  left  standing  at  Pollock's  fire,  and  that  his 
eye  caught  the  gun  in  question  :  Finds  that  he  went  to  the  press,  and  took  it  up 
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into  his  hands  :  Finds  that  while  in  his  hands  the  gun  went  off  and  nomenms 
pellets  were  lodged  in  the  right  arm  of  the  pursuer :  Finds  that  the  pursuer 
was  therehy  seriously  injured,  suffered  great  pain,  and  that  said  arm  will  be 
partially  dibbled  for  life  owing  to  the  effects  of  said  discharge  :  Finds  that  he 
IS  unfitted  to  pursue  the  occupation  of  blacksmith,  at  which  he  was  earning  25s. 
a  week :  Finds  that  at  present  as  a  weaver  he  is  only  able  to  earn  3s.  or  46. 
a  week  :  Finds,  in  the  whole  circumstances,  the  damage  incurred  by  the 
pursuer  is  moderately  estimated  at  £70  :  Finds  in  law  that  no  culpa  has  been 
proved  against  the  aefr.  John  Dunn :  Finds  that  if  culpa  has  been  proved 
against  James  Dunn  it  is  too  remote  to  be  tangible  by  a  court  of  law  ;  Sustains 
the  defences  accordingly  stated  for  them  :  Finds  however  that  culpa  has  been 
proved  against  the  defrs.  James  Frew,  junior,  and  James  Pollock,  and  repels 
the  defences  proponed  on  their  behalf :  Finds  that  the  action  has  been  dis- 
missed by  Sheriff  Bell  in  his  interlocutor  of  lOih  April  last  as  against  the  defr. 
James  Frew,  senior:  Decerns  therefore  against  the  delrs,  James  Frew,  junior,  and 
James  Pollock,  jointly  and  severally,  for  the  sum  of  £70  sterling  :  Finds  Uiem 
also  liable  in  expenses :  Assoilzies  the  defrs.  John  Dunn  and  James  Dunn  : 
Finds  them  entitled  to  expenses,  ordains  accounts  of  said  expenses  to  be  given 
in,  and  remits  the  same  when  lodged  to  the  Depute-Clerk  of  Court  as  Auditor  to 
tax  and  report ;  and  decerns.  Walter  C.  Spens. 

**  Note. — The  S.-S.  has  no  doubt  as  to  the  liability  of  the  defr.  James  Frew, 
junior,  for  the  unfortunate  accident  which  has  occurred.  It  is  no  matter  that 
he  is  a  minor,  the  accident  being  due  to  what  in  law  is  called  delict.  The  law 
of  England  and  Scotland  is  the  same.  The  defr.  Frew  had  no  right  to  touch 
the  ^n  in  question.  According  to  his  own  story  he  never  had  a  gun  in  his 
life  m  his  hands.  With  reference  therefore  to  culpa  on  Frew's  part  the  S.-S. 
does  not  think  there  can  be  a  doubt.  The  question  as  to  the  defr.  Pollock's 
liability  raises  in  the  S.-S.'s  opinion  a  very  difficult  question  of  law.  In  the 
preceding  interlocutor  the  S.-S.  has  carefully  endeavoured  to  bring  out  all  the 
particulars  telling  in  defr.  Pollock's  favour  as  well  as  those  which  seem 
to  militate  against  him.  There  can  be  no  doubt  that  had  it  not  been  for 
Pollock  the  accident  would  not  have  happened.  This  is  however  of  course  par 
se  insufficient  to  found  liabilitv,  and  it  seems  to  the  S.-S.  that  the  question  of 
Pollock's  legal  responsibility  falls  to  be  determined  by  a  consideration  of 
whether  on  the  facts  proved  Pollock  took  those  precautions  which  a  man  might 
have  been  reasonably  expected  to  take  with  reference  to  the  gun  in  question. 
On  the  one  hand,  when  ne  received  the  gun  he  made  inquiry  as  to  whether  it 
was  loaded  or  not,  he  had  seen  it  dischaived  on  the  last  occasion  he  used  it,  and 
could  not  be  aware  if  it  had  been  used  by  any  one  else.  Indeed  there  is 
nothing  in  the  proof  as  to  his  giving  authority  to  any  one  to  use  the  gun  in 
question.  He  lifted  the  hammer  of  the  gun  to  see  if  there  was  any  percussion  cap 
on  the  nipple  ;  he  then  tried  to  pull  out  the  ramrod,  but  failed,  either  from  rust 
on  the  ramrod  or  the  wood  of  the  stock  being  swollen,  or  from  some  other  cause, 
and  finally  he  laid  it  past  in  a  press,  which  he  states,  and  there  is  no  reason  to 
disbelieve  him,  was  pnvate  to  himself  and  his  workmen.  The  S.-S.  may  here 
mention  that  the  detr.  Pollock's  evidence  was  ^ven  clearly  and  without  hesita- 
tion, and  the  only  item  of  it  in  which  he  thinks  Pollock  has  made  a  mistake 
is  where  he  states  that  the  gun  was  not  visible  from  his  fiie.  In  this  particular 
the  S.-S.  thinks  he  is  mistaken,  because  Frew,  whose  story  was  also  told  in  a 
plain  and  unvarnished  wa^,  and  who  had  no  special  object  in  stating  anything 
untrue  on  this  point,  mentions  that  when  Pollock  had  gone  out '  I  was  standing 
at  the  fire,  I  turned  and  saw  the  gun  at  the  press.'  The  S.-S.  is  therefore  of 
opinion  that  although  the  barrel  may  pailially  have  been  covered  by  one  of  the 
foldins  doors,  still  undoubtedly  some  part  of  the  gun  was  patent  to  Frew  from 
Pollock's  fire.  On  the  other  band,  the  very  fact  that  Pollock  endeavoured  to 
take  out  the  ramrod  shews  that  he  thought  it  advisable  before  laying  pest  the 
gun  that  he  should  ascei-tain  whether  it  was  loaded  or  not.  After  having  made 
the  attempt,  because  the  ramrod  was  stiff,  he  ^ve  up  the  examination,  without 
going  through  what  was  capable  of  easy  ascertainment  in  a  blacksmith's  shop,  by 
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ft  pieeo  of  wire  or  thin  metal,  and  what  in  point  of  fact  his  acting  fshowed  he 
thonght  was  the  proper  thing  to  do.  Then  again  he  asks  this  young  lad  into 
his  shop,  and  leaves  him  without  any  caytion  whatever  as  to  this  gun.  It  was 
natuiai  enough,  though  wrong,  for  the  boy  to  handle  the  weapon,  and  it  was 
left  in  a  place  where  it  was  apt  to  catch  and  did  catch  the  boy's  eye.  How  the 
accident  nappened  is  a  matter  of  doubt.    It  may  be,  although  there  was  no 

?srcii»ion  cap  on  the  nipple,  that  the  cap  was  sticking  m  the  doghead. 
his  is  a  possible  explanation  of  how  the  gun  went  on,  and  if  so,  it  is 
obvious  that  defr.   Pollock  did  not  make  a  sufficient  investigation ;  while 
leaving  the  hammer  up,  as  apparently  he  did  (if  there  was  a  percussion  cap 
on  the  doghead),  was  not  an  nnlikelv  thing  to  lead  to  the  gun  going  off  when 
toached.    If  the  accident  happened  through  a  spark  coming  in  contact  with 
a  grain  of  powder  left  on  the  touchhole,  which  is  the  only  other  explana- 
tion the  S.-S.  can  think  of  (unless  indeed  the  barrel  had  got  overheated, 
which  is  barely  possible),  the  S.-S.  is  inclined  to  hold  that  in  such  a  place  as 
a  smithy,  with  three  or  four  fires  blazing,  and  sparks  flying  about  in  all 
directions,  it  was  right  that  more  than  ordinary  precaution  should   have 
been  taken  by  defr.  Pollock  to  see  that  no  accident  should  happen  from  the 
gun  in  question.     It  is  a  veiy  doubtful  and  narrow  question ;  and  if  it  be 
aigued  that  the  case  is  one  of  great  hardship  to  Pollock,  it  must  also  be  remem- 
bered what  a  grievous  loss  it  has  entailed  upon  pursuer,  who  was  quietly,  at  the 
time  the  accident  happened,  following  his  ordinary  avocation  in  rollock's  em- 
ployment   Dr.  Loudon  stated  that  for  a  long  time  the  circulation  of  the  arm 
was  so  much  affected  that  he  thought  the  arm  must  necessarily  be  lost.    He 
also  states  that  the  suffering  must  have  been  great,  and  that  the  arm,  though 
recovered  to  a  certain  extent,  will  be  partially  disabled  for  life,  and  the  pursuer 
will  not  be  able  for  any  heavy  work.    As  a  journeyman  blacksmith  pursuer 
earned  25^  per  week  ;  as  a  weaver  at  the  time  the  proof  was  led  he  could  only 
make  3a^  or  4s.  a  week ;  but  the  S.-S.,  in  estimating  damages,  has  not  held 
that  this  is  all  that  the  pursuer  can  be  expected  to  earn  throughout  his  life. 
He  is  still  young,  and  may  direct  his  attention  to  other  employments,  and  in 
spite  of  the  damage  to  his  arm  he  may  earn  a  tolerably  good  wage.     In 
tne   whole  circumstances    the    S.-S.  has  estimated    the   damages    at  ^0. 
Holding  ctdpa  proved  as  against  Frew,  inn.,  and  Pollock,  a  joint  and  several 
decree  fedLs  to  oe  pronounced  against  them.    With  reference  to  John  Dunn 
there  is  no  proof  whatever  of  culpa  even  in  the  most  remote  degree,  nor, 
although  it  would  certainly  have  been  advisable  that  James  Dunn  should  have 
ascertained  that  the  gun  was  xmloaded  before  he  left  with  it  from  Kennedies,  he 
does  not  seem  to  have  used  it  at  all,  and  there  is  nothing  to  show  that  he  could 
be  expected  to  know  it  was  loaded,  and  in  bringing  it  down  as  he  did  he  waSi 
merely  obeying  Pollock's  request.    At  all  events  the  S.-S.  cannot  hold  that 
culpa  inferring  legal  responsibility  has  been  proved  as  against  him.    No  defence 
was  attempted  (and  the  S.-S.  agrees  it  would  be  quite  untenable)  on  the  ground 
that  the  boy  Frew  was  working  for  Pollock  by  blowing  the  bellows^  and  that 
he  was  accordingly  a  coUaborateur  of  pursuer.  W.  C.  S.'' 

In  this  judgment  thepursuer  acquiesced;  the  dcfrs.  Frew  and  Pollock 
appealed.  The  Sheriff  (W.  Q.  Dickson),  in  adhering^  pronounced  the  foUow- 
ing  judgment  and  note  : — 

^OlatgoWf  2d  March  1874 — Having  heard  the  procurators  for  the  defrs. 
Pollock  and  Frew,  jun.,  and  the  pursuer  on  the  appeals  for  the  said  defrs.,  and 
considered  the  record  and  proof,  for  the  reasons  stated  by  the  S.-S.,  and  under 
reference  to  the  note  hereto,  adheres  to  the  interlocutor  appealed  against,  and 
dismisses  the  appeals.  W.  G.  Dickson. 

**  NoU. — There  is  no  dispute  as  to  the  facts  in  this  case,  which  are  clearlv 
stated  in  the  S.-S.'8  interlocutor  and  note.  As  to  the  questions  of  law  which 
it  involves,  the  Sheriff  has  no  difficulty  in  holding  that  there  was  culva  on  the 
part  of  Frew,  jxm.,  in  meddling  with  a  loaded  gun  which  did  not  oelong  to 
oim,  which  was  put  aside  in  a  press  that  he  had  no  business  to  enter,  and  as 
to  which  he  had  no  knowledge  whether  it  was  loaded  or  not  It  cannot  be 
taken  as  an  excuse  that  he  was  unacquainted  with  firearms.    Every  lad  four- 
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teen  years  old  knows  well  that  touching  a  gun  with  careless  or  inexperienced 
hands  is  dangerous.  A  young  man  unfamiliar  with  such  weapons  ought,  in 
the  exercise  of  the  judgment  appropriate  to  his  years,  carefully  to  avoid  hand- 
ling them,  except  under  the  direction  aiul  control  of  one  acquainted  with  their 
use.  As  Frew,  jun.,  caused  injury  to  the  pursuer  by  acting  rashly  and  without 
due  care  on  the  occasion  in  question,  he  is  liable  to  the  pursuer  in  damages. 
There  is  more  difficulty  as  to  the  defr.  Pollock.  On  the  one  hand,  tlie  inquiries 
which  he  made  led  hun  to  think  that  the  ^un  was  not  loaded.  He  exercised  a 
certain  amount  of  care  in  putting  it  aside  m  a  press  where  it  was  concealed,  at 
least  partly,  and  where  no  one  had  right  to  meddle  with  it.  If  he  examineil 
the  nipple,  and  found  there  was  not  a  percussion  cap  on  it  (which,  however,  is 
not  sufficiently  proved),  he  exercised  still  farther  care.  On  the  other  hand,  he 
coiUd  easily  have  ascertained  the  fact  that  the  gun  was  loaded.  When  he  asked 
if  it  was,  James  Dunn  answered  either  that  *  he  did  not  know,  because  he  bad 
not  used  it,'  or  that  it  was  '  not  loaded  that  he  was  aware  of,  but  he  had  not 
been  using  it'  According  as  Dunn's  or  Pollock's  account  of  the  conversation 
is  taken  as  correct,  either  answer  left  the  matter  quite  doubtful.  That  Pollock 
thought  BO  appears  from  his  having  tried  to  get  out  the  ramrod  to  sound  the 
barrel.  Unfortunately  he  did  not  ascertain  the  fact  by  that  or  any  other 
means.  He  left  the  gun,  which  thus,  for  all  he  knew,  was  loaded,  in  an  open 
press  where  files  and  nails  were  kept,  and  to  which  every  one  in  the  workshop 
had  access,  and  he  gave  no  warning,  and  took  no  step  to  prevent  its  being 
meddled  with.  In  this  state  of  matters  he  went  out,  leaving  young  Frew  in 
the  shop,  at  about  the  most  inquisitive,  meddlesome,  and  mischievous  age 
when  firearms  are  concerned.  The  accident  was  the  direct  consequence  of  his 
conduct  in  these  respects.  The  Sheriff  believes  the  gun  did  not  go  off  of  its 
own  accord,  but  from  young  Frew  fingering  the  trigger,  probably  without 
knowing  what  he  was  doing.  If  the  cap  was  not  on  the  nipple,  it  was  probably 
sticking  in  the  doghead  ;  or,  if  not,  enough  of  the  detonating  powder  from  it 
may  have  remained  on  the  nipple  to  ignite  the  charge  on  the  doghead  falling. 
In  whatever  way  the  discharge  took  place.  Pollock  was  the  origo  rnali,  as  he  fur- 
nished the  means  and  opportunity  for  it,  and  did  not  take  proper  8te})s  to  prevent 
them  from  being  used  to  the  pursuer's  injurv.  The  Sheriff  concurs  with  the  S.-S. 
that  such  conduct  was  culpable  in  law,  and  that  the  defr.  Pollock  is  liable  for 
the  consequences,  although  caused  directly  by  the  act  of  an  intermediate  agent 
between  himself  and  the  pursuer.  The  principle  that  the  primary  wrongdoer  is 
responsible  in  such  cases  has  repeatedly  been  recognised.  In  one  of  the  oldest 
decisions  in  our  books  it  is  quaintly  laid  down  thus  : — *  Ane  man  passand  be 
the  king's  hie  way,  callis  before  him  twa  schiep  bound  together  with  ane  tow,  or 
with  the  twa  enas  thereof  :  and  be  chance  ane  horse  haueand  ane  sair  back,  is 
lyand  in  the  samine  hie  way,  swa  the  ane  of  the  schiep  passes  be  the  richt  side, 
and  the  other  schiep  be  the  other  side  of  the  horse,  and  tne  tow  quherewith  they 
are  bound  tuiches  his  sair  back,  quherethrow  he  is  moved  to  rise  up,  and  caries 
the  shiep  hingand  the  ane  upon  his  ane  side  and  the  other  upon  the  other  side, 
here  and  there  in  sundrie  places,  and  throw  the  fieldies  until  he  comes  to  ane 
open  miln  without  ane  keiper,  haueand  ane  fire  in  the  middle  flure ;  and 
the  fire  being  skattered,  the  miln  is  burnt  with  the  twa  schiep  and  the  horsp. 
It  is  demanded  quha  sail  answer  for  this  skeath  and  damage  ?  2.  It  is  answered 
the  awmer  of  the  horse  sail  pay  for  the  twa  -schiep,  because  the  king's  hieway 
sould  not  be  occupied  be  the  horse.  3.  And  the  miller  sail  answer  for  burning 
of  the  miln,  for  the  horse  and  for  the  schiep,  and  for  all  other  skeath  and  dani- 
nage  done  in  the  mill ;  because  he  left  the  miln  open  and  fire  in  it  without  ane 
keiper.* — (Case  noted  in  *  Statutes  of  King  David  the  2nd.'  Printed  in  Etgiam 
Majestatem^  etc.  Edinburgh,  1774.)  The  same  rule  is  seen  in  an  English  case, 
where  a  person  having  tos:)ed  into  a  crowd  a  lighted  squib,  which  after  being 
thrown  from  one  person  to  another,  fell  upon  the  pit.  and  injured  his  eye,  the 
original  thrower  was  held  responsible,  the  others  being  freed  because  thev  acted 
in  self-defence  (Scott  v.  Shepherd,  3  Wilson,  430  ;  noted  in  Smith  on  Kepara- 
tion,  p.  82.)  In  another  English  case,  where  the  deft,  had  left  his  cart  and  horse 
imattended  in  the  street,  and  the  pit.,  a  child  of  seven  years  old,  had  got  upon  the 
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cart  in  play,  and  another  child  had  incautiously  led  the  horse  on,  in  conse- 

Suence  of  which  the  pit.  was  hurt,  it  was  held  that  it  had  been  properly  left  to 
18  jury  to  say  if  the  deft's  conduct  was  negligent ;  and  their  verdict  awarding 
damages  to  the  pit.  was  accordingly  sustained. — (Lynch  v.  Nurdeii,  1841.  1  Ad. 
ElL  N.  S,  29.)  In  this  case  Lord  Denman  observed,  *  If  I  am  guilty  of  negli- 
gence in  leaving  anything  dangerous  in  a  place  where  I  know  it  to  be  extremely 
probable  that  some  other  person  will  unjustifiably  set  it  in  motion  to  the  injury 
of  a  third  party,  and  if  that  injury  should  be  so  brought  about,  I  presume  that 
the  sufferer  might  have  redress  by  action  against  both  or  either  of  the  two,  but 
unquestionably  against  the  first.  If,  for  example,  a  gamekeeper  returning  from 
his  daily  exercise,  should  rear  his  loaded  gun  against  a  wall  in  the  playground 
of  schoolboys,  and  one  of  these  should  playfully  fire  it  off  at  ^a  schoolfellow 
and  maim  him,  I  think  it  will  not  be  doubted  that  the  gamekeeper  must  answer 
in  damages  to  the  wounded  party.'  The  necessity  for  special  care  in  dealing 
with  objects  which  may  be  dangerous  to  others  is  seen  m  the  recent  case  of 
Mackintosh  v.  Mackintosh  (1«64,  2  Macph.  1357),  where  a  party  was  held 
liable  for  the  damage  caused  by  a  fire  which  had  been  spread  from  a  muir-burn- 
ing  carried  on  with  his  authority  ;  because,  although  inuir-buming  was  recog- 
nised as  lawl'ul,  the  defr.'s  servants  had  not  kept  a  proper  watch  lest  the  fii-e, 
which  had  seemingly  been  extinguished,  should  rekindle  and  spread.  Lord 
Keaves  observed  (pp.  1362-3) — *  The  only  view  that  I  take  of  this  is  that  the 
party  condiicting  such  an  operation  as  muir-buming  should  exercise  the  care  and 
uiliMnce  which  a  prudent  man  would  observe  in  his  own  affairs,  and  which  a 
prudent  and  conscientious  man  will  observe  as  to  the  interests  of  his  neighbours. 
.  .  .  He  was  bound  to  ^ard  against  the  danger  by  aU  reasonable  precautions  ; 
and  therefore  his  task  did  not  end  by  the  extinction  of  the  fire,  but  remained 
until  there  was  no  chance  of  its  again  breaking  out.'  Applying  this  standard 
to  the  present  case,  it  is  thought  that  the  defr.  Pollock  did  not  take  the  precau- 
tions w-liich  a  prudent  man  would  have  done,  when  he  left  a  loaded  gun  in  an 
open  press  in  his  smithy,  accessible  to  all  who  were  there,  and  especially  to  a 
lad  01  fourteen  years  old,  and  took  no  measures  to  prevent  the  lad  from  meadling 
with  it.  On  these  grounds  the  Sheriff  concurs  with  the  S.-S.  that  the  defrs. 
Frew,  jun.,  and  Pollock  are  jointly  and  severally  liable  in  damages  to  the  pur- 
suer. He  also  considers  that  the  S.-S.  has  fairly  assessed  the  amount  of 
damages.  W.  Q.  D." 

Act — William  Campbell. Alt  for  defenders  Dunn  S  Pollock — WiUiam 

Brovtm,    For  defender  Frew— Edward  Pellew  Dykes,  of  T.  I,  dt  W,  A,  Dykes, 


flotcB  of  CaBCB  in  Court  of  ScBsion. 

FIRST  DIVISION. 

8HANKB  V.  THE  UNITED.  OPERATIVE  MASON'S  ASSOCIATION  OS  SCOTLAND  AND 

ITS  CENTRAL  COMMITTEE. — March  11,  1874. 

Trade  Union — Restraint  of  Trade — Trade  Union  Act  1871. — This  was  an  action 
at  the  instance  of  another  pursuer  against  the  same  trade  union  which  lately  suc- 
ceeded in  a  similar  defence  in  the  Second  Division  (see  March  number  of 
Jovmal  of  Jurispnulence).  The  L.-0 .  (Ormidale)  dismissed  the  present  action, 
chiefly  on  the  ground  that  the  pursuer  was  bound  to  leave  all  questions  to  be 
determined  by  vote  of  the  association.  The  pursuer  reclaimed,  but  in  the 
meantime  a  parallel  case  had  been  determined  in  the  Second  Division,  and  the 
Court  on  Tuesday  drew  reclaimers'  counsel's  special  attention  to  the  defr.'s  plea, 
that  "  the  association  and  its  laws  being  directed  to  support  strikes  of  workmen 
and  in  restraint  of  trade,  the  said  laws  cannot  be  enforced  or  sustain  action  in 
a  civil  court."  In  answer  to  a  question  from  the  Lord  President,  the  pursuer 
admitt«Mi  that  the  association  was  a  **  trade  union." 
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The  Court  adhered,  without  calling  on  senior  counsel  for  the  defra. 

The  Lord  President — Mr.  Brand  has  very  fairly  conceded  that  this  case 
is  on  all  fours  with  the  one  recently  decided  in  the  Second  Division.  Now,  if 
we  entertain  doubts  upon  their  decision,  we  should  not  be  bound  to  follow  a 
single  judgment  on  what  is  a  very  important  point.  But  if  we  see  no  reason 
to  doubt  the  propriety  of  their  judgment,  we  are  bound  to  have  respect  to  its 
authority.  It  appears  to  me  that  trade  unions  were  unlawful  associations  before 
the  passing  of  the  Act  1871,  in  this  sense  among  others,  that  actions  of  such  a 
nature  as  the  present  could  not  be  entertained  by  the  courts.  This  appears, 
apart  from  the  precedents  which  have  been  quoted,  from  the  terms  of  that  Act 
itself.  The  23rd  section  defines  trade  unions  as  *'  such  a  combination  ...  as 
would,  if  this  Act  had  not  passed,  have  been  decided  to  have  been  an  unlawful 
combination  by  reason  of  some  one  or  more  of  its  purposes  being  in  restraint  of 
trade."  Now,  it  is  not  disputed,  and  was  admitted,  that  the  association  we  are 
here  dealing  with  is  a  trade  union.  It  follows  that  it  falls  under  the  definition 
of  the  Act,  and  would  have  been  unlawful  before  the  Act  was  passed.  Now, 
what  was  the  object  of  the  Act  1  It  was  to  give  certain  relief  to  these  societies 
— to  confer  on  them  certain  rights  which  they  had  not  before.  By  the  third 
section  certain  of  their  agreements  are  made  lawful,  notwithstanding  the  un- 
lawfulness of  the  association  otherwise,  and  the  fourth  section — ^^  nothing  in 
this  Act  shall  enable  any  court  to  entertain  any  legal  proceeding  with  the 
object  of  directly  enforcing  such  agreements " — is  of  the  nature  of  a  proviw 
qualifying  the  third  section.  The  result  of  these  provisions  is  plain.  These 
(trade  union^  agreements  are  not  now  to  be  held  unlawful ;  but  yet  no  court 
is  to  entertam  an  action  laid  upon  them.  With  regard  to  some  oi  them  there 
can  be  no  doubt  that  this.is  an  expedient  provision — e.g.,  it  is  not  desirable  to 
enforce  an  agreement  "  to  discharge  any  fine  imposed  upon  any  person  by  sen- 
tence of  a  court  of  justice  ;"  but  the  statute  is  quite  as  clear  as  to  agreements 
to  provide  benefits  to  members,  which  is  the  present  case.  Both  are  put  by  the 
statute  in  the  same  category.  And  we  are  just  as  much  barred  from  the  one 
as  the  other.  I  think,  therefore,  there  is  no  room  for  hesitation  in  holding  that, 
by  the  combined  operation  of  common  law  and  statute,  we  are  barred  from 
entertaining  this  action. 

Lord  Deab — If  in  this  case  we  entertained  serious  doubts  of  the  previous 
decision  by  the  other  Division,  we  should  probably  take  the  assistance  of  the 
other  judges.  But  if  we  do  not,  it  is  a  precedent,  and  we  ought  to  follow  it  I 
don't  see  room  for  doubt,  and  am  disposed  to  agree  both  with  the  Lord  Justice- 
Clerk  and  with  your  Lordship. 

Lord  Ardmillan — I  concur  with  your  Lordship  and  the  Lord  Justice-Clerk 
in  the  general  grounds  on  which  your  opinion  is  placed.  I  would  add  that  the 
narration  by  this  pursuer  himself  of  the  rules  of  the  association  he  entered  into 
shows  that  he  cannot  well  complain.  Ordinarily  there  is  no  wrong  without  a 
remedy  by  civil  law ;  but  where  the  party  founds  on  a  contract  which,  hy 
implication,  and  still  more  b^  express  words,  excludes  the  civil  law,  then  nothing 
is  plainer  than  that  the  justice  of  the  case  is  against  him. 

Lord  Jbrviswoode  agreed  with  the  Lord  President. 

Lord  President — I  may  remark  with  reference  to  what  Lord  Ardmillan  has 
said  that  in  this  case  I  think  the  statute  provides  that  there  shall  be  a  wrong 
without  a  remedy. 

The  action  was  thereupon  dismissed  as  incompetent 

Balfour  for  the  defrs.  asked  expenses,  which  was  opposed  on  the  ground  that 
the  Second  Division  had  declinecl  to  give  them. 

Lord  Deas — ^You,  the  defrs.,  are  pleading  that  you  are  an  unlawful  asso- 
ciation. 

Balfour — No,  we  say  we  are  lawful,  but  that  our  agreements  cannot  be 
enforced. 

The  Court  gave  expenses  to  the  defrs. 

Act, — Brand,  M*Kechn%e,     Agent — Thomas  Lawson,  S.S.C. Alt,  'Balfour, 

Pearson.—  Agents— Bhind  it  Lindsay ^  H^.S. 
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ON  DONATIONS. 

In  contrast  to  the  ori^nal  mode  of  acqniriDg  a  proprietary  right  in 
a  res  mUHus,  is  the  derivative  mode,  "whereby  a  corporeal  subject 
is,  by  the  act  of  the  owner,  transferred  to  another,  and  so  made  his 
property  traditione.  By  tradition  the  owner  of  a  corporeal  subject, 
having  the  right  and  intention  of  alienating  it,  transfers  the  subject 
for  a  just  cause  to  another  who  receives  it  with  the  intention  of  re- 
taining it  in  his  possession.  While  tradition  is  the  mode  of  acquiring 
the  subject  on  the  part  of  the  transferee,  the  cause  or  motive  of  the 
transference  may  be  either  onerous  or  gratuitous.  If  the  former,  the 
subject  is  acquired  by  the  title  of  purchase*  If  the  latter,  by  the 
title  of  donation. 

Donation,  which  thus  forms  a  derivative  form  of  acquiring  pro- 
perty gratuitously,  may  be  divided  into  three  classes,  viz.,  1st, 
donations  non  mortis  caiim,  distinctively  styled  gifts ;  2nd,  dona- 
tions mortis  catisa  ;  and  3rd,  donations  testamentary. 

In  donations  under  the  first  class,  the  owner  transfers  the  subject 
from  motives  of  liberality,  to  another  who  receives  it  as  his  own. 
In  donations  under  the  second  class,  the  owner  transfers  the  subject 
in  respect  of  the  imminency,  contingency,  or  ultimate  certainty  of 
death,  to  another  who  accepts  of  the  gift  so  made.  In  donations 
under  the  third  class,  the  owner  does  not  transfer  the' subject  to 
another  during  his  own  life,  nor  indeed  at  all.  but  the  subject  is, 
after  his  death,  transferred  by  the  agency  of  law  to  the  person 
pointed  out  by  him  as  its  recipient. 

In  the  case  of  donations  under  the  first  and  second  classes,  the 
transference  of  the  subject  is  effected  by  the  living  to  the  living, 
or  as  it  is  styled  inter  vivos.  In  the  case  of  donations  under  the 
third  class,  the  transference  of  the  subject  is  effected  from  the  dead 
to  the  )iymg  post  moi'tem  testatoris. 

The  making  of  a  gift  is  a  thing  of  such  ordinary  occurrence,  and 
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in  the  majoriiy  of  cases  is  effected  in  a  manner  at  once  so  rapid 
and  simple,  that  one  is  apt  to  overlook  its  true  nature,  and  to  regard 
it  as  embracing  a  single  act  only,  viz.,  that  on  the  part  of  the  giver, 
andnot,asit  reallydoes,two  separate  and  indepei^dentacts — one  on  the 
part  of  the  donor  or  offerer,  and  another  on  the  part  of  the  accepter  on 
donee.  Instead  of  being  an  individual  or  unilateral  act,  it  is  truly  a 
complex  and  bilateral  transaction.  The  wills  of  two  different  persons 
must  combine.  The  will  of  him  who  takes,  must  concur  with  the 
will  of  him  who  gives.  Acceptance  by  the  donee  is  the  counterpart 
to  the  offer  by  the  donor,  and  is  as  essential  towards  the  completion 
of  the  gift.  Accordingly,  referring  to  the  case  of  a  gift  proposed 
to  be  made  by  one  person  to  another  who  is  at  a  distance,  Sande 
lays  it  down  (Decis.  Fris.,  lib,  v.  tit.  1,  def.  1)  that  if  the  donee  die 
before  acceptance,  the  gift  does  not  belong  to  his  heirs,  but  lapses. 

As  no  one  is  bound  to  accept,  any  more  than  to  offer,  a  gift, 
donation,  which  implies  both  acts,  resolves  into  a  compact  or  agree- 
ment between  two  persons  in  regard  to  the  gratuitous  transfer  of 
the  right  of  ownership  in  a  subject.  It  is  truly  a  convention  or 
contract,  which,  quoad  the  acquisition  of  the  right  of  ownership, 
differs  from  the  contract  of  sale  substantially  in  this,  viz.,  that  in 
the  former  case  the  cause  of  alienation  and  the  title  of  acquisition 
are  gratuitous,  in  the  latter  onerous.  Thus  Barbeyrac,  in  his  com- 
mentary on  Puffendorf,  says  (bk.  v.  cap.  iv.  §  1,  note  1),  "  Selon  le 
droit  naturel,  la  donation  entre  vifs  que  Ton  exprime  ordinairement 
par  le  mot  de  Donation  tout  seul,  est  un  vrai  contract,  par  lequel 
on  se  d^pouille  de  son  droit  sur  une  chose  qui  nous  appartient  pour 
le  transferer  gratuitement  k  une  autre  personne  qui  accepte  le 
bienfait ;  soit  qu'on  lui  remette  la  chose  d^  ce  moment,  ou  qu'on 
la  garde  encore,*'  In  complete  accord  with  this  view  of  their 
nature,  donations  are  referred  to  and  dealt  with  as  contracts  in  the 
civil  law  (Code  2,  20,  7,  and  7,  39,  8).  Erskine  (3,  3,  90)  appUes 
the  term  paction  to  them ;  and  even  Huber,  who  can  scarcely  con- 
sent to  class  donations  under  this  category,  admits  that  the  dis- 
tinction between  them  and  contracts,  is  subtle;  and,  after  remarking 
that  they  were  dealt  with  as  contracts  in  the  systems  of  jurispru- 
dence of  his  day,  declares  it  certain  that  a  donation  is  perfected  in 
the  same  way  as  a  contract,  viz.,  by  the  concurring  wills  of  the 
owner  and  the  donee  {PrcBlect.  Jur,.Civ.  1.  39,  tit  5). 

It  frequently  happens  that  the  acts  of  giving  and  receiving  are 
simultaneous.  When  this  is  so,  the  transfer  of  ownership  by  the 
delivery  of  the  subject  generally  constitutes  the  only  overt  act  of 
acceptance  of  the  gift.  Such  acceptance,  however,  may  be  inti- 
mated in  a  variety  of  ways,  indeed  in  any  intelligible  form:  a  gift 
being  truly  the  acceptance  of  an  offer  to  «dienate  gratuitously. 

When,  as  frequently  occurs,  in  some  cases  necessarily,  from  the 
nature  of  the  gift,  or  the  circumstances  in  which  it  is  made,  the 
transfer  of  the  subject  is  not  simultaneous  witli  its  acceptance,  the 
donation  stands  on  a  compact  which  implies  an  obli<''"*'^i  to 
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deliver,  which,  if  the  donor  decline  to  implement,  he  may,  as  Huber 
obfierves,  be  compelled  to  do,  in  the  same  manner  as  the  seller  may 
be  compelled  to  deliver  the  thing  bought  (lib.  ii.  tit.  7,  §  4). 

The  completion  of  the  gift  by  acceptance  may  not  only  occur 
after  an  interval  from  the  date  of  the  proposal  to  give,  but  even 
after  the  death  of  the  donor.  This  is  illustrated  by  the  judgment 
of  the  House  of  Lords  in  Bruce  v.  Stewart  (1790,  3  Pat.  150),  where  a 
person  in  India  having  delivered  to  a  third  party  a  subject  for  con- 
veyance to  one  in  Scotland,  it  was  held  that  the  gift  was  effectual 
on  his  acceptance  of  it,  although  this  acceptance  did  not  take  place 
until  after  the  donor's  decease. 

While  a  promise  to  make  a  gift  does  not  require  acceptance  on 
the  part  of  the  proposed  donee  to  enable  him  to  enforce  its  perform- 
ance, this  does  not  in  any  degree  infringe  the  principle  that  a  gift 
cannot  be  made  without  his  assent  thereto.  The  promiser  cannot 
compel  the  other  to  accept  by  binding  himself  to  give,  if  the  other 
please  to  accept.  He  merely  thereby  puts  it  in  the  power  of  th^ 
>ther  to  enforce  performance  of  the  promise  should  he  so  desire  it. 
Yet  to  make  the  promise  lapse  there  must  be  rejection  of  it,  as 
opposed  to  non-acceptance  of  the  gift.  "For  as  the  will  of  the 
promiser  constitutes  a  right  in  another,  so  the  other's  will,  by  re- 
nouncing and  rejecting  that  right,  voids  it  and  makes  it  return  " 
(Stair,  i  10,  4). 

Although  gifts  are  usually  unconditional  in  their  character,  there 
is  nothing  to  prevent  the  donor  from  adjecting  conditions  to  his 
proposed  act  of  liberality.  When  this  is  done,  acceptance  by  the 
donee  is  an  acceptance  of  the  gift  under  the  specified  conditions 
which  then  become  binding  on  him. 

When  the  motives  which  prompt  the  gift  are  entirely  unselfish, 
the  gift  is  termed  pure;  under  which  category  those  gifts  do  not 
fall  which,  induced  by  motives  of  gratitude  for  favours  granted  or 
promised,  are  styled  remnneratory. 

By  the  Boman  law,  gifts,  i,e.  donations  non  mortis  caicsa,  were  not 
revocable  capriciously  at  the  will  of  the  donor.  In  this  sense,  and 
to  this  effect,  they  were — as  in  contrast  to  donations  mortis  causa — 
irrevocable.  At  the  same  time,  gifts  of  the  former  class,  though 
unconditional  in  these  terms,  were  revocable  on  the  ground  of  cer- 
tain specified  acts  of  ingratitude  on  the  part  of  the  donee  (Code  8 
56).  Bankton  (i  9,  4),  seems  to  hold  that  gifts,  or  donations  non 
mortis  causa,  are  fidso  revocable  on  the  ground  of  ingratitude  on  the 
part  of  the  donee ;  and  as  supporting  this  view  he  refers  to  a  case, 
without  name  or  date,  and  **tD  our  ancient  statute"  (3  Eob.  c. 
17).  Erskine  (iii  3,  90)  does  not  say  anything  that  is  necessarily 
inconsistent  with  this  view ;  but  there  is  little  of  modem  decision 
on  the  subject.  The  case  of  Muir  v.  Bertram  (1709,  M.  3598)  is 
an  exampip  of  a  gratuitous  provision  bond  by  a  husband,  payable 
to  a  sister  of  his  wife  on  the  latter's  death,  being  declared  revocable 
by  the  wife  expressly  on  the  ground  of  ingratitude.     Gift?   and 
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deeds  importiag  donations  between  husband  and  wife,  were,  under 
the  civil  law,  and  are  by  ours,  revocable  as  a  general  rule.  When, 
however,  a  right,  although  gratuitous,  is  thereby  created  in  favour 
of  a  third  party,  such  donations  become  irrevocable  (Ersk.  i.  6,  29 ; 
Clerk  V.  Sharp,  1717,  M.  5996). 

Donations  mortis  causa  by  the  Eoman  law  were  gifts  made  in 
respect  of  death,  whether  in  view  of  its  immediate  approach,  its 
probable  contingency,  or  its  ultimately  inevitable  arrival  (Dig.  39, 
6,  2).  The  fate  of  death  which  robs  the  owner  of  his  property, 
not  inclination  to  part  with  it,  prompted  the  alienation.  Although 
in  making  it  the  donor  preferred  the  donee  to  his  legal  heir,  he 
preferred  himself  to  both  (Instit.  ii.  5,  7) ;  and  had  recourse  to  this 
expedient  only  because  he  felt  that  he  could  not  keep  his  property 
always,  and  feared  that  he  might  not  keep  it  long.  Such  a  dona- 
tion was  sometimes  perfected  by  the  immediate  delivery  of  the 
subject,  thereby  creating  dijvs  in  re, — especially  in  cases  were  death 
was  believed  to  be  impencfing,  or  recovery  hopeless.  Sometimes — 
especially  when  death  was  not  deemed  imminent — the  gift  stood 
upon  an  agreement,  or  pactum  donationis,  which  conferred  on  the 
donee  a  Jus  ad  rem.  Being  made  with  reference  to  the  death  of 
the  donor,  and  svi  hae  conditione,  the  gift  was  revoked ;  (1)  if  the 
donor  recovered  from  his  supposed  mortal  illness,  or  escaped  the 
impending  peril ;  or  (2)  if  he  survived  the  donee ;  and  (3)  it  might 
be  revoked  by  him  if  he  repented  of  the  gift.  The  gift  being  on 
any  of  these  grounds  revoked,  the  donor  could  either  retain  the 
subject  if  not  delivered,  or,  if  delivered,  revindicate  possession  of  it 
as  his  own  (Huber,  Prcelect  Jur.  Civ,  L  ii.  tit.  7,  §  2). 

It  thus  appears  that  all  donations — whether  non  mortis  causa  or 
mortis  causa — have  this  in  common,  viz.,  the  transfer  of  the  subject 
from  the  living  to  the  living  by  the  act  of  the  giver  concurring  with 
the  act  of  the  receiver.  Accordingly,  Huber  observes  (ii.  7,  3)  that 
the  concourse  of  the  wills  of  both  parties  is  required,  as  well  in 
donations  mortis  causa,  as  in  ordinary  donations. 

On  the  other  hand,  a  donation  testamentary  or  legacy  involves 
the  acquisition  of  property  by  the  living  from  the  dead,  in  virtue  of 
a  civil  or  municipal  privilege.  It  is  a  gift  which  takes  effect,  not 
during  the  life  of  the  so-called  donor,  but  after  his  death;  and 
therefore  not  by  his  act.  As  death  terminates  ownership,  the  power 
to  transfer  property,  which  is  one  of  the  principal  attributes  of 
ownership,  ceases.  Hence,  the  transfer  of  the  subject  to  a  survivor 
of  the  defunct  must  be  effected  by  a  diiferent  agency  than  that  of 
the  defunct.  This  agency  is  that  of  the  law,  acting  either  through 
a  legal  functionary,  or  by  force  of  its  own  enactment-s  or  provisions. 
When  the  defunct  dies  intestate,  law  transfers  his  property  to  those 
who  are  his  heirs,  provisione  legis :  when  testate,  to  those  who  are 
the  desired  objects  of  his  boimty,  i.e.,  to  his  heirs  provisione 
hominis, 

A  Will,  whereby  donations  testamentary  are  evidenced,  is  just 
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the  declaration  in  legal  form  of  what  a  person  desires  should  he 
done  with  his  estate  after  death  (Huher,  Prcelect  Jur,  Civ,  iL  10, 
3;  Ersk.  iii  5,  9).  Grotius  {De  Jure  Belli  et  Pads,  ii.  6, 14)  defines 
a  Will  as  "  an  alienation  in  the  event  of  death,  revocahle  until  then, 
the  subject  being  enjoyed  and  ite  possession  retained  in  the  mean- 
time." This  definition,  however,  as  is  pointed  out  by  Puffendorf 
{De  Jure  Nat,  iv.  10,  2),  is  essentially  inaccurate ;  (1)  because  there 
is  no  transference  of  ownership,  and  hence  no  alienation  to  any  ex- 
tent of  the  subject  during  the  life  of  the  testator,  who  retains  the 
right  to,  and  the  possession  of,  the  subject  in  their  entirety,  down 
to  the  moment  of  his  death ;  and  (2)  because  the  transfer  of  the 
subject  not  taking  place  until  after  that  event,-*- when  the  testator 
is  a  nonentity  and  has  lost  all  capacity  to  transfer,  and  until  the 
transferee  is  alone  in  existence, — there  can  be  no  alienation,  which 
implies  not  only  power  on  the  owner's  part  to  give  and  a  will  to  do 
so,  but  likewise  an  act  of  acceptance  on  the  part  of  the  transferee. 
To  a  like  eflTect  are  the  remarks  of  Faber  {De  Errai\  Pragmat.  dec. 
36,  er.  2),  Bouhier  (c.  19,  n.  6;  c.  25,  n.  58;  c.  28,  n.  23),  and  Boul- 
lenois  {TraiU  de  la  Personall.  vol.  i  pp.  713,  718). 

A  Will  or  Testament,  wherein  one  expresses  his  wishes  as  to  the 
disposal  of  all  or  any  part  of  his  estate  after  death,  is,  quoad  the 
property  on  which  it  operates,  held  to  have  been  made  at  the 
last  moment  of  existence.  It  is  ambulatory  and  revocable  until 
then.  It  is  a  latent,  undelivered  deed,  the  existence  of  which  is 
unknown  in  many  cases,  and  is  assumed  to  be  unknown  in  all, 
until  its  maker  is  no  more.  It  is  of  no  force  whatever  while  he 
liveth,  and  touches  nothing  that  is  not  absolutely  his  own  when  he 
dies.  Hence,  legacies  cannot  compete  with  debts,  or  affect  aught 
but  Xhe/ree  portion  of  the  testator's  estate  i.e.  the  dead's  part. 

By  our  law  donations  mortis  causa  may  embrace  gifts,  whether  of 
heritable  or  moveable  property,  when  made  by  the  owner  intuitu 
mortis.  The  prospect  of  death  however  must  be  the  inducing  cause 
or  motive  of  giving.  When  the  date  of  the  donor's  decease  is 
merely  the  punctum  temporis  of  payment  to  the  donee,  the  gift  is 
not  properly  a  donation  mortis  causa,  but  rather  a  gift  rum  mortis 
causa  qualified  by  the  condition  of  postponed  beneficial  enjoyment. 
The  early  case  of  Orant  v.  GrarU  (1679,  M.  3596)  illustrates  this 
remark. 

The  transfer  of  heritable  property,  which  a  gift  of  it  implies,  can 
only  be  efiTected  by  our  law  bv  way  of  writ  authenticated  in  a  par- 
ticular way;  and  until  recently  (31  &  32  Vict  c.  101,  §  20)  by  the 
use  of  words  of  de  prcesenti  conveyance,  including  the  term  dispone, 
which  was  a  vox  signata,  and  essential  {Kirhpatrick  v.  Alexander, 
19th  March  1873, 11  Macph.  551).  Hence,  by  a  not  unnatural  use  of 
language,  donations  of  heritage  rwortis  causa  are  commonly  expressed 
by  the  phrase  dispositions  mortis  causa,  and  are  truly  so  when 
gratuitous. 

These  dispositions  range  themselves  under  two  general  classes. 
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The  first  class  includes  those  which  are  not  only  in  point  of  expres- 
sion, but  also  in  point  of  fact,  de  prassenti  conveyances,— where  the 
donation  is  truly  inter  vivos,  being,  by  the  delivery  of  the  deed  on 
its  execution  to  the  donee,  perfected  by  his  acceptance.  The  second 
class  includes  those  dispositions  which,  though  in  point  of  expres- 
sion de  prassejUi,  are  not  30  in  reality :  where  the  donation  is  not 
inter  vivos  at  all,  but  post  mortem  donatoris, — ^the  deed  not  being 
delivered,  and  the  donation  not  being  made  to  the  donee,  until  after 
the  donor's  death. 

Those  dispositions  which  fall  under  the  first  class  may  be  styled 
donations  mortis  causa  proper,  because  inter  vivos.  Such  donations 
are  rarely  made,  and  therefore  are  rarely  met  with  in  the  books.  But 
examples  of  them  occur  in  Sommervilley.SommervilU(18t\i  May  1819, 
F.  C),  and  Miller  v.  Dickson  (11th  July  1824,  4  Sh.  822).  In  the 
former  case,  a  father  by  a  settlement,  i.e.  a  disposition  of  his  pro- 
perty intuitu  mortis,  conveyed  Tinder  a  reservation  of  his  own  life- 
rent (but  without  any  express  power  to  revoke),  his  lands  of 
Ampheilaw  to  his  daughter  and  her  husband,  and  delivered  to 
them,  the  deed.  He  afterwards  executed  another  settlement  whicn 
bore  to  revoke  the  former.  The  Court  held  that  the  gift  of  Ampher- 
law,  under  the  first  deed,  was  a  disposition  or  doniBttion  mortis  causa  ; 
and,applying  the  principle  of  the  civil  law  to  such  a  donation,  held 
that  it  was  in  its  nature  revocable,  and  decided  that  it  had  been 
effectually  revoked  by  the  second  settlement. 

In  the  second  case,  a  lady  executed  a  disposition  intuitu  m^ortis, 
and  for  love  and  affection,  in  favour  of  her  cousin,  whereby  she 
conveyed  to  him  all  her  property,  under  reservation  of  her  liferent, 
and  delivered  the  deed  to  him.  Eepenting  afterwards  of  the  gift, 
she  requested  her  cousin  to  restore  the  deed  to  her,  and  on  his  re- 
fusal to  do  so,  raised  an  action  against  him  to  have  it  found  that 
she  was  entitled  to  revoke  the  gift  at  pleasure,  and  for  restitution 
of  the  disposition.  The  cousin  resisted  the  action,  and  pleaded 
that  the  deed  was  irrevocable,  having  been  delivered,  and  contain- 
ing no  express  power  to  revoke.  The  Court,  however,  repelled  the 
defence,  and  decerned  in  terms  of  the  declaratory  conclusion  of  the 
summons.. 

On  the  other  hand,  in  Braidwood  v.  Braidivood  (26th  Nov.  1835, 
14  Sh.  64),  where  the  general  settlement  contained  a  clause  of 
absolute  warrandice,  and  imposed  on  the  grantee  the  burden  of 
pajring  certain  provisions,  the  Court  held  that  delivery  of  the  deed 
in  this  case — counter  obligations  having  been  undertaken  by  the 
disponee — rendered  it  irrevocable,  and  decided  accordingly. 

The  gratuitous  dispositions  falling  under  the  second  class,  which 
are  inaccurately  styled  donations  mortis  causa — not  being  iiUer 
vivos — are  very  numerous,  and  indeed  represent  the  class  of  dona- 
tions usually  referred  to  in  our  law  by  the  term  dispositions  mortis 
causa.  In  the  case  of  such  dispositions,  not  merely  is  delivery  of 
the  deed  constituting  the  donation,  not  made  in  the  lifetime  of  the 
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granter,  but,  in  most  instances,  its  very  existence  is  unknown  to 
the  donee  until  after  the  donor's  death!  Prior  to  31st  December 
1868,  aU  the  dispositions  falling  under  the  class  now  referred  to 
necessarily  contained  words  of  de  prcesenti  conveyance,  although 
their  respective  provisions  and  structure  vary.  In  some  instances 
these  dispositions  contain,  and  in  others  not,  a  reservation  of  the 
grauter's  liferent  in  the  subject,  and  a  special  power  to  revoke  at 
pleasure  etiam  in  articulo  mortis.  Sometimes  they  purport  to  con- 
vey, as  from  the  date  of  execution,  all  subjects  then  belonging,  as 
well  as  such  as  may  hereafter  come  to  belong,  to  the  granter ;  some- 
times they  purport  to  convey  a  specified  subject  only,  while  some- 
times— as  in  Gravi  v.  OraifU  (1679,  M.  3596), — though  more  rarely, 
the  words  o{  de  prosserUi  conveyance  are  expressly  limited  in  their 
operation  to  property  (possibly  not  then  acquired)  which  may 
happen  to  belong  to  the  granter  at  a  future  date,  as  at  that  of  hia 
deatL 

Yet,  however  framed  in  these  respects  the  disposition  may  he. 
the  fact  of  its  non-delivery  during  the  lifetime  of  the  granter,  oper- 
ates one  and  the  same  legal  result,  viz.,  to  leave  him  down  to  the 
moment  of  his  death,  as  absolutely  dominus  of  the  subject  contained 
in  the  deed,  both  as  regards  title  of  ownership,  beneficial  enjoyment, 
and  power  of  disposal,  as  if  no  such  deed  had  ever  been  executed 
by  hinL  Having  complete  control  over  the  deed,  he  might  destroy 
it  at  any  time  with  perfect  legal  impunity. 

Between  such  a  disposition,  therefore,  and  a  will,  there  is  really 
no  practical  difference,  in  so  far  as  regards  the  date  of  their  operation, 
or  the  emergence  of  the  right  which  they  respectively  confer.  It 
ia  true  that  under  the  former,  heritage  may  be  conveyed,  and  a 
tailzied  destination  or  a  right  by  substitution  thereto  created,  while 
under  the  latter,  a  legacy  of  moveables  only  may  be  left  which  will 
lapse  by  the  predecease  of  the  legatee  before  the  testator.  Yet  still 
the  title  of  the  transfer  of  the  gift  to  the  donee  under  the  disposi- 
tion is  in  reality  no  more  a  donation  mortis  causa — in  the  strict 
sense  of  that  term — ^than  is  that  of  the  gift  under  the  wilL  Each 
operates  only  after  the  donor's  death.  In  the  former,  just  as  in 
the  latter  instance,  the  thing  given,  is  given  by  way  of  legacy  or 
donation  testamentary,  and  not  as  a  mortis  causa  donation  inter 
vivos.  The  last  shadow  of  appearance  to  the  contrary  has  been  ex- 
tinguished by  the  recent  Act  of  1868,  which  authorizes  a  post- 
mortuary  gift^  of  heritage  (just  as  of  moveables)  to  be  made  by 
words  of  heq;iiest  as  in  contrast  to  words  of  disposition 

In  M(yrris  v.  Riddich  (16th  July  1867,  5  Macph.  1036)  the  Lord 
President  defines  a  donation  m/yrtis  cau^sa  in  the  law  of  Scotland  as 
"a  conveyance  of  an  immoveable  or  incorporeal  right,  or  a  trans- 
ference  of  moveables  oif  money  by  delivery,  so  that  the  jproperty  is 
immediately  transferred  to  the  grantee  upon  the  condition  that  he 
shall  hold  for  the  granter  so  long  as  he  lives,  subject  to  his  power 
of  revocation,  and,  failing  such  revocation,  then  for  the  grantee  on  the 

death  of  the  granter." 
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Now,  it  is  abundantly  plain  that  a  conveyance  of  heritage, 
whereby  it  is  "  immediately  transferred  to  the  grantee  "  to  be  held 
"  for  the  granter  as  long  as  he  lives  "  under  the  condition  and  trust 
above  expressed,  cannot  be  said  to  have  been  made  by  a  disposition 
which  is  undelivered,  and,  in  most  cases,  unknown  to  the  disponee 
until  after  the  death  of  the  disponer.  Such  a  deed  transfers  no 
right  in  the  subject  to  the  grantee  until  after — it  may  be  years  after 
— its  execution,  and,  therefore,  cannot  fall  within  the  category  of  a 
donation  mortis  causa.  It  is  nothing  else  than  a  testamentary 
bequest,  or  a  legacy  of  heritable  property. 

Arising  probably  from  the  fact  that  donations  mortis  causa  of 
heritage  require  to  be  made  in  writing,  and,  until  recently,  required 
to  be  by  depra^serUi  dispositions,  formal  in  style  and  stereotyped  in 
expression,  the  true  import  of  such  gifts — which  were  and  are  in- 
variably set  forth  in  the  inductive  clause  of  the  instrument — ^gave  rise 
to  few  questions  of  construction.  The  case,  however,  is  entirely  dif- 
ferent as  regards  donations  mortis  causa  of  moveable  property.  For, 
as  they  may  be  and  are  in  many  cases  made  without  the  interven- 
tion of  writing  at  all,  or — when  writing  requires  or  happens  to  be 
used-by  writing  in  any  form,  as  letters,  memoranda,  and  mercantile 
instruments,  which  are  frequently  loosely  expressed,  carelessly 
authenticated,  or  of  ambiguous  legal  import,  the  result  is  that  in 
alleged  donations  of  moveables,  and  notably  of  money  (including 
donations  mortis  caiisa),  cases  of  great  nicety  and  variety,  as  weU 
as  diflBculty,  occur. 

Moveable  subjects  in  a  corporeal  form,  such  as  a  horse,  a  watch, 
a  book,  may  be  transferred  by  its  owner  in  property  to  another  by 
mere  tradition,  and  without  writing.  On  the  other  hand,  incor- 
poreal moveable  subjects,  such  as  bills,  deposit-receipts,  personal 
bonds,  and  other  vouchers  of  debt  and  credit,  which  represent 
obligations  and  instruct  rights  which  are  in  their  nature  intangible, 
and  not  susceptible  of  actual,  but  only  of  legal,  delivery,  require 
writing  to  operate  a  transfer  of  them  from  the  owner  or  creditor  to 
another. 

These  remarks  embrace  the  gratuitous  as  well  as  the  onerous 
transference  of  property  in  moveables,  and  consequently  apply  to 
donations  mortis  causa  of — (1)  corporeal  moveable  subjects,  and 
(2)  of  incorporeal  moveable  rights.  We  will  now  give  a  few 
examples  of  such  donations,  beginning  with  those  applicable  to  the 
first  of  these  two  classes. 

In  Mitchell  v.  Wright  (1759,  M.  8082),  John  Wright,  being  then  in 
a  moribund  condition,  five  days  before  his  death  handed  to  his  father 
1000  merks,  with  directions  to  him  to  divide  the  same  between,  and 
bestow  an  equal  portion  thereof  as  a  gift  on,  each  of  his  (the  father's) 
daughters  Margaret  and  Mary,  but  only  aftfer  his  (the  son's)  death. 
This  was  accordingly  done  by  the  father  six  months  after  his  son's 
decease.  About  three  yetuB  prior  thereto,  the  son  had  executed  a 
general  settlement  of  his  estate  in  favour  of  his  wife.    She  having 
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died,  her  executrix  brought  an  action  before  the  Sheriff  against  the 
father  for  payment  of  the  1000  merks,  as  forming  part  of  his  son's 
estate  at  death.  On  a  reference  to  the  father's  oath,  he  deponed  to 
the  effect  above  stated ;  and,  on  considering  the  oath,  the  Sheriff 
decerned  against  him  for  payment  of  the  balance  of  the  said  sum, 
after  crediting  Margaret  and  Mary  with  £100  Scots  each,  as  nun- 
cupative legacies.  On  appeal,  however,  the  Court  suspended  this 
decree  simplicUer,  They  construed  the  oath  as  importing  a  dona- 
tion mortis  causa  of  the  money  in  favour  of  Margaret  and  Mary, 
though  suspended  in  its  effect  till  after  their  brother's  decease,  and 
till  then  revocable,  and  therefore  held  that  the  1000  merks  formed 
no  part  of  his  estate  at  death.  Here,  as  will  be  observed,  the 
money  was  actually  handed  to  the  father  on  behalf  of  his  daughters,^ 
and  plainly  imported  a  gift  mortis  catisa  to  them. 

In  Morris  v.  Eiddick  (16th  July  1867,  5  Macph.  1037),  the  late 
Hugh  Morris,  who,  for  some  months  prior  to  his  decease,  lodged  with 
the  defender  in  Greenock,  was  seized  with  fever  on  the  21st  October, 
and  died  in  the  Infirmary  there  on  the  3d  November  1864,  having 
been  removed  thither  on  the  evening  of  the  31st  October.  In  the 
course  of  the  morning  of  that  day  the  defender,  at  the  deceased's 
request,  went  into  his  room  when  he  was  in  bed.  Getting  out  of 
his  bed,  the  deceased  went  to  a  chest  in  the  apartment,  and  took 
therefrom  a  deposit-receipt  in  his  favour  for  £300,  which  he  handed 
to  the  defender,  requesting  him  to  take  it  to  the  bank  and  get 
cashed  On  the  defender  asking  what  he  was  to  do  with  the  money 
when  obtained,  the  deceased  said,  **  I  (the  defender)  was  to  keep  it 
till  he  (the  deceased)  came  back"  (meaning  to  his  lodgings  from 
the  Infirmary,  whither  he  proposed  to  go),  and  that  if  he  did  not 
come  back,  "I  (the  defender)  was  to  use  it  for  myself."  The 
deceased  then  endorsed  the  deposit-receipt  and  wrote  a  line  to  the 
bank  teller  regarding  it.  He  handed  both  documents  to  the  de- 
fender, who  forthwith  took  them  to  the  bank  and  uplifted  the 
money,  which  he  gave  to  his  daughter  to  take  home  to  Morris, 
which  she  did  that  afternoon.  A  few  hours  after,  the  defender 
again  called  on  him,  to  see  if  he  were  ready  to  go  to  the  Infirmary. 
On  entering  his  room,  the  deceased,  who  was  still  in  bed,  pulled 
out  from  under  his  pillow  £300  in  bank  notes,  and  '*  gave  it  to  me 
(defender)  to  put  in  a  drawer  for  him,  and  again  repeated  the  same 
words  which  he  had  previously  used,"  as  above  quoted.  The  present 
action  was  brought  by  the  deceased's  brother  as  his  executor-dative 
for  payment  of  the  £300  as  part  of  the  deceased's  estate  at  death. 
Applying  the  principle  that  the  property  in  moveables  is  trans- 
ferred by  tradition  animo  donandi,  the  Court  unanimously  held 
that  a  gift  mortis  causa  of  the  £300  had  been  made  to  the  defender, 
and  assoilzied 

In  Robertson  v.  Taylor  (12th  June  1868, 6  Macph.  917)  the  question 
as  to  one  of  two  sums,  viz.  that  of  £3600,  occurred  between  husband 
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and  wife.  Here  the  late  William  Taylor,  aged  63,  on  a  particular 
occasion  four  days  before  his  death,  and  when  confined  to  bed — ^his 
wife  and  son  Henry  being  present  in  his  bed-room  together — said 
to  the  former,  "  Guidwife,  give  Henry  that  money  and  he  will  count 
it."  Thereupon  she  went  to  fetch  a  tin  box  from  under  the  bed, 
which,  by  his  father's  orders,  Henry  assisted  her  in  doing.  The  box 
being  opened,  the  money  in  it  was  taken  out,  and  counted  by  the 
son,  who  was  desired  by  his  father  to  do  so.  It  amounted  to 
£3630  in  bank  notes  and  5s.  in  silver.  Of  this  sum  the  deceased 
then  and  there  directed  his  son  to  take  £3600,  and  deposit  it  in  the 
Soyal  Bank,  Glasgow,  in  his  mother's  name.  The  son  took  the 
money,  and  was  in  the  act  of  leaving  to  fulfil  this  commission,  when 
Jiis  father  called  him  back,  remarking  that,  as  it  was  then  so  late  in 
the  day,  he  had  better  leave  the  money,  and  get  it  from  his  mother 
on  the  morrow.  The  son  accordingly  then  left  the  money,  and 
called  again  next  forenoon,  when  he  spent  about  an  hour  with  his 
father — nothing  but  general  conversation  pa.ssing.  He  then  re- 
ceived the  £3600  from  his  mother,  took  it  to  the  bank,  and  lodged 
it  on  a  deposit-receipt  in  her  name  as  desired  by  his  father. 

Having  in  view  the  husband's  age  and  dying  condition,  the  Court 
held  it  proved  that,  in  the  above  circiunstances,  the  £3600  were 
delivered  by  him  to  his  wife  as  a  gift  mortis  causa,  and  decided 
accordingly ;  although,  as  Lord  Deas  remarked,  there  was  here  no 
express  stipulation  for  its  redelivery  or  revocation  in  the  event  of 
the  donor's  recovery. 

The  case  of  Gibson  v.  Hutchison  (5th  July  1872, 10  Macph.  923) 
also  relates  to  a  donation  inter  virum  et  vaorem,  the  subjects  of  the 
gift  being  two  sums  of  money,  £185  and  £235,  which  stood  in  very 
different  positions.  Here  a  husband — after  having  ineffectually 
attempted  to  execute  a  general  settlement  in  favour  of  his  wife,  in 
the  knowledge  of  the  deed  being  inoperative  and  in  order  to  avoid 
the  trouble  and  expense  of  attempting  to  execute  a  new  deed  of 
settlement — uplifted  a  sum  of  £185  deposited  in  bank  in  his  own 
name,  and  being  then  in  bad  health,  gave  the  money  to  his  wife 
about  five  years  before  his  death.  On  the  occasion  of  giving  the 
money,  which,  as  is  to  be  inferred  from  the  evidence,  was  imme- 
diately after  it  had  been  uplifted  from  the  bank,  the  deceased  put 
the  money  into  his  wife's  hand,  saying,  **  Tak  that  as  a  gift ;  for 
thae  devils  M*Dougalls  will  be  down  upon  you  whatever  may  befall 
me. 

The  other  sum  of  £235  stood  on  a  deposit-receipt  in  favour  of  the 
wife  under  her  maiden  name.  It  represented  a  sum  which  had 
been  accumulating  for  about  nineteen  years  in  bank,  and  which, 
with  accruing  interest,  had  been  uplifted  and  redeposited  by  her 
from  time  to  time  during  this  long  period,  always  in  her  maiden 
name.  The  evidence  led  proved  that  the  husband  had  been  aware 
of  these  circumstances,  and  also,  in  the  opinion  of  the  majority  of 
the  Court,  that  he  knew  as  matter  of  law  that  this  sum  of  £235 
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belonged  to  him  jure  mariti.  The  proof  as  to  the  donation  of  this 
sum  rested  on  the  sole  testimony  of  the  wife,  who  deponed  that,  on 
the  afternoon  of  the  day  before  her  husband  died,  and  when  "  he 
was  looking  for  death,"  he  said  to  her  (no  one  else  being  present), 
"  Nobody  else  shall  touch  that  money  that  you  earned  hard,  for  it 
is  your  own  money." 

The  Court  unanimously  held  that  there  had  been  a  donation 
mortis  causa  of  the  £185,  and  the  majority  {diss,  the  Lord  Pre- 
sident) read  the  evidence  as  proving-  that  the  husband  plainly 
intended  to  make  a  gift  of  the  £235  edso  to  his  wife,  and  decided 
that,  in  the  circumstances,  a  donation  mortis  causa  of  it  likewise 
had  been  made  to  her.  Here  the  Court  seem  to  have  stretched  the 
doctrine  of  xTUention  to  an  extreme  point,  and  to  have  treated  it  as 
substantially  equivalent  to  delivery. 

In  LitOe  v.  LUtk  (28th  Feb.  1856, 18  D.  701)  an  alleged  donation 
of  a  sum  of  money — ^although  actual  delivery  of  it  occurred — was 
held  not  established  And  as  in  contrast  to  a  donation  mortis  causa, 
which  implies  de  prcesenti  transference  of  the  subject,  the  case  of 
Smiths  v.  Taylor  (1749,  M.  6594)  is  an  example-  of  an  "expressed 
intention  on  death-bed  as  to  the  division  of  the  owner's  effects  among 
certain  of  his  relations,  being  sustained  only  qua  nuncupative 
legacies  in  their  favour  to  the  extent  of  £100  Scots  each. 

Of  donations  mortis  causa  of  incorporeal  moveable  property  or 
rights,  the  following  are  examples : — 

In  Fiife\,  Kedslie  (6th  March  1847,  9  D.  853),  which  came  before 
the  whole  Court,  the  deceased  executed,  on  16th  May  1835,  a 
general  trust-settlement,  whereby  he  ordained  his  trustees  to  divide 
the  residue  of  his  estate  into  four  equal  shares,  and  hold  and  pay 
the  same  as  therein  provided  In  December  1836,  having  pur- 
chased twelve  shares  of  Eoyal  Bank  stock,  he  transferred  six  of 
them  into  the  name  of  one,  and  six  of  them  into  the  name  of  an- 
other nephew,  who  were  entered  as  proprietors  thereof  in  the  bank's 
books.  At  the  same  time  the  nephews  wrote  and  delivered  to  the  • 
deceased  back-letters,  promising  to  pay  him  regularly  the  interest 
and  any  bonus  accruing  on  these  shares,  and  likewise  to  transfer  to 
him  the  whole,  or  any  part  of  the  stock,  at  his  pleasure.  After  the 
deceased's  death  in  September  1837,  his  trustees  raised  an  action 
of  multiplepoinding,  in  which  it  was  maintained  for  the  trust- 
beneficiaries  that  the  above  transaction  did  not  import  a  donation 
mortis  causa  of  the  bank  stock,  but  merely  an  assignation  of  it 
to  the  nephews  in  tnist,  and  that  the  stock  formed  part  of  the 
deceased's  estate  at  death.  The  Lord  Ordinary  adopted  this  view. 
The  First  Division  being  equally  divided,  ordered  cases ;  and  ulti- 
mately the  whole  Court,  by  a  majority  of  ten  to  three,  held  that  the 
above  amounted  to  a  donation  mortis  causa  of  the  stock,  Lord 
Mackenzie  remarking,  "  I  find  all  the  features  of  such  a  donation 
here." 

In  the  British  Linen  Coy.  v.  Martin  (8th  March  1849,  11  D. 
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1004),  a  person  execated  a  general  trust-settlement,  whereby  he 
directed  payment  of  the  income  from  all  his  property  in  Scotland  to 
his  housekeeper  during  her  life,  and  discharged  her  of  any  debt  she 
might  be  due  him  at  his  death.  On  the  day  before  he  died  he,  in  a 
docquet  to  an  account  bringing  out  a  balance  then  due  by  her  of 
£100,  discharged  her  of  this  debt ;  and  on  the  same  day  (21st  June 
1847)  directed  his  clerk  to  draw  from  his  bank  account  £800  (being 
more  than  one-half  of  his  whole  estate),  and  reinvest  the  sum  in  bank 
in  her  name.  This  was  done  on  that  day,  when  a  deposit-receipt  in 
her  fayour  for  £800  was  granted  by  the  bank  and  a  corresponding 
entry  made  in  their  books — of  aU  which,  as  it  appeared,  she  was 
ignorant  at  the  time.  On  the  following  day  (22d  June)  the  donor 
died,  the  deposit-receipt  being  then  undelivered  and  in  the  hands 
of  his  clerk. 

Distinguishing  this  case  from  that  of  Henderson  v.  WCullock 
(12th  June  1839,  1  D.  927),  the  Court  held  that  a  donation  mortis 
causa  had  here  been  made  of  the  £800  to  the  housekeeper. 

On  the  other  hand,  in  Macfarqvhar  v.  CaMer  (1779,  M.  3600), 
where  a  man  on  death-bed  delivered  certain  bills  in  his  favour, 
some  blank  endorsed,  to  a  person,  as  trustee  for  a  sister  and  her 
children,  the  Court  decided  ^hat  this  did  not  imply  a  donation 
mortis  causa  of  their  contents,  and  held  that  a  brother  was  entitled 
to  an  equal  share  of  them  as  forming  part  of  the  deceased's  estate 
at  death. 

In  the  peculiar  and  interesting  case  of  Miller  v.  Milne  s  Trustees 
(3d  Feb.  1859,  21  D.  377)— where  the  reader  will  find  a  number  of 
the  cases  qn  this  branch  of  the  law  examined — ^this  point  was 
mooted,  though  not  decided,  viz..  Whether,  as  in  contrast  to  a  mortis 
causa  donation  on  the  one  hand,  or  a  legacy  on  the  other,  a  post- 
mortuary  gift  of  a  sum  of  money  could  be  made  by  a  married 
woman  without  consent  of  her  husband,  by  way  of  an  obligation 
imposed  by  her  to  take  effect  after  the  death  of  her  husband  and 
herself? 

Here  Mrs.  Milne,  during  her  husband's  life,  but  without  his  con- 
sent, and  apparently  without  his  knowledge,  wrote  and  delivered  a 
letter,  in  1822,  to  her  friend  Captain  Gordon,  bearing  that,  "  as  a 
mark  of  my  sincere  regard  for  you,  and  a  return  for  many  kind 
attentions  shown  me,"  upon  presenting  it  after  the  death  of  both 
spouses  "  you  shall  be  entitled  to  "  £200  at  the  first  term  "  after  my 
death ;"  and  if  Mr.  Milne  survived  her  husband,  "  you  shall  be  en- 
titled to  demand  "  £400  instead  of  £200."  Mr.  Mihie  died  in  1841. 
Captain  Gordon  died  in  1850.  Mrs.  Milne  died  in  1853,  leaving 
several  testamentary  writings  executed  subsequently  to  1822,  none 
of  which'  contained  any  reference  to  the  above  letter;  and  in  one  of 
which,  dated  in  1842,  she  expressly  revoked  all  former  settlements. 

Without  deciding  what  kind  of  gift  this  letter  imported — whether, 
Isty  a  donation  mortis  causa ;  or  2d,  a  legacy ;  or  3d,  a  present  per- 
sonal obligation  on  Mrs.  Milne,  but  prestable  only  at  a  future  date; 
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or  4<A,  an  obligation  imposed  not  on  herself  dejyrceserUi,  but  on  her 
executor  or  her  estate  after  her  death — the  Court,  by  a  majority, 
found  that  no  sum  was  due  to  the  pursuer  (Captain  Gordon's 
executor),  on  the  ground  that  the  gift  was  personal  to  Captain 
Gordon,  and  had  fallen  by  his  predecease  of  Mrs.  Milne. 

As  the  letter  contains  no  words  of  de  prcesenti  conveyance,  it  is 
difficult  to  class  the  gift  under  the  category  of  a  donation  mortis 
causa.  To  recognise  it  as  a  present  personal  obligation,  but  only 
prestable  in  diem  futurum^  implies — contrary  to  the  recognised  rule 
of  law — that  a  married  woman,  stante  matrimonio,  can  effectually 
undertake  a  pecuniary  obligation  without  her  husband's  consent ; 
while  to  regard  the  obligation  as  Tiot  present  and  personal  to  the 
person  granting  it,  is,  to  say  the  least  of  it,  a  very  anomalous  kind 
of  right.  Lord  Neaves  seems  to  have  considered  the  gift  as  a  testa- 
mentary donation  or  legacy  (21  D.  p.  389,  foot),  which,  he  remarks, 
may  be  given  in  any  form  of  words — "  a  bequest,  a  command,  a  gift, 
an  assignation" — all  equally  serving  the  purpose.  In  this  view  of 
the  matter,  Mrs.  Milne's  letter  is  just  a  will  or  testamentary 
writing,  and  as  such  revoked  by  the  later  one  in  1842,  thereby 
excluding  Captain  Gordon's  claim  to  any  sum  whatever,  even 
should  he  have  survived  Mrs.  Milne.  But  it  is  difficult  to  regard 
the  letter  in  this  light,  for  it  was  a  delivered  document.  This  cir- 
cumstance, taken  in  connection  with  its  peculiar  terms,  raised  the 
question  whether  it  was  revocable — which  some  of  the  Judges 
thought  it  was  not  Now,  a  wiU  is  seldom,  if  ever,  a  delivered 
document,  and  a  legacy  never  can  be  otherwise  than  revocable  during 
the  life  of  the  testator. 

Having  now  indicated  shortly  the  nature  and  characteristics  of 
donations,  non  mortis  causa,  mortis  causa,  and  testamentary,  we 
purpose,  in  the  next  or  a  succeeding  number  of  the  Journal,  to 
direct  attention  to  the  kind  of  evidence  which  is  admissible  and 
sufficient  to  instruct  these  several  kinds  of  donations  respectively. 

ON  EXPENSES  OF  LITIGATION.— V. 

EXPENSES  AS  AFFECTED  BY  THE  POSFTION  OF  THE  LITIGANTS. 

The  general  rules  relating  to  expenses  may  be  affected  not  only 
by  the  nature  of  the  action,  as  has  been  already  shown,  but  also  by 
the  character  of  the  litigant  or  the  position  in  which  he  stands 
with  regard  to  the  litigation.  The  exceptions  which  thus  exist 
must  now  be  dealt  with. 

THE  CBOWN  AND  PARTIES  SUING  IN  THE  PUBLIC  INTEREST. 

Formerly  expenses  could  neither  be  awarded  in  favour  of  nor 
against  the  Crown.    That  the  Crown  was  not  liaile  in  expenses 
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was  clearly  established.  In  the  case  of  the  Lord  Advocate  v.  Lord 
Dunglas  (28th  February  1842, 1  Bell's  App.),  Lord  Cottenham  says, 
"  I  apprehend  there  is  no  difference,  and  it  would  be  strange  indeed 
if  there  was  a  difference  between  the  prerogative  of  the  Crown  in 
Scotland  upon  this  point  and  the  prerogative  of  the  Crown  in 
other  parts  of  the  kingdom."  Founded  upon  the  royal  prerogative, 
this  rule  applied  not  only  to  exchequer  and  criminal  proceedings, 
but  to  every  case  in  which  the  Crown  appeared  as  a  party  to  an 
action  through  its  officers.  It  did  not  matter  whether  the  question 
litigated  was  of  a  private  or  a  public  character.  Even  the  fact  that 
the  action  was  found  to  have  been  brought  in  an  incompetent  form 
did  not  prevent  this  rule  from  being  applied.  (See  Dunglas's  case, 
supra.) 

It  is  almost  equally  clear  that  the  Crown  could  not  demand 
expenses.  It  is  true  that  doubts  have  been  expressed  upon  this 
point  in  one  case  where  the  Crown  was  suing  as  ultimtis  hasres 
{Lord  Advocate  v.  Madean,  Jan.  12, 1836, 14  Shaw  209),  but  in  the 
later  case  of  Smith  v.  tlie  Officers  of  State,  13th  July  1849,  6  Bell's 
Appeals  487,  where  it  was  maintained  that  whenever  the  Crown 
sues  for  a  public  object  it  has  costs,  this  was  repudiated  by  the 
House  of  Lords,  Lord  Brougham  remarking,  "  Could  anything  be 
more  hard  than  that  the  Crown  should  never  pay  costs,  but  should 
always  get  them  ?" 

The  English  doctrine  on  the  subject  is  thus  expressed  by  Black- 
stone,  "  The  King,  and  any  person  suing  .to  his  use,  shall  neither 
pay  nor  receive  costs ;  for  besides  that  he  is  not  included  under 
the  general  words  of  the  Statute  relative  to  costs,  as  it  is  his  pre- 
rogative not  to  pay  them  to  a  subject,  so  it  is  beneath  his  dignity 
to  receive  them"  (Kerr's  edition,  iv.  421).  The  statute  referred  to 
in  this  passage  is  that  of  Gloucester,  6  Edward  I.,  c.  1,  but  for  a 
long  time  past  the  Crown  in  England  has  been  by  special  statutes 
authorized  to  recover  costs  in  particular  cases. 

The  first  Statute  which  imposed  the  payment  of  expenses,  in  the 
event  of  failure,  upon  the  Crown,  was  the  Act  16  &  17  Vict  c.  107, 
extending  to  Scotland.  By  it  costs  were  to  be  recovered  as  between 
subject  and  subject  in  all  suits  and  proceedings  under  the  Customs 
Act. 

The  second  section  of  the  Act  18  &  19  Vict.  c.  90,  which  relates 
to  revenue  proceedings  in  the  Court  of  Exchequer,  enables  success- 
ful defenders  to  obtain  their  expenses  from  the  Crown.  By  the 
24th  section  of  the  Act  19  &  20  Vict.  c.  56,  it  is  provided  "  that 
in  all  cases  which  shall  be  instituted  under  this  Act  before  the 
Court  of  Session,  acting  as  the  Court  of  Exchequer  in  Scotland,  and 
in  all  causes  presently  depending  or  which  shall  come  to  depend 
before  any  civil  court  in  Scotland,  at  the  instance  or  on  behsdf  of 
the  Crown  against  any  person  or  persons,  or  against  the  Crown  at  the 
instance  of  any  person  or  persons,  the  Crown  or  the  Lord  Advocate, 
or  othpr  TAr  •  -  ^n  or  persons  suing  on  its  behalf,  shall  be  entitl^^t''  ^^hen 
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decree  shall  he  given  for  the  Crown,  to  move  for  or  recover  expenses 
of  process  in  the  like  manner  as  and  under  the  like  rules,  regulations 
and  provisions,  as  are  or  may  be  in  force  touching  expenses  of  pro- 
cess in  proceedings  between  subject  and  subject/'  The  section 
then  goes  on  in  similar  terms  to  provide*  for  the  case  of  the  subject 
recovering  expenses  from  the  Crown.  Accordingly,  since  the  pass- 
ing of  tlus  Act  the  Crown,  in  all  cases  before  any  "  civil  court," 
is  in  the  same  position  as  regards  expenses  as  any  private  litigant. 

The  question  has  been  raised,  What  is  the  meaning  of  the  expres- 
sion "  civil  court  ? "  It  has  now  been  settled  that  it  is  not  enough 
that  the  court  Jias  a  civil  jurisdiction  if  the  proceedings  in  question 
be  really  criminal ;  a  court  exercising  a  double  jurisdiction  being 
for  the  time  civil  or  criminal,  according  to  the  nature  of  the  cause 
which  it  is  trying  {White  v.  Simpson,  28th  Nov.  1862, 1  Macph. 
72) ;  ^  and  it  has  been  remarked  that  the  expression  is  used  in  a 
limited  sense  so  as  to  exclude  both  criminal  and  fiscal  cases  (per 
Justice-Clerk  Inglis  in  Whitens  case).  Hence  a  prosecution  by  an 
excise-officer  before  the  justices  of  the  peace  was  held  not  to  fall 
under  the  section. 

The  22nd  section  of  the  Summary  Procedure  Act  (27  &  28  Vict. 
c.  53),  which  provides  for  an  award  of  expenses  being  pronounced  in 
all  cases  of  complaint  for  the  recovery  of  any  penalty,  even  when 
not  prayed  for  in  the  complaint,  enacts  that  **  expenses  shall  not 
be  a^aided  to  or  against  any  public  prosecutor  or  party  prosecuting 
under  the  authority  of  any  Act  of  Parliament  for  the  public  interest, 
unless  such  award  of  expenses  is  authorized  by  such  Act.^  But 
this  section  does  not  apply  to  the  Supreme  Courts,  either  civil  or 
criminal,  in  which  expenses  are  awarded  at  discretion  {Nimmo  v. 
Clark  dk  Wilson,  Feb.  22,  1872,  10  Macph.  482). 

When  a  procurator-fiscal,  in  conducting  a  prosecution,  is  merely 
acting  as  one  of  the  public,  he  has  been  held  not  entitled  to  plead 
his  official  character  for  the  purpose  of  escaping  liability  for  ex- 
penses (Walker  v.  Jones,  27th  Sept.  1862,  35  Jur.  51). 

Founding  upon  this  section  of  the  Summary  Procedure  Act,  it 
was  in  a  recent  case  held  competent  to  award  expenses  against  a 
public  prosecutor  where  the  proceedings  took  place  under  an  Act 
providing  only  for  expenses  in  his  favour  in  the  event  of  a  convic- 
tion, because  '*if  the  Statute  indicated  that  a  court  was  to  deal 
with  the  matters  of  expenses  at  all,  then,  unless  there  is  the  clearest 
possible  exclusion  of  it,  the  presumption  in  law  and  in  ordinary 
justice  is  both  parties  are  to  be  treated  in  an  even-handed  matter  " 
{Walker  v.  Bathgate,  June  4,  1873,  Scot.  Law  Rep.  441). 

THE  LAW  OF  EXPENSES  RELATING  TO  HUSBAND  AND  WIFE. 

As  a  general  rule  it  may  be  said  that  a  husband  is  liable  for  the 

1  See^howeyer  the  cam  of  Alison  v.  ffaUon,  2nd  Dec.  1862,  I  Macph.  87. 
*  A  prirate  complainer  may  obtain  expenses  at  the  discretion  of  the  Court    See 
6  Mction. 
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expenses  of  all  actions  whicli  have  been  reasonably  raised  or 
defended  by  his  wife.  Accordingly,  an  exception  to  the  principle 
already  stated  arises,  for  a  husband  may  be  found  liable  in  the 
expenses  of  an  action  which  he  has  successfully  maintained  against 
his  wife.  Under  this  division  of  our  subject  there  will  be  con- 
sidered, first,  consistorial,  and,  second,  ordinary  actions. 

Consistorial  oAstions. — A  wife  must  have  every  facility  for  assert- 
ing, and  maintaining  when  she  has  secured  it,  her  legal  status. 
Therefore,  even  in  the  case  of  a  declarator  of  marriage,  a  woman 
may  obtain  an  interim  award  of  expenses ;  but  she  must  have  set 
forth  and  established  some  fact  which  renders  her  contention  highly 
probable  before  she  can  get  such  an  award.     Mere  allegations  of 
marriage  will  not  be  suflScient  {Campbell  v.  Sassen,  May  23,  1826, 
2  Wilson  &  Shaw,  309).    In  an  action  of  divorce  it  is  very  different. 
The  wife,  however  clearly  guilty  she  may  be,  is  still  entitled  to 
appiBar  and  defend,  and  a  decree  of  divorce,  although  it  dissolves 
the  marriage,  cannot  affect  the  liability  of  the  husband  for  an  ex- 
pense so  properly  incurred  by  the  wife  during  the  subsistence  of  it. 
Even  where  the  wife  has  a  separate  estate  he  is  still  liable.    But 
this  rule  must  be  viewed  in  a  reasonable  manner.     Is  a  wife  en- 
titled at  her  husband's  expense  to  reclaim  against  'a  decree  of 
divorce  when  she  has  manifestly  no  case  ?    This  is  doubtful     In 
the  case  of  Om  v.  Gow  (Feb.  21, 1855, 17  D.  477),  in  which  the 
Lord  Ordinary's  interlocutor  against  the  wife  was  adhered  to,  she 
moved  for  expenses  since  its  date,  and  counsel  on  behalf  of  the 
husband  stated  ''  that  as  he  understood  the  existing  law  and  prac- 
tice of  the  Court,  the  wife  was  not  bound  to  be  satisfied  with  the 
judgment  of  the  Lord  Ordinary,  and  therefore  he  was  afraid  he 
could  not  successfully  resist  the  motion ; "  but  in  the  later  case  of 
Stewart  v.  Stewart  (Feb.  27,  1863, 1  Macph.  449),  it  was  remarked 
from  the  Bench  that  even  in  the  case  of  a  divorce  the  rule  that  a 
wife  is  entitled  to  be  defended  at  her  husband's  expense  rested  not 
upon  her  absolute  right,  but  only  upon  a  very  general  practice,  and 
that  in  exceptional  cases  the  Court  might  refuse  to  award  her  ex- 
penses.    This  is  also  the  view  expressed  in  the  case  of  Donald  v. 
Donald  (1  Macph.  741). 

In  the  case  of  Craig  v.  Craig  (June  1,  1852,  14  D.  829),  a  hus- 
band was  found  entitled  to  set  off  the  expenses  in  which  the  wife 
had  been  found  liable  to  him  in  a  counter-action  of  divorce  against 
her  expenses  in  the  action  at  his  instance. 

A  husband  may  be  compelled  to  supply  funds  not  only  for  the 
defence  of  his  wife,  but  also  to  enable  her  to  carry  on  a  counter 
action  against  him.  In  a  very  recent  case  it  was  urged  that  the 
wife  should  at  least  find  caution  for  repayment  of  the  sums  ad- 
vanced to  account  of  her  expenses,  but  the  proposal  was  treated  as 
unprecedented  and  absurd  {Walker  v.  Walker,  Jaa  27,  1871,  9 
Macph.  460). 
The  seventh  section  of  the  Conjugal  Eights  Act  1861  provides  that 
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"in  every  action  of  divorce  for  adultery  at  the  instance  of  the  husband, 
it  shall  be  competent  to  cite,  either  at  the  commencement  or  during 
the  dependence  thereof,  as  co-defender,  along  with  the  wife,  the 
person  with  whom  she  is  alleged  to  have  committed  adultery,  and 
it  shall  be  lawful  for  the  Court  in  such  action  to  decern  against  the 
person  with  whom  the  wife  is  proved  to.  have  committed  adultery, 
for  the  payment  of  the  whole  or  any  part  of  the  expenses  of  pro- 
cess, provided  he  has  been  cited  as  aforesaid,  and  the  same  shall 
be  taxed  as  between  agent  and  client."  It  has  been  decided  that, 
although  the  unsuccessful  wife  must,  in  the  first  instance,  recover 
from  her  husband  her  own  expenses,  the  co-defender  may  be  de- 
cerned against  both  for  the  husband's  expenses  and  those  thus  paid 
by  him  to  the  wife  {Andrews  v.  Andrews  and  Stirling,  Feb.  7, 1873, 
10  S.  L.  R  251). 

IrUerim  Awards. — In  a  consistorial  action,  in  which  the  wife  is  • 
pursuer,  it  is  in  the  discretion  of  the  Court  to  give  an  interim  award 
to  account  of  expenses,  and  to  do  so  even  in  initio  litis  {Tibbetts  v. 
Ttbbetts,  Feb.  25, 1862, 24  D.  599).  When  the  wife  is  the  defender,  she 
may,  as  a  matter  of  course,  ask  for  such  an  award  at  the  beginning 
of  the 'action,  because  the  husband  must,  in  any  event,  pay  the  ex- 
penses. The  action  cannot  proceed  until  the  husband  has  made 
payment  of  such  an  award ;  and  the  Court  will  not  listen  favourably 
to  any  plea  of  poverty  which  may  be  urged  by  him.  But  a  husband 
on  the  poor's-roll  pursuing  an  action  of  divorce  is  not  bound  to  pay 
such  of  his  wife's  expenses  as  may  be  avoided  by  her  going  on  the 
poorVroll  (MGregor  v.  if*  Sre^or,  July  8,  1841,  3  1).  1191).  In  one 
case,  however,  the  Court  refused  to  grant  a  sum  towards  the  ex- 
penses of  a  proof  the  wife  was  about  to  lead  upon  a  question  of 
jurisdiction  (JPUt  v,  Fitt,  June  8,  1861,  24  D.  1444). 

It  has  now  been  decided  that  a  woman  cannot,  as  a  matter  of 
right,  claim  the  expenses  of  a  reduction  of  a  decree  of  divorce  when 
unsuccessful,  and  that  upon  the  reasonable  ground  that,  when  she 
pursues  such  an  action,  she  is  not  in  the  position  of  a  wife,  and  the 
defender  is  no  longer  bound  t-o  pay  her  expenses  (Stuart  v.  Stuart^ 
Feb.  27, 1863,  1  Macph.  449). 

Ordinary  Actions. — The  general  rule  in  an  ordinary  action  is  that 
when  the  wife  appears  as  a  litigant,  her  .husband  incurs  liability  for 
the  expenses  {Fraser,  i.  283).  This  is  certainly  the  case  when  tiie 
husband  gives  his  consent  to  the  proceedings ;  but  it  is  doubtful 
what  the  effect  of  a  refusal  to  concur  on  his  part  is.  It  would 
rather  appear  that  in  such  a  case  the  wife  alone  is  liable,  and  that, 
even  where  she  has  no  separate  estate,  the  successful  party  cannot 
come  against  the  husband.  It  has  been  decided  by  the  House  of 
Lords,  that  where  a  husband  was  acting  simply  as  the  curator  of 
his  wife  in  an  action  raised  against  her  for  defamation,  he  was 
liable  in  expenses  only  in  so  far  as  his  conduct  had  been  mali- 
cious, vexatious,  and  calumnious  {Baillie  v.  Chalmers,  April  6, 
1791,  3  Paton,  213) ;  where  the  wife  has  a  separate  estate,  the  hus- 
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band's  liability  would  probably  depend  upon  his  interest  in  the 
litigation. 

As  to  actions  between  the  spouses  themselves,  when  a  woman  is 
syi  cura  mariti,  and  there  i^  no  judicial  separation,  and  no  proof  of 
separate  and  independent  estate,  "  it  is  clear  that  a  decree  for  ex- 
penses in  her  husband's  favour  cannot  issue  against  her"  (per  J.  C. 
Hope,  in  Lang  v.  Lang,  June  30, 1849, 11 D.  1217).  When  a  widow 
carries  on  an  action  originally  raised  by  her  and  her  husband,  she, 
along  with  his  representatives,  is  jointly  and  severally  liable  for 
all  expenses  incurred  up  to  the  date  of  his  death,  and  a  decree  for 
such  expenses  may  be  pronounced  against  her  alone  (Scott,  Jan. 
22, 1851, 13  D.  503.  W.  G.  S.  M. 
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The  law  of  Germany  in  regard  to  the  liability  of  railway  companies, 
as  carriers  of  passengers,  has  been  recently  settled  by  statute.  The 
Special  Act  ^  of  the  Beichsta^  of  June  7, 1871,  provides  that  (sec. 
1)  "  If  a  person  is  killed,  or  receives  bodily  injury,  through  the  man- 
agement of  a  railroad,  the  railroad  proprietors  are  liable  for  the 
damage  accruing,  so  far  as  they  cannot  show  affirmatively  that  the 
accident  happened  by  the  act  of  God  (hohere  Oewalt),  or  through 
the  killed  or  injured  person's  own  negligence."  From  the  discus- 
sions previous  to  its  passing,  and  as  it  has  been  interpreted,  the 
following  seem  to  be  the  eflfects  of  this  section : — 

First,  it  applies  to  every  injury  which  affects  the  health,  though 
it  may  have  been  only  caused  by  fright  at  the  time  of  the  accident ; 
second,  it  extends  to  all  railways,  whether  the  mode  of  propulsion 
be  by  horses  or  by  steam  ;  third,  the  pursuers  need  only  prove  the 
accident  and  the  fact  of  injury  or  death  thereby,  and  are  not  re- 
quired, in  the  first  instance  at  least,  to  show  negligence  on  the  part 
of  the  management  of  the  railroad. 

The  words  of  the  section  declare  that  there  are  only  two  facts 
which  will  be  admitted  as  a  relevant  defence — viz.,  that  the  acci- 
dent happened  through  damnum  fatale,  or  the  contributory  negli- 
gence of  the  person  injured  or  killed.  In  all  other  cases  the  com- 
pany is  unconditionally  liable.  The  following  illustrations  have 
been  given  by  a  German  writer  of  the  operation  of  the  law  in  this 
respect,  from  which  it  will  be  seen  that  a  very  diiferent  view  as  to 
what  constitutes  due  care  on  the  part  of  the  company,  and  what 
amounts  to  negligence  on  the  part  of  the  passenger,  has  been  taken 
in  the  two  countries.  "  If,  in  spite  of  the  watchfulness  of  the  offi- 
cials, an  obstruction  is  maliciously  placed  upon  the  track,  and  in- 
jury to  passengers  takes  place,  the  railroad  company  is  liable  for 

*  This  Act  will  be  found  in  Koch's  **  AllgemeinesPreussiches  Landrecht,"  ii.  Theil, 
ii.  Band,  p.  1023. 
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damages ;  or  if,  through  the  negligence  of  a  driver,  a  coach  is  driven 
across  the  track,  and  the  passengers  of  the  coach  are  injured  by  a 
collision  with  a  train,  the  company  is  also  liable.  In  the  first  in- 
stance, the  company  is  held  responsible,  because  the  manager  should 
constantly  inspect  the  whole  line  and  remove  all  obstructions ;  and 
in  the  second  instance,  because  it  is  required  by  law  to  guard  all 
crossings  with  gates,  and  the  whole  line  with  substantial  fences. 
Even  if  the  accident  is  originally  caused  by  the  act  of  God,  the 
railroad  may  still  be  liable ;  for  its  negligence  may  be  concurrent 
with  the  *  vis  major  ;  '  and  the  burden  of  proof  is  upon  it  to  show 
the  absence  of  such  negligence, — and  that  not  only  the  accident, 
but  also  the  injury,  was  the  immediate  consequence  of  the  act  of 
God.  Thus,  for  instance,  if  a  train  should  be  set  on  fire  by  light- 
ning, the  company  is  held  liable  for  injuries  caused  by  this  fire, 
unless  it  is  shown  that  the  train  was  immediately  stopped  and  all 
haste  made  to  unlock  the  passenger  carriages,  and  to  facilitate  the 
escape  of  the  passengers.  The  non-observance  of  the  rules  of  the 
railway  company  cannot  be  pleaded  in  defence  of  an  action  brought 
by  the  party  injured,  unless  this  non-observance  was  the  direct  and 
immediate  cause  of  the  injury.  If  a  passenger  should  neglect  or 
refuse  to  pay  his  fare,  the  company  may,  nevertheless,  be  liable  for 
injuries  received  by  him  during  the  journey."  ^ 

As  to  the  provisions  of  the  other  sections  of  the  Act  we  may  not0 
that  (sees.  2  and  7)  in  all  cases  where  the  parties  litigant  do  not 
agree  upon  a  certain  sum  in  fuU  payment  for  all  damages  claimed, 
the  Court  determines  the  amount  of  a  pension  to  be  paid  to  the 
plaintiff;  and,  in  addition  to  this,  fixes  the  sum  to  be  paid  for 
burial  expenses,  medical  treatment,  loss  of  wages,  etc.,  up  to  the 
time  of  trial  This  pension  may  be  decreased  or  increased  or  stopped, 
at  any  time,  on  petition  of  either  party  according  to  the  circum- 
stances of  each  particular  case.  By  sec.  5  the  railway  companies 
are  precluded  from  limiting  or  getting  rid  of  their  liability  by  any 
previous  contract  with  the  injured  party,  either  by  published  rules 
or  special  agreement  All  such  contracts  are  declared  to  have  no 
l^al  effect.  The  right  of  action  is  limited  (sec.  8)  to  two  years, 
reckoning,  in  cases  of  bodily  injury,  from  the  date  of  the  accident ; 
and,  in  cases  of  death,  as  against  the  representatives  (action  being 
given  to  all  who  were  legally  supported  by  the  deceased  for  the 
amount  of  loss  they  sustain),  from  the  day  of  death. 

It  will  be  seen  from  these  clauses  that  the  liability  of  railway 
companies  for  damages  is  very  much  more  extensive  in  Germany 
than  in  this  country.  This  statute  seems  practically  to  go  the 
length  of  extending  to  the  carriage  of  passengers  (where  no  question 
of  contributory  negligence  or  of  latent  defect  is  involved)  the 
stringent  provisions  of  the  Edict  Navtce^  Cauporus,  etc.,  which 
regulate  the  carriage  of  goods.  In  the  recent  case  of  Bedhead  v. 
Midland  Railway  Company  (4  L  R,  Q.  B.,  Ex.  Ch.),  a  case  in  which 

1  Cf.  Hamilton  v.  Caledonyin  Ry.  Co,,  19  D.  457. 
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the  accident  arose  from  a  latent  defect  in  the  tyre  of  a  carriage 
wheel,  of  which  it  waa  iiot  possible  the  company  could  be  aware, 
it  was  argued,  and  barely  argued,  on  the  analogy  of  a  passenger  in 
a  train  to  a  bale  of  goods,  that  the  same  rule  of  law  was  in  Eiigland 
applicable  to  both.  But  the  argument  on  which  most  reliance  was 
placed  was,  that  there  was  at  least  a  warrant  of  the  road- worthiness 
of  the  carriage  in  which  the  passenger  travelled.  The  elaborate 
judgment  of  Mr.  Justice  Montague  Smith,  reviewing  all  the  pre- 
vious cases  on  the  subject,  completely  negatived  both  contentions. 
It  was  decided  by  that  judgment  that  the  English  law  will  only  hold 
liability  to  be  incurred  where  due  care  can  be  shown  not  to  have 
been  used.  Eailway  companies,  it  was  laid  down,  are  not  contrac- 
tors to  cany  safely,  nor  even  to  provide  carriages  sufficient  for  their 
purpose,  but  "  to  carry  with  reasonable  care."  But  the  German  law 
clearly  goes  the  length  of  making  the  railroad  proprietors  give  an 
implied  warranty  of  sound  vehicles,  rails,  etc. ;  so  that  in  the  case 
of  an  accident  occurring  from  a  latent  imperfection  (the  point  in 
Bedhead's  case)  they  would  be  found  liable. 

But  the  effect  of  this  statute  most  worthy  of  attention  is  that 
the  accident  itself  is  priTnafade  proof  of  negligence,  and  the  whole 
oimLS  of  proving  non-liability  is  thrown  on  the  railway  proprietors. 
In  our  law,  so  far  as  the  point  can  be  regarded  as  settled,  the 
person  pursuing  an  action  of  damages  on  the  ground  of  fault  or 
negligence  of  the  railway  officials,  or  the  insufficiency  of  the 
carriages  or  machinery  (the  injury  being  admitted),  must  bear 
the  onus  of  proving  the  fault  or  insufficiency  alleged ;  which  if 
he  do,  the  onus  will  be  then  shifted  on  the  defenders  of  showing 
that  it  is  a  matter  for  which  they  are  not  responsible  {M'OlasIian 
V.  Dundee  and  Perth  Ry.  10  D.  1397).  This  is  the  general  rule, 
though  it  has  been  laid  down  by  the  Judges  that,  in  some 
cases,  res  ipsa  loquihcr,  and  that  proof  of  the  accident  may  of 
itself  be  sufficient  to  put  the  onics  on  the  defender.  Two  trains 
coming  into  collision  on  the  same  line  is  a  case  of  this  description. 
But  in  Germany,  unless  the  railway  proprietors  can  prove  vis  major 
or  contributory  negligence,  damages  will  be  given  against  them. 
They  are  pretty  nearly,  in  short,  made  insurers  of  the  passenger  as 
well  as  carriers.  It  is  obvious  that  this  rule  introduces  great  sim- 
plicity into  the  law ;  and  the  only  question  is  whether  it  sufficiently 
compensates  the  hardsliips  which  railway  companies  must  occasion- 
ally undergo.  Most  people  will  probably  consider  it  inequitable 
that  a  railway  company  should  be  made  liable  for  the  malicious 
act  of  a  third  party  (as  in  the  case,  stated  above  by  the  writer  we 
quoted,  of  placing  an  obstruction  on  the  line),  and  such  strong 
cases  no  doubt  test  the  principle.  But  even  in  such  a  case  it 
cannot  be  said  that  the  highest  diligence  would  not  prevent  an  acci- 
dent. And  one  has  only  to  consider  the  indefiniteness  and  uncer- 
tainty of  our  own  law  on  the  point, — ^in  such  questions,  for  instance, 
as  cognizable  and  latent  imperfections, — to  see  how  eminently  un- 
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satisfactory  it  is,  and  how  desirable  to  have  some  simple  rule  that 
the  courts  may  follow. 

This  important  Beichsgesetz  is  one  of  the  few  but  excellent  statutes 
relating  to  private  law  passed  by  the  new  German  Imperial  Parlia- 
ment. Besides  railway  accidents,  it  extends  also  to  all  cases  of 
injuries  received  in  mines,  pits,  or  manufactories ;  and  most  of  the 
provisions  applicable  to  railways  apply  mutaiis  mtUandis,  But 
there  is  a  very  considerable  difference  in  regard  to  the  grounds  of 
liability  in  favour  of  the  proprietors  of  such  establishments.  They 
are  made  liable  only  in  cases  of  fault  or  negligence,  either  on  their 
own  part,  or  the  part  of  any  of  their  managers  or  overseers,  in  the 
carrying  out  of  the  arrangements  of  the  works.  Formerly  it  seems 
to  have  been  the  rule  by  the  common  law  of  Germany  to  hold  the 
proprietors  of  aU  such  works  liable  only  for  their  own  culpa,  and 
not  for  that  of  their  representatives,  except  in  so  far  as  there  might 
be  what  is  called  culpa  in  eligendo.  And  indeed  the  passing  of  the 
present  Act  seems  to  have  been  in  great  measure  due  to  public 
attention  being  called  to  the  hardships  which  resulted  from  this 
state  of  the  law  in  some  destructive  coalpit  accidents. 

The  effect  of  this  law  upon  railway  companies  is  such  as  to 
induce  the  managers  to  exercise  constant  and  extraordinary  care  for 
the  safety  of  the  travelling  public.  According  to  the  writer  we 
have  already  quoted,  "  there  is  not  a  railroad  in  the  whole  Empire 
without  a  double  track.  Gat^s  are  erected  at  every  crossing,  and 
au  official  is  placed  at  these  gates  to  close  them  when  necessary, 
and  he  is  required  to  salute  the  train  as  it  passes.  The  line  of  the 
Toad  is  constantly  patroUed,  and  every  train  is  telegraphed  from 
station  to  station." 

We  may  add  that  several  guards  always  accompany  each  train 
(in  some  cases  each  carriage  having  one),  and  great  punctuality  is 
shown  in  the  arrival  and  departure  from  each  station.  But  the 
most  beneficial  result  of  all  is  the  extreme  rarity  of  accidents. 

H.  G. 


SUMMAEY  CEIMINAL  JUEISDICTION  OF  THE 

SHERIFF  COURT. 

1.  Has  the  Sheriff  Court  summary  criminal  jurisdiction  at 
common  law  ? 

The  Court  of  Justicary  has  np  summary  jurisdiction,  except  that 
which  is  inherent  in  every  Court,  namely,  the  right  of  dealing  with 
cases  of  contempt.  What  are  the  powers  of  the  Sheriff  Court  with 
reference  to  criminal  cases  at  common  law  without  the  intervention 
of  a  jury  has  probably  never  been  accurately  ascertained  or  defined. 
Trior  however  to  the  6th  Geo.  IV.  cap.  23,  the  right  of  Sheriffs  to 
dispose  of  certain  criminal  cases  without  a  jury  was  well  recognised 
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and  a  matter  of  everyday  practice.  By  that  Act  the  Court  of 
Justiciary  was  authorized  and  required  "  to  take  into  consideration 
the  course  of  proceeding  in  criminal  causes  before  the  Sheriffs'  or 
Stewards'  Courts  in  Scotland,  and  to  regulat-e  the  same  by  one  op 
more  Acts  of  Adjournal  to  be  passed  by  them  from  time  to  time  as 
they  shall  see  cause."  In  virtue  of  the  powers  conferred  by  this 
Act,  the  Court  of  Justiciary  passed  the  celebrated  Act  of  Adjournal 
of  17th  March  1827,  by  section  3rd  of  which  it  was  provided,  "  K  the 
trial  is  to  be  without  a  jury  the  Ubel  shall  conclude  for  fine, 
imprisonment  and  banishment,  or  any  of  them,  or  other  pains  of  law 
competent  to  be  inflicted  by  the  Sheriff  or  magistrate  without  a 
jury,  and  the  ivdudce  shall  not  be  less  than  six  free  days."  The 
banishment  here  referred  to  is  banishment  forth  of  the  county  or 
borough  (Hume,  ii  p.  147,  Alison's  Practice,  p.  53).  The  procedure 
recognised  by  the  3rd  section  of  the  Act  of  Adjournal  quoted  above 
is  not,  it  must  be  remembered,  in  the  proper  and  more  restricted 
sense  of  the  term  summary.  So  recently  as  1853  so  distinguished 
a  criminal  advocate  as  the  late  Sheriff  Logan,  directed  an  elaborate 
argument  against  the  alleged  right  of  Sheriffs  to  exercise  sunmiary 
jurisdiction  {Byrnes  v.  Dicky  23rd  February  1853,  1  Irvine,  p.  151). 
He  argued  in  this  case,  **the  suspenders  admit  that  the  Sheriff 
had  jurisdiction;  but  the  form  of  procedure  actually  adopted 
was  entirely  at  variance  with  the  only  form  of  process  which 
ought  to  have  been  observed.  The  summary  jurisdiction  of 
Sheriffs  is  regulated  by  the  Statutes  6  Geo.  IV.  cap.  23,  and  9 
Geo.  IV.  cap.  29,  and  by  the  relative  Act  of  Adjoumal,^  17th  March 
1827,  applicable  to  those  Acts,  which  unless  altered  by  subsequent 
statutes,  are  still  in  all  respects  applicable.  Previously  to  the  pass- 
ing of  the  Acts  referred  to,  the  Sheriff  had  no  summary  jurisdiction. 
They  conferred  it  on  him,  but  only  under  t)ie  restrictions  imposed 
by  them ;  and  if  by  any  Act  subsequent  to  them  he  was  empowered 
to  try  cases  summarily,  it  could  only  be  in  the  way  therein  provided." 
With  regard  to  this  part  of  Sheriff  Logan's  argument,  the  lord 
Justice-Clerk  (Hope)  said,  **  Is  the  Sheriff  capable  of  exercising  a 
summary  jurisdiction  ?  On  that  point  I  am  really  much  astonished 
to  hear  that  any  question  could  be  raised.  I  am  not  aware  of  any 
magisterial  authority  in  Scotland  which  has  more  clearly  summary 
jurisdiction  than  the  Sheriffs  of  counties.  They  are  properly  .police 
magistrates  for  all  offences  to  be  punished  summarily  under  the 
common  law  of  Scotland.  Hence  that  they  are  capable  of  exercising 
summary  jurisdiction  is  to  my  mind  a  very  clear  proposition." 
Lords  Cockbum  and  Wood  concurred  in  the  opinion  of  the  Lord 
Justice-Clerk  in  all  the  points  raised  in  this  case,  including  that 

*  The  Act  9  Geo.  IV.  cap.  29,  known  as  Sir  William  Rae*8  Act,  was  passed  on 
19th  June  1828,  more  than  a  year  after  the  date  of  the  Act  of  Adjournal.  At  first 
sight,  though  doubtless  not  so  intended.  Sheriff  Logan's  words  would  seem  to  imply 
that  the  Act  of  Adjournal  was  framed  with  reference  thereto,  as  well  as  to  the  prior 
Act  of  6  Geo.  IV.  cap.  23. 
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above  noted.  In  a  case  some  four  years  later  the  same  Judge 
referred,  tliough  perhaps  not  with  such  an  absolute  want  of  hesita- 
tion on  the  matter,  to  the  same  point  {Stevenson  \.  Watson,  February 
7, 1857,  2  Irvine,  p.  592).  "  I  do  not  contend  that  the  Sheriffs 
have  no  summary  jurisdiction  in  criminal  matters  at  common  law, 
and  when  the  matter  was  discussed,  though  the  late  Lord  Medwyn,^ 
a  high  authority  in  such  matters,  held  they  had  none,  I  dissented. 
This  is  not  the  exercise  of  common  law  summary  jurisdiction."  In 
the  opinion  of  the  Justice-Clerk  Lords  Cowan  and  Ardmillan  con- 
curred Sir  William  Eae's  Act,  as  already  incidentally  noted,  was 
passed  in  June  1828,  and  the  present  Lord  Justice-General,  in  an 
authoritative  exposition  of  the  scope  of  its  17th,  18th,  and  19th 
sections,  confirms  the  opinions  previously  expressed  by  the  late 
Lord  Justice-Clerk  Hope,  as  to  the  right  of  Sheriffs  at  common  law 
to  deal  with  certain  cases  summarily.  {BiUe  and  Spouse  v.  More^ 
High  Court,  November  24,  1870,  1  Couper,  495).  He  remarked, 
"  It  was  contended  no  doubt,  on  the  part  of  the  respondents  here, 
that  the  summary  mode  of  trial  was  competent  to  the  Sheriff  and  to 
all  inferior  courts  at  common  law,  and  independently  of  the  Statute, 
and  that  is  perfectly  true.  It  was  further  contended,  however,  that 
in  the  SheriiSF  Court  in  particular  there  were  only  two  modes  of  trial 
and  two  classes  of  cases  known  previous  to  the  Statutes  that  I  have 
mentioned — namely,  the  trial  of  those  more  grave  offences  which 
required  to  be  remitted  to  the  knowledge  of  an  assize ;  and  proper 
summary  trial&  In  that  respect  I  think  the  respondents  are 
entirely  in  error ;  and  the  passage  cited  from  the  2nd  volume  of 
Hume  (p.  66)  is  quite  sufficient  to  provethat  they  are  so;  because  that 
learned  author,  in  conformity  with  all  the  other  books  of  practice,  dis- 
tinctly explains  that  before  the^e  Statutes  there  were  three  classes  of 
cases  competent  to  the  Sheriff,  one  consisting  of  those  trifling  offences 
which  formed  the  proper  subject  of  summary  trial;  a  second 
class  of  a  more  serious  kind,  but  which  yet  might  be  tried  without 
a  jury,  but  not  summarily ;  and  a  third  class  of  cases,  which  from 
their  superior  gravity  were  invariably  remitted  to  an  assize.  Now 
the  9th  of  Geo.  IV.,  the  first  of  the  three  Statutes  in  question,  does 
make  reference  to  each  oix3  of  those  classes  of  cases  in  use  to  be 
tried  before  the  Sheriff.  The  17th  section  of  the  Statute  refers  to 
trial  by  jury ;  the  18th  section  refers  to  trials  of  crimes  before  the 
Sheriff  or  other  inferior  court  in  Scotland  without  a  jury.  This  is 
a  matter  of  regulation  like  everything  else  in  the  Statute,  but  it  is 
a  r^ulation  specially  applicable  to  what  may  be  called  the  middle 
class  of  offences  in  use  to  be  tried  before  the  Sheriff — ^those  that  do 
not  require  a  jury,  and  are  yet  too  grave  to  be  tried  in  the  summary 
form,  and  for  that  class  of  offences  this  section  makes  a  particular 
regulation.    It  is  the  immediately  following  section  of  the  Statute 

*  The  writer  has  been  unable  to  discover  any  report  of  a  case  where  Lord  Medwyn 
expressed  such  an  opinion,  and  believes  that  the  case  thus  referred  to  by  the  Lord 
Justice-Clerk  is  unreported. 
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(the  19th)  that  provides  for  the  mode  in  which  the  summary  form 
of  trial  is  to  be  conducted  hereafter."  ^ 

From  this  passage  it  is  abundantly  clear  that  his  Lordship  re- 
cognises the  right  of  Sheriffs  to  criminal  summary  jurisdiction  at 
common  law.     In  an  after  part  of  this  paper  we  shall  have  occasion 
to  refer  to  the  distinction  drawn  between  the  three  classes  of  crimes 
or  offences.    Meanwhile,  we  have  quoted  the  opinions  given  above 
to  show  that  the  right  of  Sheriffs  to  summary  criminal  jurisdiction 
at  common  law,  whatever  dubiety  may  at  one  time  have  existed 
with  reference  to  this  subject,  has  now  been  completely  dispelled. 
We  believe  that  all  offences  at  common  law  which  procurators- 
fiscal  bring  before  the  Sheriffs  to  be  tried  summarily  are  invariably 
brought  up  either  under  Sir  William  Eae's  Act  passed  in  1828,  or 
under  the  more  recent  Summary  Procedure  Act  passed  in  1864. 
From  the  19th  section  of  Sir  William  Eae's  Act,  it  will  be  observed 
that  in  ofifences  brought  up  under  it  the  limit  of  punishment  which 
the  prosecutor  can  demand  is  restricted  to  "  a  fine  not  exceeding 
ten  pounds,  together  with  expenses,  or  for  imprisonment  in  jail  or 
bridewell  not  exceeding  sixty  days,  accompanied  when  necessary 
with  caution  for  good  behaviour,  or  to  keep  the  peace  for  a  period 
not  exceeding  six  months,  and  imder  a  penalty  not  exceeding 
twenty  pounds."    The  limit  for  punishment  for  criminal  cases  at 
common  law  tried  under  the  Summary  Procedure  Act  is  also  sixty 
days.     As  therefore  all  offences  at  common  law  which  are  tried 
summarily  in  the  Sheriff  Court  are  brought  up  under  one  or  other 
of  the  Acts  referred  to,  it  is  of  comparatively  little  consequence,  as 
regards  petty  or  police  offences,  whether  the  Sheriffs  have  summary 
jurisdiction  at  common  law  or  not,  these  offences  being  tried  by 
them,  if  not  in  virtue  of  their  common  law  jurisdiction,  at  aU  events 
under  their  statutory  jurisdiction.     Further  on  we  will  deal  with 

^  "XYII.  And  be  it  enacted.  That  it  shall  and  may  be  lawiiil  for  the  High  Court 
of  Admiralty  and  for  the  Court  of  the  Sheriff  respectively,  to  proceed  in,  try  and  de- 
termine all  causes  and  prosecutions  for  crimes  bewre  them,  where  the  trial  is  by  jxuy, 
by  verdict  of  such  jury,  upon  examining  and  hearing  the  evidence  of  the  witness  or 
witnesses  in  any  such  cause  or  prosecution  vivd  voce,  without  reducing  into  writing 
the  testimony  of  any  such  witness  or  witnesses,  in  tJie  same  manner  and  according 
to  the  same  rules  as  are  observed  in  trials  before  the  Court  of  Justiciary  ;  and  it  is 
hereby  provided,  that  the  Judge  tiying  such  caused  or  prosecutions  shall  preserve 
and  duly  authenticate  the  notes  of  the  evidence  taken  by  him  in  such  trial,  and  shaU 
exhibit  the  same,  or  a  certified  copy  thereof,  in  case  the  same  should  be  called  for  by 
the  Court  of  Justiciary. 

"XVIII.  And  be  it  enacted.  That  in  trials  of  crimes  before  the  Sheriff  or  other 
inferior  court  in  Scotland,  without  a  jury,  no  part  of  the  proceedings,  which  is  not  in 
use  to  be  taken  down  in  writing  in  trials  by  jury,  shall  be  so  taken  down,  excepting 
only  the  depositions  of  witnesses. 

'*XIX.  And  be  it  enacted,  That  in  the  prosecution  of  criminal  offences  before 
Sheriffs  of  counties  in  Scotland,  where  the  prosecutor  shall  in  his  libel  conclude  for  a 
fine  not  exceeding  ten  pounds,  together  witn  expenses,  or  for  imprisonmefit  in  jail  or 
in  bridewell,  not  exceeding  sixty  days,  accompanied  when  necessary  with  caution  for 
good  behaviour  or  to  keep  the  peace  for  a  period  not  exceeding  six  months,  and 
unilcr  a  penalty  not  exceemng  twenty  pounds,  it  shall  and  may  be  lawful  to  proceed 
to  try  such  offences  in  the  easiest  and  most  expeditious  manner,  without  the  plead- 
ings or  evidence  being  reduced  into  writing."  (Then  follow  certain  provisoes.) 
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the  question  whether  it  is  competent  for  the  prosecutor  to  bring 
before  the  Sheriff  summarily  all  classes  of  cases  at  common  law 
which  he  can  dispose  of  .at  aU.  While  it  is  of  comparatively  little 
consequence  as  regards  petty  common  law  offences,  whether  Sheriffs 
have  a  common  law  summary  jurisdiction  or  not,  it  is  a  matter 
worthy  of  notice  with  reference  to  the  trial  of  statutory  offences 
which  are  directed  to  be  tried  by  an  appropriate  summary  pro- 
cedure or  some  phrase  of  that  kind.  Thus  in  the  case  of  Byrnes  v. 
Didc,  quoted  swpra,  it  wa^  conteuded  that  the  Sheriff  before  whom 
an  offence  under  the  Mercantile  Marine  Acts  was  tried,  was  bound 
to  have  complied  with  the  forms  of  Sir  William  Bae's  Act.  The 
78th  section  of  the  Act  13  &  14  Vict.  c.  93,  sec.  78,  ran:  "And  be 
it  enacted.  That  ^ny  seaman  or  apprentice  who,  whilst  in  ser\'ice, , 
commits  any  of  the  following  offences,  and  who  then  is,  or  after- 
wards arrives,  or  is  found  at  any  place  in  which  there  is  a  court  of 
justice  capaik  of  summary  jurisdiction  under  this  Act"  etc.  The  forms 
of  Sir  William  Bae's  Act  could  not  be  adopted  in  their  integrity  in 
the  above  case  for  one  reason,  because  the  punishment  of  the  offence 
under  the  Mercantile  Mariue  Acts  was  greater  than  could  be  in- 
flicted under  Sir  William  Eae's  Act,  and  it  was  there  held  that  the 
Sheriff  had  exercised  a  summary  criminal  jurisdiction  at  common 
law.  Now-a-days  probably  the  procedure  under  the  Summary 
Prpceduie  Act,  which  specially  provides  forms  for  the  trial  of 
statutory  offences,  woidd  be  adopted  in  such  a  case  as  the  above.^ 

2.  Can  criminal  cases  at  common  law,  which  ex  fcune  of  the 
complaint  or  petition  disclose  crimes  which  warrant  more 
serious  punishment  than  can  be  inflicted  by  the  Sheriff  in 
virtue  of  his  summary  jurisdiction,  be  competently  tried  by 
him  under  Sir  William  Eae's  Act  or  the  Summary  Pro- 
cedure Act  ? 

Mr.  Macdonald,  in  his  valuable  work  on  Criminal  Law  (pages  282, 
283),  points  out  that  "  it  has  never  been  decided  whether  an  offence, 
which  by  statute  is  punishable  in  the  discretion  of  the  Judge  either 
by  imprisonment  or  a  higher  punishment  which  a  Sheriff  cannot 
inflict,  can  competently  be  tried  in  the  Sheriff  Court."  ..."  The 
question,"  he  adds,  *'  is  still  quite  open,"  while  seemingly  his  own 
opinion  is  in  favour  of  its  be'ing  competent.  This  has  some  analogy 
to  the  question  we  propose  discussing.  Baron  Hume  lays  down, 
that  a  Sheriff,  Justice  of  the  Peace,  or  Magistrate  of  a  Burgh,  may 
try,  without  a  jury,  on  a  libel  concluding  for  fine  or  damages  or 
imprisonment  only,  or  banishment  forth  of  the  burgh  or  county 

^  See  tection  8,  27  k  28  Yict.  sub-section  2.  All  proceedings  to  be  taken  before 
^y  Sheriff,  Justices  or  Justice,  or  Magistrate  in  Scotland,  for  the  prosecution  of  any 
penon  who  has  committed,  or  is  charged  with  having  committed,  any  offence  or  act 
lor  which,  under  the  provision  of  any  Act  of  Parliament,  he  is  liable,  upon  summary 
^QTiction  before  any  Sheriff,  Kasistrate, .  Justices  or  Justice,  to  be  imprisoned  or 
fined,  or  otherwise  punished,  or  to  be  ordered  to  do  or  perform  any  act,  and  to  be  im- 
pnaoned  in  default  of  performance. 
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(Hume,  ii.  147).  "  This  principle,"  says  Alison,  "  was  abundantly 
confirmed  in  former  times  by  several  decisions  of  the  Supreme 
Court."  The  last-named  author,  however,  proceeds  to  point  out 
that  a  later  course  of  decision  has  overturned  the  principle  as  laid 
down  by  Baron  Hume  (Alison's  Practice,  pp.  53-56).  Indeed 
there  can  be  no  reasonable  doubt,  from  the  decisions  lefened  to, 
that  prior  to  Sir  William  Bae's  Act  cases  of  seripus  crime  could 
not  be  tried  by  a  Sheriff  without  the  intervention  of  a  jury,  and 
further,  that  the  criterion  to  go  by  as  to  what  were  serious  crimes 
was  the  nature  of  the  accusation  and  not  the  conclusion  of  the 
libeL  It  is  alleged,  however,  that  the  19  th  section  of  Sir  William 
Eae's  Act  conferred  upon  prosecutors  the  right  of  bringing  up  before 
Sherifis  all  cases^at  common  law  which  could  be  tried  by  them  in 
any  of  the  three  modes,  summarily,  or  with  or  without  the  intervention 
of  a  jury,  to  be  disposed  of  in  the  summary  manner  contemplated 
by  that  section  of  the  Act.  It  may  also  be  argued  that  if  it  is 
competent  to  try  all  such  cases  summarily  under  Sir  William  Bae's 
Act,  it  is  equally  competent  to  try  them  under  the  Summary  Pro- 
cedure Act,  in  virtue  oJ  sub-section  1  of  the  3rd  section  of  the 
last-named  Act,  by  which  it  is  provided  that  the  provisions  of  the 
Summary  Procedure  Act  may  be  applied  to  "  all  proceedings  before 
any  Sheriff,  Justices  or  Justice,  or  Magistrate  in  Scotland,  in  virtue 
of  the  summary  jurisdiction  conferred  upon  them,  or  any  of  them, 
in  relation  to  the  trial  of  offences  and  recovery  of  penalties  by  the 
recited  Acts,  or  any  of  them,"  one  of  the  recited  Acts  being  the  9th 
Geo.  rV.  cap.  29.  To  which,  however,  it  might  be  replied,  that  the 
form  of  prayer  in  the  complaint  set  forth  in  schedule  A  of  the 
Summary  Procedure  Act,  being  that  for  offences  at  common  law, 
craves  that  the  panel  be  adjudged  to  "  suffer  the  pains  of  law ;"  and 
as  punishment  is  restricted  to  sixty  days,  it  is  clearly  incompetent  to 
try  a  case  under  this  Act  summarily  which  discloses  ex  fade  of  the 
complaint  a  crime  warranting  more  serious  punishment  than  sixty 
days*  imprisonment,  for  the  Sheriff  then  could  not  adjudge  the  pains 
of  law,  and  many  cases  illustrate  the  strict  conformity  which  is 
required  in  the  sentence  and  the  prayer  of  the  prosecutor.  But  to 
return  to  the  consideration  of  the  question,  whether  the  19th  section 
of  Sir  William  Eae's  Act  confers  upon  procurators-fiscal  the  right 
to  bring  up  all  cases  at  common  law  summarily  under  it,  it  may  be 
remarked,  in  the  first  place,  that  as  a  matter  of  practice  it  has  been 
pretty  generally  assumed  that  it  is  perfectly  competent  to  try 
criminal  offences  at  common  law  sunmiarily  under  the  said  section 
which  can  competently  be  tried  before  Sheriffs  without  a  jury. 
There  is  nothing  incompetent  at  the  present  time  in  certain  cases 
being  tried  by  Sheriffs  without  a  jury  in  the  manner  contemplated 
by  the  Act  of  Adjournal  of  1827,  but  in  point  of  practice,  Crown 
counsel,  in  advising  the  trial  of  criminal  cases,  have,  for  at'  least  a 
number  of  years,  recognised  only  three  methods  of  disposing  of  them, 
namely,  by  the  High  or  Circuit  Court  of  Justiciary,  by  SherifEs 
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with  a  jury,  and  Ijy  Sheriffs  summarily.  We  will  now  proceed  to 
consider,  first,  the  competency  of  Sheriffs  trying  summarily  under 
Sir  William  Eae's  Act  cases  which  undoubtedly  disclose  crimes 
that  prior  to  that  Act  would  have  required  to  be  remitted  to  the 
knowledge  of  an  assize ;  and,  secondly,  cases  which  ex  facie  of  the 
complaint  warrant  a  more  serious  punishment  than  sixty  days' 
imprisonment,  but  yet  are  not  necessarily  so  serious  as  to  have 
required  the  intervention  of  a  jury  prior  to  said  Act. 

Sir  Archibald  Alison  (Practice,  pp.  53-56)  does  not  seem  to 
entertain  any  suspicion  that  the  ordinary  rule  of  practice  was 
affected  by  the  enactment  contained  in  the  19th  section  of  the  9th 
Geo.  rV.  cap  29.  In  the  case,  however,  of  Williamson  (April  6, 
1842,  Broun,  p.  216),  an  objection  was  taken  to  the  production  of 
an  extract  conviction  of  theft,  aggravated  by  habit  and  repute, 
that  it  had  been  obtained  summarily  before  the  Sheriff-substi- 
tute at  Dumfries,  and  that  it  accordingly  could  not  be  regarded, 
it  being  incompetent  for  the  Sheriff  to  deal  with  so  serious  a 
case  without  the  intervention  of  a  jury.  To  this  it  was  replied 
for  the  prosecution,  that  if  the  sentence  was  bad  it  could  only 
be  set  aside  by  suspension,  and  that  such  a  conviction  was 
sanctioned  by  the  19th  section  of  Sir  William  Bae's  Act,  which 
authorized  a  summary  procedure  before  the  Sheriff  in  cases  where 
the  prosecutor  concluded  for  a  small  fine  or  short  imprisonment. 
We  should  have  been  inclined  to  have  held  that  the  only  method 
of  getting  rid  of  such  a  conviction  if  it  was  bad  was  by  suspension, 
but  the  presiding  Judge  (Lord  Mackenzie)  remarked  that  he  did 
not  think  that  the  failure  to  suspend  was  a  sufficient  answer  to  the 
objection  taken  for  the  panel  He  then  proceeded  to  say,  "  The 
Statute,  however,  seems  to  set  the  matter  at  rest.  I  believe  that 
it  was  framed  with  the  view  of  removing  any  doubts  which  pre- 
viously existed  as  to  the  extent  of  the  Sheriff's  summary  jurisdic- 
tion. The  prosecutor  may  now,  if  he  is  content  with  restricted 
pains,  try  any  case  before  the  Sheriff  summarily  which  he  can  try 
before  the  Sheriff  at  all."  This  dictum  remained  in  the  books  un- 
challenged apparently  and  uncontroverted,  imtil  the  case  of  Hood 
V.  Young  (June  10,  1853,  1  Irvine  236),  when  Lord  Ardmillan 
(then  at  the  bar)  referred  to  this  case;  and  after  stating  that 
such  was  the  law  as  laid  down  by  Lord  Mackenzie,  argued  that 
•*  that  decision  was  only  by  a  single  Judge  on  circuit,  and  its  sound- 
ness may  fairly  be  questioned.  We  are  entitled  to  found  on  the 
broader  ground  that  the  nature  of  the  offence,  and  not  the  punish- 
ment craved,  is  to  determine  this  or  that  mode  of  trial  It  cannot 
be  maintained  that  the  prosecutor,  by  merely  limiting  the  amount 
of  punishment  for  which  he  prays,  can  at  his  own  pleasure  dispense 
with  the  constitutional  safeguard  of  trial  by  jury.  Here  the  charge 
was  one  of  a  most  serious  character,  destructive  of  the  panel's 
reputation,  and  a  trial  by  jury  ought  to  have  been  granted." 
With  regard  to  this  objection,  the  I^rd  Justice-Clerk  (Hope)  re- 
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marked,  that  the  crime  of  falsehood,  fraud,  and  wilful  impositioD 
(a  conviction  of  which  was  attempted  to  be  suspended  in  this  case) 
was  one  which  might  be  a  very  serious  crime,  and  was  so  in  many 
cases.  He  then  proceeded  to  say,  "  But  w^hen  we  look  to  the  facts 
the  case  just  comes  to  this,  that  these  two  men  entered  into  a  scheme 
for  cheating  in  the  sale  of  two  horses.  That  is  hardly  a  crime  of 
such  an  extraordinary  nattre  that  the  Sheriff  was  bound  to  try  it 
with  a  jury.  As  to  its  effect  on  the  panel's  character,  every  case 
of  theft  implies  a  certain  amount  of  infamy,  and  yet  thefts  are  every* 
day  tried  without  a  jury."  And  Lord  Wood  said,  "  The  question  is 
just  whether  this  was  such  a  serious  charge  that  it  ought  to  have 
been  tried  with  a  jury.  For  my  part  I  think  the  Sheriff  was  quite 
right."  Lords  Cowan  and  Anderson  were  also  on  the  bench  on 
this  occasion,  but  are  not  reported  as  having  delivered  any  opinion  on 
this  point,  but  they  may  reasonably  be  held  to  have  concurred.  It 
appears  pretty  clearly,  from  the  way  in  which  the  Judges  expressed 
themselves  in  this  case,  that  they  did  not  recognise  tlie  doctrine 
laid  down  by  Lord  Mackenzie.  In  the  case  of  Bute  and  Spouse  v. 
More,  already  alluded  to,  the  Justice-General  expressly  lays  down 
that  the  17th,  18th,  and  19th  sections  of  Sir  William  Eae's  Act  are 
intended  to  apply  to  thre6  classes  of  crimes  or  offences  which  could 
competently  be  tried  by  the  Sheriff:  1st,  those  which  were  of  so 
serious  a  nature  as  required  the  intervention  of  a  jury,  to  which  the 
17th  section  had  reference ;  2nd,  a  middle  class  of  offences  too 
serious  to  be  tried  summarily,  and  yet  not  serious  enough  to  re- 
quire the  intervention  of  a  jury,  to  which  the  18th  section  was 
applicable  J  and  3rd,  petty  crimes  or  offenceS,  or  in  other  words 
what  may  be  designated  police  offences,  to  the  procedure  in  the 
disposal  of  which  the  19th  section  was  intended  to  apply.  He  read 
the  three  sections  as  applicable  to  the  three  distinct  classes  of 
offences ;  and  certainly  there  cannot  be  gathered  from  his  opinion 
any  idea  that  the  19th  section  conferred  upon  prosecutors  the  right 
of  bringing  before  Sheriffs  such  cases  as  they  chose  should  be  tried 
summarily,  without  reference  to  the  nature  of  the  offence  charged. 
The  Lord  Justice-Clerk  (Moncrieff^  in  this  case,  after  remarkiiig 
that  he  concurred  in  the  result  of  the  opinions  of  the  Justice- 
General,  said,  with  reference  to  the  three  sections  of  Sir  William  Eae's 
Act  above  referred  to,  "The  three  sections  17, 18,  19  of  the  9th  Geo. 
IV.  c.  29,  were  not  intended  to  classify  jurisdiction  or  to  confine  it, 
but  to  regulate  mainly  the  taking  and  recording  evidence.  Both  the 
18th  and  the  19th  relate  to  summary  process  in  the  larger  meaning 
of  the  phrase ;  but  the  term  summary  procedure  in  relation  to  this 
Act  has  been  used  in  recent  legislation  to  denote  the  more  summary 
form  introduced  by  the  19th  section  of  that  Statute."  His  opinion, 
however,  that  these  sections  did  not  confine  or  classify  jurisdiction 
seems  to  us  not  wholly  reconcUeable  with  this  subsequent  observa- 
tion of  his — "  I  think  it  right,  however,  to  say  that  I  entertain  no 
doubt  that  the  alternative  punishment  concluded  for  under  this 
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complaint  might  have  been  restricted  to  sixty  days'  imprisonment, 
and  therefore,  if  so  restricted,  might  have  been  tried  under  the  9th 
Geo.  IV.  c.  29.     If  the  prosecutor  may  conclude  for  imprisonment 
only,  he  may  restrict  the  term  to  sixty  days,  for  that  is  the  case 
provided  for  by  the  19th  section  of  that  Act  as  regards  all  common 
law  ofiFences."    In  Lord  Deas's  opinion  in  this  same  case,  he  re- 
marked— "  But  if  the  case  we  are  now  dealing  with  could  be  tried 
under  the  Summary  Procedure  Act,  with  or  without  restriction  of 
the  punishment,  it  seems  to  me  to  follow  that  offences  under  all  or 
any  of  the  statutes  I  have  cited  might,  so  far  as  procedure  is  con- 
cerned, be  brought  to  trial  in  the  same  wa3^     That,  I  think,  would 
be  a  startling  result.     The  consequences  of  conviction — ^as,  for  in- 
stance, a  conviction  of  blasphemy — might,  in  many  cases,  be  ruin- 
ous, however  the  punishment  had  been  restricted ;  and  if,  besides 
there  being  no  record  of  the  evidence,  a  common  informer  may  pro- 
secute (a  point  unnecessary  to  be  here  decided,  and  on  which  I  give 
no  opinion),  this  would  only  make  the  matter  still  more  serious." 
Lord  Deas  in  these  remarks  is  referring  to  certain  old  statutory 
oflFences,  but  his  remark  that  conviction  in  certain  cases,  however 
punishment  was  restricted,  would  bp  ruinous  to  panels,  is  equally 
applicable  with  reference  to  certain  common  law  offences,  which  it 
is  by  no  means  an  infrequent  thing  in  practice  to  bring  before  Sheriffs 
summarily.     It  may  be  thought  by  persons  not  conversant  with  tlie 
practice  observed  in  criminal  cases,  that  no  cases  of  serious  crimes 
would  ever  be  directed  to  be  tried  summarily ;  such,  however,  is 
not  invariably  the  case,  for  the  writer  is  aware  that  cases  of  pequry, 
subornation  of  perjury,  lewd,  indecent,  and  libidinous   practices, 
aggravated  assatilts,  and  other  cases,  which,  prior  to  Sir  William  Eae's 
Act,  there  can  be  little  question,  could  not  have  been  tried  without 
the  intervention  of  a  jury,  have  been  directed  to  be  tried  summarily. 
In  most  cases  where  such  direction  is  made  it  undoubtedly  pro- 
ceeds from  considerations  of  public  policy,  for  the  more  publicity 
is  given  to  certain  crimes  the  more  likelihood  there  is  of  moral  con- 
tagion and  a  sort  of  epidemic  of  such  crimes.     It  seems  to  us  that 
there  is  no  suflBcient  authority  for  the  competency  of  trying  such 
cases  summarily ;  on  the  contrary,  that  the  weight  of  authority  and 
principle  is  against  it. 

With  regard  to  the  power  of  the  prosecutor  to  bring  before  the 
Sheriff  summarily  criminal  offences,  which  are  not  serious  enough 
to  require  the  intervention  of  a  jury,  but  which  do  not  properly 
come  under  the  designation  of  petty  or  police  offences,  it  is  to  be 
remarked  that  no  suspension  has  ever  been  attempted  with  refer- 
ence to  any  case  of  the  kind,  on  an  allegation  that,  though  the  case 
might  not  be  serious  enough  for  a  jury,  it  was  too  serious  to  be 
heard  summarily.  All  the  cases  prior  to  Sir  William  liae's  Act,  in 
which  suspensions  were  brought  on  the  allegation  that  the  case 
was  too  serious  to  be  tried  in  the  manner  adopted  by  the  Sheriff, 
were  based  upon  the  ground  that  the  trial  was  without  a  jury.  We 
are  rather  inclined  to  believe  that  the  Court  would  not  interfere 
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with  the  summaiy  tribunal  selected  by  the  procurator  -  fiscal  ia 
cases  where  the  Court  was  of  opinion  that  they  were  not  serious 
enough  for  the  intervention  of  a  jury.  At  the  same  time,  the  dear 
exposition  by  the  Lord  Justice-General  of  the  scope  of  the  17th, 
18th,  and  19th  sections  of  the  9th  Geo.  IV.  cap.  29,  recognises  the 
distinction  between  the  middle  class  of  ofTences  and  petty  or  police 
offences,  while  he  pointed  out  at  the  same  time  that  the  18th  section 
was  applicable  to  the  former,  and  the  19th  to  the  latter.  It  might, 
therefore,  be  argued  that,  as  Sir  William  Bae's  Act  did  not  in  any 
way  affect  this  question,  and  as  the  criterion  of  what  class  of  offences 
a  panel  stood  accused  of  was  the  nature  of  the  crime  charged,  and 
not  the  punishment  concluded  for,  by  trying  him  sunmiaiily,  a  panel 
accused  of  one  of  the  middle  class  of  offences  was  deprived  of  the 
indtbcuB  and  formalities  which  he  was  entitled  to  require  under  the 
3rd  section  of  the  Act  of  Adjournal — a  disadvantage  to  which  he 
had  a  valid  ground  of  objection.  S. 


• 

Lyrics,  Legal  and  Miscellaneovs.     By  the  late  George  Outrjlm,  Esq., 
Advocate.     Edinburgh :  William  Blackwood  and  Sons.     1874. 

In  England,  we  believe,  every  circuit  has  its  poet-laureate.  We 
have  no  such  formal  office  in  Scotland.  But  it  is  not.,  or  was  not, 
from  want  of  material  The  Bar  is  rich  in  lyrics  and  vers  de 
sociStS.  Naturally  enough  these  do  not  find  their  way  to  the  general 
public.  They  deal  with  matters  which  have  no  interest  except 
within  a  limited  circle,  or  with  persons  to  whom  allusions  are  in- 
telligible only  to  an  audience  more  limited  still.  There  are  many 
productions  of  this  kind  floating  about — receiving  improvements 
from  the  hands  of  critics,  glosses  and  various  readings  from  copyists 
and  reciters,  until  sometimes  the  text  becomes  so  hopelessly  cor- 
rupt that  it  would  defy  a  forty-Porson  power  of  emendation. 
Many  years  ago  a  foundling  hospital  was  established  for  this  sort 
of  wit,  entitled  the  "  Court  of  Session  Garland."  Not  long  ago  a 
second  edition  of  the  "  Garland"  was  announced,  into  wliich  it  was 
hoped  would  be  collected  aU  these  waifs  and  strays — all  this 
flotsam  and  jetsam-^of  satire  and  humour.  Few  new  pieces,  how- 
ever, were  inserted ;  but  instead  we.  were  regaled  with  some  heavy 
political  articles,  which  were  exhumed  from  a  heavy  provincial 
newspaper.  What  these  had  to  do  with  the  Court  of  Session,  or 
what  place  they  had  in  a  garland  of  any  kind,  except  the  garland 
or  bouquet  which  used  to  be  presented  to  people  in  the  pillory, 
nobody  has  been  able  to  understand. 

Conspicuous  among  the  verses,  whose  inspiring  Muse  haunts  the 
Parliament  House,  were  those  of  George  Outram.  The  verses  con- 
tained in  this  little  volume  were — at  least  most  of  them — privately 
printed  a  good  many  years  ago.     It  was  at  one  time  a  question 
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among  his  surviving  firiends  whether  they  should  be  issued  to  the 
general  public.  They  have,  and  we  are  glad  of  it.  If  a  man  has 
made  his  mark  among  his  fellows,  it  is  well  that  the  work  by  which 
he  has  made  his  mark  should  be  preserved.  Carlyle  has  said,  What 
has  Dr.  Johnson  done  ? — he  did  a  Dictionary.  \Vhat  Outram  did 
was  these  verses.  As  a  lawyer  he  made  no  mark.  As  an  editor 
he  was  suitable  to  what  aspired  to  be  a  great  advertising  medium. 
But  as  a  writer  of  verses  he  displays  a  genuine  fund  of  humour — 
humour  too  of  the  Scottish  type,  not  verbal,  not  rollicking,  but 
pawky  and  sly  and  irresistible.  In  the  honey  of  his  wit  there  is  a 
smack  of  the  heather.  He  lived  at  an  opportune  time.  He  was 
happy  if  not  opportunitate  mortis  at  least  opporiunitate  vitce.  His 
was  a  time  which  was  less  work-a-day,  and  more  abounding  in 
leisure  and  pleasure  than  this  time  of  ours — a  time  of  jovial  bar 
dinners,  cheery  suppers,  and  "  gude  ganging  pleas," — a  time,  in  fact, 
when  life  had  every  element  favourable  to  the  secretion  of  humour. 
The  best  of  these  verses  are  the  "  Soumin  and  Eoumiu,"  and 
"  The  Annuity."  These  have  been  sung  or  recited  at  so  many 
social  gatherings  that  it  is  imnecessary  to  quote  them.  Perhaps 
the  next  best  is  one  piece  which  is  less  known — 

«  THE  PROCESS  OF  WAKENING. 

"  Jenny  !  nuir  Jenny  !  the  floVr  o'  the  lea — 
The  blythesome,  the  winsome,  the  gentle  an'  free — 
The  joy  and  the  pride 
0'  the  kintia  side — 
She  dee'd  of  a  process  o'  Wakening. 

''  Though  her  skin  was  sae  smooth,  an'  her  fingers  sae  sma', 
She  won  through  the  hoopin'-cough,  measles  an'  a' — 
She  never  took  ill 
•  Frae  fever  or  chill — 

Yet  she  dee'd  of  a  process  o'  Wakening. 

*^  The  case  fell  asleep  when  her  Grandfather  dee'd, 
And  few  folk  remembered  it  e'er  had  been  plea'd. 

She  never  heard  tell 

O*  the  matter  hersel', 
Till  they  sent  her  the  summons  o'  Wakening. 

"  Jenny  !  puir  Jenny ! — though  courted  by  a\ 
Only  ane  touched  her  heart — an'  he  bore  it  awa. 
It  had  just  been  arranged 
That  her  state  should  be  changed, 
When  they  sent  her  the  summons  o'  m^ening. 

**  She  had  plighted  her  troth — they  had  fixed  on  the  day — 
A'  arrangements  completed — nae  chance  o'  delay ;. 

She  was  thinkin'  on  this. 

And  entranced  wi'  bliss. 
When  they  sent  her  the  summons  o'  Wakening. 

**  Her  friends  were  sae  kindly — her  true-love  sae  prized, — 
Surroimded  by  them,  an'  by  him  idolized  ; 

She  had  just  passed  the  night 

In  a  dream  o'  delight, 
When  they  sent  her  the  simimons  o'  Wakening. 
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"  She  fee'd  the  beat  counsel— what  could  she  do  mair  ? 
She  read  through  the  papers  wi'  sorrew  an'  care, 
But  could  only  mak  out, 
That  beyond  ony  doubt, 
'Twas  a  wearifu'  process  o'  Wakening. 

'*  An'  her  friends  that  she  thought  wad  be  constant  for  aye, 
Of  course  they  grew  scarce,  an'  kept  out  o'  the  way  ; 
For  naebody  ken'd 
How  the  matter  wad  end. 
When  they  heard  o*  the  process  o'  Wakening. 

"  An'  her  true-love,  for  whom  she  wad  gladly  gien  a'. 
Slid  cauld  frae  her  grasp  like  a  bullet  o'  snaw  ; — 
Sae  she  gied  up  the  case, 
An'  gied  up  the  ghaist, 
An*  dee'd  o'  a  process  o'  Wakening." 

The  Tichbome  Case  compared  with  Previous  Impostures  of  the  same 
hind.  By  Joseph  Brown,  Esq.,  Q.C.  London-.  Butterworths. 
1874 

The  misfortune  of  a  pamphlet  like  this  is  that,  without  incurring 
the  penalties  of  a  constructive  contempt  of  court,  it  could  not  be 
published  during  the  trial,  while  after  the  trial  has  at  last  termin- 
ated, not  only  has  the  interest  which  it  once  had  ceased,  but  nearly 
everybody  is  sick  of  the  very  name  of  th5  casa     Still  it  would  be 
foolish  for  any  lawyer  to  shirk  the  consideration  of  the  many  im- 
portant legal  matters  which  cropped  up  during  the  course  of  the 
investigation ;  and  both  lawyers  and  students  of  history  may  find 
matter  of  permanent  interest  in  Mr.  Brown's  brochure.     Some  of 
the  cases  which  Mr.  Brown  narrates  are  trite  enough; — that  for 
instance  of  Martin  Guerre.     Others,  like  that  of  the   Bajah  of 
Burdwan,  are  new  to  the  general  reader,  and  in  treating  of  these 
the  author  shows  a  great  deal  of  research.     There  are  some  cases 
of  the  same  kind  of  imposture  which  might  well  have  been  cited, 
and  which  are  unfortunately  omitted,  e.^.,  the  case  of  Tom  Provis, 
the  claimant  to  the  Smyth  estates,  who  was  defended  by  Mr.  Bovill, 
afterwards  the  judge  in  the  first  act  of  the  great  Ticbborne  trial 
One  thing  that  strikes  the  reader  is  the  recurrence  of  similar  inci- 
dents,— the  family  likeness  among  these  impostures.     Thus  we 
find  in  the  case  of  Martin  Guerre,  that  the  spurious  Martin  knew 
only  a  few  words  of  the  Basque  language,  while  the  real  Martin 
spoke  it  as  the  language  of  his  youth ;  and  the  spurious  Rajah  of 
Burdwan  knew  nothing  of  the  English  language,  which  of  course 
he  said  he  had  forgotten,  while  the  man  he  personated  was  quite 
familiar  with  it     Another  point  of  obvious  similarity  is  the  means 
by  which  impostors  have  picked  up,  or  have  been  put  up  to,  the  know- 
ledge of  family  circumstances  which  enabled  them  to  carry  on  the 
deception.     In  most  of  these  cases  old  servants  and  retainers  of 
the  family  have  played  a  leading  part    Another  circumstance  of 
resemblance  is  the  sympathy  which  the  lower  populace  have  had 
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for  the  impostor.  Many  persons  have  been  puzzled  to  account  for 
the  enthusiasm  which  that  portion  of  society  displayed  for  "  the 
claimant."  Probably  the  chief  reason  was  the  love  of  excitement, 
the  charm  which  a  melodramatic  romance  has  for  the  popular 
mind.  There  was  something  very  charming  in  the  idea  of  a  lost 
heir,  a  disastrous  shipwreck,  a  miraculous  rescue,  an  affectionate 
mother  seeking  after  her  lost  son,  and  the  prodigal  son,  after  feeding 
for  long  years  on  the  husks  which  the  Swine  did  eat,  returning  to 
the  home  of  his  ancestors.  This  was  a  story  as  attractive  as  any 
to  be  found  in  the  pages  of  penny  romances.  The  tableau  affected 
the  gallery. 

At  page  29,  Mr.  Brown,  in  treating  of  the  remarkable  changes  in 
personal  appearance  which  undoubtedly  do  occur,  speaks  of  cases 
where  it  is  alleged  that  the  hair  has  turned  grey  in  a  single  night. 
He  omits  to  mention  one  of  the  most  remarkable  of  all — the  case 
mentioned  by  Darwin  in  his  latest  work  of  a  prisoner  in  India 
whose  hair  was  seen  turning  grey  on  the  way  to  execution ! 

Mr.  Brown  regrets  that,  although  the  real  crime  of  "  the  clai- 
mant "  was  personation,  according  to  English  law  he  could  only  be 
tried  for  perjury.  He  was  tried  on  a  side  issue,  and  punished  for 
an  accident  or  concomitant  of  his  offence  rather  than  for  the  offence 
itself  One  is  reminded  of  a  trial  which  occurred  in  England  early 
in  this  century.  A  groom,  who  had  been  bribed  by  some  specu- 
lators on  the  turf  to  commit  the  offence,  was  tried  for  killing  a 
race-horse,  on  whose  success  in  a  great  race  heavy  bets  were  de- 
pending, by  putting  poison  in  the  trough  where  it  drank.  He 
escaped, — the  locus  having  been  laid  in  the  wrong  county.  But  a 
cart-horse  happened  to  have  drunk  at  the  same  water-trough,  and 
met  with  a  like  fate  as  the  race-horse.  The  groom  was  tried  a 
second  time,  was  convicted  and  executed,  nominally  for  his  offence 
in  relation  to  the  cart-horse,  but  really  for  his  offence  in  relation  to 
the  race-horse.  Whatever  may  be  the  law  in  England,  there  can 
be  little  doubt  that  in  Scotland  a  personator  could  be  tried  for  per- 
sonation, whether  he  was  guilty  of  perjnry  or  not.  This  is  another 
instance  of  the  elasticity  of  our  Scottish  law — its  power  of  adaptation 
to  all  emergent  circumstances,  to  which  one  of  our  contributors  re- 
ferred in  our  last  number. 

We  extract  from  the  pages  of  Mr.  Brown  the  sentence  on  the 
spurious  Martin  Guerre,  recorded  in  the  Causes  CdUbres ;  from  the 
perusal  of  which  any  remaining  sympathizers  of  the  "Claimant"  will 
see  that  he  has  been  mercifully  dealt  with,  at  least  in  comparison 
with  his  predecessors  in  office : — 

**  Vu  le  Procfcs  fait  par  le  Ju^e  de  Rieux  h.  Amould  du  Tilh,  dit  Pausette,  soy 
disant  Martin  Guerre,  prisonmer  &  la  Conciergerie,  appellant  du  dit  Juge  &c.. 
Dit  que  la  Cour  a  mis  et  met  Pappellation  du  dit  Du  Tilh,  et  ce  dont  a  ete 
appetle  au  n<ktnt :  et  pour  punition  et  reparation  de  Pimposture,  fausset^,  sup- 
position de  nom  et  de  personne,  adultere,  rapt,  sacrilege,  plagiat,  larcin  et  autres 
cas  par  le  dit  du  Tilh  comniis,  reaultans  du  dit  Procfes,  lia  Cour  Ta  condamne  et 
condamne  k  faire  amende  honorable  au  devant  de  PEglise  du  lieu  d'Artigues 
VOL,  XVffl.  NO.  CCIX. — ^MAY  1874^  T 


266  THE  MONTH. 

et  illec  k  genoux,  en  chemise,  tSte  et  pieds  nuds,  ayant  la  hart  au  col,^  et  tenant 
en  ses  mains  une  torche  de  cire  ardente^  demandant  pardon  k  Dieu,  au  Koi  et 
k  la  Justice,  ausdits  Martin  Guerre  et  Bertrande  de  Rols-mari^s :  et  ce  fait,  seta 
]e  dit  du  Toil  deUvr^  hs  mains  de  I'Ex^culeur  de  la  haute  Justice,  qui  lui  sera 
faire  les  tours  par  les  rues  et  carrefours  accoutumds  du  dit  lieu  d'Artigues ;  et 
la  hart  au  col,  ramenera  au  devant  de  la  maison  du  dit  Martin  Guerre,  pour 
illec,  en  une  potence  qui  k  ces  fins  j  sera  dress^e,  etre  pendu  et  <JtrangU,  et 
apr6s  son  corps  hrdl^.  Et  pour  cei'taines  causes  et  considerations  k  ce  mouvant 
la  Cour,  elle  a  adjug6  les  biens  dudit  du  Tilh  k]&  fiUe  procr^^e  de  ses  ceuvres 
et  de  ladite  de  Rols,  sous  pr^texte  de  manage  par  lui  faussement  pr^tendu,  sup- 
posant  le  nom  et  personne  dudit  Martin  Guerre,  et  par  ce  moyen  d^cevant  ladite 
de  Rols,  d Straits  les  frais  de  Justice :  et  en  outre  a  mis  et  met  hors  de  Proems  et 
instance  lesdits  Martin  Guerre  et  Bertrande  de  Bols;  ensemble  ledit  Pierre 
Guerre  oncle  dudit  Martin ;  et  renvoye  ledit  Amaud  du  Tilh  audit  Juge  de 
Rieux,  pour  faire  mettre  le  prdaent  Arr^t  k  execution  selon  sa  forme  et  teneur. 
Prononce  judiciellement  le  12  jour  de  Septembre,  1560.'^ 


^he  ittonth. 


Sir  Charles  Dilke  and  the  Ballot  Act, — ^A  few  weeks  ago  Sir 
Charles  Dilke,  M.P.,  moved  for  the  appointment  of  a  Select  Com- 
mittee to  investigate  the  working  of  the  Ballot  Act,  with  power  to 
suggest  amendments.  The  motion,  however,  was  not  pressed — the 
Government  being  averse  to  granting  it  until  the  pending  election 
petitions  are  disposed  of.  No  doubt,  as  Sir  Charles  remarked,  there 
are  many  points  which  he  suggested  as  subjects  to  be  inquired  into 
by  the  Committee  which  are  not,  and  which  cannot  be,  embraced 
in  these  election  cases.  But  many  of  the  principal  points  of  difiB- 
culty  which  he  mentioned  will  be  determined  in  these  cases,  ^nd 
it  would  surely  be  absurd  to  have  a  committee  to  consider  what 
amendments  are  to  be  made  on  the  law  when  inquiries  are  in  pro- 
gress which  will  fleterraine  what  the  law  really  is.  It  would  be 
awkward  to  have  the  Committee  recommending  that  the  law  should 
be  altered  to  an  effect  which  perhaps  the  following  week  the  judges 
may  declare  to  be  the  state  of  the  law  at  present.  Some  of  the  ob- 
jections taken  to  the  Act  are  absurd  enough.  The  Hon.  Baronet 
stated  that  not  unfrequently  voters  took  their  ballot-papers  out  of 
the  polling  station,  instead  of  placing  them  in  the  ballot-box,  and 
he  himself  had  been  the  means  of  stopping  voters  who  he  believed 
were,  quite  innocently,  carrying  away  their  voting  papers.  When 
that  is  done,  the  voter,  if  he  acts  innocently,  disfranchises  himself. 
But  such  acts  may  be  done  for  a  fraudulent  purpose.  The  voter 
may  show  his  paper  to  his  briber,  and  get  it  returned  by  another 
voter ;  or  the  Tasraanian  dodge  may  be  adopted — that  is  to  say,  the 
ballot-paper  and  the  official  stamp  may  be  imitated,  and  a  number 
of  spurious  ballot-papers  may  be  enclosed  in  the  genuine  ballbt- 
papers  of  future  voters,  sufficient  to  turn  the  election.    The  answer 

^  The  halter  with  which  he  was  to  be  hui^g. 
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to  which  is, — this  is  possible,  but  is  there  the  slightest  reason  to  be- 
lieve it  has  ever  happened  ?  It  is  not  by  appointing  a  select  com- 
mittee that  you  will  succeed  in  preventing  ballot-papers  being  taken 
out  of  the  stations ;  it  is  by  appointing  competent  presiding  officers, 
giving  them  a  couple  of  clerks,  and  sdlotting  a  reasonable  number 
of  voters  to  each  station,  so  that  these  officers  may  be  able  to  keep 
their  eye  on  the  voters  as  they  leave  the  compartments.  Besides, 
if  the  Select  Committee  to  be  afterwards  appointed  is  expected  to 
devise  means  by  which  even  the  possibility  of  any  fraud  will  be 
prevented,  we  fear  that  the  Committee  will  have  to  sit  for  a  very 
long  time. 

We  observe  that  Sir  Henry  James  has  brought  in  a  bill  (which, 
although  we  have  not  yet  seen  it,  we  presume  will  not  apply  to 
Scotland)  to  control  the  charges  of  returning  officers.  In  England, 
at  the  recent  general  election,  the  practice  in  this  matter  was  very 
various.  Some  returning  officers  charged  no  remuneration :  others, 
even  in  cases  of  uncontested  elections,  charged  as  much  as  100 
guineas  for  their  fees,  besides  expenses.  With  us  the  law  and  prac- 
tice as  to  the  remuneration  of  returning  officers  stands  in  no  need 
of  simplification.     They  receive  no  remuneration. 

When  the  judges  have  given  their  decisions  in  the  election  peti- 
tion cases,  and  when  it  is  seen  what  questions  of  difficulty  are  still 
left  undetermined,  a  select  committee  will,  in  all  probability,  be 
appointed ;  the  probable  result  of  which  will  be  that  an  act  amend- 
ing the  Act  wiU  be  passed ;  and  the  effect  of  that  again  will  be  to 
make  the  provisions  of  the  original  Act  more  obscure  than  ever.  It 
would  be  much  better  to  repeal  the  old  Act,  and  pass  a  new  and 
corrected  one.  This,  however,  is  we  fear  a  vain  desire.  The  pre- 
sent custom  of  legislation  is  to  pass  a  series  of  acts,  each  amending 
its  predecessor,  until  you  get  to  "  An  Act  to  amend  an  Act  to  amend 
an  Act  to,'*  &c. — so  that  the  title  reads  like  an  extract  from  the 
House  that  Jack  built. 

Jourrveymen  Judges. — ^A  Bill  entitled  the  Middlesex  Sessions  Bill, 
has  been  introduced  into  the  House  of  Commons,  which  provides 
inter  alia  for  the  payment  of  the  second  Judge  in  that  Court.  He 
is  to  be  paid  at  the  rate  of  five  guineas  a  day.  This  Judge  is 
entitled  to  try  cases  of  felony,  and  is  empowered  to  inflict  a  sentence 
of  fourteen  years'  penal  servitude.  To  our  Scottish  eyes  the  pay 
provided  appears  shabby,  and  the  mode  of  payment  shabbier  still. 
With  us  an  advocate  newly  passed,  who  is  appointed  to  a  formal 
commission  (it  is  illegal  to  do  so,  but  it  is  done),  is  never  paid  at  a 
less  rate  than  the  above.  But  it  is  the  mode  of  payment  which 
appears  to  us  most  objectionable.  It  puts  the  Judge  in  the  position 
of  a  day  labourer.  If  he  does  not  spin  out  a  case  by,  for  example, 
encouraging  disputation  on  the  admissibility  of  evidence,  it  must 
be  because  he  has  some  respect  for  his  profession  and  for  himself; 
no  thanks  to  the  Government  if  he  does  not.  In  order  to  avoid  any 
risk  of  such  an  evil,  it  might  be  well  to  pay  the  Judge  by  the 
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piece;  in  which  case  there  would  require  to  be  a  tariff  of  the  different 
species  of  crime.  Then  we  should  have  the  judge's  clerk  sending 
in  a  note  of  his  fees :  "  To  1  burglary,  4  assaults,  6  thefts,"  etc.  It 
always  seems  to  us  very  spendthrift  economy  to  underpay  a  judge, 
to  degrade  his  position,  and  to  diminish  the  respect  in  which  he 
ought  to  be  held  in  order  to  save  a  few  guineas.  The  pecuniary 
return  is  not  the  sole  return  which  a  judge  receives  for  his  services. 
Tet  in  a  commercial  country  an  official  who  is  ill  paid  is  apt  to  be 
little  respected. 

We  observe  that  the  Bill  is  not  drawn  with  more  than  the  usual 
care  with  which  Bills  are  drawn.  In  section  4  it  refers  to  the 
power  of  appointment  of  a  second  judge  given  by  section  15  of  the 
Criminal  Justice  Administration  Act  1851.  That  section  gives 
no  such  power,  and  has  no  reference  to  the  subject.  It  is  section 
15  of  the  Expenses  of  Prosecution  Act  1851,  which  gives  the 
power  in  question. 

Uniformity  of  Practice  in  the  Administration  of  Justice. — ^Every 
lawyer  must  have  heard  from  persons  outside  of  the  profession 
many  complaints  and  many  expressions  of  astonishment  regarding 
the  inequality  of  the  sentences  pronounced  on  prisoners.  "  Why," 
it  is  often  asked,  "  why  is  this  man  sentenced  to  five  years  and  this 
other  man,  convicted  of  precisely  a  similar  offence,  let  off  with  six 
months  ?"  Much  of  this  dissatisfaction  is  ill-founded,  and  arises 
from  ignorance  of  the  circumstances  of  the  cases  commented  on. 
People  form  their  opinion  from  newspaper  reports,  often  incorrect, 
necessarily  brief,  written  by  unprofessional  persons,  who  cannot  be 
expected  to  pick  up  the  real  point  of  the  case,  and  which  being 
intended  to  present  something  spicy  and  interesting,  frequently 
leave  out  the  most  important  circumstances  in  order  to  make  room 
for  a  bit  of  the  silliest  chaff  or  the  clumsiest  "  wut."  Still,  it  must 
be  admitted  that  in  many  cases,  on  comparing  the  sentences  pro- 
nounced on  offenders,  it  is  difficult  to  refer  them  to  a  common 
principle.  The  inequality  of  sentences  is  an  evil,  but  we  fear  that 
even  when  judges  intend  to  act  on  the  same  principle  it  is  inevitable. 
The  temperament  of  men  and  their  experience  of  the  world  will 
differ.  One  judge  will  be  lenient  and  another  judge  will  be  severe. 
The  evil,  however,  is  certain  to  be  aggravated  if,  in  determining  the 
amount  of  punishment,  the  judges  proceed  on  different  views  and 
methods ;  and  there  is  some  reason  to  fear  that  this  danger  is  being 
incurred.  Hitherto  when  a  thief,  against  whom  there  have  b€en  a  * 
good  many  previous  convictions,  has  been  found  guilty  before  the 
High  Court  or  the  Circuit  Court  of  Justiciary  of  even  a  petty  theft, 
the  judge  has  regarded  the  career  and  character  of  the  criminal  rather 
than  the  pettiness  of  his  last  offence,  and  accordingly  the  sentence 
in  such  a  case  has  as  a  rule  been  one  of  penal  servitude.  We  have 
seen  a  prisoner  sentenced  to  penal  servitude  for  the  theft  of  eighteen- 
pence.  Of  late,  however,  we  have  seen  one  lately  appointed  judge 
giving  sentences  of  six  or  twelve  months  in  cases  of  the  description 
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stated.  This  is  not  a  satisfactory  state  of  matters,  and  a  feeling  of 
dissatisfaction  is  apt  to  arise  in  the  public  mind  if  it  is  found  that 
the  question  whether  a  prisoner  is  to  get  five  years  or  only  six 
months  depends  on  whether  it  is  Lord  A  or  Lord  B  who  happens  to 
be  the  presiding  judge.  We  are  not  now  considering  whether  the 
old  rule  or  the  new  one  is  the  best  It  does  not  so  much  matter 
which  view  is  to  prevail,  but  it  is  clear  that  the  principle  on  which 
all  the  judges  proceed  should  be  the  same  and  that  the  practice 
should  be  uniform. 

For  our  own  part  we  have  little  faith  in,  or  favour  for,  light  sen- 
tences on  old  offenders.  They  have  had  their  chances  of  reforma- 
tion ;  they  have  refused  to  accept  them ;  and  the  only  thing  we  can 
do  for  them  or  with  them  is  to  keep  them  out  of  harm's  way. 
When  we  find  that  giving  a  light  sentence  is  really  no  mercy  to 
the  offender,  the  only  thing  we  can  do  is  to  have  mercy  on  the 
honest  members  of  the  public.  In  one  of  his  earlier  novels,  Lord 
Lytton  said  the  worst  use  you  can  put  a  man  to  is  to  hang  him. 
We  demur  to  the  proposition.  In  many  cases,  that  is  the  only  use 
of  which  he  is  susceptible.  And  certainly  it  would  be  to  put  him 
to  a  worse  use  if  you  were  to  set  him  at  large  and  let  him  kill  other 
people.  In  the  same  way,  it  may  be  said  that  the  worst  uses  you 
can  put  a  thief  to  is  to  lock  him  up  for  a  long  period  of  years.  But 
the  same  answer  applies,  mutatis  mutandis. 

There  is  another  matter  in  regard  to  which  we  should  like  to  see 
uniformity  of  practice  preserved.  We  refer  to  the  form  of  the  oath 
administered  to  witnesses.  Until  a  few  weeks  ago,  the  words  "  As 
I  shall  answer  to  God  at  the  great  day  of  judgment,"  invariably 
formed  part  of  the  oath.  That  has  been  the  unbroken  custom  in 
the  Courts  of  Scotland.  Now,  however,  one  of  our  supreme  judges 
leaves  out  the  reference  to  the  day  of  judgment.  Yet,  only  the 
other  day,  another  judge  showed  in  a  very  marked  way  his  sense 
of  the  necessity  of  retaining  it.  A  witness  refused  to  take  the 
oath  administered  to  him.  The  judge  asked  him  to  take  an  affirma- 
tion, but  that  did  not  meet  the  case,  because  the  objection  of  the 
witness  was  not  to  taking  an  oath  but  to  six  words  in  the  oath — 
"  at  the  great  day  of  judgment."  Thereupon  the  judge  told  him  to 
go  away.  The  evidence  of  the  witness  was  thus  rejected  by  one 
judge,  although  he  was  willing  to  take  the  oath  invariably  used  by 
another  judge  of  the  same  Supreme  Court 

When  two  judges  are  sitting  together,  it  surely  is  not  seemly  to 
have  one  of  them  administering  one  oath,  and  the  other  judge 
five  minutes  afterwards  administering  a  diJBferent  one.  And  it  is 
extremely  unsatisfactory  to  think  that  the  question  whether  the 
evidence  of  an  important  witnefjs  is  to  be  received  or  rejected  should 
depend  on  the  accident  of  which  judge's  turn  it  is  to  administer 
the  oath  to  the  witness. 

We  are  not  speaking  now,  any  more  than  in  the  previous  case,  so 
much  to  the  question  which  way  is  the  best  as  to  the  propriety  of 
tmiformity.    A  tendency  to  innovation  is  productive  of  advantage 
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when  wisely  controlled  To  inaugurate  the  career  of  a  Judge  hy 
abolishing  the  day  of  judgment,  is,  it  must  be  confessed,  rather  a 
happy  idea.  To  be  sure,  it  may  be  said  that  it  will  require  a  large 
capital  of  improvements  to  carry  on  at  this  rate.  After  this,  indeed, 
there  can  be  no  more  worlds  left  to  conquer.  But  if  this  abolition 
is  to  be  made  at  all,  it  ought  to  be  made  by  the  Judges  unanimously. 
When  there  were  no  Judges  in  Israel  every  man  did  what  seemed 
right  in  his  own  eyes.  But  that  is  no  precedent  in  a  time  when 
there  are  Judges  in  Scotland,  and  especially  for  their  own  procedure. 

Glasgow  Stipendiary  Magistrates  Bill. — A  bill  has  been  intro- 
duced into  the  House  of  Lords  to  enable  the  Town  Council  of 
Glasgow  to  appoint  a  stipendiary  magistrate.     It  will  "be  recollected 
that,  last  session,  Lord  Advocate  Young  introduced  a  bill  of  a  similar 
kind,  not  limited,  however,  to  the  case  of  Glasgow.     By  that  bill 
only  advocates  of  five  years'  standing  were  eligible  to  the  office  pro- 
posed to  be  created    That,  as  was  pointed  out  in  this  Journal  at  the 
time,  was  a  mistake.     If  members  of  all  the  different  branches  of  the 
legal  profession  are  eligible  to  the  office  of  Sheriff-Substitute,  it  is 
difficult  to  see  why  any  of  them  should  be  debarred  from  aspiring 
to  the  not  more  dignified  or  important  office  of  stipendiary  magis- 
trata     This  mistake  has  been  avoided  in  the  present  bill;  but 
another  of  greater  importance  has  been  committed.    It  is  proposed 
to  vest  the  power  of  appointment,  not  in  the  Crown,  as  Mr.  Young, 
proposed  to  do,  but  in  the  Town  Council.    This,  it  seems  to  us,  is 
the  first  step  to  the  adoption  of  the  American  system  of  the  election 
of  Judges  by  a  popular  vote.     On  constitutional  grounds,  we  think 
that  the  authority  of  a  Judge  should  flow  from  the  Crown,  not  from 
the  people.     We  have  no  sympathy  with  the  somewhat  pedantic 
and  supercilious  depreciation  of  the  capacity  and  attainments  of  the 
holders  of  municipal  offices.     But,  at  the  same  time,  we  hold  that 
the  power  of  selection  is  more  safely  confided  to  the  Crown,  acting 
on  the  advice  of  Ministers  responsible  to  the  whole  country,  and  free 
from  local  influences.     This  consideration  has  more  than  usual  force 
in  the  case  of  Glasgow ;  for  (there  is  no  use  blinking  the  matter) 
the  immediate  reason  why  the  appointment  of  a  paid  and  trained 
magistrate  has  come  to  be  so  much  desired  there  is  the  want  of  con- 
fidence which  a  large  and  important  trade  have  in  the  decisions  of 
the  present  magistrates, — decisions  which  have  borne  more  hardly 
on  that  trade  there  than  the  decisions  of  the  magistrates  in  most  of 
the  other  large  towns.    Now,  it  is  obvious  that  men  who  are  sent 
into  the  Town  Council  expressly  to  represent  the  teetotal  party  or 
the  publican  interest  will,  in  selecting  a  stipendiary,  have  a  ten- 
dency to  choose  a  man  known  to  have  the  same  views  as  themselves 
upon  the  questions  in  dispute.    We  do  not  say  that  this  tendency 
is  one  to  which  the  councillors  will  succumb ;  but  the  tendency  to 
the  result  stated  is  beyond  dispute.    The  consequence  will  be  that 
something  of  the  same  want  of  confidence  will  attach  to  the  de- 
cisions of  the  stipendiary  appointed  by  the  magistrates  as  attaches 
now  to  decisions  of  the  magistrates  themselves  and  the  assessors 
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appointed  by  them.  The  evil,  to  remedy  which  is  the  real  object 
of  the  proposed  change,  will  we  fear  be,  at  least  in  part,  transferred 
rather  than  wholly  removed.  Lastly,  there  is  something  indecorous, 
undignified,  and  humiliating  in  canvassing  a  considerable  body  of 
electors  for  appointment  to  the  office  of  a  Judge.  It  may  not  be 
out  of  place  to  recall  the  time  when  the  appointment  of  professors 
to  some  of  the  chairs  in  the  Edinburgh  University  was  in  the  hands 
of  the  Edinburgh  Town  Council.  We  know  what  were  the  results 
of  that  system,  and  what  was  the  fate  of  the  system  itself.  We  have 
given  several  reasons  for  preferring  that  the  power  of  appointment 
should  be  vested  in  the  Crown.  Can  any  reason  whatever  be  ad- 
vanced to  show  that  the  Town  Council  is  a  safer  or  a  more  suitable 
depository  of  the  power?  The  real  reason  is  that  they  wish  to 
have  the  power.  But  the  desire  to  have  a  thing  is  not  a  conclusive 
reason  for  getting  it. 

The  Lord  Advocate^s  Ccmveyancirig  Bill. — After  half  a  dozen 
abortive  attempts  within  the  last  few  years  to  improve  and 
simplify  our  present  system  of  conveyancing,  we  have  at  last  a  bill 
which  is  almost  certain  to  pass  into  law.  The  Lord  Advocate's 
new  bill  does  not  go  so  far  as  that  of  his-  predecessor.  It  retains 
the  feudal  system.  But  it  goes  a  good  deal  farther  than  Mr. 
Gordon's  previous  bills.  It  not  only  makes  writs  by  progress 
unnecessary,  but  it  makes  it  incompetent  for  superiors  to  grant 
them.  The  chief  points  in  the  bill  are  briefly  these :  it  aboUshes 
writs  by  progress,  making  the  vassal's  infeftment  equivalent  to 
entry,  preserving  however  the  superior's  right  to  his  casualties,  and 
providing  means  for  making  the  right  effectual ;  it  vests  personal 
rights  to  lands  in  the  heir  by  mere  survivance  of  the  ancestor 
without  service ;  it  provides  for  the  redemption  or  commutation  of 
casualties ;  it  abolishes  the  distinction  between  burgage  and  feu 
and  between  fees  of  heritage  and  fees  of  conquest ;  it  shortens  the 
period  of  the  long  positive  prescription ;  it  provides  that  holograph 
testamentary  writings  shall  be  presumed  to  have  been  executed  of 
the  date  they  bear,  and  that  deeds  subscribed  by  the  granter  and  two 
witnesses  shall  not  be  denied  effect  because  of  informalities  of 
execution, — the  burden  of  proving  them  however  lying  on  the  party 
propounding  them. 

The  Early  Spanish  Colonists  and  their  Opinion  about  Lawyers. — The  world  is  so 
torn  by  differences  of  opinion,  that  it  is  always  very  interesting,  and  somewhat 
delightful,  to  find  an^  one  subject  upon  which  there  is  singular  unanimity. 
Now  there  was  something  wherein  the  Spanish  conquerois  and  colonists  univer- 
sally agreed.  Biscayan,  Estremaduran,  Andalucian,  Castillian — men  who  had 
various  points  of  difference,  and  numl>erless  provincial  jealousies — concurred  in 
one  request  As  soon  as  any  colony  was  in  the  least  degree  established  in  the 
New  World,  the  colonists,  almost  in  their  first  communication  with  their  sove- 
reign, were  sure  to  entreat  him  to  prohibit  lawyers  from  coming  out  to  them. 
The  following  brief  notices  will  ser\'e  to  indicate  this  remarkable  unanimity: — 
In  1516  the  commissioners  from  Cuba  to  the  Court  succeeded  in  obtaining  an 
order  that  lawyers  should  not  be  allowed  to  go  there,  because,  since  some  bad 
cone  thither,  lawsuits  had  arisen  amongst  the  inhabitants.  The  words  of  Yasco 
KuAez  from  the  Terra-firma,  in  1513,  are  so  remarkable,  that  they  must  be  re- 
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pealed  here.  "  One  thing  I  supplicate  your  Highness,  for  it  is  much  to  your 
service,  and  that  is,  that  you  would  give  orders,  under  a  great  penalty,  that 
no  hachelor  of  law,  or  of  anything  else,  except  medicine,  should  be  allowed 
to  come  to  these  parts  of  the  Terra-firma,  for  no  bachelor  comes  here  who 
is  not  a  devil  and  who  does  not  lead  the  life  of  a  devil ;  and  not  only 
are  they  bad  themselves,  but  they  also  make  and  contrive  a  thousand 
lawsuits  and  iniquities.  This  regulation  would  be  greatly  for  your  High- 
ness's  service,  for  the  land  is  new."  The  prejudice  against  lawyers  was  pro- 
bably conununicated  by  the  early  Spanish  conquerors  to  the  inhaoitants  of  the 
conquered  nations.  In  a  memorable  rebellion  that  took  place  in  the  Island  of 
Hispaniola,  which  began  in  the  year  1519,  and  was  not  finally  quelled  until  the 
year  1533,  predatory  oands  of  fugitive  Indians  roamed  about  the  island  and 
harassed  the  Spaniards,  who,  from  warriors,  had  become  peaceful  colonists  and 
industrious  growers  of  sugar.  On  one  occasion,  a  young  Spaniard,  who  had 
been  captured  by  some  of  these  revolters,  and  had  oeen  sentenced  by  them  to 
lose  his  right  hand,  besought  his  captors  to  cut  off  the  left  hand  instead,  where- 
upon the  Indian  in  charge  of  the  execution  replied  with  these  convincing  words: 
"You  are  a  lawyer.  Be  thankful  that  they  do  not  slay  you,  and  have  patience." 
This  anecdote  was  related  by  the  sufferer  himself  to  tne  historian  Oviedo.  In 
the  agreement  made  by  the  £mperor  with  Pizarro,  in  1529,  respecting  the  dis- 
covery of  Peru,  it  was  determined  that  there  should  not  be  any  lawyers  in  that 
country.  In  1541  the  agreement  made  between  the  Emperor  and  Cabe5a  de 
Vaca  contained  a  stipulation  that  there  should  be  no  lawyers  or  proctors  in  the 
province  of  La  Plata,  for  experience  had  shown  that,  in  lands  newly-peopled, 
many  quarrels  and  lawsuits  were  promoted  by  them.  And  now,  in  this  me- 
morial to  the  Emperor,  from  Cortes  and  the  other  Conquistadores  of  Mexico, 
Bemal  Diaz  states — "  We  supplicated  him  that  he  should  not  send  lawyers,  for 
in  entering  the  country  they  would  throw  it  into  confusion  with  their  books ; 
and  there  would  be  lawsuits  and  dissensions.*'  The  King  granted  their  request; 
and,  in  the  regulations  which  he  made  for  the  colony  in  1523,  he  declared  that, 
"in  order  that  they  (the  colonists)  might  perpetuate  themselves  and  live  in 
peace,*'  no  lawyera  should  be  allowed  to  go  to  New  Spain,  or,  if  any  should  go, 
that  they  should  not  be  allowed  to  advocate  causes.  In  1527  the  matter  was 
reconsidered,  and  lawyers  were  allowed  to  go  to  New  Spain,  "  as  the  affairs  of 
that  country  were  now  of  such  magnitude  tnat  they  (the  lawyers)  could  not  be 
dispensed  with.''  In  the  following  year,  however,  it  appears  that  the  colonists 
in  New  Spain  again  petitioned  against  the  entry  of  lawyers,  alleging  the  mis- 
chief they  had  caused.  On  the  other  hand,  it  was  argued,  there  were  people 
who  could  not  defend  their  own  causes.  Finally,  the  Court  of  Spain  empowered 
the  authorities  in  Mexico  to  act  as  they  might  think  best  in  the  matter,  adding 
this  remarkable  proviso, — that  the  advocates  were  to  swear  that  if  their  clients 
had  not  the  right  on  their  side,  they  would  not  help  them.  In  1532  notice  was 
taken  of  the  fact  that,  "  by  the  malice  of  men,  and  the  introduction  of  so  many 
lawyers  and  scriveners,"  the  laudable  custom  of  deciding  suits  by  arbitration 
had  fallen  into  desuetude;  and  the  Spanish  Government  sought  to  bring  back 
the  state  of  things  to  that  of  the  good  old  times.  I  have  little  doubt  that 
lawyers  and  lawsuits  flourished  in  New  Spain,  notwithstanding  this  last  effort 
of  the  Court  to  restrain  them.  But  the  protest  uniformly  made  by  the  colonists 
in  every  infant  colony,  and  not  merely  made  once,  but  persisted  in,  is  a  circum- 
stance which  the  statesman  will  not  pass  by  without  heed.  It  would  almost 
seem  as  if  each  colonist  had  undergone  some  dread  experience  of  law,  and  felt 
as  if  that  wliich  might  be  borne  in  an  old  country,  where  other  things  have 
been  worn  into  some  forms  of  convenience,  could  not  be  endured  when  the  rest 
of  life  was  also  severe  and  complicated.  It  was  too  much  for  a  man  who  had 
to  fight  against  new  diseases,  noxious  animals,  a' trying  climate,  and  surrounding 
barbarians,  to  be  also  molested  by  the  cruel  frivolities,  the  fatal  forms,  the  need- 
less precautions  which  soon  become  snares,  the  subtlety  applied  to  verbiace 
which  no  skill  can  securely  arrange  and  no  dialectics  can  disentangle,  and  all 
the  vast  delay  which  belong  to  great  lawsuits  in  highly-civilized  communities. 
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Theae  things  can  only  be  borne  when  the  rest  of  life  is  very  smooth. — Helpf^ 
Lift  of  Hernando  Cortes.  [The  antipathy  of  Pizarro  and  the  rest  of  the  Con- 
quisiadores  (Spanish  freebooters)  was  not  confined  to  the  practitioners  of  the 
law.    It  extended  to  all  law  and  all  justice.] 

Testimony  of  Experts  in  Judicial  Proceedings, — There  is  a  growing  tendency  to 
look  with  distrust  upon  every  form  of  skilled  testimony,  and  to  abandon  it  to 
the  risks  of  polenucal  detraction  and  obloquy.  Such  fatal  exhibitions  of 
scientific  inaccuracy  and  self-contradiction  as  have  been  presented  to  us  in  the 
cases  of  Huntington,  Cole,  and  M*Farland,  and  later  and  less  excusably  still,  in 
those  of  Shoeppe,  Mrs.  Wharton,  and  George  Francis  Train,  cannot  but  weaken 
public  confidence  in  the  value  of  all  such  evidence.  If  science,  for  a  considera- 
tion, can  be  induced  to  prove  anything  which  a  party  litigant  needs,  in  order  to 
sustain  his  side  of  the  issue,  then  science  is  fairly  open  to  the  charge  of  venality 
and  perjury,  rendered  the  more  base  by  the  disguise  of  natural  truth  in  whicn 
she  robes  herself.  In  fact,  the  calling  of  experts  has  now  come  to  be  regarded 
as  the  signal  for  a  display  of  forensic  pyrotechnics,  beneath  whose  smoke  and 
lurid  glare  law,  common  sense,  and  unalloyed  justice  are  swept  away  in  a  whirl- 
wind of  muddy  metaphysics.  Some  remedy  is  called  for,  both  in  the  interests 
of  humanity  and  justice.  All  writers  upon  evidence  are  forced  to  call  expert 
testimony  an  excej^tion  to  the  ordinary  forms  which  it  assumes  before  courts, 
although  offering  no  suggestions  toward  altering  the  rules  of  procedure  govern- 
ing its  introduction  and  rendition.  It  is  impossible  to  reconcile  the  duties  of 
experts  with  the  position  they  are  now  constrained  to  occupy  in  courts,  nor  to 
accommodate  the  present  rules  of  evidence  to  the  ambiguous  phases  which  theirs 
assumes.  Under  the  civil  law  the  expert  was  considered  simply  as  an  amicus 
curuBy  whose  opinion  was  ex  vi  termini,  a  quasi  judgment  in  the  premises. 
Whatever  may  be  said  of  the  duty  of  courts  to  prevent  experts  from  encroach- 
ing upon  the  province  of  the  jury  by  pronouncmg  judgn^ents  in  issues  before 
them,  it  should  never  be  forgotten  that  the  calling  of  an  expert  to  pass 
upon  the  merits  of  an  issue  joined,  is  an  open  confession  of  its  incompre- 
hensibility to  a  jury.  They  ask  the  expert  lor  a  ruling  upon  the  physiccU 
law  applicable  to  some  dubious  point,  just  as  they  ask  the  court  for  a 
ruling  upon  the  municipal  law  applicable  to  the  point.  Both  the  expert 
and  the  judge  are  judicial  in  their  character  and  functions.  The  expert, 
being  in  no  proper  sense  a  witness,  should  have  his  status  defined,  should  be  free 
from  alliances  with  either  party,  and  give  his  opinion  only  upon  an  agreed  state- 
ment of  facts.  It  has  been  an  error  to  allow  any  one  to  be  introduced  before 
the  jury  as  an  expert  without  first  putting  him  upon  his  voir  dire  to  ascertain 
whether  his  competency  agreed  with  his  pretensions.  There  is  much  contra- 
diction between  courts  in  their  opinion  of  the  basis  of  qualifications  in  experta. 
See  TuUis  v.  Kidd,  12  Ala.  648 ;  Emerson  v.  Lowell  Gas-Light  Co,,  6  Allen,  146. 
In  order  to  obviate  the  effects  of  such  contradictions  in  the  law  of  evidence,  it 
would  be  well  to  remove  all  experts  from  the  field  of  testimony  and  place  them 
in  that  of  arbitration,  so  far  as  any  particular  scientific  question  is  to  be  decided. 
For  this  purpose,  whenever  such  an  one  arises,  whose  solution  is  material  to  the 
determination  of  the  matters  in  dispute,  let  a  feigned  issue  be  made  upon  the 
point,  and  referred  for  judgment,  upon  evidence  agreed  upon,  to  three  experts, 
one  to  be  selected  by  each  party  litigant,  and  the  third  by  the  court,  such 
experts  to  sit  and  determine  at  once  the  question  in  dispute,  and  their  opinion 
to  be  received  by  the  jury  as  conclusive  of  the  issue  tried  by  them.  And  with 
a  view  to  secure  economy  in  time  from  the  application  of  these  views  to  prac- 
tice, counsel  desiring  to  mvoke  the  assistance  of  experts  should  be  required  to 
give  notice  to  the  court  and  opposite  party  of  such  intention,  so  that  the  scien- 
tific issue  upon  which  their  services  will  be  required  could  be  tried  in  advance, 
and  the  ordinary  course  of  judicial  proceedings  at  nisiprius  not  be  interrupted 
by  the  interpolation  of  new  and  exceptional  matter.  We  need  not  point  out 
how  much  tnis  would  tend  to  simplify  and  abridge  trials. — Professor  Qrdronaux 
in  American  Journal  of  Insanity, 
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Instances  of  the  Conflict  of  Laws  in  Germany. — ^The  following  is  an  extract 
from  an  article  by  Brairn  of  Wiesbaden,  giving  an  account  of  two  cases  now 
pending  in  the  Gennan  courts  : — In  the  Itoyal  Supreme  Court  at  Berlin — the 
highest  court  for  the  new  provinces  of  Prussia — there  is  now  pending  a  case  of 
disputed  inheritance,  from  a  locality  in  North  Sleswic.  The  contest  between 
the  parties  is,  not  as  to  the  law  in  force  in  that  locality,  but  as  to  what  law  A'aa 
in  force  at  the  place  of  the  death  of  the  person  whose  estate  is  in  controversy — 
whether  Sleswician,  Jute,  or  Danish  law — for  all  these  laws  exist  near  each 
other  ;  and  it  is  very  difficult  at  present^  to  determine  to  which  law  the  plac€ 
in  question  is  subject.  Upon  this  point  the  decision  of  the  case  depends  ;  for, 
according  to  one  law,  among  remote  collaterals  nephews  share  with  the  uncle, 
while  according  to  the  other  law,  the  latter  excludes  the  former.  Add  to  this 
that  the  Jute  law,  as  well  as  the  Danish,  is  composed  in  a  foreign  language, 
and  that  it  is  to  be  considered  a  fortunate  accident  and  rare  exception  when  one 
of  the  judges  or  attorneys  who  officiate  in  the  case  knows  anythmg  of  the  lan- 
guage in  which  the  law  to  be  applied  is  composed.  The  second  case  plays  its 
part  in  a  village  of  the  Bavarian  province  of  Central  Franconia.  This  village 
counts  fifty-two  houses,  which,  from  a  remote  period,  have  been  numbered.  In 
old  times  the  village  belonged  partly  to  the  territory  of  the  (Jerman  Order, 
partly  to  that  of  the  counts  (subsequently  princes)  of  Oettingen.  Consequently, 
m  certain  numbered  houses  the  law  of  the  German  Order  is  in  force,  and  in 
others  that  of  the  principality  of  Oettingen.  The  nature  of  these  laws  is  very 
difficult  of  ascertainment.  They  sometimes  entirely  shroud  themselves  in  sapient 
silence.  Formerly,  in  case  of  silence  of  the  territorial  law,  the  common  German 
law  prevailed ;  but  as  a  portion  of  the  place  was  formerly  Prussian  (in  conse- 
quence of  the  territorial  compact  of  1796),  it  w^as  ascertained  that  in  this  part 
tne  Prussian  code  enjoyed  a  subsidiary  validity.  Acconlingly,  four  kinds  of 
law  were  in  force  in  the  fifty-two  houses.  But  this  was  not  enough.  It  was 
further  found  that  the  Mai^graves  of  Anspach  had  formerly  held  some  pos- 
sessions in  the  village ;  and  on  these  the  law  of  Anspach  is  in  force.  The 
question  arose  whether,  when  these  houses  cease  to  be  Anspachian  and  be- 
came Prussian  the  law  of  Anspach. continued  or  that  of  Prussia  was  introduced. 
After  much  delav  and  labour  it  was  ascertained  that  the  former  is  the  true 
view,  and  that  the  law  of  Anspach  still  prevails  in  the  houses  in  Question. 

So  much  by  way  of  preliminary  legal  topography.  Now  for  the  case.  The 
property  of  the  farmer  in  house  No.  32  became  subject  to  a  concourse  of 
creaitors.  In  the  concourse  his  wife  sought  to  reclaim  her  dowry — a  chum 
allowable  by  the  law  of  Anspach,  but  not  by  that  of  Oettingen.  She  brought 
her  suit,  and  the  judge  had  to  determine  to  what  territory  house  No.  32  belongs, 
and  what  law  is  in  force  there.  For  this  purpose  not  only  the  usual  literaiy 
auxiliaries  must  be  used,  but  also  the  old  territorial  compacts  and  protocols  for 
rectification  of  frontiers  of  the  close  of  the  last  century,  and  to  this  end  the 
archives  of  Bavaria  and  Prussia  must  be  rummaged.  The  great  labour  was 
finally  successful.  Much  time  and  money  had  been  wasted;  perhaps  more 
money  than  would  have  satisfied  the  poor  peasant  woman's  modest  claim.  The 
whole  concourse  had  been  obstructed  by  the  procedure,  and  the  creditors,  who 
had  waited  years  for  the  distribution  of  the  assets,  wished  the  Oettingen  as  well 
as  the  Anspachian  law  at  the  bottom  of  the  infernal  abyss.  Finally,  as  we 
have  said,  it  was  determined,  by  a  great  expenditure  of  legal,  historical,  diplo- 
matical,  critical,  and  hermeneutical  acumen,  that  Anspachian  law  prevails  in 
house  No.  32.  The  good  woman  hoped  at  last  to  get  her  money.  She  had 
reckoned  without  the  host  It  appeared  in  the  sequel  that  in  the  course  of  time 
the  numbers  had  been  changed,  and  that  the  house  in  which  the  husband  had 
squandered  his  wife's  dowiy  and  become  bankrupt  was  not  really  No.  32,  but 
No.  36 ;  and  now  the  whole  case  must  recommence.  When  it  will  terminate 
no  one  can  know,  for  it  must  go  through  courts  of  various  instance.  The 
ominous  house,  which  is  called  32,  and  is  36,  and  of  which  it  is  not  known  what 
law  is  there  in  force,  is  standing  to-day.  Another  farmer  has  acquired  it  from 
the  estate.    If  his  son  marries  m  that  house,  the  young  couple  wiU  not  know 
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to  what  law  of  matrimonial  property  thej  are  subject.  If,  Rays  Haenle  (attor- 
ney in  Aspach,  who  communicates  the  case^,  they  wish  to  assure  themselves 
tnd  make  their  arrangements,  they  must  wait  imtU  this  case  is  decided  by  the 
courts.  Nothing,  however,  will  then  be  established  certainly,  for  the  judgment 
is  only  binding  upon  the  parties  to  the  proceedings,  and  the  decision  may  be 
different  if  some  new  information  is  obtained  from  old  compacts,  treaties,  reces- 
sions, or  protocols  of  frontier  regulation  and  rectification. 

AppotntTnerUs, — Lord  Jerviswoode  has  resigned  oflSce  as  one  of 
the  Lords  of  Justiciary,  and  is  succeeded  by  Lord  Mure. 

Other  changes  are  about  to  be  made  among  the  Judges  of 
the  Supreme  Court  and  the  Sheriff  Courts. 

Sir  John  Karslake,  owing  to  the  state  of  his  health,  has  been 
compelled  to  retire  from  the  office  of  Attorney-General  of  England 
to  which  he  was  so  recently  appointed.  He  is  succeeded  by  the 
Me  Solicitor-General,  Sir  Eighard  Baggallay.  Mr.  John  Holker, 
Q.C.,  has  been  gazetted  as  Solicitor-General.  "  He  has,"  says  the 
Law  TinieSy  "  the  reputation  of  being  an  astute  lawyer  and  an 
advocate  whose  powers  of  lucid  exposition  have  never  been  sur- 
passed at  the  English  bar."  He  commenced  his  career  in  a 
sohcitor's  office,  was  called  to  the  bar  in  1854,  commenced  practice 
as  a  local  barrister  in  Manchester,  soon  after  removed  to  London, 
where  he  rapidly  obtained  a  large  and  lucrative  practice,  took  silk 
in  1868,  and  became  member  of  Parliament  for  Preston  in  1872. 
He  is  a  member  of  the  Northern  Circuit,  of  which  at  the  time  of  his 
promotion  he  was  leader.  Mr.  Holker's  abilities  and  position  in 
his  profession  warrant  his  promotion ;  but  he  is  indebted  to  other 
causes  also.  Other  names  were  mentioned  in  connection  with 
the  vacancy,  especially  those  of  Mr.  Huddleston,  Q.C.,  who  un- 
fortunately, however,  was  member  for  Norwich,  and  Mr.  Hardinge 
Gifford,  Q.C.,  who,  however,  even  more  unfortunately,  was  member 
for  nowhere.  But  Mr.  Holker  had  the  merit  of  possessing  a  seat 
and  a  safe  one. 


flsAtB  of  Snglish,  Jlnterkan,  anb  (Eolonial  Cases. 


Undue  Influence — Confidential  Relationship — Condonation  of  Fraud — Evi- 
dence in  Support  of  Allegations  of  Fraud.— There  can  be  no  confimjation  of  a 
fraudulent  gift  or  bargain,  obtained  through  undue  influence  by  a  donee  or  bar- 
gainee standing  in  a  confidential  relationship  towards  the  donor  or  bargainor, 
unless  there  be  full  knowledge  on  the  part  of  the  latter  of  all  the  facts  and  the 
nghts  arising  out  of  them,  and  an  absolute  release  from  the  undue  influence  by 
means  of  which  the  fraud  was  practised.  M.,  a  young  man,  interested  in  a  cer- 
^<^  bttsiness,  under  the  advice  of  his  family  solicitor,  entered  into  an  arrange- 
ment relating  to  the  business  with  P.,  who  stood  in  a  fiduciary  position  towaids 
him,  and  at  the  same  time,  unknown  to  his  solicitor,  was  induced  by  the  influ- 
ence of  P.  to  enter  into  other  agreements  completely  nullifying  the  effect  of  suck 
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arrangement  It  was  held  that  P.  could  not.  upon  abandoning  the  fraudulent 
agreements,  set  up  the  arrangement.  A  bill  alleged  that  the  defendant  had 
formed  the  design  of  possessing  himself  of  the  plaintiffs'  property,  and  in  pur- 
suance of  this  design  had  perpetrated  a  series  of  frauds  ;  there  was  no  evidence 
to  sustain  this  allegation  to  the  full  extent  of  it,  but  there  was  substantial  proof 
of  fraud  in  respect  of  several  transactions  :  Held,  that  the  plaintifib  were  entitled 
to  relief. — Moxon  v.  Payne,  43  L.  J.  (L.  J.)  240. 

Will — Illegitimate  Child  horn  after  date  of  Will — IlUgitiinate  Children — Be- 
quest  to  two  by  name  and  a  future  cUiss — Child  en  ventre  at  date  of  Will — Public 
Policy. — A  gift  by  will  by  a  testator  or  testatrix  to  his  or  her  illegitimate  chil- 
dren by  a  particular  person  is  good  as  well  as  to  a  child  bom  after  as  before  the 
date  of  the  will,  if  the  child  obtains  the  reputation  of  being  such  a  child  before 
the  death  of  the  testator  or  testatrix.  Under  a  bequest  to  testator's  reputed 
children,  C.  and  E.,  and  aU  otlier  the  children  which  he  might  have  or  be  re- 
puted to  have  by  M.  L.  (his  deceased  wife's  sister,  with  whom  he  had  gone  through 
the  ceremony  of  marriage),  then  bom  or  thereafter  to  be  bom,  a  child  en  ventre 
8a  m^e  at  the  date  of  the  will,  who  was  bom  and  acquired  in  his  lifetime  a  name 
by  reputation  as  the  testator's  child  by  M.  L. — Held  (Lord  Selbome,  L.  C,  dis- 
aentiente)  entitled  to  share  ;  and  held  by  the  Lords  Justices  that  every  child  who, 
on  the  will  coming  into  operation,  had  acquired  such  a  name  by  reputation, 
M'ould  be  entitled  to  share  m  such  bequest ;  and  that  a  provision  by  will  for  a 
testator's  future  illegitimate  children  is  not  contra  honos  mores. — Occleston  v.  Ful- 
lahve,  43  L.  J.  (L.  C.  et  L.  J.)  297. 

Railway  Company — Duty  to  Fence  adjoining  Lands — LiaMlity  to  Persons  not 
Owners  or  Occupiers, — When  a  railway  company  have  neglected  the  duty  im- 

Eosed  on  them  bv  the  Railways  Clauses  Consolidation  Act  1845,  to  fence  their 
ne  from  the  adjoining  lands,  and  in  consequence  of  such  neglect  cattle  in  the 
adjoining  lauds  pass  on  to  the  line  and  are  injured  by  the  company's  trains,  an 
action  for  the  injury  may  be  maintained  against  the  company  oy  the  owner  of 
the  cattle,  though  he  has  no  more  interest  in  the  adjoining  lands  than  a  license 
irom  the  occupier  thereof  to  graze  the  cattle  there. — Duwson  v.  Midland  Bail 
Co.,  42  L.  J.  Ex.  49. 

Vicious  Horse. — Damages. — Defendant  was  the  owner  of  a  pair  of  mares.  He 
lived  some  miles  from  the  city  of  Watertown,  and  when  in  the  city  stopped  at 
the  American  Hotel.  Plaintiff  was  hostler  at  said  hotel,  and  had  taken  care  of. 
fed,  and  cleaned  said  team  on  a  number  of  occasions  prior  to  the  accident.  In 
July  1871  defendant  came  to  said  hotel  and  put  up  his  said  horses.  Pit  took 
the  horses  from  their  stalls  to  clean  them,  and  while  tying  the  halter  of  the  off 
horse  through  a  ring,  the  horse  pulled  back  and  tore  off  his  first  finger  to  the 
first  joint.  This  horse  had  been  in  the  habit  of  pulling  on  his  halter  before 
this,  and  the  habit  was  known  to  deft.  The  horse  was  what  was  known  as  a 
**  puller."  Deft,  never  warned  pit  of  this  habit  Pit  brings  this  action  for 
damages. — Held,  that  if  a  man  has  a  horse  or  other  animal  which  has  vicious 
habits,  it  is  his  duty  to  take  such  measures  as  will  prevent  it  from  injuring 
either  person  or  |)roperty,  and  if  he  cannot  use  it  in  his  business  and  prevent 
the  animal  from  indulging  in  its  habits,  he  must  cease  to  use  it  where  uie  per- 
son or  property  of  others  is  exposed.  That  the  vicious  propensities  or  habits 
which  the  owner  of  an  animal  must  (when  known  to  him)  guard  against,  are 
such  as  are  directly  dangerous,  as  kicking,  biting,  in  horses,  and  hooking  in 
horned  cattle  and  biting  in  dogs.  That  the  habit  of  pulling  on  the  halter  is  not 
necessarily  dangerous,  or  what  is  known  as  a  vicious  habit,  nor  is  it  such  a  habit 
the  existence  of  which  the  owner  must  give  notice  to  persons  having  the  charge 
of  such  animals. — Kershall  v.  Gates,  Albany  Law  Journal,  March  7,  1874. 

Bill  of  Lading. — Negotiable  Instruments — Mat^s  Receipt — Assignment — 
Custom. — Brokers  delivered  goods  on  board  a  ship,  and  took  mate's  receipts  in 
the  name  of  their  principals,  who  afterwards  endorsed  the  receipts  to  the 
brokers.    The  captain  signed  bills  of  lading  without  notice  of  the  endoisement 
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—Held,  that  the  holders  of  the  bills  of  lading  were  entitled  to  the  goods,  that 
the  captain  was  justified  in  signing  the  bills  of  lading,  and  that  the  brokers  had 
no  claim  for  indemnity  from  the  owners.  Notice  to  the  captain  would  not  have 
fllTected  holders  of  the  bills  of  lading  for  value  without  notice.  A  local  custom 
making  mate's  receipts  negotiable  would  not  bind  the  goods  elsewhere. — 
Hatkering  v.  Laing,  43  L.  J.  (V.  C),  233. 

Jurisdiction. — Damage  to  Cargo — "Carried  into  a  Port  in  England.** — A 
foreign  ship,  with  a  cargo  of  rice,  called  only  at  Falmouth  for  orders,  and  dis- 
charged all  her  cargo  at  Bremen.  On  delivery  at  Bremen,  it  was  found  that 
the  rice  was  damaged.  The  ship  came  again  to  this  country  with  another 
cargo,  and  was  arrested  in  a  suit  for  damage  to  the  goods  delivered  at  Bremen. 
—Held  that  the  goods  were  **  carried  into  a  port  in  England,"  so  as  to  give  the 
High  Court  of  Admiralty  jurisdiction  in  the  suit. — llu  Piere  Superieure,  43 
L  J.  (Ad.)  1. 

Company. — Right  of  Shareholder  to  sue — Charge  of  Fraud,— V/ here  there  is  a 
corporate  body  capable  of  suine,  that  body  only  is  the  proper  plaintiff  in  a  suit 
for  the  recovery  oi  property,  wnether  from  its  officers  or  directors*  or  from  any 
other  person,  and  a  Dili  for  that  purpose  cannot  be  sustained  by  one  shareholder 
on  behalf  of  himself  and  all  others  except  the  defendants.  The  only  exception  to 
this  rule  is  where  the  directors  or  majority  of  shareholders  are  doing  something 
feiadulent  against  the  minority,  who  are  overwhelmed  by  thenL — Gray  v. 
Lewit  and  Parker  v.  Lewis,  43  L.  J.  (L.  J.),  281. 

Negligence. — Railway  Company — Cattle  frightened  and  escaping  from  control 
—Remoteness  of  Damage, — Cattle  belonging  to  pit.  were,  at  about  eleven  o'clock 
at  night,  driven  along  an  occupation  road  which  crossed  a  branch  line  of  the 
defts.'  railway  on  a  level.  As  they  were  passing  over  the  crossing  they  became 
frightened,  owins  to  a  number  of  trucks  being  shunted  by  the  defts.  in  a  negli- 
gent manner,  ana  six  or  seven  of  them  escaped  from  the  control  of  their  drovers 
and  were  not  seen  till  four  o'clock  in  the  morning,  when  they  were  found  dead 
or  dving  on  the  main  line  of  the  defts.'  railway,  which  they  appeared  to  have 
reached  owing  to  the  defects  in  the  fence  of  a  garden  and  orchard  adjoining  the 
railway : — Held,  that  there  was  sufficient  evidence  that  the  death  of  the  cattle 
▼as  the  natural  result  of  the  defts.'  negligence. — Sneesby  v.  The  Lancashire  and 
Yorkshire  RaiL  Co.,  43  L.  J.  (Q.  B.)  69. 

Contract. — Service  for  *'  Twelve  Months  certain,  after  which  time"  Notice  of 
Payment. — By  an  agreement  between  brewers  and  their  traveller,  the  latter 
was  engaged  at  a  salary  of  £200  a  year,  payable  fortnightly,  and  it  was,  inter 
alia,  stipulated  "  that  the  agreement  between  the  aforesaid  parties  shall  be  for 
twelve  months  certain,  after  which  time  either  party  shall  be  at  liberty  to 
terminate  this  agreement  by  giving  to  the  other  a  tnree  months'  notice  in  writ- 
ing." But  if  the  said  employers  "  shall  be  desirous  of  teiminating  this  agree- 
ment without  notice,  after  twelve  months,  or  before  any  notice  shall  have 
expired,  they  may  do  so  on  payment  of  jC50." — Held,  per  Bramwell,  B.,  and 
Pigott,  B.  (feelly,  C.B.,  diss.),  that  the  agreement  ceased  at  the  end  of  the  first 
twelve  months  unless  the  parties  allowed  the  engagement  to  continue  beyond 
that  time,  in  which  event  only  did  notice  or  payment  in  lieu  thereof  become 
necessary  to  determine  it. — Langton  v.  CafUUm,  43  L.  J.  (Ex.)  54. 

LiPE  Insurance — Warranty. — This  action  is  brought  on  a  policy  of  insurance 
insuring  the  life  of  plt.'s  husband.  In  the  application  pit.  is  asked  the 
<^ue«tion  :  **  If  any  of  plt,*s  husband's  family,  his  father,  mother,  brothers,  or 
nstere  had  ever  been  afflicted  with  insanity,  pulmonary  or  scrofulous  diseases  ?" 
and  she  answered  No.  She  was  then  asked  of  what  disease  her  husband's 
mother  died  of,  and  she  answered  scrofula,  and  what  his  sister  died  of,  and  she 
answered  disease  of  the  blood.  The  husband  is  asked  the  question  of  what  disease 
one  of  his  brothers  died  of ;  he  replied  he  did  not  know,  and  the  i^ent  put  it  down 
^uiknown.  The  husband  was  also  asked  the  question :  "  Had  he  ever  had  the 
Kiofula  or  any  symptoms  of  it,  that  he  was  aware  of?"  and  he  answered  No. 
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It  was  proved  that  the  husband  had  been  troubled  for  some  time  before  his 
death  with  a  swelling  in  the  groin,  and  had  been  confined  to  his  bed,  and  had 
had  this  trouble  before  he  made  the  application.  He  also  had  an  abscess.  The 
pit.  was  non-suited  on  the  trial. — Heldf  that  the  answer  of  pit.  to  the  cjuestion 
as  to  whether  any  of  the  family  of  her  husband  had  been  afflicted  with  an  j 
pulmonary  disease,  scrofula,  etc,  although  untrue,  her  answers  to  the  other 
questions  gave  the  company  notice  of  the  existence  of  scrofula  in  the  family, 
and  showed  that  she  was  mistaken  in  her  first  answer.  This  could  not  avoid  a 
policy.  That  the  answer  of  the  husband  that  he  had  never  had  anv  symptoms 
of  scrofula  was  not  a  warranty  ;  he  may  have  been  sick  and  have  had  a  swell- 
ing and  sores,  but  he  might  not  have  known  they  were  indications  of  scrofula. 
It  was  a  question  for  the  jury.  That  the  husband's  answer  that  the  disease  his 
brother  died  of  was  unknown,  was  the  language  of  the  agent  and  not  his  ;  he 
could  only  mean  by  it  that  it  was  unknown  to  him,  not  to  professionals.  The 
case  should  have  been  submitted  to  the  jury. — StoifU  v.  Mom,  M,  L.  I'm,  Co., 
Alhariy  Law  Journal,  March  7, 1874 

Chabtbr-party — Charterer'i  Liability  to  Cease — Demurrage  at  Port  of  Loading. 
— It  was  agreed  by  charter-ptrty  that  a  ship  should  load  a  f lul  cargo  at  Liverpool 
in  fifteen  working  days,  and  when  loaded  proceed  to  Genoa,  there  *^  to  be  dis- 
charged, weather  permitting,  at  the  rate  of  not  leas  than  thirty-five  tons  per 
working  day  from  the  time  of  her  being  ready  to  unload.  And  ten  days  on 
demurrage  over  and  above  her  said  laying  days,  at  £8  per  day.  Charterers 
liability  to  cease  when  the  ship  is  loaded,  the  captain  having  a  lien  upon  the 
cargo  for  freight  and  demurrage."  The  charterer  having  occupied  more  than 
twenty-five  days  in  loading,  the  shipowner,  after  a  full  cargo  had  been  loaded, 
sued  the  charterer  for  the  demurrage  in  respect  of  some  of  the  ten  days  :  Heli^ 
thftt  the  charterer  was  protected  by  the  last  clause  of  the  charter-party. — Fran- 
cesco V.  Massey,  42  L.  J.,  Ex.  75.  [Note  for  Reference — Bannister  v.  Breslauer, 
36  L.  J.,  C.  P.  195  ;  L.  k,  2  C.  P.  497.] 

Charter-partt — Prima  fadeEvidenuof  Damage — Onusof  Proof. — A  charterer 
who  has,  through  the  shipowner's  default  in  not  being  read^*  to  load  at  the  time 
agreed  upon,  been  compelled  not  only  to  pay  increased  freight,  but  also  to  nay 
a  higher  price  for  the  article  to  be  shippea,  is— in  the  absence  of  evidence  uiat 
he  will  be  able  to  sell  at  a  corresponding  increased  price  at  the  port  of  deUveiyy 
ur  of  other  evidence  that  he  will  not  be  a  loser — entitled  to  recover  as  damages 
the  additional  price  paid  as  well  as  the  difierence  in  freight. — Featherston  v. 
Wilkinson,  42  L.  J.,  Ex.  78. 

Writ  of  Summons  —  Scotch  Corporation  —  Service  on  Officer. — Delta,  em- 
ployed an  ordinary  booking-clerk  to  issue  tickets  at  the  Carlisle  station  of  the 
Caledonian  Railway,  over  the  southernmost  portion  of  which  they  had  running 
powers  :  Heldy  that  such  clerk,  although  the  only  officer  of* the  defts.  residing 
m  England,  was  not  a  "  head-officer  "  or  "  clerk  "  within  the  meaning  of  sec.  16 
of  the  Common  Law  Procedure  Act  1852,  so  as  to  render  service  on  him  of  an 
ordinary  writ  of  summons  a  good  service  on  the  defendants. — Mackreth  v.  0109- 
gow  and  South-Western  Bail.  Co.  42  L.  J.,  Ex.  82. 

Apportionment — Profits  of  Private  Company — **  Dividends.** — Profits  ia  a 
private  trading  partnership — carried  on  under  a  deed  by  which  it  was  provided 
that  such  dividends  should  be  made  from  time  to  time  amongst  the  partners  as 
the  managing  partners  should  direct — ^are  not  dividends  or  other  periodical  pay- 
ments in  the  nature  of  income  within  the  meaning  of  the  Apportionment  Act 
1870  (33  &  34  Vict.  c.  35),  and  are  not  apportionable  as  between  tenants  for  hfe 
and  residuary  legatees  under  that  Act.--Jones  v.  Ogle,  42  L.  J.,  Ch.  334 

Merchant  Shipping  Acts — Limitation  of  Liability — Special  contract — Ship- 
oumer  also  carrier. — A  railway  company  being  common  carriers  and  also  ship- 
owners were  in  the  habit  of  carrying  j)assenger8  and  goods  from  London  to 
Southampton  by  rail,  and  thence  in  their  own  ships  to  Uuemsey  and  Jersey. 
One  of  the  ships  earrying  passengers  and  goods,  booked  through  from  London 
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to  Gnemsey,  came  into  collision,  without  the  actual  fault  or  privily  of  the 
owners,  with  another  yessel,  and  sank,  whereby  several  passengers  lost  their 
lives,  the  luggage  and  cai^o  were  totaLly  lost,  and  the  other  ship  damaged. 
Several  actions  having  been  commenced  against  the  company  for  damages  in 
respect  of  delay,  loss  of  luggage,  loss  of  goods,  damage  to  the  ship  run  into  and 
(under  Lord  Campbell's  Act,  9  &  10  Vict.  c.  93)  loss  of  life;  they  filed  their  bill 
under  the  Merchant  Shipping  Act  1854,  sec.  604,  for  the  purpose  of  determining 
the  amount  of  their  liabinty,  and  of  distributing  such  amount  rateably  among 
the  several  claimants,  and  claiming  to  be  entitled  to  the  benefit  of  the  Merchant 
Shipping  Act  Amendment  Act  1862,  sec.  54,  limiting  such  liability  to  ^£15  per 
ton  of  tneir  ship's  tonnage  : — Held,  rev.  decision  of  Master  of  the  Rolls,  tnat 
they  were  entitled  to  injunctions  restraining  the  several  actions. — London  and 
South'  IVesUm  Rail  Co.  v.  Jcmes^  42  L.  J.,  Ch.  337. 

Will — Nephews  and  Nieces — Affinity. — Under  a  gift  by  will  to  nephews  and 
nieces,  nephews  and  nieces  by  affinity  take  in  default  of  nephews  ana  nieces  by 
consanguinity,  although  there  may  be  brothers  and  sisters  of  the  testator  living 
at  the  date  of  the  wilL— Sfcm-a«  v.  Mountford,  42  L.  J.,  Ch.  353. 


^he  ScottxBh  JUto  Msi%^nt  ^b  Sluriff  Court  JBitfoxtzx. 

SHERIFF  SMALL  DEBT  COURT,  ABERDEEN. 

Sheriff  Dove  Wilson. 

HXJRRAT  V.  h'robbie. — 19th  February  1874. 

Urban  Lease — Yearly  Tenanfs  power  to  Sub-let — This  action  was  raised  at 
the  instance  of  William  Murray,  coachman,  Kingsford  House,  Alford,  who  sued 
William  M' Robbie,  hotel-keeper,  Caledonian  Hotel,  Castle  Street,  for  the  sum  of 
jCIO,  in  name  of  damages,  in  consequence  of  having,  on  19th  November,  pre- 
vented Arkly  Whitton,  farm  overseer,  presently  residing  in  Millbum  Street, 
taking  possession  of  certain  apartments  m  a  house  in  Hardgate,  Aberdeen,  let 
by  the  defender  to  the  complainer  for  the  current  year  from  Whitsunday  1873 
to  Whitsunday  1874,  and  which  apartments  the  comp.  sub-let  to  the  said  Arkly 
Whitton.     In  giving  judgment  the  Sheriff  said  : — 

**  The  question  iu  this  case  is  whether  the  tenant  of  a  house,  holding  from 
year  to  year  under  a  verbal  agreement,  can  sub-let  ?  Had  the  lease  been  for  a 
term  of  years,  it  is  settled  that  the  tenant  would  have  had  the  power  to  sub-let 
unless  it  had  been  specially  stipulated  between  him  and  the  landlord  that  he 
should  not  In  the  case,  however,  of  a  lease  for  a  term  of  vears,  the  parties 
would  naturally  have  had  it  in  view  that  the  tenant  might  not  be  able  personally 
to  occupy  the  premises  for  the  whole  period,  and  there-being  a  written  contract, 
the  parties  would  have  had  a  natural  opportunity  for  providing  against  that 
contingency,  if  it  were  desired  to  prevent  him  from  sub-letting.  In  the  yearlv 
tenancy,  on  the  other  hand,  the  parties,  as  a  rule,  do  not  contemplate  any 
change  of  occupancy  in  the  vear,  and  it  is  imdeniable  that  in  many  cases  land- 
lords select  their  tenant,  and  might  be  prejudiced  by  his  being  changed,  though 
they  might  not  be  able  to  state  any  very  sjpecific  objection  to  hiuL  The  point 
accordingly,  whether  the  yearly  tenant  of  a  house  can  sub-let,  has  therefore 
been  much  discussed.  It  came  before  the  Court  of  Session  in  one  case,  Gordon 
V.  Crawford  (15th  June  1825,  4  S.  95),  but  was  not  decided.  The  case  went 
upon  special  circumstances,  and  while  two  of  the  judges  expressed  an  opinion 
in  favour  of  the  power  of  sub-letting,  two  expressed  an  opinion  against  it  The 
authorities  dealing  with  it  are  also  much  divided.  Professor  Qeoige  Joseph 
Bell  expiesaes  a  distinct  opinion  the  one  way,  while  his  successor  in  the  Law 
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ChaiTy  Professor  Shank  More,  expresses  an  equally  distinct  opinion  to  the  op- 
posite, and  Mr.  McLaren,  the  learned  editor  of  Mr.  More's  lectures,  edits  the 
passafi;e  in  question  without  indicating  any  doubt.  Mr.  Hunter,  in  his  work  on 
Landiord  and  Tenant,  treats  the  point  as  open,  but  inclines  towards  Professor 
Bell's  view.  In  this  divided  state  of  the  authorities,  I  have  made  some  inqtiiry 
as  to  the  practice  in  the  other  large  towns  of  Scotland,  viz.,  in  Edinburgh, 
Qlasgow,  and  Dundee.  So  far  as  I  have  been  able  to  learn,  it  is  only  in  Glas- 
gow that  there  have  been  actual  decisions  on  the  point,  and  those  have  been  in 
favour  of  the  power  of  sub-letting.  In  the  other  towns  the  understanding  is, 
to  the  best  or  my  information,  to  the  same  effect  I  should  have  hesitated 
much  before  laying  down  any  rule  in  this  case  different  from  what  I  under- 
stood to  be  the  rule  elsewhere,  but  I  have  no  hesitation  in  coming  to  the  same 
conclusion.  It  is  most  desirable  that  there  should  be  a  definite  rule  on  the 
subject,  and,  on  the  whole,  the  one  which  appears  to  me  most  in  accordance 
with  legal  principles  is  the  rule  in  favour  of  sub-letting.  In  leases  of  urban 
tenements  for  longer  times  than  a  year,  sub-letting  is  allowed,  while  in  rural 
tenements  thev  are  not  The  essential  difference  hes  in  the  nature  of  the  tene- 
ment, while  the  length  of  time  is  not  necessarily  essential.  Besides,  in  an 
urban  tenement  there  is  usually  no  personal  relation  between  the  landlord  and 
tenant,  and  so  long  as  the  house  is  properly  furnished  and  respectably  occupied, 
it  is  in  general  immaterial  to  the  landlord  who  the  tenant  is.  It  is  undeniable 
also  that  points  such  as  the  present  are  now  looked  at  more  from  a  mercantile 
view  than  was  the  former  practice,  and  that  the  law  now  regards  more  the 
things  that  are  to  be  done  than  the  parties  who  are  to  do  them.  Therefore,  as 
the  Tole  must  be  settled  (me  way  or  other,  I  think  it  should  be  settled  in  favour 
of  the  power  of  sub-letting.  If  the  landilord  does  not  wish  it  sub-let,  he  has 
only  to  get  the  tenant  to  undertake  not  to  do  so ;  and  in  order  to  have  evidence 
of  it,  this  undertaking  should  be  written.  I  think  the  pursuer  here  was  entitled 
to  sub-let,  and  that  the  defr.  is  therefore  liable  in  the  damages  occasioned  by 
his  having  prevented  him.'' 

AcL—Nath.  Farquhar. Alt.^A.  F.  Wight, 


Sheriff  Comrie  Thomson^ 

FAIBWEATHER  V.  MOiB — 12^  Marck  1874. 

Master  and  Servant — Damages  for  negligent  Workmanship — Master's  right  to 
retain  Workman's  Tools  on  account  of  Damage. — David  Fairweather,  mahogany 
merchant,  Aberdeen,  sued  James  Moir,  sawyer,  Heading  Hill,  Aberdeen,  for 
£6;  18s.  3d.,  being  damages  sustained  in  consequence  of  the  defender,  along  with 
Walter  Duncan,  sawyer,  Aberdeen,  having,  through  negligence  or  carelessness, 
spoiled  a  log  of  mahogany  which  he  employed  them  to  saw,  and  having  deserted 
toe  work  while  unfinished  ;  together  with  the  price  of  a  saw  purchased  by  the 
complainer  for  them  at  their  request.  A  counter  action  was  raised  by  James 
Moir  against  Mr.  Fairweather  for  £1,  188.,  being  the  amount  due  by  the  defr. 
for  sawmg  along  with  Walter  Duncan,  and  for  damages  sustained  by  complr. 
in  consequence  of  the  defr.,  or  others  acting  under  him,  having  unwarrantably 
taken  possession  of  the  pursuer's  saws  and  other  tools,  locked  them  up  in  his 
premises  at  Crimon  Place,  and  refused  to  give  them  up  from  the  29th  December 
1873  to  9th  January  1874,  whereby  the  complr.  was  for  that  period  thrown  out 
of  employment  ftoof  having  been  led  in  the  joint  action,  to-day  the  Sheriff 
gave  judgment  in  the  case  as  follows  : — "  There  are  here  two  actions — the  first 
at  the  instance  of  James  Moir,  sawyer,  against  Mr.  Fairweather,  who  is  a  maho- 

ry  merchant  It  concludes,  first,  for  remuneration  on  account  of  sawing  done 
the  pursuer  for  the  defr. ;  then  for  damages  alleged  to  have  been  sustained 
by  the  pursuer  in  conseouence  of  the  detr.  having  taken  possession  of  and 
retained  the  pursuer's  tools  for  nine  working  days.  In  the  other  action  Mr. 
Fairweather  seeks  to  recover  from  Moir  the  value  of  a  piece  of  mahogany,  which 
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the  foimer  Bays  the  latter  spoiled  in  sawing ;  also  the  price  of  a  saw  bought  by 
Fairweather  at  Moil's  request ;  and,  lastly,  damages  sustained  by  Fairweather 
in  consequence  of  Moires  failure  to  finish  the  job  which  he  had  undertaken.  It 
appears  that  Moir  and  another  sawyer,  called  Duncan,  had  agreed  to  saw  into 
boards  a  Ic^  of  mahogany.  In  the  course  of  the  operation  the  sawyers  contrived 
to  make  a  oit  of  bad  work.  What  is,  I  believe,  technicaJly  called  *  dishing' 
occurred  ;  that  is,  the  saw  went  off  the  straight,  and  the  uniform  thickness  of 
the  board  was  not  preserved.  The  workmen  were  found  fault  with  on  account 
of  this,  and  were  told  that  they  ought  to  use  a  different  kind  of  saw,  so  as  to 
avoid  the  risk  of  such  an  accident  occurring  again.  In  this  they  seem  to  have 
acquiesced,  and  it  appears  they  had  agreed  to  the  necessary  saw  being  ordered 
for  them.  In  the  meantime,  and  until  the  new  saw  should  be  got,  Mr.  Fair- 
weather  offered  them  other  work  in  his  yard.  But  Moir  would  not  i^ree  to  this, 
and  left  Mr.  Fairweather  for  another  master,  abandoning  the  job  which  he  had 
undertaken,  and  refusing  to  return  to  it.  Mr.  Fairweather  (or  a  young  gentle- 
man for  whom  he  must  answer)  then  retained  Moir's  tools,  and  declined  to  give 
them  up.  Hence  the  present  actions.  I  decide  the  dispute  in  this  way.  Moir 
was  not  entitled  to  tlm)w  up  the  job,  therefore  he  cannot  recover  waged  for  the 
portion  he  performed.  Fairweather  was  not  entitled  to  retain  the  man's  tools, 
and  thereby  throw  him  out  of  employment,  and  for  that  Moir  must  receive  20s. 
An  employer  must  not  take  the  law  into  his  own  hands.  The  bad  workmanship 
was  not  done  maliciously  or  intentionally,  and  was  an  occurrence  so  apt  to  happen 
in  such  a  job,  that  the  carelessness  which  it  implies  was  not  in  the  eye  of  the 
law  80  highly  culpable  as  to  render  the  workman  liable  in  damages.  It  was 
almost,  it  not  quite,  a  damnwm  fataU,  and  the  workman  ought  not  to  suffer.  A 
servant  is  bound  to  know  the  work  for  which  he  hires  himself,  and  to  do  it  skil- 
fully, but  to  render  him  liable  in  damages  for  injury  received  by  his  master's 
property,  his  carelessness  must  be  substantial,  and  the  element  of  accident  must 
oe  excluded.  On  Mr.  Fairweather  giving  up  the  saw  to  Moir,  Uie  latter  must 
pay  the  price  of  it,  as  it  was  ordered  at  his  request  and  that  of  his  fellow  • 
workman.  These  two  can  arrange  between  themselves.  I  set  off  the  wa^s 
which  Moir  earned  against  the  damage  which  Fairweather  sustained  by  Moir's 
iailure  to  complete  the  job.  Accordingly,  in  the  first  action  there  will  he  decree 
for  20b.  ;  in  the  second,  decree  for  228.,  the  price  of  the  saw,  which,  however, 
most  be  delivered  to  Moir  before  that  sum  can  be  demanded  from  him.  Each 
party  will  pay  his  own  costs." 

Act — Charles  Duncan. Alt— 'Alexander  Kendo. 


SHERIFF  COURT  OF  ABERDEEN, 
Sheriffs  Dove  Wilson  and  Guthrie  Smith. 

WILLIAM  LAWEIB  V,  MAJOR  HENRY  WOOD. — 17^  March  1874. 

Ma»Ur  and  Strvami — Duration  of  Employment — In  this  case,  the  pursuer  sued 
the  defender,  who  resides  near  Aberdeen,  for  £^,  15s.,  being  the  money  wages 
of  the  pursuer  as  gamekeeper  and  giu^dener  with  the  de£r.,  at  the  agreed  on  rate 
of  £S0  per  annum,  from  29th  November  last  till  Martinmas  next,  when  the 
punuer's  engagement  with  'the  defr.  as  a  yearly  servant  would  have  naturally 
tenninated,  ana  for  £10,  being  the  equivalent  for  the  pursuer's  loss  of  a  free 
house  agreed  to  be  allowed  him  in'addition  to  his  wages — said  sums  being  now 
due,  in  consequence  of  the  pursuer's  wrongous  dismissal  bv  the  defr.  on  8th 
l^ccember  last :  or,  otherwise,  j£60,  being. damages  sustained  by  the  pursuer  in 
consequence  of  the  said  wrongous  dismissal.  The  defr.  pleaded  that  the 
pursuer,  in  addition  to  his  other  duties,  was  engaged  to  look  after  a  cow,  clean 
Aer  byre,  etc. ;  that  during  the  few  days  in  which  he  was  in  the  defr.'s  service, 
he  neglected  this  work,  and  ultimately  refused  to  discharge  it ;  and  that  he  was 
engaged  by  the  month,  at  the  rate  of  .£1  of  weekly  wages.    The  defr.  offered  to 
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J  the  puxBuer  wages  for  the  time  he  had  worked,  and  £2  over  and  above. 

le  offer  was  not  accepted,  and  the  case  went  to  prool  The  following  inter- 
locutor has  now  been  pronounced  : — 

^  Aberdeen,  I7th  March  1874. — Having  considered  the  cause— Finds,  as  matter 
of  fact,  tiiat  Uie  pursuer  was  not  engaged  by  the  defr.  as  a  yearlv  servant ;  but 
that  the  enjKagement  was  made  with  the  knowledge  and  consent  of  both  parties 
for  an  indefinite  period  :  Finds,  as  matter  of  law,  that  the  defr.  was  entitled,  in 
these  circumstances,  to  bring  the  engagement  to  an  end  on  giving  the  pursuer 
reasonable  notice,  or  on  paying  him  reasonable  compensation  for  the  want  of 
such  notice  :  Finds  further,  as  matter  of  fact  that  the  tender  made  by  the  defr. 
of  a  month's  wages  and  of  the  expenses  ot  moving  to  and  from  the  place  of 
service,  was  a  reasonable  offer  on  tempnating  the  engagement:  Therefore, 
assoUzies  the  defr.  from  the  conclusions  of  the  action,  except  in  so  far  as  con- 
cerns the  admitted  sum  of  £1  :  Decerns  against  the  defr.  for  said  sum  of  £7  : 
Finds  the  defr.  entitled  to  expenses  of  process,  etc  J.  Dove  Wilsok. 

"  Note,—  The  pursuer's  story  is  that  the  defr.  expressly  engaged  him  for  a 
year,  at  j^O  of  wages,  with  a  house.  This  story  is  uncorroborated.  The 
defr.'s  account  of  the  engagement  is  that  he  hired  the  pursuer  for  £\  a  week, 
and  the  use  of  a  house,  aud  omitted  all  mention  of  time.  This  account  is  cor- 
roborated by  ti^e  witness  Smith,  who  was  the  means  of  bringing  the  parties 
together,  and  to  whom  the  pursuer  recounted  the  terms  of  the  engagement 
immediately  after  making  thenL  It  seems  to  the  S.-S.  that  this  account  must 
accoidingly  be  taken  as  the  true  account  of  the  facts  of  the  engagement 

"  The  pursuer's  case,  in  so  far  as  it  rests  on  express  engagement  for  a  year, 
has  thereTore  failed,  it  remains  to  be  seen  whether  he  has  any  case  on  the 
ground  of  implied  engagement.  The  pursuer's  contention  on  this  ground  is 
that,  where  no  definite  period  of  engagement  has  been  mentioned  or  proved,  the 
engagement  must  be  taken  to  be  for  we  usual  period,  which  in  the  case  of  such 
servants  as  himself  he  avers  to  be  twelve  months.  This  contention  involves 
two  points— ;/Sr«t,  that  the  pursuer  intended  to  hire  for  a  year,  and  believed  him- 
self to  be  so  hired  ;  and,  tecorid,  that  a  year  was  the  usual  period  of  hiring  for 
such  servants. 

"  The  first  point  is  estabhshed  against  the  pursuer.  .  .  .  Into  the  considera- 
tion of  the  second  point,  it  seems  to  the  S.-S.  to  be  unnecessary  to  enter,  but  if 
it  were  neceaBaiy,  he  would  be  inclined  to  take  a  view  of  it  alao  unfavourable  to 
the  pursuer.  There  seems  in  the  immediate  neighbourhood  of  Aberdeen  to  be 
a  good  deal  of  variety  about  the  periods  for  whicn  gardeners  are  hired,  even  in 
the  cases  where  they  have  no  other  duties  to  perform;  but,  in  the  case  of 
servants  who,  like  the  pursuer,  undertake  duties  of  a  mixed  character,  the  pre- 
ponderance seems  rather  to  be  in  favour  of  short  than  of  long  periods.  At  all 
events,  there  is  such  a  variety  about  the  term  of  engagements  that  there  is  no 
one  period  which  can  well  be  understood  to  be  the  usuaF  one  more  than  another. 
This  evidently  was  known  to  the  pursuer  himself,  who,'after  leaving  a  place  in 
the  country,  had  been  engaged  about  Aberdeen  by  the  week ;  who  expre89ed 
astonishment  at  having  omitted  to  specify  a  time  when  he  was  hired  in  this 
case :  and  who  has  since  felt  it  necessary  to  say  that  he  was  expressly  engaged 
by  the  year.  Had  the  fact  of  his  getting  a  house  stood  alcme,  it  would  have 
been  in  favour  of  a  termly  engagement ;  and  had  the  fact  of  his  getting  weekly 
wages  stood  alone,  it  would  have  been  rather  the  other  way ;  but  neither  of 
these  things  are  conclusive,  and  they  are  of  no  importance  in  a  case  where  there 
is  distinct  evidence  that  the  pursuer  was  not  engaged  by  the  year. 

''  If  it  were  absolutely  necessary  to  fix  a  period  for  the  hiring,  the  only  one 
which  could  be  fixed  in  this  case  would  be  the  period  mentioned  between  the 

Sursuer  and  Mr.  Smith,  namely,  by  the  week.  The  period  intended  by  the 
efr.,  namely,  by  the  month,  cannot  oe  taken  into  consiaeration,  because  it  was 
never  communicated  to  the  pursuer.  But  the  S.-S.  apprehends  tiiat  there  is 
nothing  to  prevent  master  and  servant  freeing  for  an  mdefinite  period,  and  in 
that  event  either  party  would  have  it  in  his  power  to  put  an  end  to  the  arrange- 
ment on  giving  the  pursuer  other  reasonable  notice.    There  is  nothing  peculiar 
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about  the  contract  of  master  and  servant  which  could  prevent  such  an  arrange- 
ment being  made.  If  this  view  of  the  case  be  tak^n^  th^re  is  no  difficulty  in 
holding  that  the  notice  given  by  the  defr.  was  ample.  J.  D.  W." 

The  pursaer  appealed  to  the  Sheriff  principal,  who  pronounced  the  following 
interlocutor : — 

*'  Edinburgh,  *Ith  April  1874. — ^The  Sheriff  having  considered  the  reclaiming 
petition  for  the  pursuer  against  the  interlocutor  of  17th  March  last,  and  also  the 
record,  proof,  and  whole  process — Dismisses  the  appeal :  Affirms  the  interlocutor 
appealed  against :  and  decerns.  J.  Quthrie  Smith. 

"  NoU, — The  pursuer  argues  that  in  the  case  of  a  gardener  hired  for  no  definite 
term,  the  law  presumes  that  the  engagement  ia  by  the  year.  It  would  be  more 
accurate  to  say  that  in  the  absence  of  express  stipulation  to  the  contrary,  the 
length  of  the  engagement  must  be  regulated  hj  the  local  usage  affecting  the 
particular  employment,  because  when  the  usa^e  is  proved,  parties  must  be  con- 
sidered as  dealing  with  reference  to  it.  But  it  ia  a  pure  jury  question — ^What 
was  the  contract  ?  and  the  finding  which  mav  be  arrived  at  in  any  case  in  con- 
formity with  such  usage  cannot  be  considerea  a  rule  of  law. 

"  The  Sheriff  agrees  with  the  S.-S.  in  thinking  that  in  this  case  no  usage  has 
been  proved  so  settled,  uniform,  and  well-imderstood  as  to  be  binding  on 
the  defr.  J.  G.  S." 

Act. — B,  B.  NicolL AU. — L*  M^Kinnon^juiL 
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Sheriff  Hallard. 

DUNN  V.  BBOWN  AND  KIBK.— 20^  Feb.  1874. 

Breach  of  Poinding — Bankruptcy, — ^The  facts  of  the  case  are  folly  stated  in 
the  annexed  judgment  of  the  Sheriff-Substitute.  The  Sheriff  said : — ''  In 
mving  judgment  m  this  case,  I  assume  the  facts  to  he  as  stated  by  the  pursuer. 
Dunn  obtained  a  decree  against  Grant  on  3d  October,  amounting,  with  expenses, 
to  £7y  2s.  3d.  A  poindins^  in  execution  of  this  decree  was  reported  on  15th 
October.  While  the  poinaed  goods  were  still  in  the  debtor's  hfuids,  he  made  a 
simulate  transfer  of  his  whole  furniture,  including  the  poinded  effects,  to  Kirk, 
by  whom  instructions  to  sell  were  given  to  Brown,  who  is  an  auctioneer.  On 
17th  October,  Dunn,  through  his  ageut,  warned  Brown  of  the  liability  he  might 
incur  under  section  20  of  the  Small  Debt  Act  if  he  carried  through  the  proposed 
sale  in  face  of  the  executed  poinding.  The  sale  was  carried  through.  The 
debtor  Grant  was  sequestrated  in  November,  within  sixty  days  of  the  poinding. 
After  some  correspondence  with  Grant's  trustee,  a  multiplepoinding  was  raised 
by  him  in  Brown's  name  as  holding  the  proceeds  of  the  sale,  on  which  there 
were  claims  by  arrestment  besides  the  claim  of  the  trustee  under  the  Bank- 
rupt Act.  In  that  multiplepoinding  the  trustee  was  preferred  over  the  fund 
without  any  opposition ;  Brown  receiving  payment  of  nis  expenses  out  of  the 
fund  in  medio.  In  these  circumstances  Dunn  brings  this  action  against  Brown 
and  Kirk  to  pay  his  debt  of  £1,  28.  3d.,  with  additional  expenses.  The  action 
is  hased  on  their  illegal  interference  with  his  diligence,  as  above  stated,  whereby, 
as  he  contends,  he  has  lost  payment  of  his  debt.  The  defence  is,  that  the  pur- 
suer did  not  lose  his  debt  tlirough  their  proceeding,  lawful  or  unlawful.  The 
sequestration  of  the  debtor  took  place  within  sixty  days ;  and  under  section  108 
of  the  Bankrup|t  Act  the  poinded  effects,  or  their  proceeds  if  sold,  had  to  be 
made  forthcoming  to  the  trustee.  This  has  been  aone  accordinsl^  under  the 
multiplepoinding.  The  interest,  therefore,  of  the  pursuer  to  sue  Uiis  action  has 
been  evacuated  by  the  operation  of  the  Bankrupt  Act  I  am  of  opinion  that 
this  defence  is  well  founded.  It  would  have  been  no  bar  to  proceemngs  under 
the  30th  section  of  the  Personal  Diligence  Act,  nor  under  section  £)  of  the 
Small  Debt  Act    Nor  would  it  have  barred  proceedings  had  the  defender  been 
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a  sheriff-officer  called  to  account  for  a  wilfully  or  grossly  blundered  diligence. 
Here  the  case  is  quite  otherwise.  It  is  a  suit  to  make  good  to  the  pursuer  mjury 
done  by  the  defra*  act  It  is  a  suit  at  common  law.  No  statutory  provision 
is  founded  on.  The  issue  is — Has  the  pursuer  suffered  by  what  the  defrs.  did  ? 
The  pursuer  endeavoured  to  meet  the  defence  by  arguing  that,  had  his  debtor 
not  l)een  interfered  with  by  Kirk  and  Brown,  payment  would  have  been  made. 
But  this  is  contradicted  by  the  facts  as  averred  by  himself.  Qrant  had  no 
thought  of  payment  He  at  once  tried  to  put  his  goods  beyond  reach  of  his 
creditors'  diligence.  Had  Kirk  and  Brown  not  interfered,  the  pursuer  i^ould 
have  sold  under  his  poinding ;  and  if  he  had  sold,  the  proceeds  must,  quite  in- 
evitably, have  been  refunded  to  the  trustee  imder  the  108th  section  of  the  Bank- 
rupt Act  If  so,  then  the  pursuer's  interest  to  sue  was  clearly  evacuated  by  the 
bankruijtcy.  I  therefore  sustain  the  defrs.'  plea.  I  may  add  that  none  of  the 
authorities  to  which  I  have  been  referred  decide  this  point.  They  establish  that 
one  who  unlawfully  interferes  with  another  man's  diligence  renders  himself 
liable  in  payment  of  the  debt ;  also,  that  in  a  case  against  a  messenger  or  officer 
of  the  law  who  blimders  or  neglects  to  execute  a  diligence,  it  is  no  defence  to 
show  that  the  diligence,  if  well  executed,  would  have  failed  to  produce  payment 
of  the  debt  Assuredly,  if  the  bankruptcy  had  not  supervened.  Kirk  and 
Brown,  on  the  facts  as  assumed  by  me,  would  have  been  liable.  But  no 
authority  has  been  adduced  on  the  effect  of  bankruptcy  supervening;  within 
sixty  days  of  the  poinding.  The  pursuer  says  the  dem.'  act  has  deprived  him 
of  jMiyment  The  answer  is  that  it  has  not.  The  result  is  due  to  the  super- 
vening bankruptcy.  On  the  question  of  en>enses  it  is  enough  to  say  that,  as 
the  defrs.  did  an  unlawful  act,  as  established  by  the  correspondence  produced, 
they  cannot  be  found  entitled  to  them." 

Act,— Mr.  MorUoru AU, — Mr,  S,  K.  Orr. 


MCDONALD  V.  FARQUHAR80M. — 10^  April  1874. 

Mercantile  Law  Amendment  Act — Judicial  Cautioner — Benefit  of  Diecw- 
sion. — David  M'Donald,  grocer,  sued  C.  H.  Farquharson,  Edinbuivh,  for 
;£12,  being  the  restricted  loss  and  damage  sustained  by  the  pursuer  m  con- 
sequence of  the  alleged  failure  of  the  late  John  Caw,  sheriff-officer,  rightly 
to  perform  his  official  duty,  and  for  whom  the  defr.  is  cautioner.  The  defr. 
pleaded  that  the  action  fell  to  be  dismissed  because  Caw's  representatives  were 
not  called,  so  as  to  constitute  the  claim  gainst  the  officer  before  distressing  the 
cautioner.  This  bond  of  caution  was  a  judicial  bond,  and  one  ad  foxJUvm  prce- 
atandumf  and  the  8th  sec.  of  the  Mercantile  Law  Amendment  Act,  which  refers 
to  proper  debts  only,  did  not  apply.  The  Sheriff  said  the  point  was  novel,  and 
he  presumed  both  parties  admitted  that  it  bad  not  been  expressly  decided  in  any 

Srevious  case,  but  he  confessed  that  the  cases  quoted  for  the  defr.,  viz.,  Sim  v. 
rant,  3rd  Jime  1862,  24  D.  1033 ;  Morgan  v.  Smart,  14th  March  1872,  10 
Macph.  610,  certainly  went  to  show  that  the  Court  had  applied  very  rigid  con- 
struction to  the  Mercantile  Law  Amendment  Act  There  was  also  the  dictum 
of  Mr.  Nicolson,  in  his  edition  of  £r8kine,p.  774,  note  C.  These  considerations 
forced  him  to  the  conclusion  that  the  plea  of  the  defr.  was  irresistible.  He 
therefore  dismissed  the  action,  with  21s.  of  expenses. 


SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Barclay. 

HEGGUS  V.  CAMPBBLU — March  4, 1874. 

MattiT  and  Setwinl  Act  1867 — Breach  of  Indenture — C^retmwtaneet  enlitiing 
Maet/er  to  diamiee  Apprentice, — This  action  was  raised  under  the  Master  and 
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Sexrant  Act  1867,  and  the  Summary  Procedure  Act  1864,  at  the  instance  of 
James  Heggie,  jun.,  aged  14,  son  o^  and  residing  with,  James  Heggie,  sen., 
railway  porter.  High  Street,  Perth,  against  Peter  Campbell,  dyer,  Perth,  on  the 
complaint  that  the  said  Peter  Campoell,  by  a  certain  contract  of  apprentice- 
ship, now  unexpired,  engaged  the  said  James  Heggie,  jun.,  as  an  apprentice  to 
the  business  of  a  dyer,  and  that  on  the  14th  day  of  February  last  ne  unwar- 
rantably dismissed  the  said  James  Heggie,  jun.,  from  his  service.  The  com- 
plainer  claimed  £50  as  compensation.  The  following  is  the  Sheriff's  interlocutor 
and  note,  which  will  ezplam  the  whole  circumstances  of  the  case : — 

**  Perth,  4th  March  1874.— The  Sheriff  finds  the  justification  in  substance 
proved,  and  therefore  dismisses  the  complaint  But,  under  all  the  circum- 
stances, finds  no  expenses  due  ,*  and  decerns.  Hugh  Barclay. 

"  Nate, — The  case  is  not  without  difficulty,  and  the  Sheriff  has  felt  consider- 
able hesitation  in  coming  to  the  conclusion  embodied  in  the  above  judgment. 
On  the  one  hand,  the  Sheriff  strongly  upholds  all  reasonable  rules  for  the 
conduct  of  public  works,  which  are  alike  for  the  good  of  the  servants  as 
the  masters.  Without  such  rules  large  establishments  could  not  be  success- 
fully conducted.  When  such  rules  are  adopted,  to  give  them  efficiency  they 
should  be  uniformly  enforced,  without  partiality  or  favour.  On  the  other  hand, 
the  Sheriff  has  much  feeling  for  a  youtnful  apprentice,  who  cannot  be  expected 
to  have  the  experience  and  wisdom  of  manhood,  and  free  from  the  waywardness 
and  follies  of  youth.  He  looks  on  the  master  as  standing  in  one  sense  as  loco 
parentis  to  an  apprentice,  and  boimd  to  guide  and  admonish  with  considerate 
tenderness  the  youth  placed  for  so  many  years  under  his  charge.  In  the  well- 
chosen  words  of  Lord  CMngletie,  in  the  case  of  Learmonth  (13th  Feb.  1828), 
^  The  master  is  not  to  expect  from  his  apprentice,  particularly  if  he  be  a  boy, 
implicit  and  unexceptionable  performance  of  the  obligations  of  the  indenture  ; 
but  must  overlook  and  pardon,  though  with  proper  censure,  deviations  and 
transgressions  which  do  not  amount  to  vice,  or  go  the  length  of  rendering  the 
connection  of  the  parties  so  disagreeable  as  to  make  it  impomble  to  continue  the 
execution  of  their  contract  Tne  Sheriff,  therefore,  hesitates  to  put  an  end  to 
indentures  on  trivial  subjects  of  complaint,  and  thus  perhaps  blast  the  future 
prospects  of  an  apprentice.  Had  this  been  the  case  of  an  adult  journeyman 
engaged  for  a  bnef  term,  the  Sheriff  would  have  had  no  doubt  that  several  of 
the  aeUcts  proved  would  have  justified  instant  dismissal;  but  he  entertains 
some  doubt  whether,  under  the  very  summary  procedure  of  the  *  Master  and 
Servant  Act,'  it  was  contemplated  to  set  aside  a  written  contract  of  ap- 
prenticeship for  a  long  term  of  years.  The  apprentice  here  is  only  fourteen  years 
of  age.  The  indenture  bears  date  13th  March  1873,  and  is  for  the  period  of 
six  years,  reckoning  from  the  27th  of  the  preceding  month.  The  wages  start 
with  4s.  in  the  week,  rising  Is.  each  year  until  the  last  or  sixth  year,  when  an 
increase  of  2&  in  the  week  makes  the  weekly  wage  10s.  It  appeared  in  evidence 
that  the  pursuer  had  been  for  some  time  in  the  respondent's  service  before  he 
entered  mto  the  indenture,  not  being  of  the  statutory  age.  Therefore,  the 
master  had  some  previous  experience  of  the  dispositions  of  the  bov.  One  fact 
leaving  a  deep  impression  on  the  mind  of  the  Sheriff  is,  that  both  the  re- 
spondent and  nis  foremen  tender  whom  the  apprentice  worked  unite  in  giving 
tne  boy  a  very  ^ood  character  for  his  work  and  for  obedience  to  instructions. 
Tliis,  of  course,  is  the  prindpctl  object  of  the  indenture.    The  great  objection  to 

the  apprentice  was  otUwith  the  work  hours. The  two  events  which, 

taken  together,  justify  the  dismissal  were  the  following.  From  the  conduct 
generally  of  this  apprentice,  it  was  said,  but  in  what  particular  instance  it  did 
not  appear,  a  rule  was  issued  in  September  last,  that  no  admission  was  to  be 
allowed  to  the  works  by  the  workmen  until  ten  minutes  before  the  termination 
of  the  meal  hours.  No  complaint  was  made  against  this  apprentice  of  violating 
this  mle  until  about  a  fortnight  before  his  dismissal.  It  is  proved  that  on  that 
occasion  he  presented  himsell  at  the  outer  gate  about  fifteen  minutes  before  the 
hour,  and,  being  then  refused  admission  by  the  gate-keeper,  he  threw  his  bonnet 
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within  the  forbidden  pale,  and  foUowed  it  The  gate-keeper  then  endeayomed 
to  prevent  his  access,  and  a  struggle  ensued ;  and  the  boy  candidly  coiroboratea 
the  keeper  of  the  gate,  that  he  struck  him  on  the  breast  The  gate-keeper  gave 
no  information  of  this  imjustifiable  violation  of  the  rule,  and  in  this  was  blaxne- 
worthy,  because,  had  the  boy  been  then  admonished,  the  repetition  might  have 
been  prevented.  On  the  day  of  the  dismissal  the  apprentice  again  attempted 
to  force  his  entry  before  the  stipulated  time,  and  a  most  unseemly  struggle 
ensued  between  the  gate-keeper  and  him — on6  pushing  in  and  the  other  trying 
to  push  the  intruder  out  The  boy  admits  the  facts  proved  by  others,  that  he 
struck  the  keeper  on  the  breast  and  face,  bled  his  nose,  and  finally  imparted  a 
kick  on  his  posteriors.  The  keeper  in  the  struggle  put  the  apprentice  several 
times  on  the  groimd ;  but,  from  his  superior  strength,  it  is  clear  he  did  not  put 
it  forth  in  the  least  to  injure  his  juvenile  antagonist  This  last  act  in  the 
drama  being  communicated  to  the  master — not  by  the  keeper,  but  by  some  one 
else — the  apprentice  was  immediately  dismissed.  The  respondent  admits  that, 
whilst  this  last  act  was  the  proximate  groimd  of  dismissal,  previous  complaints 
he  had  heard  of  the  general  mischievous  and  irregular  character  of  tne  ap- 
prentice had  no  small  share  in  his  resolution  to  dismiss.  The  Sheriff  feels 
nimself  shut  up  to  the  last  two  facts  so  abundantly  proved.  He  is  of  opinion 
that,  though  standing  alone,  they  were  sufficient  to  justify  dismissal  If 
servants  are  to  set  aside  the  known  rules  of  a  public  work,  especially  by 
violence  against  another  in  nerformance  of  his  dutv^  there  would  be  an  end  of 
subordination,  and  by  which  the  workmen  themselves  would  suffer  tiie  most 

Aet—WUlMm  End,  Solicitor,  Perth. AlL-^Horace  SheeU,  SoHcUor,  Perth. 


Sheriffis  Tait  and  Babclat. 

THB  KINLOCH-RANNOGH  SCHOOL  BOARD  OABB— I2t^  Morch  1874. 

Education  (Scotland)  Act  1872 — Qualification  of  Voter — Right  of  Appeal  to 
Sheriff. — The  prior  proceedings  in  this  case  are  reported  in  voL  xvii.  of  the 
Joumalf  p.  502.  The  decision  of  the  Sheriff-Substitute  there  given  being  ap- 
pealed in  the  form  applicable  to  ordinary  Sheriff  Court  processes,  and  followed 
by  reclaiming  petition  by  the  complainer  with  answers,  the  Sheriff  pronounced 
the  following  mterlocutor : — 

"  Blairlopie,  ZOth  October  1873. — Having  considered  the  petition  of  the  Bev. 
J.  W.  Macmtyre  of  July  1873,  with  the  S.-S.'s  interlocutor  thereon,  and  tiie 
minute  of  appeal  against  the  same,  with  the  reclaiming  petition  and  answers, 
and  whole  process, — ^Finds  that  the  petitioner  avers  ana  objects  that  at  the  late 
election  of  the  School  Board  of  the  quoad  sacra  jMirish  of  Kinloch-Rannoch  the 
returning  officer  admitted  as  a  voter  and  took  the  vote  of  Alexander  Anderson, 
tenant  of  part  of  the  grasings  of  Braes  of  Foss,  in  the  parish  of  Fortingal,  who 
was  not  qualified  to  vote  at  the  said  election,  he  being  neither  owner  nor  occu- 
pier of  lands  or  heritages  within  the  said  quoad  sacra  parish,  the  grazinge  occu- 
pied by  him  being  outwith  the  boundaries  thereof :  Finda  that  the  S.-S.,  by 
his  interlocutor  appealed  against,  repelled  the  said  objection,  and  dismissed  the 
petition  of  the  said  J.  W.  Macintyre  on  the  ground  that  he,  the  said  petitioner, 
was  present  at  the  election,  and  did  not  then  object  to  the  qualification  of  the 
said  Alexander  Anderson  as  a  voter  :  Finds  that,  if  the  said  Alexander  Ander- 
son had  no  qualification  entitling  him  to  vote,  the  circumstance  of  the  petitioner 
having  been  present  at  the  election,  even  if  it  were  proved,  is  not  sufficient  to 
debar  the  petitioner  from  afterwards  objecting  to  his  want  of  qualification  as  a 
voter,  and  to  his  having  voted  at  the  said  election,  therefore  sustains  the  appeal, 
and  recals  the  interlocutor  appealed  against:  Further,  and  before  further 
answer,  allows  the  petitioner  a  proof  of  his  averment  that  the  said  Alexander 
Anderson  is  neither  owner  nor  occupier  of  lands  or  heritages  within  the  said 
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quoad  sacra  parish  of  Elinloch-Baimoch,  and  to  the  eaid  Alexander  Anderson 
and  the  returning  officer  a  conjunct  probation  on  the  said  point      John  Tait. 

"  Note, — ^From  the  words  of  the  14th  section  of  the  Act,  it  may  be  doubted 
whether  the  judgment  of  a  S.-S.  with  regard  to  an  election  is  not  final,  so  as  to 
exclude  even  an  appeal  to  the  S.-P. ;  but  the  Sheriff,  on  full  consideration, 
agrees  with  Sheriff  Fraser  in  the  case  of  Findlay  v.  Stewart  and  CfemmiUf  26th 
April  1873,  Journal  of  Jurieprudence,  p.  329,  that  the  ordinaiy  appeal  in  the 
Sheriff  Court  itself,  m>m  the  S.-S.  to  the  Sheriff,  is  not  excluded,  particularly 
where  the  objection  decided  upon  is  not  merel)[  with  regard  to  the  regularity  in 
the  recording  of  the  votes,  but  to  the  qualification  of  the  person  who  has  voted, 
or  his  right  to  vote  at  all  at  the  election. 

"  If  it  turns  out  upon  the  proof  that  Alexander  Anderson  had  no  qualifica- 
tion, and  no  right  to  vote  at  all,  there  wouhl  be  no  difficulty  under  the  Ballot 
Act  in  nuttin]^  to  him. the  question  for  whom  he  voted,  so  as  to  discover  the 
effect  which  his  erroneous  vote  had  upon  the  election.  J.  T.'' 

A  proof  being  led,  and  parties'  procurators  heard  thereon,  the  S.-S.  pro- 
nounced the  following  interlocutor : — 

"  Perthy  I2th  March  1874.-^Havins  heard  parties'  procurators,  and  made  avi- 
zandum with  the  proceedings,  proou,  and  aebate, — Finds,  as  matters  of  fact. 
First,  Alexander  Ajiderson  stood  on  the  electoral  list  of  voters  for  the  quoad 
sacra  parish  of  Kinloch-Rannoch.  Second,  He  did  vote  at  the  election  of  the 
School  Board  of  said  parish,  and  that  without  objection.  Third.  His  vote  was 
counted  in  the  report  made  by  the  returning  officer,  and  that  without  objection. 
Fourthy  An  objection  being  taken  to  a  vote  given  for  the  petitioner  and  found 
invalid,  he  was  imseated,  and  the  respondent  placed  in  his  stead.  Fifth,  The 
petitioner  then  presented  the  present  petition,  on  the  ground  Uiat  Anderson  was 
not  a  qualified  voter  in  the  said  quoad  sacra  parish.  Sixth,  Being  allowed  a 
proof  in  support  of  his  objection,  he  hais  not  proved  his  allegations ;  therefore 
dismisses  the  petition,  and  decerns.  Hugh  Babolat. 

''Note, — It  was  conceded  at  the  debate  that  the  burden  of  proving  that 
Anderson  was  incorrectly  entered  in  the  roll  and  had  no  ri^ht  to  vote  rested 
with  the  petitioner,  as  impugning  that  right  It  can  scarcely  be  argued  that 
he  has  been  successful  in  establiSiing  that  averment  Being  on  the  electoral 
roll,  the  proof  behoved  to  be  very  clear  and  decisive. 

"  The  iact  should  rest  chiefly  on  the  decree  of  disjunction,  and  parole  could 
only  be  admissible  to  point  out  the  localities  within  the  line  of  semgation.  It 
is  unfortunate  that  there  was  no  plan  of  the  parochial  division.  This  is  espe- 
cially important  in  large  Highland  parishes,  where  the  boundaries  are  often 
settled  by  ridges  or  wind  and  weather  shears,  and  where  the  human  population, 
the  best  index  of  parochial  charge  or  cure,  are  so  rare  and  scattered.  The 
decree  first  describes  the  limits  by  marches,  and  next  by  the  statement  of  certain 
properties  being  within  these  limits.  This  last,  however,  is  onlv  illustrative, 
and  not  taxative.  In  some  instances,  where  there  is  only  one  axdae,  the  special 
inclusion  of  certain  matters  is  held,  the  inferential  exclusion  of  others  not  men- 
tioned. But  here,  if  any  part  of  Anderson's  possession  be  within  the  boundaries, 
it  is  not  to  be  left  out  because  by  name  not  included.  It  is  strange  that  Mr. 
Anderson  himself  was  not  called  as  a  witness  on  either  side.  It  seems  conceded 
that  the  greater  part  of  his  possession  in  the  *  Braes  of  Foss^'  are  in  several 
parishes,  and  it  does  not  positively  appear  that  any  portion  of  these  grazings 
are  witmn  the  qwxtd  sacra  parish  of  J&inloch-Rannoch,  and  it  rather  appears 
that  they  are  not  But  he  sublets  a  small  portion  of  land  for  £4,  and  it  is  on 
this  it  is  supposed  his  franchise  rests.  It  rather  appears  that  no  human  popu- 
lation dwell  on  this  small  portion  of  ^imd,  and  sheep  are  not  quoad  sacra. 
The  parties  are  agreed  that  tnis  small  bit  of  land  is  marked  on  one  of  the  plans 
in  process.  It  is  a  projection  into  the  land  of  Crossmount,  which  surroimds  it 
on  three  sides — ^north,  east,  and  west  The  decree  describes  the  boundaries  as 
being  '  from  the  east  march  of  Crossmount  on  the  east  to  the  western  boun- 
dary of  the  county  of  Perth.'    A  line  projected  or  produced  from  these  boun-* 
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daiies  mnst  of  necessiiy  embrace  the  interjected  piece  of  groimd ;  the  southern 
boundary  is  described  as  the  ridge  of  the  hill  which  separates  certain  lands 
^m  Glenlyon  and  Fortin^^alL  This  elevation  does  not  appear  in  any  of  the 
plans  produced,  but  certainly  it  cannot  be  confounded  witn  the  bum  which 
forms  the  southern  boundary  of  the  interjected  piece  of  ground.  Most  extra- 
vagant as  are  parochial  divisions  in  Scotland,  certainly  to  extract  this  little 
£A  strip  of  ground  firom  all  the  surrounding  land,  and  isolate  it  from  the 
lands  in  which  situated,  would  excel  all  the  strange  eccentricities  to  be  found 
in  parochial  divisions,  which  often  appear  to  have  had  their  origin  in  chance, 
or  design  to  confuse  and  confound. 

^  The  S.-S.,  with  great  deference,  and  on  the  authority  of  the  cases  of  BaMer- 
aton,  20th  February  1841  (13  Jurist,  263),  under  the  Sequestration  Act,  and  of 
Fleming f  19th  December  1862  (35  Jurist,  96),  under  the  Schoolmasters'  Act, 
ventures  to  doubt  the  right  of  appeal  to  the  SherifiP.  Such  applications  of  course 
may  competently  come  before  either  Sheriff-Principal  or  Substitute  ;  but  who- 
ever gives  the  decision,  such,  under  the  express  words  of  the  Statute,  is  declared 
final,  and  not  subject  to  any  review  or  appeal. 

^  The  S.-S.  still  remains  of  opinion  that  Anderson,  having  voted  imder  the 
protection  of  the  Ballot,  could-  not  be  permitted  to  state  for  whom  that  vote  was 
given,  much  less  could  be  compelled  to  do  so.  To  admit  a  contrary  rule  would 
not  only  rob  the  Ballot  of  all  its  supposed  advantages  of  inviolate-  secresy,  but 
permit  unscrupulous  voters  to  upset  any  election.   In  the  Methven  case  the  two 

aualified  persons  were  prevented  voting,  and  therefore  had  never  been  within 
le  security  of  the  Ballot 

"  The  S.-S.  greatly  regrets  his  confirmed  opinion  that  the  Statute  confers  on 
bim  no  power  to  award  costs,  but  which  it  would  be  well  to  remedy,  as  was 
done  in  the  Parliamentary  Election  Statutes.  H.  R" 

Both  parties  appealed  to  the  Sheriff-^the  petr.  on  the  merits,  and  the  respts. 
for  costs,  but  botn  appeals  were  withdrawn. 
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As  already  explained  in  the  preceding  number  of  this  Journal, 
Donation,  which  is  a  derivative  mode  of  acquiring  a  proprietory  right 
in  a  subject,  is  effected  by  the  gratuitous  transfer  of  this  proprietory 
right  in  the  subject,  by  and  from  its  owner,  to  another.  In  the  case 
of  donation,  the  subject  transferred  is  acquired  by  a  gratuitous  title : 
in  the  case  of  sale,  by  an  onerous  title.  The  cause  of  giving  is 
different ;  but  the  effect  of  giving  is  the  same,  viz.,  to  constitute  the 
transferee  the  owner  of  the  subject.  In  both  instances  this  pro- 
prietory transfer  of  the  subject  rests  on  the  mutual  consent  of  the 
parties  interested :  of  the  one  party  to  denude  of,  and  of  the  other 
party  to  accept  of,  the  ownership  of  the  subject.  All  subjects, 
therefore,  the  ownership  of  which  may  be  transferred  to  another, 
may  be  transferred  by  way  of  donation. 

In  view  of  the  present  inquiry  such  subjects  naturally  divide 
themselves  into  four  classes,  viz.,  1st,  corporeal  heritable  subjects, 
as  a  house,  a  field,  a  farm ;  2nd,  incorporeal  heritable  rights,  as  pro- 
visions by  way  of  locality,  heritable  bonds,  annuities  bearing  a 
tract  of  future  time ;  3rd,  corporeal  moveable  subjects,  as  a  book, 
a  watch,  money  in  forma  spedfica ;  and  4th,  incorporeal  moveable 
lights,  as  personal  bonds,  bills,  deposit-receipts. 

As,  in  a  donation  of  any  subject  falling  under  one  or  other  of 
these  general  classes,  two  separate  facts  are  involved,  so  these  facts 
require  to  be  established  to  instruct  a  donation.  These  facts  are, 
1st,  the  transfer  of  the  proprietory  right  in  the  subject ;  and  2nd, 
the  motive  or  consideration  of  the  transfer.  According  as  the 
emisa  dandi  is  gratuitous  or  onerous,  the  transference  of  the  subject 
fiedls  under  the  category  of  a  gift,  or  of  a  sale;  and  the  title  of  the  new 
owner  of  the  subject  is  that  of  a  donee^  or  of  a  purchaser.  Hence, 
in  considering  how  any  donation  is  to  be  proved,  two  points  under- 
lie the  inquiry.  The  one  point  relates  to  the  kind  of  evidence 
which  is  competent  and  sufficient  to  instruct  the  fa^  of  the 
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traDsference ;  the  other  point  relates  to  the  kind  of  evidence 
wldch  is  competent  and  sufficient  to  instruct  the  title  of , the  trans- 
ference, i.e.  the  causa  dandi.  The  distinction  between  these  two 
points  is  often  overlooked.  But  the  points  themselves  are  really 
different ;  and,  as  we  shall  afterwards  see,  in  the  case  of  donations 
of  incorporeal  moveable  rights,  the  kind  of  evidence  which  is  com- 
petent and  sufficient  to  instruct  the  latter  point  is  not  always,  or 
even  generally^  admissible  to  instruct  the  former. 

Although  originally  otherwise,  writing  is  now  by  our  law  (founded 
partly  on  custom  and  partly  on  statutory  enactment)  essential  to 
instruct  ownership  in,  and  consequently  the  transference  in  owner- 
ship of  (with  a  few  exceptions),  Ist,  all  corporeal  heritable  subjects ; 
and  2n(i,  all  incorporeal  heritable  rights  (Ersk  iv.  2,  19,  and  iL  3, 
§  11, 17, 18).  This  being  so,  donations,  i.e.  gratuitous  transferences, 
of  such  subjects  and  rights,  require,  just  as  much  as  sales,  i.e.  onerous 
transferences  of  such  subjects  and  rights,  written  evidence  to 
instruct  the  transfer.  Without  this  kind  of  evidence,  or  in  other 
words,  without  the  intervention  of  writing,  ownership  in  the  subject 
cannot  be  acquired.  Therefore,  and  apart  altogether  from  the  title 
or  cavsa  dandi,  a  written  deed  or  instrument  is  necessary  to  operate 
a  transference  of  the  proprietory  right  in  the  subject  &om  the  dis- 
poner  or  assignor  to  the  disponee  or  assignee. 

As  the  writing  is  further  required  to  be  executed  in  a  very 
formal  manner,  and  authenticated  with  care,  it  has  further  come 
to  pass  that,  induced  partly  by  reasons  of  convenience  and  partly  by 
statutory  requirement,  the  disposition  or  assignation  of  the  subject 
or  right  contains  a  record  not  only  of  the  act  of,  but  also  of  the  in- 
ducing cause  or  motive  of,  the  transference.  The  latter  fact,  or 
the  caiisa  dandi,  is  set  forth  in  the  inductive  or  narrative  clause  of  the 
deed.  If  the  disposition  or  assignation  be  onerotis,  the  consideration 
or  price  given  for  the  transfer  is  stated,  its  receipt  acknowledged, 
and  all  further  liability  therefor  discharged;  if  gratuitous,  the 
causa  dandi  generally  bears  to  be  "love,  favour,  and  affection"  on 
the  one  hand,  or  the  certainty  or  prospect  of  death  on  the  other. 
The  deed  in  efTect  contains  a  condensed  r4surrU  of  the  transaction, 
and  being  a  formally  executed  and  attested  document,  it  neither 
requires  extrinsic  evidence — written  or  parole — ^to  support  it,  nor 
may  it  be  contradicted  or  even  qualified  by  such  evidence.  On 
delivery  to  the  transferee,  it  becomes  his  only  title  to  the  subject 
or  right  conveyed;  and  the  statement  which  it  contains  of  the 
causa  dandi  is,  in  the  ordinary  case,  taken  pro  veritati. 

Hence,  while  in  ex  fade  donations  of  heritable  subjects  or  rights 
questions  not  unfrequently  occur  as  to  whether  the  disposition  or 
assignation  is  revocable  or  irrevocable,  whether  inter  vivos,  mortis 
causa,  or  testamentary, — which  are  questions  of  construction  depen- 
dent on  the  language  and  import  of  the  deed, — ^no  question  arises 
regarding  the  kind  of  evidence  which  is  competent  or  appropriate 
to  instruct  such  a  donation,  or  to  discover  what  its  particular 
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character  is.  The  only  kind  of  evidence  admissible  is  the  written 
evidence  furnished  by  the  statements  and  provisions  of  the  deed 
itself,  which  the  Court  must  construe  according  to  their  legal  mean- 
ing,— always  giving,  of  course,  effect  to  such  presumptions  of  law 
or  fact,  if  any,  as  may  be  raised  by  the  language  of  the  deed. 

Passing,  therefore,  from  donations  of  heritable  subjects  or  rights, 
we  come  next  to  inquire  as  to  the  kind  of  evidence  which  is  com- 
petent and  sufficient  to  instruct  donations  of  subjects  falling  under 
the  third  and  fourth  heads  above  mentioned.  It  will  facilitate 
success  in  this  inquiry  to  keep  in  view  the  practical,  as  well  as 
the  legal,  distinction  which  exists  between  these  two  classes  of 
subjects. 

A  corporeal  moveable  subject  is  one  which  has  a  material  form : 
a  thing  visible  to  the  eye,  and  capable  of  being  touched  and 
handled;  and,  in  forma  spedficay  transferred  from  one  place,  or 
person,  to  another.  A  watch,  a  book,  a  gun,  are  such  thmgs.  So 
also  is  a  specific  sum  of  money,  as  a  shilling,  a  half-crown,  a  sove- 
reign, or  any  number  of  them.  They  may  be  taken  from  the  pocket, 
or  the  till,  and  transferred  de  manu  in  manum. 

On  the  other  hand,  the  transactions  of  commerce,  'and  the  re* 
quirements  of  social  life,  imply  that  one  may — as  by  purchase — 
acquire  the  ownership  in  moveable  effects  which,  for  the  time,  lie 
beyond  the  reach  of  physical  apprehension  by  their  owner ;  or  may 
— as  under  the  contract  of  loan — temporarily  part  with  the  pos- 
session, use,  or  enjoyment  of  such  subjects  for,  it  may  be,  a  long 
and  even  an  indefinite  period.  In  these,  and  such  like  cases,  the 
purchaser  or  lender  is  entitled  to  acquire  or  reacquire  possession  of 
the  thing  purchased  or  lent.  In  other  words,  he  has  a  right — which 
is. a  thing  incorporeal — to  certain  corporeal  subjects,  not  now  in  his 
possession,  but  the  possession  of  which  he  intends  at  some  future 
time  to  obtain  or  enforce  by  means,  or  in  virtue  of,  this  right. 

The  mode  in  which  this  incorporeal  righi  is  evidenced  or  in- 
structed, is  by  writing,  which,  in  its  terms,  may  and  does  vary,  to 
suit  the  kind  of  transaction  in  reference  to  which  the  right  has  been 
'Constituted  and  exists.  In  some  instances,  the  written  instrument 
vouching  the  right  is,  in  its  terms,  full  and  formal,  and  in  others,  not 
so.  Thus,  personal  bonds  on  the  one  hand,  and  bills  of  lading,  bills 
of  exchange,  promissory  notes,  bankers'  cheques,  deposit-receipts,  on 
the  other, — ^which  are  all  evidents  of  incorporeal  rights  to  corporeal 
moveable  subjects, — illustrate  this  remark.  To  some  of  these  instru- 
ments we  shall  have  occasion  particularly  to  refer  hereafter.  Mean- 
while, let  it  be  observed  in  passing,  that  when  speaking  of  them 
reference  is  made  to  these  instruments,  not  qua  documents,  or 
pieces  of  paper, — in  whicli  sense  no  doubt  they  also  are  corporeal 
moveables, — but  to  the  terms  and  provisions  they  contain,  and  the 
rights  tliereby  expressed,  which  alone  constitute  their  real  value, 
and  determine  their  character. 

Keferring  then,  in  the  first  place,  to  corporeal  moveables  as  now 
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explained :  in  the  case  of  all  such — save  of  vessels  above  a  ceitam 
tonnage,  ownership  in  which  requires,  under  the  Eegistry  and 
Navigation  Acts,  to  be  instructed  by  writing — ^the  observations  apply 
that  "  the  dominion  of  moveables  transmits  without  writ "  {Bussdl 
V.  Campbell^  1699,  4  Br.  Supp.  468) ;  and  that  all  contracts  and 
bargains  relating  thereto  may  be  proved  by  parole  evidence  (Ersk. 
iv.  2,  20).  This  implies  that  the  footing  on  which  the  transference 
of  the  moveable  subject  is  made,  not  less  than  the  fact  of  the  trans- 
ference itself,  may  be  instructed  by  such  evidence.  The  point  is  so 
ruled  by  the  old  case  of  Cranston  v.  Adamson  (1628,  M.  12,724); 
and  the  doctrine  thereby  affirmed  has  since  been  recognized. 
Hence,  both  the  giving  of  corporeal  moveables  and  the  cause  of 
giving,  i,e.  the  fact  and  the  title  of  ownership,  may  be  proved  by 
parole.  Now  the  title  may  either  be  gratuitous  or  onerous,  namely, 
by  gift  or  purchase.  To  one  or  other  of  these  titles,  the  proprietory 
light  in  moveables  which  have  once  been  acquired  in  ownership,  is 
ultimately  referable. 

In  contrast  to  the  proprietory  transference  of  moveables  is  their 
possessory  transference,  which  implies  a  right  in  favour  of  the 
transferee,  to  the  use,  enjoyment,  or  custody  of  the  subject,  on  an 
inferior  title  to  that  of  ownership ;  as  loan,  hiring,  pledge. 

By  our  law,  the  convenient  and  not  inequitable  principle  is 
applied  to  (ships  excepted)  all  corporeal  moveable  subjects — ^as 
well  to  those  which  have  been  already  acquired  in  property,  as  to 
those  which  have  hitherto  been  res  nullius — that  the  actual  fact  of 
possession  presumes  the  legal  fact  of  ownership  in  the  subject  on 
the  part  of  the  possessor  (Ersk  ii  1,  §  10  &  24).  Possession 
presumes  property;  and  this  is  s, presumptio  juris  (Stair,  iv.  45,  17, 
8thly ;  Ersk.  iv.  2, 36).  Being  therefore  such,  its  effect  is  to  lay  the 
onvs  probandi  on  the  person  making  a  contrary  allegation.  If  he 
fail  adequately  to  discharge  this  burden  of  proof,  then  the  fact  of 
possession  amounts  to  evidence,  competent  and  conclusive,  that  the 
possessor  of  the  subject  is  its  proprietor.  And  no  evidence  to  a 
contrary  effect  is  adequate,  which  does  not  establish,  1st,  what 
other  person  is  the  proprietor,  and  2nd,  how  he  ceased  to  possess 
the  subject  (Ersk.  ii.  1.  24).  No  doubt,  in  the  course  of  the  proof,, 
presumptions  of  fact  or  even  of  law  may  arise  in  favour  of  the  party 
claiming  the  subject,  which  the  possessor  may  require  to  rebut ; 
yet,  still  he  enjoys  the  great  advantage  of  acting  on  the  defensive,, 
and  under  cover  of  a  strong  legal  presumption. 

The  result  of  this  is,  that  no  one  requires,  at  least  in  the  first 
instance,  to  show  by  what  title — whether  gratuitous  or  onerous — 
he  holds  the  corporeal  moveable  subject  of  which  he  is  possessed. 
Holding  the  subject,  it  is  his  until  the  contrary  be  adequately  proved. 
Hence,  it  is  only  where  one  seeks  to  acquire  possession  of  such  a 
moveable  subject — it  being  in  the  custody  of  another,  or,  to  rebut 
the  effect  of  an  adverse  presumption,  when  the  subject  is  in  his  own 
possession,  that  the  self-alleging  donee  requires  to  lead  evidence  of 
any  kind  in  support  of  his  gift. 
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• 

The  presumption  in  question,  however,  does  not,  to  the  same 
extent,  benefit  donees  of  incorporeal  moveable  rights.  Constituted 
as  these  rights  are  by  a  written  instrument,  the  terms  and  import 
of  which  determine  who  the  creditor  therein  is,  the  bare  possession 
of  the  document — e.g,  a  bill  or  deposit  receipt— does  not,  as  in 
the  case  of  a  corporeal  moveable  subject — e.g,  a  book  or  a  watch 
-^-per  se  create  a  presumption  of  the  ownership  of  its  contents  in 
favour  of  its  possessor  or  holder.  Hence  probably,  it  is  that  the 
majority  of  cases  relating  to  donations  of  personal  property  refer  to 
alleged  gifts  of  incorporeal  moveable  rights.  Of  the  cases  relating 
to  the  other  kind  of  personal  property  the  subject  of  the  gift  is 
generally  money. 

Donations,  whether  irUer  vivos  or  mortis  causa — as  in  contrast  to 
legacies,  which  are  donations  testamentary — may  stand  either  on  a 
promise  or  on  an  agreement  to  give  gratuitously,  or  on  a  gratuitous 
giving  or  transfer  of  the  subject  in  ownership.  According  as  the 
case,  in  this  respect,  is,  will  depend  the  particular  facts  which  re- 
quire to  be  established  in  evidence  to  enforce  or  support  the  alleged 
donation.  But,  as  will  be  observed,  one  fact  which  it  is  always 
essential  to  prove — when  proof  at  all  is  required — ^is  the  gratuitous- 
ness  of  the  transaction :  that  the  promise,  or  agi-eement,  or  transfer 
was  gratuitous.  Now,  there  is  a  presumption,  recognized  by  law, 
against  this  being  the  case. 

Consistently  with  that  principle  of  our  nature  termed  selfishness 
or  self-interest,  we  are  not  in  general  inclined  to  part  with  augbt 
we  possess,  save  on  the  footing  of  receiving  some  supposed  equi- 
valent or  recompense  therefor.  Eecognizing  this  as  a  rule  of 
conduct  in  human  affairs,  law  has  raised  a  presumption  against 
donation,  which,  agreeably  to  the  dicta  of  Stair  (L  8,  2)  and 
Erskine  (iii.  3,  92),  is  to  tlus  effect,  viz.,  that  no  deed  is  presumed 
a  donation  if  it  be  reasonably  susceptible  of  a  different  construction. 
As  a  doctrine  of  universal  application  it  cannot  be  put  higher  than 
this ;  for  in  certain  circumstances,  arising  from  the  relationship  or 
relative  positions  of  the  parties,  and  the  nature  or  value  of  the 
subject,  there  may  really  be  no  presumption  against  donation,  but 
rather  a  presumption  in  favour  of  it.  Thus,  the  handing  of  a  £5 
Bank  of  England  note  to  an  Eton  boy  on  the  eve  of  his  return  to 
school  by  a  visitor  at  his  father's  house  would  not  only  be  held  to 
be,  but  would  be  presumed  to  be,  a  donation.  For  the  transfer  of 
the  money,  though  actually,  would  not  reasonably  be  consistent  with 
the  notion  of  a  loan,  or  with  anything  else  than  a  gift. 
•  The  old  case  of  Anderson  v.  Anderson  (1679,  M.  11,509)  illus- 
trates this  view.  Here,  the  goods  and  money  might  have  been 
regarded  as  sent  home  on  the  footing  of  a  sale  and  a  loan  respec- 
tively ;  yet,  as  the  report  bears,  donation  was  presumed.  The  case 
of  Fyfe  v.  Kedslie  <6  March  1847,  9  I),  853)  is  to  a  similar  effect. 
Here,  the  transfer  of  the  bank  stock  to  the  nephews  was  quite  con- 
sistent with  a  trust,  instead  of — as  it  was  held  to  be — a  donation 
thereol     In  a  word,  the  presumption  in  question  is  variable  in  its 
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character  and  operation — amounting,  in  some  instances,  to  a  pre-- 
sumptio  juris,  and  in  others,  to  bl  presumptio  fadi  merely. 

To  the  former  class  belongs  that  one  which  is  expressed  by  the 
brocard  Debitor  non  prestimitur  donare.  When  of  two  persons, 
otherwise  strangers  to  each  other,  one  is  debtor,  and  the  other 
creditor  in  a  sum  of  money,  law  will  not  only,  ah  ante,  assume  that 
any  payment  or  bequest  of  money  within  the  amount  of  the  debt 
is  made  in  satisfaction  of  it,  but  will  hold  it  to  be  in  dischaiige  of 
the  relative  legal  obligation,  unless  distinct  proof  to  the  contrary  be 
adduced.  Nay,  the  principle  will  even  hold  when  the  parties  are 
not  strangers,  but  are  related  to  each  other — ^if  such  relationship 
does  not  imply  a  natural  obligation  on  the  part  of  the  debtor  to 
aliment  or  support  the  creditor — as  in  the  case  of  brothers  of  nearly 
equal  age  {Murray  v.  Murray,  5th  Dec.  1843,  6  D.  176). 

On  the  other  hand,  such  an  "  obligation  comes  greatly  in  aid  of 
the  exclusion  of  the  maxim ;"  and  when  it  exists,  the  force  of  this 
presvmiptio  juris  is  weakened,  or  met  by  a  contrary  presumption  of 
fact,  which,  aided  by  the  proof  of  favouring  circumstances,  may 
sufiSce  to  overcome  or  displace  it.  The  cases  of  Cruickshanks  v. 
Cncickshanks  (1665,  M.  11,489),  JVedderbum  v.  Dundas  (12th  June 
1827,  5  Sh.  790),  and  Balfour  v.  Balfmr's  Trustees  (10th  March 
1842,  4  D.  1044),  illustrate  this  remark. 

Although  no  relationship  of  debtor  and  creditor  exist  between  the 
parties,  the  maxim  still  applies,  donatio  non  presumitur.  But  here 
the  strength  and  rigidity  of  the  rule  differ  widely,  according  as  the 
parties  are,  or  are  not,  strangers  to  each  other.  If  they  are,  this  pre- 
sumption— which  is  also  one  of  law — will  require  distinct  evidence 
to  overcome  it,  although  such  evidence  may,  in  part,  consist  of  pre- 
sumptions of  fact,  as  disclosed  by  the  proof,  tending  in  an  opposite 
direction.  On  the  other  hand,  when  one  of  the  parties  stands  in 
loco  parentis  to  the  other  (although  not  actually  the  parent),  as  an 
elder  brother  of  full  age  to  a  younger  minor  brother,  or  an  uncle 
to  a  nephew,  the  legal  effect  of  the  brocard  is  weakened ;  or  other- 
wise the  presumption  is  more  easily  displaced.  To  this  efTect  are 
the  cases  of  Drummond  v.  Stoaine  (28th  Jan.  1834,  12  Sh.  342) 
and  Campbell  v.  Macalister  (18th  Jan.  1827,  5  Sh  219). 

A  similar  remark  applies,  although  no  parental  relationship,  actual 
or  constructive,  exist ;  if,  between  the  parties,  there  may  be  said  to 
naturally  exist  a  reciprocal  donative  tendency — as  between  spouses, 
or  lovers.  In  such  instances,  the  rule  donatio  non  presumitur 
practically  imports  little  else  than  that  the  onus  of  proof  is,  in  the 
first  instance,  laid  on  the  party  alleging  the  gift.  For,  in  many  if 
not  most  of  such  cases,  the  presumptions  of  fact  in  favour  of  dona- 
tion are  so  numerous  and  pregnant,  as,  along  with  consistent  or 
slightly  confirmatory  circumstances,-  to  conclusively  rebut  the  con- 
trary presumption  of  law,  and  leave  it  indubitable  that  the  motive 
or  causa  dandi  was  gratuitous.  In  the  cases  of  the  British  Linen 
Company  v.  Martin  (8th  March  1849,  11  D.  1004);  fferon  v. 
ITGeoch  (13th  Nov.  1851, 14  D.  25) ;  Allan  v.  Munnoch  (30th  Jan. 
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1861,  23  D,  417) ;  Kmnedy  v,  Bose  (8th  July  1863, 1  Macph.  1042)  ; 
and  Bryce  v.  Yovmg's  Executors  (20th  Jan.  1866,  4  Macph.  312),  the 
leader  will  find  several  suggestive  dicta  of  the  Judges  on  the 
import,  weight,  and  effect,  in  different  circumstances,  of  both  the  pre- 
sumptions of  law  now  aUuded  to. 

While  donation  of  moveables  may,  according  to  the  latest  deci- 
sions, be  proved  by  parole  evidence,  it  cannot  be  said  that  this 
doctrine  has  been  uiuformly  recognized,  or  that  the  dicta  of  our 
Judges  in  reference  to  it  are  always  marked  by  accuracy  of  state- 
ment or  consistency  of  reasoning.  If  reliance  can  be  placed  on  the 
Beports,  they  appear  to  disclose  the  fact,  that  the  present  law  on 
the  subject  is  just  the  reverse  of  what  a  few  years  ago  was  an- 
nounced as  the  rule  on  the  matter;  which  rule  again,  was  the 
very  opposite  of  that  which  was  recognized  about  the  middle  of 
last  century :  for  how  long  thereafter,  we  cannot  distinctly  trace. 
In  a  word,  the  original  doctrine  on  the  subject,  as  above  stated,  is 
the  same  as  that  which  now  obtains,  and  which  may  be  regarded 
as  finally  fixed. 

While  repudiating  as  unsound,  the  intermediate  opposite 
doctrine,  we  find  in  the  opinions  of  the  Judges  about  the  time 
when  it  was  disowned,  repeated  indications  of  a  desire  to  lay  the 
responsibility  of  its  existence  on  the  legal  worthies  of  a  former 
period.  Ifames  or  dates  are  of  course  omitted ;  and  the  feelings 
of  all  parties  interested  are  spared  by  a  gentle  allusion  to  the 
erroneous  rule,  imder  some  such  phrase  as  that  of  ''the  older 
doctrine."  In  illustration  of  this  we  may  refer  to  the  remarks  of 
Lord  Curriehill  in  Muir  v.  Boss's  Executors  (15th  June  1866, 
4  Macph.  820),  who  there  says  (p.  827),  "  I  thiii  that  in  some  of 
the  cases,  and  particularly  in  Heron  v.  WGeoch  (13th  Nov.  1851, 
14  D.  25),  in  which  the  question  (as  to  competency  of  parole 
evidence  to  prove  donation)  was  very  deliberately  considered  by  the 
Court,  the  principle  was  so  laid  down  (viz,,  that  such  proof  was 
competent),  and  it  was  stated  that  the  older  doctrine,  that  donation 
cannot  be  proved  by  parole  evidence,  had  been  carried  too  far." 

On  turning,  however,  to  Heron's  case,  it  will  be  found  that  no  such 
principle  was  laid  down,  or  statement  made :  neither  was  the 
question  as  to  the  competency  of  parole  evidence  considered  at  all. 
No  such   question  either  did  or  could  arise  there;  for  no  proof 
of  any  kind  was  either  allowed  or  asked,  both  parties  leaving  re- 
nowneed  probation.    The  point  there  at  issue,  viz.,  whether  certain 
blank  endorsed  deposit-receipts  delivered  by  the  deceased  to  the 
defender  had  been  given  to  him  as  a  donation,  was  decided  in  the 
negative,  on  the  import  of  certain  mutually  admitted  averments,  on 
the  principle  of  judgment  in  Macfarqukar  v.  Colder  (1779,  M. 
3600),  and  Henderson  v.  M\Culloch  (12th  June  1830, 1  D.  927);  and 
on  the  footing  that  the  admitted  facts  favourable  for  the  defender's 
contention,  did  not,  separately  or  collectively,  rebut  the  legal  pre- 
sumption against  donation,  or  discharge  the  onus  of  proof  thereby 
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laid  on  him.  The  case  of  Heron,  just  as  that  of  Henderson,  was 
really  decided  on  the  footing  that  there  was  no  proof  to  overcome 
the  presumption  against  donation. 

We  are  not  aware  what  the  other  cases  are  to  which  Lord 
Curriehill  alludes  in  the  above  passage,  "  and  know  of  none  which 
supports  the  here  alleged  'older  doctrine'  that  donation  of  moveables 
cannot  be  proved  by  parole."  The  truth  is,  the  "  older  doctrine  " 
clearly  was  entirely  the  other  way,  as  the  three  following  cases  will 
serve  to  show. 

In  Whitefoord  v.  Aiton  (1742,  M.  8072  and  12,338)  the  de- 
ceased Dr.  Hamilton  had,  by  a  letter,  given  to  Mrs.  Dalrymple  his 
watch,  chain,  and  seal,  to  be  enjoyed  by  her  at  his  death.  Thereafter, 
the  landlord  of  the  inn  at  which  the  Doctor  died  having  obtained 
possession  of  his  watch,  etc.,  refused  to  deliver  them  up  to  Mrs. 
Dalrymple.  On  reference  to  his  oath,  he  deponed  that  the  Doctor, 
when  at  Loch  Lomond,  delivered  the  watch,  etc.,  to  deponent,  de* 
siring  him  to  keep  it  for  his  son,  as  he  (the  Doctor)  expected  to  die 
there.  After  observing  that  this  quality  of  the  oath  was  ex- 
trinsic, and  that  the  deponent  offered  to  instruct  the  alleged 
donation  by  witnesses,  the  report  bears  (p.  12,339),  "had  the 
allegeance  been  that  it  was  simply  gifted  to  him  the  proof  woiUd 
have  been  admitted,  the  transmission  of  moveables  by  donation  being 
probable  by  vntnesses;  but  as  by  the  allegeance,  as  laid  in  his  oath, 
it  was  no  more  tlian  a  legacy  to  him,  the  Lords  found  that  the  defunct's 
letter  did  constitute  a  donatio  mortis  cavsa  in  favour  of  the  pursuer, 
and  that  a  proof  by  witnesses  was  not ,  competent  in  this  case  to 
take  away  the  effect  of  a  donation  constituted  by  writ  and  create 
a  new  legacy  of  the  same." 

The  doctrine  thus  distinctly  laid  down  was  directly  adopted  and 
applied  in  Barbour  v.  ITair  (1753,  Elchies  Legacy  19,  and 
Notes).  Here,  in  an  action  of  exhibition  of  writs  by  the 
executor  of  a  deceased,  the  surviving  wife  alleged  that  her  husband 
had,  a  few  days  before  his  death,  blank  endorsed  and  delivered  to 
her  two  bills  for  above  300  merks  by  way  of  donation,  and  offered 
to  instruct  this  by  witnesses.  A  parole  proof  before  answer  was 
allowed,  on  considering  which  the  Court,  though  considerably 
divided  in  opinion,  held  the  mode  of  proof  competent,  and  sustained 
the  donation. 

Again,  in  Farquhar  v.  Shaw  (1757,  M.  12,341),  the  same  rule  was 
applied.  Here,  the  heir  of  a  person  who  accepted  a  bill  for  £20 
on  deathbed  was  sued  by  an  onerous  indorsee  for  payment  In 
defence,  he  pleaded  that  it  had  been  granted  as  a  donation  in 
favour  of  the  drawer,  and  not  signed  by  him  until  after  the  ac- 
ceptor's death.  To  instruct  this  defence,  a  proof  by  parole  was 
granted  to  the  defender. 

In  the  first  of  these  three  cases,  parole. proof  was  held  competent 
to  instruct  the  alleged  donation  of  a  corporeal  moveable  subject^  viz., 
a  watch ;  and  in  the  other  two  cases  it  was  allowed  to  instruct  the 
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alleged  donation  of  incorporeal  moveable  rights  to  money  con- 
stituted by  bills:  in  the  former  case,  as  against  the  acceptor  him- 
self ;  in  the  latter,  as  against  the  heir  of  the  acceptor. 

Here  then  are  three  cases  which  show  that,  about  the  middle  of 
last  century,  the  doctrine  was  recognized  and  applied,  that  alleged 
donation,  whether  of  corporeal  moveable  subjects,  or  incorporeal 
moveable  rights,  could  competently  be  instructed  by  parole  evidence. 
The  dicta  of  Stair  (iv.  43, 4),  and  of  Erskine  (iv.  2,  20,  in  connection 
with  iii  3, 90), — although  neither  specially  mentions  donation^ — are 
quite  consistent  with  their  concurrence  in  the  above  rule,  the 
soundness  of  which  appears  not  to  have  been  impeached  for  about 
a  century.  Dickson  {on  Emdence)  is  strangely  silent  on  the  subject 
of  the  mode  of  proof  competent  in  donations, — confining  his  re- 
marks almost  entirely  to  the  effect  of  presumptions  against  them 
{see  §§  327,  8,  and  632),-:— but,  if  anything  may  be  inferred  from 
what  he  does  not  say,  it  goes  to  corroborate  the  accuracy  of  the 
last  remark. 

It  would  seem,  however,  that  during  this  intermediate  period, — 
barren  in  cases  of  disputed  donation  (^corporeal  moveable  subjects, — 
the  judicial  miud  had  either  forgotten  or  come  to  disapprove  of  one 
of  the  old  modes  of  proving  such  donations ;  for  we  find,  toward 
the  end  of  this  period,  repeated  announcements  deliberately  made 
from  the  bench  to  the  eflTect  that  parole  evidence  was,  by  the  law 
of  Scotland,  inadmissible  to  prove  donations.  We  shall  now  men- 
tion a  few  of  the  judicial  dicta  to  this  effect. 

In  1857  the  Lord  President  M'Neill,  inBarstow  v.  In^lis  (20  D. 
230),  says  (p.  234),  "  All  he  (the  defender)  can  say  is,  that  the  de- 
ceased on  deathbed  told  him  the  money  was  to  be  a  gift  to  his  sister, 
and  this  comes  to  be  an  attempt  to  prove  a  donation  on  deathbed 
by  parole  evidence.  This  is  incompetent''  Lord  Cowan  says 
(p.  235),  "  The  whole  matter  occurs  at  one  interview,  and  the  dona- 
tion, as  the  separate  title  to  the  fimd,  in  completion  of  which  the 
delivery  of  the  receipt  is  alleged  to  have  been  made,  is  proposed  to 
be  established  by  parole,  that  is — for  no  other  witness  is  alleged  to 
have  been  present — ^by  the  oath  of  the  defender  himself.  This  is 
plainly  quite  inwmpetentl*  &c. 

In  1858,  in  Jiobertson  v.  Robertson  (20  D.  371),  the  Lord  Justice- 
Clerk  Hope,  after  alluding  to  the  incompetency  of  extrinsic  evidence 
to  contradict  a  written  instniment,  says  (p.  373),  "  Then,  as  the 
evidence  is  inadmissible  in  that  way,  on  what  other  grounds  is  it 
proposed  ?  If  to  prove  a  donation,  that  is  incompetent,  the  doctrine 
of  the  law  of  Scotland  being  that  a  donation  cannot  be  proved  hy 
paroled  In  the  same  case  and  page.  Lord  Wood  says  (p.  373),  "  I 
am  of  opinion  that  by  the  law  of  Scotland  it  is  not  competent  in 
answer  to  the  action  to  instruct  by  parole  proof  that  the  money  was 
given  as  a  donation."  Lord  Cowan  says  (p.  374),  "  I  am  of  opinion 
that  that  offer  of  proof  (viz.  by  witnesses)  is  inadmissible,  and  that 
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'proof  hy  parole  is  incompetent ;  donation  of  money  can  only  be 
proved  scripto  vel  juramento," 

In  1859  Lord  Cowan  repeats  the  same  doctrine  in  Madcenzie  v. 
Brodie  (21  D.  1048),  when  he  remarks  (p.  1051),  that  the  com- 
petency of  oral  evidence  to  instruct  mandate  is  ''in  perfect 
consistency  with  the  rule  that  donation  cannot  be  pnmd  by 
parole** 

In  1863  Lord  CurriehiU  expressed  a  doubt  in  Kennedy  v.  Bose 
(1  Macph.  p.  1047),  "whether  parole  evidence  was  competent"  in  that 
case,  viz.,  to  prove  that  the  sum  in  a  deposit  receipt  for  money 
lodged  in  bank  by  a  person  deceased,  and  taken  in  name  of  his 
brother-in-law,  was  a  donation  to  him. 

In  1866,  however.  Lords  Ardmillan  and  Eanloch  express  opinions 
on  the  abstract  question  unaccompanied  by  any  doubts.  In  Bryce 
V.  You/ng^s  Executors  (4  Macph.  312),  the  former  says  (p.  317),  "  It  is 
quite  true,  as  a  general  rule,  that  a  donation  cannot  be  proved  by 
parole  testimony."  In  Muir  v.  Bosses  Eocecviors  (4  Macph.  820),  the 
latter  says  (p.  822),  "The  proposition  is  to  prove  a  donation  by 
parole  proof,  which  the  Lord  Ordinary,  regards  as  legally  inad- 
missible   It   is  to   prove  donation   by  proving   an   oral 

declaration  by  the  donor  of  the  gift  being  made. The  Lord 

Ordinary  is  of  opinion  that  this  is  inadmissible  by  our  law.  He 
considers  a  donation  inter  vivos  to  be  as  little  probative  by  parole 
as  a  legacy  or  donation  mortis  causa!*  In  conformity  with  this 
opinion  his  Lordship  refused  the  parole  proof  asked.  By  this  time, 
however,  the  Court  seems  to  have  discovered  that  the  doctrine  on 
the  subject  as  expressed  in  the  preceding  dicta  was  fundamentally 
erroneous;  and — adopting  that  recognized  and  acted  on  above  a 
century  ago— recalled  Lord  Kiuloch's  interlocutor,  allowed  the 
proof  sought  (before  answer),  and  ultimately  decided  in  favour  of 
the  alleged  donation. 

The  first  symptoms  of  the  impending  recantation  of  the  (now  con- 
sidered) erroneous  doctrine  appear  to  have  exhibited  themselves  in 
1864,  in  the  case  of  the  Lord  Advocate  v.  McNeill  (2  Macph.  626). 
Here,  as  the  rubric  bears,  the  general  question  was  mooted,  Is  it 
efGCT  competent  to  prove  donation  by  parole  ?  The  Lord  Ordinary 
(Ormidale)  naturally  enough  assumed  the  negative  view,  and  having 
in  his  note  referred  to  the  cases  of  Barstow  and  of  Bobertson,  as  re- 
cognizing the  relative  doctrine,  Lord  Deas,  in  the  course  of  his 
opinion,  attempts  to  represent  these  cases  as  7U)t  doing  so,  and  to 
induce  the  belief  that  no  such  doctrine  had  ever  been  promulgated 
or  approved  of  by  the  BencL  He  says  (p.  635),  "  Now,  in  the  case  of 
Barstow,  the  observation — a  mere  observation  from  the  Bench — was 
that  a  donation  on  deathbed  cannot  be  proved  by  parole ;  and  one 
sees  a  very  good  reason  for  that,  because  it  would  truly  be  a  legacy 
proved  by  parole." 

Now,  estimating  as  moderately  as  his  Lordship  can  possibly  do 
the  weight  and  worth  of  "  a  mere  observation  &om  the  Bench," 
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it  is  idle  to  attempt  either  to  justify  or  explain  it  away,  on  the 
theory  that  a  gift  of  a  subject  intuittc  Tnortis  followed  by  delivery,  is 
similar  to  a  legacy.  The  two  things  are  essentially  different ;  and 
it  is  upon  the  very  ground  of  the  legal  difference  between  them 
that  the  judgments  in  the  old  cases  of  Smiths  v.  Taylor  (1749,  M. 
6594)  and  Mitchell  v.  Wriffht  (1759,  M.  8082)  turn.  Many  sub- 
sequent decisions  depend,  for  their  soundness,  mainly,  and  indeed 
solely,  on  the  distinction 'in  question,  including  those  of  Morris  v, 
Siddick  (16th  July  1867,  5  Macph.  1036)  and  Gibson  v.  Hutchison 
(5th  July  1872, 10  Macph.  923)— qv/md  the  sum  of  £185.  In  both 
of  these  cases,  donations  mortis  causa — much  in  excess  of  £100  Scots 
— ^were  sustained,  just  because  they  were  7U>i  legacies,  which,  if  they 
had  been  such,  would  not  have  been  sustained.  Leaving  the  reader 
to  judge  as  well  of  the  propriety  as  of  the  success  of  Lord  Deas's 
efforts  to  qualify  the  meaning  and  value  of  the  judicial  dicta  just 
mentioned,  we  merely  remark  that  this  his  Lordship's  attempt  to 
disprove  the  existence  of  a  doctrine  which  the  Lord  President 
(M'Neill),  the  Lord  Justice -Clerk  (Hope),  and  Lords  Wood,  Cowan,, 
Elinloch,  and  Ormidale  all  dealt  with  as  certain  and  notorious,  was 
succeeded  by  its  formal  recantation  in  tlie  case  of  Muir  v.  Boss's^ 
Executors  (4  Macph.  820.) 

Here,  as  already  observed,  Lord  Eanloch  refused  a  proof  by 
parole  to  instruct  that  the  sum  due  under  a  deposit  receipt  blank 
endorsed  and  delivered  by  the  creditor  therein  was  a  donation  to  the 
transferee.  On  a  reclaiming  note,  the  First  Division  altered,  and 
allowed  such  a  piw)f  before  answer.  After  considering  the  proof 
led,  and  being  satisfied  that,  if  admissible,  it  established  the  alleged 
donation,  the  Court  impliedly  decided  that  the  parole  proof  was 
competent ;  and  afiBrmed  the  general  proposition  that  such  evidence 
vHis  competent  to  instruct  with  what  motive — w);iether  animo 
danandi  or  otherwise — a  moveable  subject  given  to  another  is 
transferred  This  doctrine,  which  is  expressly  affirmed  by  the  judicial 
dicta  in  Whitefoord  v.  Aitofi  in  1742,  and  by  the  judgment  in  Bar- 
hour  V.  ffair  in  1753,  may  be  said  to  be  now  fixed — having  been 
recognized  in  all,  and  applied  in  several,  of  the  cases  on  this  branch 
of  the  law  in  and  since  the  year  1866. 

It  does  not  appear  that  in  any  of  the  recent  cases  just  referred  to 
either  of  the  three  old  cases  above  mentioned  was  cited ;  and  it 
may  perhaps  be  assumed  that  their  existence  was  unknown  to  the 
Court  For,  so  lately  as  1866,  we  find  Lord  Ardmillan,  in  Muir  v. 
JSost^s  Executors,  thus  justifying  the  adoption  of  the  doctrine  therein 
announced  (4  Macph.  p.  829) :  "  And  finally,  it  is  my  own  humble 
opinion  that,  subject  to  some  necessary  qualifications,  the  spirit  and 
tendency  of  law  in  our  day  is  away  from  the  theory  t\\9.i  justice  is 
protected  by  forbidding  testimony  and  excluding  investigation,  and 
towards  the  theory  that  truth  is  best  sought  and*  most  surely  attained 
by  using  all  the  light  which  inquiry  into  the  facts  and  circumstances 
can  supply." 
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These  remarks  conclusively  show  his  Lordship's  belief  to  be,  1st, 
that  the  doctrine  of  1866  was  a  new  doctrine ;  and  2nd,  that  the 
old  doctrine  on  the  subject  was  the  opposite  of  this  supposed  neio 
one,  and  was  based  upon  an  alleged  principle  or  tendency  in  our 
former  law  (which,  qiLoad  the  testimony  of  witnesses  on  the  ground 
of  relationship  or  interest,  did  certainly  exist)  to  exclude  evidence, 
and  thereby  the  ascertainment  of  truth.  That  his  Lordship  is  in 
error  on  both  points  the  above  cases  of  Whitefoord,  of  Barbour,  and 
of  Farquhar,  conclusively  prove;  and,  in  the  last  of  them,  Lord 
ArdmOlan's  theory  of  the  supposed  superiority  of  our  modem  ideas 
of  jurisprudence  is  effectually  disposed  of  by  Lord  Eames  in  the 
reasons  given  by  him  for  cUlomng  a  proof  by  parole.  His  Lordship's 
words  are  {M.  p.  12,343),  "It  appears  to  me  a  general  rule,  founded 
on  the  common  principles  of  justice,  that  whatever  is  relevant  must  be 
admitted  to  proof;  and  that  every  fact  must  he  probable  by  witnesses, 
unless  the  party  who  demands  the  proof  has  by  his  own  fault  cut 
himself  out  of  the  privilege  of  parole  evidence."  It  would  be 
diflBcult  to  find  in  the  records  of  modem  jurisprudence  (even  after 
1864)  a  judicial  dictum  which,  more  unequivocally  than  this, 
asserts  the  expediency  and  justifies  the  propriety  of  admitting 
parole  evidence  to  prove  alleged  donation  in  the  case  of  moveable 
subjects  or  rights. 

Having  now  pointed  out  the  original,  the  intermediate,  and  the 
last  and  present  doctrines  of  our  law  on  the  subject  of  the 
admissibility  of  parole  proof  to  instruct  alleged  donations  in  move- 
ables, we  proceed  to  examine  the  rule  as  applicable,  1st,  to  corporeal 
moveable  subjects  ;  2nd,  to  incorporeal  moveable  rights. 

As  already  stated,  money  in  forma  spedflca  is  embraced  within 
the  former  category,  just  as  much  as  any  other  corporeal  moveable 
subject — e,g,  a  book,  or  a  watch — and  this,  whether  the  money 
exist  in  the  shape  of  coin  or  of  bank  notes.  For  the  latter — 
although,  in  one  sense,  vouchers  merely  of  a  right  to  demand  pay- 
ment of  the  sums  mentioned  in  t6em — are  negociable  instruments, 
right  to  the  contents  of  which  passes  by  simple  delivery,  without 
writing.  The  mere  possession  of  the  document  confers  on  the 
holder  an  unqualified  right  to  demand  from  the  debtor  payment  of 
the  sum  therein  mentioned;  and  being  practically  regarded  and 
dealt  with  in  the  daily  commerce  of  life  as  equivalent  to  the  current 
coin  of  the  realm,  the  possession  of  a  bank  note  presumes,  in  favour 
of  its  holder,  property  in  the  sum  which  it  represents,  just  as  does 
the  possession  of  any  other  corporeal  moveable  subject.  In  most 
cases  of  disputed  donations  it  is  money  which  forms  the  subject- 
matter  of  the  gift.  Accordingly,  it  is  to  alleged  gifts  of  money  that 
the  cases  in  the  books  regarding  disputed  donations  of  corporeal 
moveables  generally  refer. 

The  majority  of  these  cases  deal  with  gifts  rrwrtis  causa,  followed 
by  delivery  of  the  subject.  Such  donations,  when  so  perfected, 
embrace  both  of  the  essentials  of  donations  nan  mortis  causa,  or  (as 
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they  are  wont  distinctively  to-  be  styled)  irUer  vivos,  viz.,  1st,  the 
transfer ;  and  2nd,  the  graiuitovs  transfer  of  the  proprietory  right 
in  the  subject  to  another;  and  differ  from  them  only  in  the  motive 
of  the  gift  In  donations  mortis  causa  the  fear  or  prospect  of 
death  is  the  causa  dandi  ;  in  donations  irUer  vivos,  generosity. 

In  saying  that  this  difference  of  motive  on  the  part  of  the  giver 
is  the  distinguishing  characteristic  between  these  two  classes  of 
donations,  and  that  this  distinction  in  principle  is  not  such  as 
ought  to  make  any  difference  in  the  kind  of  proof — parole  or 
written — by  which  they  may  respectively  be  instructed,  it  is  proper 
to  mention  that  Lord  Deas  has,  on  more  than  one  occasion,  expressed 
himself  in  terms  which  seem  tantamount  to  a  dissent  &om  both 
propositions.  ^ 

Thus,  in  Muir  v.  Boss's  Executors  (4  Macph.  820)  his  Lordship's 
remarks  (p.  828,  top)  appear  to  imply,  that  although  the  immediate 
prospect  of  death  be  the  reason  for  making  a  donation,  it  is 
nevertheless  not  a  mortis  causa  donation  unless  it  expressly  hear  to 
be  revocable — a  view  which  is  not  only  at  variance  with  that 
generally  adopted,  but  somewhat  inconsistent  also  with  his  own 
observation  in  the  subsequent  case  oiRdbertsonv.  Taylor  (12th  June 
1868,  6  Macph.  917),  where  the  gift  of  the  £3600  was  held  to  be  a 
donation  mortis  catisa,  although  unaccompanied  by  any  revocatory 
condition.  His  Lordship  says  (p.  924),  "  The  second  novelty  is  that 
there  was  here  no  express  stipulation  as  there  was  in  the  case  of 
Biddick  (5  Macph.  1 036)  for  redelivery  to  the  donor  in  the  event 
of  his  recovery.  That  is  an  important  difference,  no  doubt ;  but 
taking  all  the  circumstances  into  view,  I  am,  on  the  whole,  of 
opinion  that  in  the  present  instance  such  a  stipulation  was 
sufficiently  implied."  Eevocability,  if  a  condition  attaching  to  all 
donations  mortis  causa,  must  have  been  predicable  of  the  gift  in  the 
case  of  Muir,  just  as  much  as  of  that  in  the  case  of  Eobertson, — which 
the  Lord  President  expressly  declares  (p.  922)  was  m,ortis  causa, 

Aa  to  the  distinction  between  Xnter  vivos  and  mortis  caiisa  dona- 
tions, qv^ad  the  mode  of  proof,  Lord  Deas  says,  in  Bohertson  v. 
Taylor  (6  Macph.  p.  924),  "  I  give  no  absolute  opinion  against  the 
competency  of  parole  testimony  to  establish  donation  inter  vivos  in 
such  a  case  (between  husband  and  wife),  but  I  think  it  would  at 
least  require  great  deliberation  before  we  could  hold  it  competent. 
.  .  ,  We  have  not  yet  gone  so  far  as  to  hold  that  do7uitio  inter  vivos\ 
even  to  a  third  party,  can  be  proved  by  parole  evidence  alone." 

Lord  Ardmillan,  on  the  other  hand,  says  (same  page),  "  In  so  far 
as  regards  the  competency  of  proof,  I  am  unable  to  see  any  sufficient 
ground  for  distinguisliing  the  case  of  donation  by  a  husband  to  his 
wife  from  donation  by  him  in  favour  of  any  stranger,  except  that, 
in  the  former  case,  the  gift  is  revocable  by  the  donor  at  any  time.*' 

Lord  Deas  again  touches  upon  the  point  in  Gibson  v.  HiUcJii^on 
(5th  July  1872, 10  Macph.  923),  when  he  says  (p.  930),  "  The  Lord 
Ordinary  deals  with  the  whole  case  as  if  it  related  to  donations 
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inkr  vivos.  If  that  were  so,  there  would  arise  a  very  important 
question,  upon  which  we  have  as  yet,  I  think,  no  direct  precedent, 
whether  a  donation  inter  vivos  of  a  sum  of  money  can  be  com- 
petently proved  by  parole  testimony.  But  the  donations  here  were 
mortis  causa  donations,  which  it  is  settled  can  be  proved  by 
parole,"  etc. 

If,  in  the  face  of  these  apparent  doubts  on  the  subject  entertained 
by  Lord  Deas,  it  be  permitted  to  express  an  opinion  on  the  subject, 
it  would  be  one  clearly  in  favour  of  the  view  that  parole  evidence 
is  as  admissible  to  prove  a  donation  inter  vivos,  as  to  prove  a  dona- 
tion mortis  cavsa.  The  diflTerence  of  the  motive  which  prompts  such 
gifts  respectively,  does  not  seem  to  afford  any  reason  for  a  difference 
in  the  means  to  be  employed  in  ascertaining  what  that  motive  is : 
whether  generosity  on  the  one  hand  or  the  fear  or  prospect  of  death 
on  the  other.  Indeed,  Lord  Deas  appears  almost,  if  not  altogether, 
to  have  committed  himself  to  an  agreement  in  this  opinion. 

Thus,  in  the  case  of  the  Lord  Advocate  v.  M'NeUl,  his  Lordship's 
supposititious  irUer  vivos  gift  of  "  a  gold  watch  to  a  fair  lady  in  the 
presence  of  half-a-dozen  people  "  (see  2  Macph.  p.  635),  he  plainly 
leaves  it  to  be  inferred  that,  in  his  opinion,  such  an  act  of  generosity 
might  be  proved  by  their  testimony  should  he  chance  to  be  so  un- 
gallant  as  to  desire  to  revoke  the  donation.  Again,  in  Muir  v.  Ross's 
Executors  (15th  June  1866,  4  Macph.  820),  where  Lord  Deas 
pointedly  says  (p.  828),  "  1  hold  that  we  are  here  dealing  with  an 
irrevocable  inter  vivos  donation,"  and  not  "  a  rrwrtis  causa  or 
revocable  donation,"  he  ruled  that  parole  proof  was  competent  to 
instruct  it  These  two  examples  of  his  Lordship's  expressed  views 
on  the  subject  are  sufficient  to  show  that  even  he — although  else- 
where suggesting  doubts  in  the  matter — has  practically  committed 
himself  to  the  opinion  above  expressed. 

Hence,  with  increased  confidence  in  the  accuracy  of  the  view,  we 
observe  that  in  the  matter  of  alleged  donations  of  corporeal  move- 
able subjects  (including  money,  be  it  in  coin  or  bank  notes),  whether 
irder  virum  et  itocorem,  or  to  a  stranger,  parole  evidence  may  be 
regarded  as  competent.  Such  evidence  was  admitted  to  prove 
-donations  mortis  causa  of  money  in  the  three  following  cases,  viz. : — 
of  a  sum  of  £300  to  a  stranger,  in  Morris  v.  Riddick  (16th  July 
1867,  5  Macph.  1036);  of  a  sum  of  £3600  by  a  husband  to  a  wife, 
in,  Robertson  y,  Taylor  {12t\x  June  1868,  6  Macph.  917);  and  of  a 
sum  of  £185  also  by  a  husband  to  his  wife,  in  GiJbson  v.  Huithison 
(5th  July  1872, 10  Macph.  923).  In  each  instance,  actual  or  con- 
structive delivery  of  the  money  to,  or  on  behalf  of,  the  donee  was 
made  by  the  donor. 

Corroborating  the  remark  just  made,  that  money,  though  in  the 
form  of  bank  notes,  is  a  corporeal  moveable  subject,  and  that  a 
donation  of  it,  just  as  of  any  other  corporeal  moveable  subject,  as  a 
book  or  a  watch,  may  be  proved  by  parole,  are  the  following  dicta 
by  Lord  Deas:  InBryu  v.  Young's  Executors  (4  Macph.  312) — 
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which  was  the  case  of  an  alleged  donation  of  the  contents  of  a  bank 
cheque, — ^his  Lordship  says  (p.  316),  "  Suppose  that  instead  of  this 
draft)  the  late  Mr.  Young  had  handed  the  amount  in  money  to  Miss 
Biyce,  I  am  not  of  opinion  that  the  rule  of  law  against  parole  testi- 
mony would  have  excluded  proof  of  the  facts  and  circumstances 
connected  with  the  handing  over  of  that  money,  including  what 
passed  on  the  occasion."  Still  more  explicitly  in  Muir  v.  Boss's 
£xeeuiors  {supra,  4  MacpL  820) — ^which  was  the  case  of  a  deposit 
Teceipt  blank  endorsed — his  Lordship  says  (p.  827),  "  Now  I  agree 
with  all  your  Lordships,  that  if  in  place  of  a  deposit  receipt  it  had 
been  a  £100  bank  note  which  had  been  handed  over,  there  would 
have  been  no  doubt  of  the  competency  of  the  evidence  (viz.,  parole) 
to  prove  a  donation."  Again,  in  the  Lord  Advocate  v.  M*NeiU  (6th 
Feb.  1864,  2  MacpL  626),  Lord  Deas,  in  the  passage  above  referred 
to,  says  (p.  635),  "  If  I  were  to  give  a  gold  watch  fo  a  fair  lady  in 
the  presence  of  half-a-dozen  people,  and  explained  my  reasons  for 
the  gift,  and  afterwards  bring  an  action  to  get  it  back  again,  I  doubt 
whether  the  witnesses  might  not  be  asked  to  say  what  passed  when 
I  gave  it  her."  Having  in  view  that  this  was  the  occasion  on  which, 
za  above  mentioned,  his  Lordship  attempted  to  disavow  the  then 
received  doctrine,  that  parole  evidence  was  incompetejU  to  prove  a 
donation,  this  ingeniously  worded  hypothetical  negative  opinion 
may  safely  be  construed  to  amount  to  a  very  confident  announce- 
ment that,  in  his  Lordship's  view,  parole  evidence  woxdd,  in  such  a 
case,  be  clearly  admissible. 

Hence,  as  the  sum  of  the  matter,  it  may  with  safety  be  said, 
1st,  that  quoad  the  matter  in  hand,  money  in  coin  or  in  bank  notes 
is — just  as  much  as  a  watch,  a  book,  or  any  similar  article — ^a  cor- 
poreal moveable  subject ;  and  2nd,  that  the  alleged  donation  of  any 
of  such  subjects  may  be  established  or  proved  by  parole  evidenca 

With  regard  to  the  amount  of  the  parole  proof  which  has  been 
held  sufficient  to  instruct  donation  of  such  subjects,  it  may  be 
observed  that  in  Gibson  v.  Hutchison  (5th  July  1872,  10  Macph. 
923),  the  alleged  donation  of  the  £185  was  held  proved  by  the 
direct  evidence  of  one  witness  only,  namely  the  wife,  who  was  also 
the  donee,  along  with  corroborative  evidence,  which — being  con- 
sistent with  a.' gift  of  the  money — was  principally  valuable  as  sup- 
porting the  witness's  credibility. 

Li  Mitchell  v.  Wright  (1759,  M  8082)  the  point  was  referred  to 
the  defender's  oath,  whether  a  sum  of  1000  merks,  delivered  to  him 
by  his  son  a  few  days  before  his  death,  was  given  to  him  (the  father) 
for  delivery  as  a  gift  to  his  daughters,  Margaret  and  Mary,  after  the 
son's  death.  On  a  construction  of  the  oath,  donation  of  the  money 
was  (reversing  the  Sheriff  s  judgment)  held  to  be  established.  Here, 
reference  to  the  father's  oath  was  the  only  available  means  of  proof, 
if,  as  seems  probable,  the  delivery  of  the  money  to  him  by  the  son 
was  made  outwith  the  presence  of  witnesses.  Again,  in  the  old 
case  of  Anderson  v.  Anderson  (1679,  M.  11,509)  the  alleged  dona- 
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tion  of  certain  trade  goods,  and  a  small  sum  of  money  sent  by 
a  baxter  in  Holland  to  his  poor  brother,  not  a  merchant,  at  home, 
was,  in  an  action  raised  after  the  death  of  the  former,  referred  to 
the  oath  of  the  latter,  and  sustained. 

As  is  observed  by  the  Lord  Justice-Clerk  (Hope),  in  BarsUxw  v. 
Inglis  (5th  Dec.  1857,  20  D.  p.  234),  a  donation,  or  promise  to 
donate,  may  be  established  by  the  donor  or  promiser  himself,  under 
a  reference  to  his  oath. 

Such  a  mode  of  proof,  however,  is  naturally  seldom  met  with. 
When  a  gift  {irUer  vivos)  is  followed,  as  it  generally  is,  by  delivery 
of  the  subject,  the  donee  stands  on  the  legal  presumption  of  owner- 
ship created  by  possession.  On  the  other  hand,  assuming  there  has 
been  no  delivery,  it  is  almost  hopeless  to  expect  that  a  reference  to 
.the  donor's  oath  will  extort  from  him  that  which  his  candour 
and  generosity  do  not  spontaneously  induce  him  to  give. 

Eemarks  of  a  substantially  similar  kind  apply  to  donations  mortis 
causa,  according  as  delivery  has  or  has  not  been  made  to  the  donee 
during  the  donor's  lifetime.  Should  the  question — ^gift  or  no  gift — 
arise  after  the  alleged  donor's  death,  a  reference  to  his  oath  is,  of 
course,  impossible ;  and  it  does  not  appear  to  have  yet  been  decided 
that  in  the  case  of  a  donation  mortis  causa — as  in  contrast  to  a 
legacy  (of  which  immediately) — the  matter  can  competently  be 
referred  to  the  oath  of  the  executor  (whether  representative  or  not) 
of  the  deceased. 

A  referei\ce  to  the  oath  of  the  alleging  donee  may,  of  course,  be 
made  by  such  executor.  An  example  to  this  effect  occurs  in  Mitchell 
V.  Wright  (1759,  M.  8082).-  This  course  will  naturally  only  be 
adopted  in  the  case  where — delivery  of  the  subject  having  been 
made — the  executor  seeks  to  revindicate  its  possession. 

A  mere  promise  to  donate,  or  a  gratuitous  promise  to  pay  money 
— eg.  as  cautioner  for  another — appears  to  be  not  proveable  by 
witnesses  (Ersk.  iv.  2,  20;  Auchinleck  y.  Gordon,  1580,  M.  12,382; 
Deuchar  v.  Brovm,  1672,  M.  12,386).  The  case  of  Wood  v.  BobeH- 
son  (1672,  M.  12,225)  is  not  inconsistent  with  this  rule:  for  there 
the  Court's  judgment  was  rested  on  the  technical  ground  that  the 
pursuer  of  the  reduction  of  the  commissaries'  decision  allowing  parole 
proof,  had,  by  omitting  timeously  to  object  thereto,  barred  himself 
from  afterwards  urging  its  incompetency. 

In  Foiheringham  v.  Hunter  (1708,  M.  12,414)  it  was  held  that 
a  promise  to  give  a  piece  of  plate,  or  £20  in  consideration  of  the 
superior  passing  from  his  right  to  irritate  the  vassal's  feu  in  a 
certain  event,  could  not  be  proved  by  witnesses.  Here,  although 
the  promise  bore  reference  rather  to  an  onerous  compact  than  to  a 
gratuitous  gift,  parole  evidence  to  instruct  it  was  deemed  inadmis- 
sible. 

As  in  contrast,  to  a  donation  mortis  caiisa,  a  donation  testamen- 
tary or  legacy  of  money  to  the  extent  of  £100  Scots  may  be  proved 
by  witnesses.    The  reason  for  fixing  the  limit  of  a  nuncupative 
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money  legacy  at  £8,  6s.  8d.  sterling,  is'  traceable  to  onr  rule  of  law, 
which  excludes  proof  by  witnesses  of  sums  exceeding  this  amount, 
due  under  an  obligation  to  pay,  or  repay,  such  as  loan  (Ersk.  iii  9, 
7,  and  iv.  2,  20). 

It  does  not  very  distinctly  appear,  either  from  the  dicta  of  our 
Judges  or  institutional  writers  (see  Ersk.  iii  9,  7,  passim),  whether 
a  moveable  subject  (not  being  money),  exceeding  in  value  the  sum 
of  £8,  6s.  8d.,  can  be  hequecdhed  as  a  nuncupative  legacy,  in  con- 
trast to  given  as  a  donation  mortis  causa.  Although  this  point  was 
probably  raised  under  the  arguihent  submitted  in  JVhitefoord  v. 
^iton  (1742,  M.  8072  &  12,338),  the  circumstances  of  the  case 
-were  such  as  did  not  involve  its  solution,  even  assuming,  as  may 
perhaps  be  done,  that  the  value  of  "  the  watch,  chain,  and  seal " 
there  referred  to,  exceeded  £100  Scots. 

£eference  to  an  executor^s  oath  is  competent  to  prove  alleged 
verbal  instructions  given  to  him  by  the  deceased  to  distribute  a 
part,  or  even  the  whole,  of  his  estate  in  a  particular  manner.  This 
holds  good,  whether  the  executor  be  the  representative,  or  merely 
the  trustee,  of  the  deceased.  In  either  capacity  he  is  bound  to 
carry  into  effect  the  defunct's  wishes.  Hence,  nuncupative  legacies 
to  an  indefinite  amount  may  thus  indirectly  be  proved  by  parole 
evidence.  (See  Ersk.  iii.  9,  7;  Hannah  v.  Ghithrie,  1738,  M. 
3837,  reported  by  Elchies  Legacy  5,  and  in  5  Br.  Supp.  203,  under 
the  title  of  Fhin  v.  Outhrie.) 

{To  be  conHnued,)       ^   A    ( 
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Inaugural  Addrkss  delivered  to  the  Glasoow  Juridical  Socistt, 
ON  29th  October  1873,  bt  J.  A.  Dixon,  Esq.,  Writer,  Glasgow. 

By  Codification  I  understand  the  systematic  reconstruction  or 
rearrangement  on  scientific  principles  and  according  to  a  scientific 
method,  and  the  authoritative  republication,  of  any  body  of  Law. 
In  this  country  the  demand  for  Codification  originated  with 
Bentham,  and  it  has  continued  to  be  urged  with  so  much  pertinacity 
and  effect,  that  probably,  at  the  present  time,  it  may  be  regarded 
as  a  settled  point  that  some  scheme  of  Codification  of  the  Law  of 
England  will  be  attempted,  and  any  practical  consideration  of  the 
matter  must  now  perhaps  be  directed  rather  towards  the  best 
possible  method  and  plan  of  codifying,  than  to  answering,  either 
affirmatively  or  negatively,  the  question  whether  Codification  should 
be  attempted  at  alL 

Bentham — who  had  so  profound  a  sympisithy  with  the  French 
Bevolution  in  all  its  movements — was  fascinated  by  the  publication 
•of  the  Code  of  France — ^which,  with  all  its  faults,  wj(^  imquestionably 
one  of  the  most  splendid  achievements  of  the  Bevolution.  He  saw  in 
that  Code,  as  he  imagined,  an  end  of  all  the  frightful  perversions  of 
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justice  in  France  which  had  preceded  the  Bevolution,  and  eager  as 
he  was  to  find  a  remedy  against  the  vagueness  of  the  English 
Common  Law,  which  lent  itself,  in  the  hands  of  unscruprdous- 
judicial  partizans,  only  too  readily  as  an  instrument  of  political  and 
social  tyranny — Bentham,  I  say,  may  be  excused  for  thinking,  as 
he  did,  that  Codification  of  the  Law  was  the  grand  remedy  for  all 
the  social  and  political  evils  against  which  he  carried  on  such  a 
vigorous  and  uncompromising  warfare  all  his  life  long.  Since  hi& 
time,  that  which  was  to  hun,  from  the  state  of  circumstances 
existing  then,  a  pressing  and  urgent  necessity,  a  means  of  protection 
against  judicial  tyranny,  has  become,  though  the  circumstances 
have  long  passed  away,  one  of  the  traditionary  watchwords  and 
Shibboleths  of  the  school  of  disciples  who  have  taken  up  Bentham's 
intellectual  inheritance  and  traded  on  it,  with  more  or  less  profit 
and  increase,  during  the  last  half  century.  The  Codification  of  the 
Law  of  France  in  1791  was  really  a  problem  of  very  different 
character  from  the  Codification  of  the  Law  of  England,  and  before 
entering  on  the  broader  aspects  of  the  question  of  Codification,  it 
may  perhaps  be  well  to  take  a  glance  at  the  history  of  Codification 
in  that  country  to  which  appeals  are  so  constantly  made,  as  present- 
ing an  example  and  proof  of  how  easy  it  is  to  codify  a  National 
Law. 

Strictly  speaking,  the  whole  history  of  French  Law  is  that  of  a 
continuous  process  of  Codification,  from  the  earliest  times,  going  on 
contemporaneously  and  simultaneously  with  the  development  of 
the  law  itself,  of  which  process  the  Code  Napoleon  was  only  the 
final  step  in  the*  series.  For  the  origin  of  this  impulse  towards 
Codification — the  germ  of  the  idea  of  uniting  all  the  existing  laws 
into  a  single  Code — we  must  go  back  to  Charlemagne,  as  in  the 
case  of  many  other  of  the  great  ideas  which  continue  to  bear  fruit 
even  in  the  present  day.  "  He  dreamed,"  says  Eginhard,  his  secretary 
and  son-in-law — "he  dreamed  of  adding  to  the  two  Frankish  laws'' 
(the  Salic  and  the  Bipuarian)  "  what  was  wanting,  and  of  uniting- 
them  into  one  sole  Code,  making  their  differences  disappear  and 
correcting  their  defects."  When  the  Empire  of  Charlemagne  was. 
destroyed,  and  feudal  France,  returning  to  Germanic  and  Gaulisb 
habits,  feU  asunder  into  a  multitude  of  separate  peuplades,  obliged 
to  suffice  for  themselves  in  the  absence  of  genend  laws,  and  when 
the  Capitularies  of  Charlemagne  had  fallen  into  desuetude,  the 
various  customary  usages  which  arose  were  collected  into  Systems 
of  Local  or  Territorial  Law,  with  that  organizing  spirit  which  led 
Ausonius  even  in  the  fourth  century  to  bestow  on  France  the 
epithet  of  Franda  Legifera,  If  Charlemagne  marks  the  first  stage- 
of  the  progress  of  Legislative  France,  St  Louis  marks  the  second. 
An  ordinance  of  this  prince  prescribed  the  redaction  of  the  various 
Customs,  and  his  Etdblissements  are  an  effort  to  secure  the  use  of  one 
certain  and  definite  law  throughout  "ova  whole  seignoryand  kingdom 
of  France."    On  looking  over  one  of  these  primitive  collections,  Louis 
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XI.,  always  intent  on  the  idea  of  the  tinity  of  the  monarchy,  issued 
an  ordinance  in  which  he  says,  "  I  will  that  all  the  laws  of  France 
be  written  in  French— and  in  one  fine  volume— one  law,  one 
weight,  one  measure."     In  1453,  when  France  was  just  emerging 
from  the  English  wars  that  had  nearly  destroyed  the  kingdom,  an 
ordinance  of  Charles  VII.  commands  that  the  redaction  of  the 
Customs  be  continued ;  and  the  work  went  on  in  this  and  succeed- 
ing reigns  by  royal  commissioners  appointed  in  the  different  prov- 
inces.   From  that  time  the  progress  of  French  Le^slation  continued 
slowly  but  surely  advancing  towards  the  Code  If apoleon — ^thanks 
to  the  influence  of  Soman  ideas  and  the  ideal  of  a  Code  kept  before 
them  by  the  Corpus  Juris — to  the  efforts  of  the  Parliaments, — to 
the  ceaseless  struggle  towards  unity  on  the  part  of  the  Crown  on 
the  one  hand,  and  to  that  intelligent  vitality  in  the  nation,  that 
need  of  centralization  natural  to  a  people,  originally  composed  of 
races,  different  indeed,  but  admirably  formed  to  seize  each  other 
and  unite  in  a  state  of  combination  determined  and  controlled  by 
natural  affinities,  and  not  merely  a  state  of  mechanical  aggregation. 
The  steady  tendency  and  continuous  effort  of  France  towards  a  Code, 
from  the  ordinance  of  Louis  XI.  to  the  commission  of  Napoleon  in 
1800,  is  distinctly  traceable  through  the  whole  history  of  French 
Law.    The  ordinances  of  Orleans,  of  Moulin  and  of  Blois, — from 
1561   to  1573, — ^the  work  of  the  Chancellor  de  L'H8pital,  wanted 
jiothing,  for  that  epoch,  but  the  name  of  a  Code.     The  Code  Henri 
^-called  also  Les  Basiliques — under  Henri  III. — the  work    of 
Bamab^  Brisson,  first  President  of  the  Parlement  in  the  time  of 
the  League  (more  familiar  to  Students  of  Civil  Law  as  Brissonius, 
the  author  of  the  Lexicon  Juridicum  and  the  book  dt  Formtdis 
Popdi  Somani),  was  formally  and  of&cially  sanctioned  by  the 
Parliament.     Henry  IV.  re-edited  this  Code,  with  the  introduction 
of  a  great  deal  of  matter  from  the  CivU  Law,  which  raised  the  work 
nearer  to  the  conception  of  a  scientific  system,  and  the  appearance 
of  this  scientific  element  in  the  Code  is  probably  due  to  the  pro- 
found impetus  towards  the  study  of  scientific  Jurisprudence — at 
least  of  Civil  Law,  which  is  nearer  than  any    other  to  scientific 
Jurisprudence — which  was  communicated  to  the  age  by  the  works 
and  prelections  of  Cujacius.     In  1630  came  a  new  effort  by  Michel 
de  Marillac,  Keeper  of  the  Seals,  which  is  known — derisively — as 
the  Code  Michaud.    The  President  Lamoignon  and  Colbert  pro- 
duced those  celebrated  Ordinances  of  Louis  XIV.  which  appeared 
under  the  title  of  the  Code  Louis,  one  of  which,  the  Ordonnance  de  la 
Marine  of  1681,  is  familiar  enough  to  mercantile  lawyers  all  over 
the  world  as  the  basis  of  Valines  great  Commentary.   Colbert's  desire 
was  that  this  Code  of  Ordonnances  should,  as  he  expresses  himself, 
'^  be  as  complete  for  the  Law  of  France  as  that  of  Justinian  was  for 
the  Boman  Law."    From  the  time  pf  Lamoignon  the  idea  of  a 
perfect  Code  became  a  traditionary  idea  of  the  French  Parliaments 
— that  is  to  say,  a  possession  of  the  legal  profession — and,  inheriting 
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these  traditdons,  the  celebrated  Chancellor  D'Agueaseau  resumed 
the  work  of  codification — inspired  with  the  notion  of  a  more  sci- 
entific system  by  Domat's  great  work  Les  Lois  Civiles  dam  Uwr  ordrt 
naiurelf  which  was  itself  a  profound  effort  of  genius  towards  codify- 
ing and  systematising  the  universal  principles  of  Law  and  Equity. 

It  is  somewhat  difficult  now-a-days  to  realize  the  enormous  stride 
in  scientific  Jurisprudence  which  this  work  of  Domat's  made. 
Look  into  the  works  of  the  mere  jurists  that  preceded  him — ^into 
those  of  Cujacius,  the  greatest  of  them  all— see  the  aridity,  the 
supersubtilty,  the  superstitious  reverence  for  the  letter  of  the 
Soman  law — ^the  intrinsic  greatness  of  which,  amid  all  its  incoher- 
ences and  contradictions,  still  overmastered  and  subdued  the  best 
intellects  and  held  them  in  slavish  subjectioa  Domat  doubted  the 
infallibility  of  that  Legislation  which  on  all  hands  received — ^and  of 
all  the  work  of  practical  Legislation  ever  accomplished  on  earth 
was  best  entitled  to  receive — ^the  namie  of  Batio  Scripta.  The 
source  of  aJl  law — he  reflected — is  equity,  which  is  natural  to  all 
men, 'and  it  is  necessary  therefore  to  trace  back  and  find  the 
relation  which  unites  every  positive  law  to  this  common  principle. 
This  is  a  mere  platitude  now,  but  it  was  a  flash  of  lightning  then. 
It  was  the  substitution  of  Reason  for  Authority  in  that  depsurtment 
of  human  thinking  where,  with  the  exception  perhaps  of  theology, 
authority  is  most  naturally  paramount.  Domat  found  Juris- 
prudence in  his  days  fallen  into  merely  an  art — the  ars  asqui  et 
boni,  according  to  the  one  half  of  the  famous  definition  in  the 
Institutes, — ^he  restored  it  to  the  long  lost  dignity  which  the  Soman 
jurist  attributed  to  it  in  the  other  half  of  that  definition — ^he  first 
made  it  the  Divinarum  atque  humanarum  rerum  notitia,  the  justi 
atque  injusti  seierUia}  Domat  was  a  Cartesian  and  also,  in  his  secret 
heart,  a  Jansenist.  One  can  almost  fancy  that  the  influence  of 
Descartes'  Discours  sur  la  Methode  is  visible  in  the  rigorous  deduc- 
tion and  enchaiimient  of  legal  propositions,  so  clearly  connected 
with  their  principle  in  justice  and  so  systematized  in  perfect  logical 
ordination  and  subordination;  while  the  spirit  and  courage,  the 
whole  intellectual  temperament  and  attitude  of  Pascal,  are  recalled 
in  the  appeal  fi'om  authority  to  the  light  of  reason  and  conscience 
which  forms  the  motif  of  his  whole  work. 

The  connection  of  Domat  with  D'Aguesseau,  and  the  pro- 
found veneration  with  which  the  great  Chancellor  regarded  the 
still  greater  jurist's  work,  are  undoubted  facts.  And  in  looking 
at  the  method  and  plan  which  D'Aguesseau  laid  down  for  himself 
in  his  project  for  a  Revised  Code,  and  at  the  portion  of  his  project 
which  he  completed,  as  well  as  at  the  papers  and  consultations  of 
which  a  part  have  been  recently  published  by  M.  Monnier  in  the 
life  of  D'Aguesseau,  one  sees  (and  this  is  why  I  mention  Domat) 
how  the  new  growth  and  development  of  law  which  Domat  created 
was  immediately  absorbed  and  reproduced  in  the  new  CodificatioD« 

^  Is  there  not  here  some  confusion  between  Celsus*  definition  of  ju$  recited  \if 
Ulpian  in  the  Pandects  and  the  definition  of  jurispruderUia  in  the  Institutes  ? — Ed. 
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Domat,  again,  created  Pothier,  who  spent  the  first  twenty  years  of 
his  professional  life  in  codifying  the  Corpus  Jv/n&  and  reducing  it 
to  order  and  system.  His  vernacular  treatises,  again,  in  which 
every  branch  of  law  is  analysed  to  its  elements,  and  developed  from 
them  in  scientific  order  and  precision,  in  which — after  having 
Temounted  to  the  first  principles,  he  descends  to  their  last  conse- 
quences— ^in  an  order  which  is  almost  geometrical,  and  with  a 
transparent  lucidity  and  simplicity  of  expression  that  have  never 
been  equalled;  these  treatises  of  Fothier  formed,  one  might  say — 
along  with  the  results  of  the  previous  Codifications — ^the  basis  of 
the  last  great  Codification  of  the  Law  of  France  under  Napoleon. 
.Again  there  recurs  the  same  absorption  and  assimilation  of  the 
growth  and  increase  of  the  Law  into  the  Coda  Any  one  familiar 
"mth  Pothier's  treatises  recognises  at  once,  on  looking  into  the  cor- 
i^esponding  sections  of  the  Code  Napoleon,  Pothier's  order  and 
arrangement,  the  plan,  the  results,  the  very  words  of  Pothier. 

When  we  talk  therefore — as  Bentham  did  and  as  people  stiU  do 
—of  the  analogy  of  the  problem  of  Codification  in  France  with  the 
problem  of  Codification  in  England,  we  foiget  that  the  Code  of 
France  did  not  spring  in  complete  array  from  the  brain  of  Napoleon 
— ^we  forge^  the  slow  gestation  of  centuries  that  preceded  its  birth — 
or  rather  how,  born  necessarily  immature,  it  returned  like  the  fabled 
marsupial  animals  of  Australasia  again  and  again  into  the  womb  to 
undergo  a  process  of  regeneration.    We  forget  that  it  was  not  made 
to  order,  as  our  Code  must  be,  but  rather  grew,  absorbing  into  itself 
from  century  to  century  every  increment  and  development  of  the 
national  law — ^how  the  Code  was,  as  a  French  author  has  said,  the 
thought  of  all  French  generations  down  through  all  the  ages,  and 
slowly  secreted  and  spun  from  the  entrails  of  the  nation  during  the 
whole  course  of  the  national  existence.    Bentham  thought  nothing 
of  that  when  he  appealed  to  the  example  of  the  Code  Napoleon  or 
its  origin,  nor  did  he  live  to  see  what  the  Code,  declared  final  and 
absolute,  has  done  for  or  against  French  jurisprudence  in  its  opera- 
tion and  efTect.    Intense  but  narrow — a  positivist  and  iconoclast 
both  by  force  of  circumstances  and  by  intellectual  constitution — 
cognizant  only  of  the  immediate,  the  definite,  and  tangible — with 
no  eye  for  the  deeper,  subtler,  less  obtrusive  but  not  less  powerful 
elements  which  determine  the  condition  and  action  of  every  human 
institution — ^those  remoter  factors  which  have  produced  and  still 
contribute  to  the  growth  and  development  and  determine  the  char- 
acter of  national  law — with  a  powerful  instinct  undoubtedly  for 
organizing,  but  also  with  that  superficially  logical  habit  which  so 
confidently  sums  up  into  definite  formulas  the  Uttle  all  that  can  be 
readily  expressed  by  them,  and  makes  nothing  of  the  impalpable 
and  imponderable  elements  which,  like  heat  and  electricity  in  the 
physical  world,  so  readily  elude  the  grasp  yet  so  energetically  affect 
the  course  of  human  affairs — Bentham,  I  say,  saw  no  difficulty  at 
all  in  replacing  by  a  Code,  made  to  order  by  any  set  of  juridical 
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joumejanen  that  the  moment  might  provide,  the  whole  existing  law 
and  law  sources  of  a  nation. 

His  arguments  in  favour  of  codifying  English  law  are  considera- 
tions that  lie  on  the  surface  of  the  question.  Every  tyro  in  law 
and  every  amateur  in  politics  has  them  at  his  fingers'  ends.  Tou 
need  no  knowledge  of  how  the  law  has  grown  and  still  grows — ^no 
scientific  grasp  of  the  difierence  between  written  and  unwritten  law 
to  comprehend  them.  That  a  definite  and  certain  law  is  better  than 
a  vague  and  variable  one — a  well-known  law  better  than  a  recondite 
one — that  a  compact,  accessible,  and  systematized  body  of  law — all 
contained  between  the  two  covers  of  a  single  book — ^is  better  than  a 
floating  mass  of  decisions,  customs,  axioms,  rules,  principles,  analogies, 
anomalies,  come  no  one  knows  whence,  abiding  no  one  knows  where 
— these  are  obvious  arguments  and  weighty  arguments — truisms  in 
short  of  which  no  variety  of  acrimonious  invective,  no  amount  of 
facetious  illustration,  such  as  are  usually  employed  in  elucidating 
them,  can  intensify  the  real  force  and  value.  But  all  that  being 
conceded,  let  us  consider  whether  it  exhausts  the  whole  matter. 
Let  us  consider  what  it  is  we  propose  to  do  when  we  propose  to 
supersede  our  law  as  it  stands  by  a  Code.  What  is  our  law  as  it 
stands  ?  I  mean  our  Common  Law — ^the  Lex  non  scripta,  which  in 
regard  to  this  question  of  Codification  is  all  we  have  to  consider. 
The  question  of  Codification  is  of  no  great  scientific  importance  in 
regard  to  our  Statute  Law,  although  undoubtedly  it  is  of  immense 
practical  importance  as  a  matter  of  convenienca  If  Codification 
merely  meant  that  the  Statutes  at  large  should  be  revised,  digested, 
consolidated,  nobody  could  hesitate  about  it.  A-  consolidation 
Statute  is,  in  its  origin  and  characteristics,  exactly  similar  to  the 
Statutes  it  consolidates :  if  it  is  more  precise,  more  consistent,  more 
methodical  in  arrangement  than  they  are,  so  much  the  better.  But 
it  is  just  another  big  Statute  in  place  of  a  number  of  smaller  ones, 
*and  a  Code,  so  far  as  it  merely  consolidated  the  whole  Statutes, 
would  just  be  another  of  the  same.  When  I  contrast  the  law  of  a 
Code  with  the  Law  as  we  have  it,  I  mean  of  course  to  contrast  it 
with  what  we  have  called  our  unwritten  Law,  that  same  floating 
mass  of  decisions,  customs,  axioms,  rules,  principles,  analogies  and 
anomalies,  of  which  the  origin  and  characteristics  are  so  widely 
different  from  those  of  Statute  Law.  To  realize  this  difference  let 
us  look  for  a  little  at  the  sources  and  mode  of  development  of  our 
unwritten  law,  and  at  the  peculiar  qualities  which  it  derives  from 
the  way  in  which  it  originates  and  is  developed. 

The  chief  sources  of  our  unwritten  Law  may  be  enumerated  as 
Judicial  decisions, — the  law  of  the  Commentaries  of  the  great  jurists, 
— and  usage  and  custom.  The  growth  of  law  from  judicial  decision 
or  precedent  is  a  result  of  that  generalizing  faculty  which  man 
instinctively  brings  to  bear  on  every  series  of  facts  \Le  comes  in 
contact  with — the  power  and  habit  of  reducing  the  particular  to  the 
general — of  abstracting  the  common  principle  from  the  specialties 


THE  CODmCATION  OF  THE  LAW.  311 

that  encumber  it — and  of  elevating  that  principle  to  a  rule  of  more 
or  less  comprehensiveness.  These  primary  rules  themselves 
gradually  undergo  the  same  process  and  are  extended  into  wider 
rules,  and  these  rules  extend  or  shoot  out  their  analogies  in  every 
direction  into  cognate  matters,  until  what  was  originally  a  mere 
aggregation  of  detail  has,  under  a  law  of  our  nature  and  by  a  pro- 
cess going  on  as  it  were  spontaneously  within  the  mass  itself,  crys- 
tallized itself  into  order,  symmetry,  system,  science,  Law.  This 
instinct,  which  is  the  source  of  all  human  efforts  at  order  and  ar- 
rangement, is  the  germ  of  the  science  of  Law  and  of  every  other 
^ence.  It  is  these  rules  and  their  analogies  that  constitute  the 
origin  of  our  Common  Law,  and  the  continuance  of  the  process,  which 
goes  on  unceasingly,  constitutes  the  growth  and  development  of 
the  Common  Law.  The  truth  is,  as  Sir  Henry  Maine  has  taken 
some  trouble  to  show,  the  idea  of  law  itself  is  posterior  in  date  to 
that  of  judicial  decision,  in  which  it  has  its  fountain  and  origin. 
When  at  a  later  period  there  has  grown  up  alongside  of  this  un- 
written Law  a  body  of  statute  Law,  created  by  the  direct  authority 
and  express  command  of  the  sovereign  power  in  the  state,  the  mani- 
fest difference  in  the  origin  and  character  of  the  latter  has  often 
suggested  questions  as  to  the  source  and  authority  of  the  former — 
whence  it  derives  its  being  and  its  obligatory  forca  Its  legitimacy 
is  disputed,  and  the  continuance  of  the  process  by  which  law  is 
made  by  judges  in  the  exercise  of  their  judicial  duties,  is  challenged 
as  a  usurpation  of  legislative  functions  which  are  said  not  to  belong 
to  the  judges.  No  doubt  there  may  be  some  foundation  for  the 
charge  that  judges  have  occasionally,  under  the  guise  of  appealing 
to  the  ancient  Common  Law,  and  protesting  against  any  idea  of 
exercising  legislative  functions,  in  reality  exercised  the  power  of 
legislating  to  a  very  large  extent  But  where  the  regular  process 
of  legislation  is  so  inadequate  as  ours  has  always  been  to  meet  the 
growing  wants  of  society  in  respect  to  those  matters  that  come 
under  the  notice  of  Courts  of  Law,  some  such  expedient  w^  inevit- 
able in  cases  where  the  Common  Law  furnished  no  direct  authority, 
no  immediately  applicable  principle,  or  no  analogy. 

The  law  of  the  Commentaries  of  the  great  jurists  is  another 
important  source  of  Common  Law,  though  it  is  used  rather  as  an 
argument  to  convince  than  an  authority  which  binds.  The  succes- 
sive recognitions  by  judges  establish  the  authority  of  the  Com- 
mentary until  at  last  its  authority  equals  or  outweighs  that  of  the 
most  eminent  judge.  The  Common  Law  as  you  find  it  in  Stair, 
Erskine,  Coke,  Pothier,  differs  from  the  decisions  of  the  judges  in 
this,  that  the  decisions  apply  to  the  individual  case — their  law  is 
concrete  c  the  principle  of  a  decision  has  to  be  extracted,  often  with 
great  difficulty  and  labour;  but  the  commentator  often  deals  with 
matters  in  the  abstract,  lays  down  propositions  applicable  to  a  whole 
series  of  cases — infers  one  principle  from  another — foresees  new 
combinations  and  provides  for  them.    He  puts  the  decisions  into 


312  THE  CODinCATION  07  THE  LAW. 

his  vat,  and  dissolyes  them,  and  then  crystallizes  their  essential 
principles  and  analogies  out  in  clearness  and  puritj.  But  though 
his  extract  of  the  decisions  is  of  higher  scientific  value  than  the 
decisions  it  is  of  less  authority  ftr  ae,  yet  the  process  of  revisiou 
and  criticism — of  sifting,  selection,  rejection,  which  the  Commen- 
taries undergo  in  the  course  of  the  practical  work  of  the  Courts,  is 
what  gives  the  Law  of  the  great  Commentators  its  ultimate  au- 
thority as  a  part  and  parcel  of  the  Conmion  Law. 

The  growth  of  custom  and  usage  is  an  independent  source  of 
unwritten  law — ^not  merely  (as  Austin  will  have  it)  a  branch  of 
judge-made  law.  Custom  is  a  notion  older  than  law  itself — and 
perhaps  it  is  solely  as  a  branch  of  custom  or  usage  that  judicial 
decision  in  primitive  periods  begins  to  form  law.  A  very  consider- 
able proportion  of  the  universal  rules  of  law  in  every  country  con- 
sist merely  of  customs  sanctioned  by  judicial  recognition.  They 
ultimately  pass  into  law  and  are  no  longer  called  customs.  But  to 
a  certain  extent,  and  with  limitations  imposed  by  the  development 
of  the  authority  of  the  other  factors  of  the  Conmion  Law,  custom 
still  continues  both  to  remodel  and  to  create  law.  Judicial  deci- 
sion cannot  abrogate  Statutes,  but  custom  does.  Look  at  the 
immense  mass  of  Statutes,  as  well  as  of  once  clearly-ascertained,, 
well-defined,  and  vigorously  operative  rules  and  maxims  of  Com- 
mon Law  which  have  gradually  yielded  to  the  slow  solvent  power 
of  contrary  custom,  and  you  will  realize  at  once  the  immense 
amount  of  organic  change  which  custom  imperceptibly  but  by 
incessant  action  operates' in  the  course  of  generations  on  almost 
every  part  of  the  law. 

This  slow  and  gradual  evolution  or  spontaneous  growth  fix)m 
judicial  decision,  and  the  slow  operation  of  custom  in  determining 
organic  changes  in  all  the  departments  of  law,  explains  how  it  is- 
that  there  is  a  continuous  process  of  refinement  going  on  in  the 
Common  Law  of  a  country  in  all  i^es.  As  institutions  undergo  a 
silent  modification;  as  morality  progresses;  as  new  needs  and  modes 
of  satisfying  needs  come  to  the  surface,  and  as  the  countervailing 
facts  of  new  modes  of  fraud,  of  oppression,  and  of  crime  also  pre- 
sent themselves,  a  demand  for  suitable  laws  or  modifications  appli- 
cable to  the  ever-new  circumstances  makes  itself  felt  on  every  side; 
and  is  instinctively  responded  to  by  judges,  at  once  the  sharers  and 
regulators  of  public  sentiment.  The  change  in  laws  so  brought 
about  is  so  exceedingly  minute  from  day  to  day,  that  it  will  only 
be  noticed  by  comparing  classes  of  decisions  made  at  tolerably  long 
intervals  of  time  on  the  same  states  of  fact  and  when  no  positive 
legislation  has  intervened.  Take  a  volume  of  Morison's  Dictionary 
and  look  through  it  from  this  point  of  view,  and  you  cannot  fail  to 
be  struck  with  the  evidences  of  this  slow  but  incessant  process  of 
organic  change.  You  see  whole  sections  of  law  silently  transformed, 
you  see  new  regions  arising  and  others  disappearing,  not  by  violent 
revolutions,  but  by  the  astonishing  operation  of  some  slowly  work- 
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ing  causes,  whose  existence  becomes  visible  and  wliose  effects  are 
to  be  measuied  only  bj  generations  or  centuries — ^like  the  stupen- 
dous geological  changes — that  continuous  formation  and  destruction 
of  strata — ^the  submersion  of  ancient  continents — ^the  upheaval  of 
new — not  by  cataclysms  and  earthquakes,  but  as  the  result  of  forces 
which  are  in  active  operation  around  us  day  by  day,  and  which 
produce  so  little  disturbance  that  their  very  existence  is  unperceived 
till  we  contemplate  their  vast  results  over  epochs  and  aeons  of 
tima 

What  has  been  the  great  factor  in  the  creation  of  the  Mercantile 
Law  ?  Not  legislative  intervention :  our  Mercantile  Law  has  been 
the  product  almost  entirely  of  custom  and  judicial  decision,  and 
in  the  various  stages  of  its  history  it  has  moulded  and  adjusted 
itself  with  the  most  remarkable  sensitiveness  to  the  progress  of 
commerce  and  civilization.  The  progress  in  this  particidar  depart- 
ment of  law  is  perhaps  nowhere  better  observed  than  in  such  a 
book  as  Mr.  LangdelUs  collection  of  Cases  on  Contracts  from  the 
earliest  periods  of  English  Law  down  to  the  present  day.  Another 
great  region  or  tract  of  law  which  has  undergone  in  a  very  remark- 
able manner  this  process  of  silent  and  imperceptible  change  is  the 
whole  region  of  doctrines  pertaining  to  Trusts  and  Fraud — ^the  pro- 
minent matters  of  equity  jurisdiction  in  England.  The  whole 
doctrines  of  equity,  both  as  avowedly  administered  *in  the  Equity 
Courts,  and  as  they  have  in  a  leas  obtrusive  way  crept  into  and 
pervaded  the  decisions  of  the  Courts  of  Common  Law,  all  these 
doctrines  have  involved  themselves  into  the  state  of  high  moral  re- 
finement in  which  they  at  present  exist,  not  so  much  by  the  special 
moral  elevation  of  particular  judges  £is  by  the  concurrent  onward 
impetus  of  the  whole  community,  which  all  the  judges  have  shared 
and  felt  the  influence  of.  The  history  of  the  analogous  Praetorian 
jurisdiction  and  of  the  Praetorian  doctrines  in  Soman  law  is  another 
instance — ^particularly  in  questions  of  bona  fides,  culpa,  dolus,  Fidei 
commissa,— of  the  same  process  by  which  the  unwritten  law  of  a 
country  absorbs  into  itself  the  whole  gradual  refinement  and  eleva- 
tion of  advancing  civilization : — how  with  the  general  advance  in 
moral  sensitiveness  on  the  part  of  the  community  there  comes  a 
demand  in  matters  of  contract  and  ownership  and  legal  duty 
for  fine  and  still  finer  shades  of  faithfulness,  for  absolute  purity  of 
intention,  for  the  repression  of  all  indirectness  of  aim  and  duplicity 
of  purpose,  for  what  has  been  called  a  superior  refinement  of  moral 
scrutiny  into  the  duties  which  the  law  will  enforce,  the  negligences 
which  it  will  punish,  the  fraiids  which  it  will  defeat.  The  Prae- 
torian Jurisprudence  and  the  Equity  Law  of  England  developed 
themselves  under  widely  different  auspices,  and  I  think  the  growth 
of  both  systems  in  gradual  niceness  and  delicacy  of  perception  of 
the  subtlest  shades  of  legal  and  moral  distinctions,  is  a  proof  that 
an  unfettered  unwritten  law  grows  with  a  nation's  growth  and  re- 
fines itself  with  the  national  refinement.      The  writings  of  the 
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Eoman  lawyers  and  the  history  of  English  Equity  jurisdiction  alike 
exhibit  the  exquisite  accuracy  and  balanced  moderation  with 
which  in  the  hands  of  competent  lawyers  an  unwritten  Law  succeeds 
in  doing,  by  the  slow  process  of  adjustment  and  refinement  of  which 
I  have  been  speaking,  what  no  legislative  effort  ever  could  accom- 
plish,— I  mean  the  work  of  reducing  into  scientific  form,  of  fixing, 
circumscribing,  limiting,  getting  into  practicable  shape  as  instru- 
ments of  justice  the  apparently  indefinite  and  indefinable  principles 
of  morality— of  seizing,  appropriating,  and  applying,  day  by  day 
and  year  by  year,  the  insensible  increment  and  product  of  the  deep- 
ening moral  sense  and  conscience  of  the  nation.  This  is  what 
Savigny  means  when  he  says,  in  his  remarkable  Treatise  on  the 
Vocation  of  our  Age  for  Legislation,  that  the  largest  portion  of  the 
unwritten  Law  of  every  nation  is  the  exact  product  and  measure  of 
the  national  character  and  temper — a  reflex  of  its  life  and  progress. 
This  also  explains  the  immense  importance,  even  in  the  case  of  a 
modified  law,  of  not  overlooking  the  difference  between  a  process  of 
Codification  that  has  gone  on,  as  that  of  France,  simultaneously  as 
it  were  with  the  development  of  the  law,  and  a  code  to  be  framed 
At  one  stroke  and  made  absolute  and  final  such  as  ours  might  be. 

These  glances  at  the  origin  and  mode  of  development  of  the 
Common  Law  explain  its  possession  of  certain  peculiar  character- 
istics which  distinguish  it  from  law  which  is  the  direct  product  of 
legislative  action.  It  is  better  considered,  to  begin  with; — the 
decisions  out  of  wliich  it  is  being  continually  secreted  have  the 
advantage  which  thinking  or  consideration  applied  to  a  concrete 
case  always  has  over  consideration  of  an  abstract  proposition — over 
speculation  in  short  Each  fact  or  shade  of  circumstance  in  a  case 
brings  up  with  it  its  own  demand  for  accurate  consideration  and 
appreciation — ^prevents  too  sweeping  generalizations — compels  a 
more  cautious  scrutiny  of  all  the  relations  involved  in  the  problem 
— a  finer  and  subtler  discernment  of  the  exact  boundaries  and  extent 
and  reciprocal  limitations  of  the  conflicting  principles  involved- 
Each  new  principle,  or  new  modification  of  previous  doctrine, 
attained  in  the  process  of  judicial  decision,  is  the  result  of  a  struggle 
of  all  the  competing  principles  or  analogies  which  the  parties,  under 
the  strong  stimulus  of  self-interest,  can  bring  into  the  arena  on 
either  side.  Again,  the  laying  down  of  law  in  the  concrete,  when, 
whatever  principles  be  involved  in  the  decision,  all  that  is  decided 
is  the  case  itself  on  the  facts,  and  not  any  abstract  legal  proposition 
or  series  of  abstract  legal  propositions  apart  from  the  special  facts  of 
that  case,  has  this  effect,  that  while  each  case  works  towards  the 
complete  elimination  of  abstract  law,  it'  does  not  prevent,  to  any 
material  extent,  further  corrections  and  adjustments  which  may  be 
needed  to  reach  the  most  minute  modification  in  any  new  state  of 
facts,  without  involving  any  perilous  amount  of  vacillation  or  im- 
oertainty  in  the  law.  Thus  it  is  that  the  Common  Law  remains, 
like  a  glacier,  at  once  elastic  and  solid — ^thus  it  is  that  it  is  always 
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equal  to  the  demands  upon  it  and  yet  never  decides  more  than 
exactly  that  which  needs  to  be  decided.  A  legislative  measure 
almost  always  greatly  overreaches  the  need  when  it  does  not  fall 
short  of  it.  In  some  countries,  judges  are  compelled  to  formulate 
the  principles  of  their  decisions  in  the  shape  of  abstract  propositions 
concerning  what  they  find  to  be  law.  But  with  us  the  half-stated, 
half-implied  rcUiones  decidendi — sufficient  for  the  case  in  hand  but 
not  isolated  into  rigid  stiflfhess  and  finality — always  retain  that 
elasticity  and  plasticity  which  may  be  required  to  meet  the  justice 
of  the  next  case, — ^the  principles  are  indicated,  but  provisionally, 
and  subject  to  be  modified  by  the  unforeseen  demands  of  some 
other  set  of  circumstances.  It  is  because  our  Judges  are  absolved 
from  the  necessity  of  deciding  general  propositions  of  law,  and  be- 
cause even  when  so  stated  they  are  always  read  as  qualified  by  all 
the  special  circumstances  of  the  case,  that  two  results  follow:  (1)  that 
the  law  remains  bulky,  and  to  some  extent  vague  and  sometimes 
uncertain— exposed  to  all  the  vituperation  and  ridicule  which  the 
advocates  of  a  code  direct  against  it;  but  (2)  that  in  spite  of  all 
our  respect  for  precedents,  the  Common  Law  has  remained  90  long 
plastic,  flexible,  vital,  self-developing,  self-amending,  self-adjusting 
and  self-refining, — ^a  living  growth  out  of  the  finer  thought  and 
deeper  morality  of  the  people  and  not  a  strait  jacket  for  the  succeed- 
ing generations.  An  unwritten  law  developing  itself  in  the  way  I 
have  endeavoured,  to  sketch,  makes  no  effort  to  imprison  its  prin- 
ciples in  formal*  sentences :  it  holds  that  a  rule  of  law  is  greater, 
•wider,  and  deeper  than  any  possible  expression  of  it,  while  the  law 
of  a  statute  or  of  a  code  is  necessarily  hemmed  in,  cribbed  and 
confined  by  the  imperious  restrictions  of  the  verbal  and  grammati- 
cal forms  in  which  it  is  authoritatively  enunciated.  Hence  Mr. 
Best  has  distinguished  them  as  a  Law  of  Principles  on  the  one 
hand,  a  Law  of  Language  on  the  other.  Neither  in  Statute  nor 
Code  can  any  legislator  fully  anticipate  and  exhaust  the  possibilities 
of  the  future,  nor  can  a  final,  absolute  and  exclusive  written  law, 
which  derives  its  authority  and  binding  force  solely  from  its  being 
the  verbal  expression  of  the  will  of  the  sovereign  power,  be  made, 
by  any  contrivance  or  machinery,  to  retain  its  authority  and  yet 
allow  itself  to  be  altered,  modified,  and  adjusted  from  day  to  day 
by  the  discretion  of  judges.  By  no  process  can  a  written  law  of 
this  kind  be  endowed  with  that  function  of  continuous  self-amend- 
ment,— that  spontaneous  growth  from  within, — that  vitality  which 
is  the  great  characteristic  of  our  common  law. 

Now  the  question  is.  Must  we,  in  order  to  attain  the  undeniable 
advantages  of  Codification,  sacrifice  these  peculiar  advantages  of 
our  Law  as  it  exists — must  we  arrest  the  spontaneous  growth  of 
law,  which  is  one  of  the  most  obscure  yet  one  of  the  most  precious 
functions  of  the  national  life,  by  freezing  it  all  up  into  the  form  of 
a  clear,  final,  rigid  and  absolute  code?  Must  the  free  play  and 
influences  of  those  forces,  which  at  present  build  up  and  refine  our 
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law,  be  allowed  in  future  to  run  to  waste,  and  our  law  remain,  in 
all  time  to  come,  a  fixed,  inert,  lifeless,  stranded  thing — ^knowing  no 
progress,  possessing  no  plasticity, — ^left  behind  by  the  nation  in  its 
advance  ?  Must  the  law  and  the  life  and  progress  of  the  nation 
be  sundered?  It  depends  on  what  conception  we  form  of  how  we 
are  to  set  about  the  work  of  Codification,  and  how  we  are  to  cany 
it  out,  whether  we  can  to  any  extent  reconcile  a  Code  with  the 
retention  of  the  .vital  growth  and  development  of  our  law.  If  we 
are  to  retain  that  growth  of  the  law,  I  think  it  clear  that  in  what-  - 
ever  efforts  we  make  towards  a  Code  of  some  kind  or  other  we  must 
abandon  the  idea  of  z^jmal  Coda  Justinian,  Napoleon,  Frederick 
of  Prussia  all  endeavoured  to  make  their  Codes  absolute,  final,and 
eternal,  by  prohibiting  commentaries  and  interpretations — by  pro- 
scribing everything  outside  the  Code — in  fact,  by  endeavouring  to 
arrest  that  growth  of  law  outside  of  the  Code  which,  sheltering  itself 
at  first  under  the  shadow  of  the  Code  in  the  guise  of  exegesis,  would 
necessarily  end  in  overgrowing  and  superseding  the  Code.  Such 
efforts  are  mischievous  in  the  first  instance,  and  must  be  futile  in 
the  end.  No  nation  can  afford  to  sacrifice  or  ignore  the  self-develop- 
ment of  all  Law.  Whether  it  has  or  has  not  the  recognition  of  the 
sovereign  power,  it  goes  on  growing,  because  the  nation  grows — if 
not  as  binding  law,  yet  in  the  higher  form  of  jurisprudence — ^aud 
it  must  either  be  absorbed  into  the  Code  or  it  will  end  by  abolish- 
ing the  Code.  Hence  I  find  that  the  idea  of  a  Code,  such  as 
Frederick  and  Napoleon  thought  of,  is  now  abandoned  by  all  the 
best  thinkers  of  more  recent  years — certainly  by  all  the  best  thinkers 
who  are  jurists  and  comprehend  the  origin  and  progress  of  the 
Common  Law  and  the  essential  difference  between  it  and  Statute 
Law.  The  effort  is  to  devise  some  conception  of  a  Code  and  to 
prescribe  some  plan  of  working  the  machinery  of  our  Courts  in  re- 
ference to  the  Code  which  shall,  to  the  utmost  extent  of  possibility, 
reconcile  the  advantages  of  a  Code  with  those  of  an  unwritten 
system  of  Common  Law.  One  scheme  of  Codification  which  aims 
at  doing  this  is  that  suggested  by  Mr.  Amos — the  plan  of  periodically 
revising  and  republishing  the  Code  at  intervals  of  say  ten  years. 
He  suggests  that  two  several  commissions  should  be  nominated ; 
one,  permanent,  which  would  have  for  its  work  to  watch  the  oper- 
ation of  the  Code,  and  to  record  all  decisions  needing  in  their  opinion 
to  be  taken  into  account  at  the  next  decennial  revision;  to  report 
annually  to  Parliament  on  the  operation  of  the  Code — their  series 
of  yearly  Reports  at  the  end  of  each  decennial  period  being  intended 
to  furnish  materials  of  the  most  reliable  kind  for  the  amendment  of 
the  Code  at  that  time ; — the  other,  a  temporary  commission  for  the 
special  purpose  of  making  the  decennial  revision.  The  permanent  • 
Commission  would  be  in  constant  correspondence  with  all  the 
Judges  of  the  Superior  Courts,  individually  and  collectively,  and  it 
is  suggested  that  the  Judges  themselves  should  be  specially 
organized  into  a  Judicial  Committee,  holding  sittings  at  stated 


THE  CODIFICATION  OF  THE  LAW.  317 

intervals  to  ascertain  the  true  import  and  compass  of  each  particular 
decision  in  relation  to  the  Code,  and  to  distinguish  those  decisions 
which  disclose  omissions,  ambiguities,  contradictions,  or  defects  of 
any  kind  in  the  Code.  The  new  Bevision  of  the  Code  would  be 
discussed  and  sanctioned  by  Parliament  and  published  by  authority. 

With  regard  to  the  substratum  on  which  this  accumulating  pro- 
cess of  continuous  revision  is  to  work — the  shape  and  character  of 
the  original  code  on  which  these  decennial  revisals  are  to  be  super- 
induced— ^I  find  the  maturest  results  of  those  who  have  considered 
the  question  to  be,  that  we  must  start  with  a  complete  code — com- 
plete, I  mean,  in  scheme,  as  distinguished  from  the  other  plan  of 
digesting  the  law  piecemeal  imder  the  different  branches  under 
which  decisions  are  classified  in  our  common  digests.  A  decennial 
T^;ister  and  expurgation  of  the  decisions  would  be  very  little 'better 
tbin  Harrison's  Digest,  reconsolidated  every  ten  years,  with  an  index 
of  cases  in  which  previous  decisions  have  been  overruled  or  com- 
mented on  during  that  period.  It  would  not  be  a  code,  it  would 
not  be  a  systematic  rearrangement,  on  scientific  principles  and 
according  to  scientific  method,  of  the  whole  law.  At  the  very 
utmost  it  would  be  the  decennial  republication  of  a  series  of  good 
text-books  on  the  different  departments  of  the  law  such  as  we  have 
many  of,  summing  up  the  results  of  decisions  in  these  different 
departments.  To  what  appreciable  extent  would  tins  differ  from 
the  present  system  of  working  out  the  common  law  ?  A  code  must 
from  the  commencement  aim  at  much  more  scientific  completeness 
And  oiganic  unity  than  such  a  consolidated  digest  could  pretend  to. 
It  must  be  conceived  of  and  aimed  at  from  the  commencement  as  a 
scientific  whole — an  organic  whole,  of  which  every  part  presupposes 
the  existence  in  the  code  of  all  the  other  parts,  and  in  which  all 
correlative  parts  shall  be  connected  and  bound  together  by  cross 
references  from  one  to  the  other.  The  order,  arrangement,  divisions, 
and  subdivisions  of  this  code  are  matters  of  detail  into  which  I 
cannot  enter;  but  the  point  is,  that  it  is  of  infinite  importance  to 
start  with  the  idea  of  reaching  ultimately  a  complete  systematic 
oiganic  whole — ^to  project,  as  well  as  can  be  done  at  the  outset,  the 
ideal  and  leading  lines  of  a  perfect  code,  and  leave  the  perfectiouing 
of  it  in  detail  to  successive  revisals,  and  to  the  working  of  the 
machinery  already  suggested  for  that  purpose.  It  never  will  be 
perfect,  but  it  will  always  be  getting  nearer  and  nearer  to  per- 
fection. 

But  when  it  is  said  that  the  code  in  its  scheme  and  ideal  is  to 
comprehend  a  systematic  arrangement  and  scientific  statement  of 
the  whole  law,  it  is  not  meant  that  it  is  to  include  all  the  statute 
law.  It  will  include  all  the  common  law,  and  also  a  large  section 
of  statute  law — all  those  portions  of  statute  law  which  have  been 
enacted  to  alter  or  modify  the  common  law,  such  as  Merchant 
Shipping  Acts,  Bankruptcy  Acts,  Acts  regulating  succession,  the 
Conveyancing  Acts,  Mercantile  Law  Amendment  Acts,  Statutes 
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anent  prescrij^tion,  etc.  But  a  large  mass  of  mere  adminifitrative 
statutes — Sevenue  Acts,  Public  Health  Acts,  and  a  host  of  other 
statutes  relating  to  police  and  administration,  and  matters  of  that 
kind,  must  be  excluded.  The  former  class  of  statutes  is  capable 
of  scientific  treatment  as  integral  parts  of  a  scientific  system  of  law. 
The  latter  are  only  susceptible  of  being  revised,  expurgated  of  their 
numerous  ambiguities  and  contradictions,  consolidated,  and  indexes}. 
I  may,  perhaps,  glance  for  a  moment  here  at  the  question  of  the 
places  to  which  the  code  is  to  extend,  and  the  national  laws  which 
are  to  be  included  in  it.  Only  certain  parts  of  the  English  statute 
law,  and  perhaps  hardly  any  of  the  English  common  law,  extends 
to  Scotlstnd.  Most  of  the  English  conmion  law  and  statute  law 
extends  to  Ireland,  but  not  all,  and  Ireland  has  both  statutes  and 
specialties  of  common  law  peculiar  to  itself  In  certain  depend- 
encies of  the  Crown — the  Isle  of  Man,  the  Channel  Islands — 
special  local  laws,  or  modifications  of  English  law,  are  in  force,  We 
need  not  extend  our  survey  to  those  British  colonies  which  have 
jtJEirliamentary  institutions  of  their  own,  because  it  would  not  be 
competent  for  the  British  Parliament  to  impose  upon  them  any 
English-made  code.  The  question  as  to  codification  restrains  itself 
to  how  we  are  to  deal  with  the  various  laws,  statutory  and  common, 
within  those  limits  over  which  the  British  Parliament  possesses  a 
direct  power  of  legislation.  In  the  case  of  a  general  code,  it  is  pro- 
posed that  the  integrity  of  the  claims,  and  of  the  peculiar  situation 
of  each  of  these  different  portions  of  the  empire,  be  cautiously  and 
carefully  guarded.  Some  mode,  it  is  suggested,  of  limiting  the 
operation  of  the  code  must  be  devised,  as  specifying,  for  instance, 
that  the  operation  of  the  code,  and  of  all  parts  of  it,  shall  extend  to 
Ireland  when  not  expressly  excepted,  but  not  to  Scotland  nor  the 
small  dependencies  unless  expressly  named.  The  project  does  not 
appear  to  contemplate  the  codification,  in  the  first  instance  at  least, 
of  those  portions  of  the  law  of  Scotland  which  are  peculiar  to  it. 
This  is  a  topic  which  possesses  peculiar  interest  for  us,  and  I  merely 
allude  to  it  in  passing.  But  it  is  a  msLtter  of  detail  which  I  cannot 
enter  upon.  I  wish  to  confine  myself  to  the  broadest  and  most 
general  aspects  of  the  question  of  codification,  as  if  we  were  dealing 
with  the  codification  of  one  national  law.  I  wish  to  deal  with  only 
the  general  conditions  of  the  problem  of  codification. 

Suppose  then  we  had  a  code  of  this  character  to  start  with.  The 
relation  of  this  code  to  other  sources  from  which  a  knowledge  of 
the  common  law  may  be  derived  is  obviously — more  especially 
during  the  early  periods  of  its  operation — a  vital  question.  Is  it  to 
supersede  and  exclude  the  authority  of  all  other  media  by  which 
the  state  of  the  law  may  be  established  ?  Is  it  to  be  subject  to 
illustration  and  conmient  from  these  sources?  Is  it  merely  to 
operate  as  the  last  and  best  considered  legislative  expression  of 
the  state  of  the  law,  only  repealing,  expressly  or  by  necessary  im- 
plication, the  portion  of  law  ascertainable  from  other  sources  which 
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it  affects  directly  to  vary  or  annul  ?    If  the  latter  view  is  that  in 
which  the  code  is  to  be  regarded,  no  legal  argument  founded  on  the 
pre-existing  common  law  or  on  judicial  decisions  as  to  the  true 
interpretation  of  the  codified  law  would  be  excluded  from  use  in 
our  Courts.    But  legislators,  and  codifiers,  Mr.  Amos  has  remarked, 
have  generally  done  their  utmost  to  glorify  their  own  code  by  per- 
emptorily expelling  from  use  in  Courts   of  Justice  arguments 
founded  on  any  other  competing  authority.    In  point  of  fact  they 
felt  that  imless  the  code  was  made  absolute  and  final,  a  source 
of  law  independent  of  all  extraneous  authority,  a  self-sufficient  ex- 
position of  the  whole  law,  the  only  object  of  codification  is  frus- 
trated.   But  if  the  self-sufficient  code  is  to  make  a  taiula  rasa  of 
all  the  monuments  of  our  common  law, — ^what  is  to  be  done  when 
tliat  code  is  uncertain  or  silent  ?    What  means  of  interpretation  is 
a  judge  to  have  recourse  to  ?    If  the  interpretation  put  upon  it  by 
his  predecessors  is  to  rule  him  in  his  interpretation,  then  you  at 
once  supply  the  seeds  of  that  undergrowth  of  law  extraneous  to  the 
code.    You  commence  de  novo  the  accumulation  of  precedents  and 
decisions,  and  the  generation  of  law-sources  outside  of  the  code 
which  the  code  was  meant  to  do  away  with.     Each  individual 
judge,  therefore,  must,  in  the  interpretation  of  an  absolute  code,— 
one  to  be  regarded  as  the  exclusive  source  of  law, — ^be  as  self- 
sufficient  and  absolute  in  regard  to  interpretation  as  the  code  itself 
is  in  declaring  what  is  law.     Tou  will  then  have  one  judge,  accord- 
ing to  his  fancy  or  his  insight,  applying  the  grammatical  principle 
of  literal  interpretation — another  applying  the  logical  principle 
^which  endeavours  to  extract  the  sense  from  the  intention  of  the 
l^islator  as  inferred  from  other  passages  or  from  considerations  of 
reason.    You  will  in  the  long  run  in  this  way  introduce  mere  dis- 
order and  confusion.    The  experience  of  the  French  Code  has 
shown  that  this  is  the  tendency.  -  Look  over  the  elaborate  work  of 
Messrs.  Teulet  and  Sulpicy,  in  which  they  have  undertaken*  to 
illustrate  the  Code  by  means  of  a  compilation  of  what  is  termed 
the  jurisprudence  under  it    (jurisprudence  in  France  meaniag 
now-a-days  something  very  difierent  from  what  it  did  in  the  days  of 
Cujas  and  Dumoulin,  Domat  and  Pothier — meaning  now  the  mere 
interpretation  of  the  Code) — I  say  looking  over  this  so  called 
French  "jurisprudence"  on  any  doubtful  passage  of  the  Code, 
you  find  an  endless  conflict  of  decisions,  the  inevitable  consequence 
of  every  judge  being  left  (or  rather,  by  the  very  pretensions  of  the 
Code  which  he  interprets,  bound)  to  do  that  which  is  right  in  his 
own  eyes.    The  result  is,  as  I  gather  &om  competent  authorities, 
that  although  in  France  former.decisions  on  questions  of  construc- 
tion are  allowed  to  be  quoted,  yet  a  judge  may  either  adopt  them 
(and  if  he  does  so,  it  is  dc  proprio  motu),  or  he  may  with  perfect 
competency  neglect  them  and  consult  his  own  individual  freak,  and 
no  counsel  advising  his  client  in  any  particular  case  can  predict 
which  course  the  judge  will  adopt    How  such  a  state  of  things 
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must  react  on  the  study  of  scientific  jmispradence  as  the  distinc- 
tion of  a  lawyer  one  can  easily  foresee.  It  is  inevitable  that  where 
the  only  possible  or  practical  questions  are^  ^  Does  the  Code  say  any- 
thing express  on  the  point  ?  or,  if  not,  what  may  Lord  B.  say  ?"  (Lord 
B.  being  practically  left  to  say  whatever  he  pleases),  there  is  no  possi- 
bility of  scientific  jurisprudence  being  of  any  use.  The  study  of  the 
law  in  such  a  case — I  mean  the  study  of  law  as  pursued  with  the  ulti- 
mate or  leading  object  of  practising  it — ^becomes  abandoned  to  a  lower 
class  of  intellects — ^the  law  books  become  barren  redactions  of  the 
the  code.  Somehow  the  influence  of  the  last  French  Code,  with 
its  imperious  formality  and  absolutism,  seems  to  have  cast  a  spell 
over  French  jurisprudence,  and  to  have  turned  it  into  a  petrifaction. 
No  one,  I  think,  can  compare  the  books  even  of  the  very  first  rank 
of  modem  French  juristical  literature  with  the  writings  of  the 
great  French  lawyers  before  the  Code,  without  feeling  this.  Take 
for  instance  Pardessus, — ^the  Cown  de  Droit  Commerdel, — consult 
him  on  any  point  of  your  daily  piactice.  Tou  will  find  in  nine 
cases  out  of  ten  that  wherever  the  Code  leaves  him — ^and  it  is  one 
great  merit  of  the  book  that  he  faces  questions  where  the  Code  does 
leave  him — ^I  say  wherever  the  Code  leaves  him  he  balances  the 
pros  and  cons  in  an  undecided  way,  and  gives  it  as  his  opinion  that 
it  is  a  question  for  the  judge  to  decide  "selon  les  circonstances.*' 
With  all  the  advantages  of  a  century  of  commercial  progress  and 
experience  between  Pothier  and  Pardessus,  and  with  the  still 
greater  advantage  in  favour  of  Pardessus  that  Pothier  preceded  him, 
I  say,  this  as  the  result  of  my  own  experience,  that  I  never  almost 
failed  to  fiud  what  I  needed,  and  could  hardly  find  elsewhere,  in 
Pothier — ^if  not  in  specific  form,  yet  in  some  pregnant  and  fruitful 
principle.  Whenever  I  have  consulted  Pardessus,  I  have  been  put 
off  again  and  again  at  the  very  nodus  of  a  difficulty  with  the 
satisfactory  statement  that  it  is  a  matter  for  the  appreciation  of  the 
judge.  Thus  it  is  that  by  a  curious  reaction  a  code,  which  is  made 
absolute,  final,  and  exclusive,  that  the  law  may  be  clear,  definite, 
and  certain,  leaves  it  in  a  thousand  points  thsX  Jus  vagum  et  incertum, 
and  worse  than  all  that  jus  arbitrarium,  which  is  the  curse  of  a 
nation.  The  fact  is  obvious  that  the  existence  of  an  absolute 
and  all-sufficient  code  has  a  necessary  tendency  to  repress  and 
discourage  the  study  of  the  principles  and  reasons  of  law.  And  if 
our  Code  is  to  be  reconciled  with  the  existence  of  a  living  and 
growing  Jurisprudence,  one  thing  must  be  clearly  understood  and 
provided  for,  that  it  is  not  to  be  imposed  upon  us  as  the  absolute 
and  exclusive  source  of  all  law,  but  merely  a  Parliamentary 
Institute  of  law,  the  last  and  best  considered  expression  of  the 
state  of  the  law. 

The  aim,  then,  of  the  most  maturely  considered  scheme  of 
codification  comes  to  something  like  this,  that  we  are  to  have  an 
Institute — ^like  Stair's  or  Erskine's,  only  more  complete  and  perfect 
— of  the  common  law  and  of  so  much  of  the  statute  law  as  wiU 
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properly  find  its  place  in  a  scientific  system ;  we  are  to  have  this 
laid  down  upon  great  leading  lines  to  start  with — made  as  perfect 
an  Institute  as  any  men  or  body  of  men  can  compose  of  the  law 
as  it  stands  to-day.  This  Institute  is  not  to  be  very  materially 
different  from  Erskine  or  Stair  in  point  of  authority ;  it  is  not  to 
be  regarded  as  making,  but  as  declaring  law,  and  it  is  not  to  exclude 
other  media  of  ascertaining  law ;  it  is  only  to  be  conclusive  where 
express ;  where  not  express,  it  is  to  be  susceptible  to  interpretation 
from  the  anterior  law  sources,  and  it  is  to  be  susceptible  of 
exposition  by  judicial  decision,  which,  in  regard  to  its  interpretation, 
28  to  bind  subsequent  judges  under  similar  circumstances.  This 
deference  to  the  authority  of  previous  decision  in  the  interpretation 
of  the  Code  is  necessary  to  preserve  uniformity  and  regulai-ity. 
But  this  whole  mass  of  decision  is  again  to  be  subjected  to  the 
continual  supervision  and  revision  of  a  permanent  commission, 
sitting  apart  in  scientific  abstraction,  watching  the  practical  work 
of  the  courts.  And  it  is  to  issue  every  tenth  year  a  new  edition  of 
the  Code,  incorporating  the  results  of  the  last  ten  years.  In  fact, 
we  are  to  have  an  ideal  Stair  as  nearly  perfect  in  order,  arrangement, 
contents  as  it  can  be  made,  and  it  is  to  undergo  a  continual  process 
of  revision,  with  a  fresh  edition  every  ten  years,  both  under 
Parliamentary  authority. 

Such  are  the  leading  features  of  the  maturest  and  most  scientific 
schemes  of  Codification  which  have  been  suggested.  They  are 
based,  you  see,  on  the  assumption  and  concession  that  an  abso- 
lute and  final  Code  is  not  to  be  thought  of,  and  so  far  they  are,  I 
think,  wise.  It  is  proposed  to  inaugurate  for  this  country  a 
scheme  and  continuous  process  of  codification  similar  to  that  which 
I  have  pointed  out  as  having  gone  on  in  France  from  the  earliest 
periods  of  its  law  to  that  of  the  publication  of  the  Code  Napoleon. 
What  gain  would  such  a  Code  as  this  scheme  itself  suggests  be  ? 
It  would  certainly  have — for  lawyers,  especially  for  the  English 
lawyers,  who  have  up  to  this  time  been  without  any  great  institute 
of  the  entire  body  of  English  law — the  value  which  a  complete 
and  perfect,  or  at  least  the  nearest  possible  approximation  to  a 
complete  and  perfect,  institute  of  law  must  always  have  for  lawyers. 
But  would  it  have  any  of  the  special  and  peculiar  advantages  for 
the  commimity  at  large  which  the  more  noisy  and  less  thoughtful 
advocates  of  Codification  constantly  anticipate  from  the  existence 
of  a  Code?  Would  an  ideally  perfect  Stair  enable  any  person 
possessed  of  ordinary  understanding  to  go  to  it  and  extract  from  it 
a  formal  answer  to  any  legal  question  he  might  wish  answered  ? 
Would  it  really  enable  every  man  to  become  his  own  lawyer  t 
Would  it  be  a  royal  road  to  kw  ?  Would  it — which  is  the  great 
consideration  in  certain  quarters — dispense  with  consultations  and 
consultation  fees  ?  I  am  afraid  not.  I  am  afraid  that  even  with  as 
perfectly  designed  a  Code,  and  as  perfectly  edited^  as  the  most 
sanguine  can  conceive  of,  even  the  average  run  of  lawyers  would 
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not  find  it  an  ever-ready  master-key  to  unlock  all  the  possible  com* 
plications  of  human  afifaiTS.  It  is  a  matter  of  more  importance  to 
the  profession  than  the  people  to  have  a  perfect  institute  of  law, 
but  we  of  the  profession  at  least  know^ — what  it  is  so  difficult  to 
make  outsiders  comprehend, — of  how  little  assistance  in  the 
practical  work  of  unravelling  the  knots  into  which  our  client's 
business  runs, — the  most  perfectly  formulated  expressions  of  legal 
principles  are.  No  case  is  governed  by  one  formula  or  rule  of  law. 
Almost  every  case  presents  a  competition — its  own  special  and 
peculiar  competition — of  rules  and  principles.  It  is  a  sort  of 
multiplepoinding,  where  every  fact  almost  puts  in  its  claim,  and 
sometimes  with  riding  principles  claiming  behind  it  ever  so  many 
ranks  deep.  The  practical  difficulty  is  to  find  out  which  claimant 
is  entitled  to  be  preferred  prima  loco,  and  how  far  bis  claim  is  to  be 
put  down  by  the  competing  principlea  The  practical  work  of  a 
lawyer  in  advising  consists  of  his  efiforts  to  settle,  for  the  particular 
case  before  him,  the  particular  competition  of  prLuciples  which  it 
presents,  and  which  may  never  occur  in  his  experience  again.  The 
profoundest  study  of  law  as  an  organic  system  of  scientific  priDfc- 
ciples  will  never,  without  long  and  close  experience  of  how  these 
principles  practically  work,  enable  a  lawyer  to  form  any  but  the 
crudest  conception  of  what  the  decision  of  any  particular,  ca^e 
should  be.  I  do  not  in  this  place  need  to  insist  upon  that.  The 
very  existence  and  procedure  of  the  Juridical  Society  imply  the 
recognition  of  this  truth.  Of  what  practical  benefit,  then,  to  the 
people  outside  of  the  profession  is  the  most  perfect  conceivable  In- 
stitute of  national  law  ?  What  use  could  t^ey  make  of  it  ?  The 
State  might  as  well  publish  a  parliamentary  system  of  chemistry,  to 
be  revised  every  ten  years,  in  the  hope  of  enabling  each  of  us  to 
manufacture  his  own  soap  and  soda. 

I  find  that  the  scheme  which  I  have  mentioned  involves  some- 
thing like  £500,000  every  ten  years  to  carry  out, — for  of  course  the 
very  highest  legal  ability  of  the  coimtry  must  be  laid  under  con- 
tribution to  project,  work  out,  and  revise  such  a  Code.  Gentlemen, 
Do  you  think  that  a  Parliamentary  Institute — which  after  all  is  only 
of  any  real  use  to  lawyers — is  worth  £50,000  a-year  to  the  country  ? 
All  I  can  say — ^for  time  will  allow  me  to  say  nothing  more — ^is  that 
I  don't. 


%\tt  Month. 


NEW  BILLS. 


The  Glasgow  Stipendiary  Magistrates  BUL — In  the  last  number  of 
this  Journal  we  stated  our  objections  to  the  proposal  for  vesting  the 
appointment  of  the  stipendiary  magistrate  in  the  Town  CoimciL 
We  are  glad  to  see  that  the  Government,  speaking  through  the 
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Home  Secretary,  have  expressed  the  same  opinion.  Affcer  the 
pronounced  opposition  of  the  Government  it  was  of  course  im- 
possible that  this  part  of  the  proposal  could  be  carried.  The  con- 
sequence has  been  that  the  Bill  has  been  dropped  altogether.  The 
reason  stated  by  the  promoters  of  the  Bill  is,  that  they  are  unwilling 
to  part  with  their  ancient  privilege  of  appointing  magistrates  to  try 
police  court  cases.  It  will  occur  to  most  people  that  the  reason  is 
msufficient.  If  the  magistrates  were  willing  to  part  with  the  power 
of  trying  offenders,  it  was  hardly  worth  while  to  boggle  at  parting 
with  the  power  of  appoiliting  persons  to  succeed  them  in  the 
exercise  of  this  power.  Further,  it  must  be  assumed  that  it  was  for 
the  public  advantage  that  a  paid  and  trained  magistrate  should  be 
appointed.  The  promoters  of  the  Bill  must  have  been  of  that 
opinion ;  otherwise,  why  did  they  promote  it  ?  The  question  who 
was  to  have  the  power  of  appointment  was  surely  a  secondary  and 
inferior  matter.  The  Town  Council  refuse  to  proceed  with  what 
they,  rightly  or  wrongly,  considered  a  great  and  necessary  reform  ; 
because  it  could  not  be  carried  out  without  interfering  with  their 
privileges.  It  is  not  uncommon — ^it  never  will  be  uncommon  for 
human  beings  to  esteem  their  personal  privileges  as  of  more 
importance  than  the  public  advantage.  But  it  is  uncommon — and 
we  hope  it  will  remain  so — for  naen  to  parade  this  preference  so 
ostentatiously. 

The  Ccmjugal  Bights  {Scotland)  Amendment  Bill  has  for  its  object 
to  confer  jurisdiction  on  the  Sheriffs  in  regard  to  matters  dealt  with 
by  the  Conjugal  Bights  Act  of  1861.  So  far  as  regards  the  granting 
of  orders  of  protection  of  property  of  deserted  wives  which  they 
have  acquired  or  may  acquire  by  their  own  industry  we  quite 
^prove  of  the  BilL  In  most  cases  the  property  is  small  and  the 
expense  of  coming  to  the  Court  of  Session  is  apt  to  make  a  serious 
inroad  on  it  There  are  however  in  regard  to  this  part  of  the 
proposed  alteration  one  or  two  errors  which  will  require  to  be  put 
light  in  Committee.  The  second  section  of  the  Bill  imports  into  it 
.several  sections  of  the  Act  of  1861  which  are  inapplicable  to  Sheriff 
•Court  procedure.  For  example,  it  confers  on  the  Sheriff  jurisdiction 
under  the  third  section  of  the  Act,  which  section  has  reference  to  a 
review  by  a  Division  of  the  Court  of  the  Lord  Ordinary's  inter- 
locutor. Again  the  7th  section  of  the  Bill  provides  that  an 
itpplication  for  recall  of  an  order  of  protection  must  be  made  to  the 
Sheriff  Court  by  which  the  order  was  granted.  Why  should  not 
the  petition  be  presented  to  the  Sheriff'  who  has  jurisdiction  over 
the  respondent,  just  like  any  other  petition  ?  The  other  leading 
provision  of  the  Bill  is  that  which  gives  jurisdiction  to  the  Sheriff's 
in  respect  of  giving  to  a  wife  "  a  reasonable  provision  out  of  property 
to  which  she  has  acquired  right  by  donation,  bequest,  or  by  any 
other  means  than  the  exercise  of  her  own  industry  "  (section  16  of 
Conjugal  Bights  Act  1861).  In  a  report  submitted  to  and 
approved  of  by  the  Faculty  of  Advocates  the  following  remarks  have 
been  made  on  this  matter : — 
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"  In  the  case  of  Stevmsim  v.  Hamilton,  7th  December  1838  (1 D.  p.  200),  Lord 
Gillies  and  Lord  Moncreiff  give  it  as  their  opinion  that  the  Court  of  Session  a» 
a  Court  of  Equity  had  power  to  make  a  reasonable  provision  for  a  married 
woman,  as  against  a  husband  and  his  creditors,  out  of  property  to  which  she 
succeeded.    Perhaps  this  might  have  been  ultimately  established  by  the  decisions, 
of  the  Court    But  the  opportunity  occurred  for  putting  the  law  upon  a  precise 
and  distinct  footing  when  the  'Conjugal  Rights  Act  of  1861 '  was  under  con- 
sideration.   It  was  then  thought  by  some  members  of  the  Bar  that  it  would  be 
a  right  thing  to  establii^  as  law  m  Scotland  what  was  known  in  England  as- 
'  The  wife's  equity  to  a  settlement '  (see  White  and  Tudor's  Leading  Ckua  on 
Eouity,  voL  L  pp.  348,  356).    An  attempt  was  made  to  define  the  ^unds  upon, 
which  such  provision  shotdd  be  granted  ;  but  it  was  found  to  be  impossible  to 
specify  all  the  particular  cases  that  might  arise,  and  therefore  the  Committee  of 
that  day  abandoned  the  attempt,  and  in  very  general  language  left  everything^ 
to  tiie  discretion  and  wisdom  oi  tne  Court. 

'^  The  16th  section  confers  a  great  power  upon  the  Court,  and  the  Committee 
are  unanimously  of  opinion  that  it  ought  to  oe  exercised  only  by  a  Division  of 
the  Court  of  Session. 

*'  As  illustrations  of  the  difficulty  of  administering  equity  law  under  this- 
section,  the  Committee  refer  to  the  following  decisions. 

''  The  Statute  provides,  in  section  16,  that  no  claim  for  '  a  provision  shall  be- 
competent  to  the  wife  if  before  it  shall  be  made  by  her  the  husband  or  his 
assignee  or  disponee  shall  have  obtained  complete  and  lawful  possession  of  the 
property.' 

'^Kow,  what  is  complete  and  lawful  possession  1  Lord  Mackenzie,  in  the  case- 
of  Miller  v.  Learmonth,  21st  December  lb71  (2  Macph.  107),  seems  to  be  of 
opinion  that  a  trustee  in  a  sequestration  had  got  complete  and  lawful  possession 
simply  by  the  interlocutor  declaring  the  husband  to  be  a  bankrupt.  Lorcf 
Barcaple,  in  an  unreported  case,  decided  exactly  the  reverse  ;  and  the  Second 
Division,  in  the  case  of  Somner  v.  Somnet^s  Trustee,  2d  March  1871  (9  Macph.. 
594),  held  that  a  trust-disposition  for  behoof  of  creditors  (intimated)  did  not 
operate  as  complete  and  lawful  possession. 

^  Again,  opinions  were  given  in  the  above  case  of  Somner  v.  Somner's  Trustee^ 
to  the  effect  that  the  Court,  in  settling  the  amount  of  the  reasonable  provision 
for  the  wife,  could  not  take  into  consideration  the  fact  that  she  was  burdened* 
with  the  children.  But  in  the  subsequent  case  of  Taylor  v.  Taylor,  28th. 
October  1872  (10  Macph.  p.  23),  the  same  Court,  upon  being  asked  to  rehear  the 
point,  did  so,  and  came  to  a  different  conclusion. 

"  It  is  quite  evident  that  until  the  Supreme  Court  shall  have  interpreted  this 
section  of  the  Act  of  1861,  and  fixed  rules  for  the  settlement  of  questions  as 
between  wives  and  their  husbands'  creditors,  it  would  be  unwise  to  confer  any 

jurisdiction  imder  this  section  on  inferior  courts." 

« 

We  do  not  approve  of  the  proposed  extension  of  the  Sheriffs*' 
jurisdiction  to  cases  under  the  16th  section  of  the  Act  of  1861. 
But  we  do  not  quite  see  the  force  of  the  argument  against  it  stated^ 
in  the  Faculty's  Eeport  The  argument  is  a  dilatory  plea.  If,  as* 
seems  to  be  assumed,  it  is  proper  that  the  Sheriffs'  jurisdiction  in 
such  cases  should  be  extended  at  some  time,  the  sooner  it  is  done* 
the  better.  If  this  extension  is  an  improvement,  it  would  be  a  pity 
that  ita  date  should  depend  on  the  accident  of  some  litigant  pre- 
senting a  reclaiming  note  which  would  give  the  Court  an  oppor- 
tunity  of  determining  the  principles  on  which  such  questions  are 
to  be  disposed  of.  Indeed,  if  the  jurisdiction  were  extended  to  the* 
Sheriffs,  these  principles  would  be  settled  much  earlier  than  under 
the  present  system,  because  it  is  certain  that  there  would  be  manjr 
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more  appeals  against  the  decisions  of  the  Sheriffs  than  there  have  been, 
reclaiming  notes  against  the  decisions  of  the  Outer  House  Judges. 
Our  reasons  for  objecting  te  this  part  of  the  proposed  alteration  are 
different.  First,  the  reason  for  aUowing  the  Sheriff  to  grant  orders 
for  the  protection  of  property  which  deserted  women  have  acquired 
by  their  own  industry,  viz.,  the  poverty  of  the  parties,  does  not 
apply.  Secondly,  the  duty  of  determining  what  is  a  reasonable 
provision  is  a  delicate  one,  is  a  duty  of  discretion,  and  cannot  be 
adequately  discharged  by  referring  to  a  fixed  rule,  as  you  might 
refer  to  a  ready-reckoner ;  and  we  think  that  the  exercise  of  all 
these  delicate  discretionary  duties  is  the  peculiar  function  of  the 
Supreme  Court. 

The  Council  of  the  Society  of  Solicitors  to  the  Supreme  Court 
recommend  that  a  clause  should  be  inserted  in  the  Bill,  making  it 
competent  to  examine  as  witnesses  the  parties  in  consistorial  cases. 
We  do  not  approve  of  this  suggestion.  If  this  important  alteration 
in  our  law  is  to  be  made  at  all,  it  ought  to  be  made  with  delibera- 
tion, and  after  full  discussion.  And  an  alteration  in  the  law  of 
evidence  ought  to  be  made  in  a  separate  bill,  and  not  in  a  bill 
relating  to  the  jurisdiction  of  the  Sheriff  Courts. 

The  Betting-Rouses  BUI, — ^The  Bill  introduced  by  Mr.  Anderson 
(the  member  for  Glasgow)  to  extend  the  Betting- House  Act  to  Scot- 
land is  within  sight  of  land.  It  has  passed  through  both  Houses 
of  Parliament,  and  only  waits  the  royal  assent  before  becoming 
law.  It  is  of  course  too  late  now  to  criticise  the  manner  in  which 
the  Bill  has  been  framed,  with  any  hope  of  improving  it.  There 
are  one  or  two  objections  which  occur  to  one  on  the  most  cursory 
perusal  of  its  clauses.  The  Bill  extends  the  Act  16  &  17  Vict.  c. 
119  to  Scotland.  By  that  Act  betting-houses  are  declared  to  be 
common  gaming-houses  within  the  meaning  of  the  Act  8  &  9  Vict 
c.  109,  an  Act  which  does  not  apply  to  Scotland,  and  the  provisions 
of  which  are  framed  solely  with  a  view  to  English  procedura  If 
it  were  intended  that  the  provisions  of  this  last-mentioned  Act 
should  apply  to  Scotland,  that  should  have  been  said  explicitly,  and 
some  alteration  or  adaptation  of  them  should  have  been  made  so  as 
to  make  it  possible  to  apply  them.  Again,  when  the  English 
Act  was  being  extended  and  altered,  it  might  have  been  well  to 
have  given  an  explanation  of  what  is  meant  by  a  "  place."  It  is 
an  offence  to  use  a  house,  room,  office,  or  place  for  receiving  deposits 
for  betting  purposes.  In  the  well-known  case  of  Doggett  v.  Cattem 
(34  L.  J.,  C.  P.  159),  the  Exchequer  Chamber,  reversing  the  decision 
of  the  Common  Pleas,  held  that  a  betting  man  who  habitually  re- 
sorted to  a  particular  tree  in  Hyde  Park  was  not  liable  under  the 
Act  Baron  Bramwell  said  "  the  preamble  of  the  Act  shows  that 
it  was  intended  for  the  purpose  of  putting  down  the  use  of  certain 
fixed,  ascertained  betting-houses  or  offices.  Here  the  mischief  could 
be  obviated  by  the  police  making  the  men  move  on."  But  only  a 
week  or, two  ago  the  Common  Pleas  held  that  a  man  who  stood  on 
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a  wooden  stool  and  held  an  nmbrella  over  his  head  occupied  a 
"  place  "  within  the  meaning  of  the  Act.  We  have  not  seen  a  full 
report  of  the  case,  consequently  we  do  not  as  yet  know  whether  it 
was  the  stool  or  the  umbrella  which  constituted  the  "  place."  It 
could  scarcely  have  been  the  umbrella,  for  it  would  be  absurd  to 
hold  that  a  place  was  a  place  on  a  wet  day,  and  not  a  place  on  a 
dry  one.  And  if  Baron  Bramwell*s  view  is  right,  one  hardly  sees 
how  the  stool  should  constitute  a  place.  The  police  could  compel 
a  man  standing  on  a  wooden  stool  to  move  on  as  easily  as  a  man 
standing  under  a  tree.  And  what  if  a  betting-man  on  a  damp  day 
should  use  not  a  stool  but  pattens, — ^would  he  be  using  a  place  within 
the  meaning  of  the  Act  ?  The  two  decisions  are  not  easily  recon- 
cilable. A  tree  is  surely  a  good  deal  more  "  fixed,"  to  use  Baron 
Bramwell's  language,  than  either  a  stool  or  an  umbrella,  or  both 
combined.  It  is  to  be  regretted  that  the  present  opportunity  ha» 
been  missed  of  giving  a  legislative  decision  on  these  questions 
which  have  so  much  puzzled  the  courts. 

Lord  Cair7is*s  Judicature  BUI. — The  Bill  which  Lord  Cairns  has 
introduced  proposes  to  transfer  the  Appellate  Jurisdiction  of  the 
House  of  Lords  in  Scotch  and  Irish  cases  to  the  new  Court  of 
Appeal  established  by  the  Act  of  last  year,  and  it  also  makes  con- 
siderable alterations  on  the  constitution  of  that  Court  it»el£  It  is 
rather  curious  to  notice  the  feeling  in  favour  of  the  retention  of  the 
House  of  Lords'  Appellate  Jurisdiction  which  has  arisen  at  the  last 
moment.  For  many  years  bitter  complaints  were  made  against  the 
House  by  Judges,  by  counsel, — ^in  newspapers,  in  pamphlets,  in  re- 
ports of  the  Faculty  of  Advocates  and  other  learned  bodies.  Now 
the  Judges  of  the  Court  of  Session  unanimously  express  their  pre- 
ference for  the  existing  system.  So,  too,  do  the  Irish  Bar.  Even 
in  England  something  like  a  disposition  to  recall  the  step  of  last 
year  is  becoming  apparent ;  the  most  notable  illustration  of  which  is 
the  letter  in  the  Times  by  Lord  Penzance,  who  last  year  gave  no 
opposition  to  the  Lord  Chancellor's  proposal. 

To  us  it  seems  an  exceedingly  regrettable  circumstance  that  the 
question  of  the  Appellate  Jurisdiction  of  the  House  was  not  con- 
sidered as  a  whole.  There  were  reasons  for  altering  the  English 
system  of  intermediate  appeals.  The  Exchequer  Chamber,  com- 
posed of  Judges  of  no  higher  standing  than  those  whose  judgments 
they  were  reviewing,  and  who  were  only  Appeal  Judges  for  the 
nonce,  was  about  as  bad  an  appellate  tribunal  as  could  be  con- 
ceived. But  no  such  objection  could  be  taken  to  our  Courts  of 
Intermediate  Appeal.  It  certainly  looks  hard  that  our  system  of 
xdtimate  appeal  should  be  altered  because  there  was  a  necessity  for 
altering  the  English  system  of  intermediate  appeal.  If  the  question 
as  to  the  transference  of  Scotch  and  Irish  appeals  had  been  con- 
sidered at  the  same  time  as  the  question  as  to  the  transference  of 
English  appeals,  the  matter  would  have  been  determined  by  the 
balance  of  advantages;  and  certainly  the  case  for  the  House  of 
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Lords  would  have  been  much  atronger.  The  qaestion  ought  to 
have  been  considered  from  an  Imperial  point  of  view ;  and  it  has 
not.  It  may  be  sedd  that  it  is  not  too  late  yet  to  consider  the 
whole  question  of  appeals.  The  Act  of  last  year  may  be  repealed. 
Sut  the  maxim  that  political  parties  are  now  acting  upon  is  that  what 
is  done  cannot  be  undone.  It  would  have  been  an  easier  task  to 
prevent  last  year's  Bill  from  passing  then  than  it  is  to  repeal  it 
now.  It  wiU  scarcely  do  to  pass  a  Bill  one  year  and  repeal  it  the 
next.  By  this  piecemeal  legislation  Scotland  and  Ireland  have 
been  placed  in  an  unfair  position.  Most  Scotch  and  Irish  lawyers 
would  prefer  the  House  of  Lords  to  the  new  Court  of  Appeal.  But 
the  grounds  of  preference  are  not  nearly  so  strong  when  the  House 
ceases  to  be  an  Imperial  tribunal,  and  when  it  is  deprived  of  part 
of  its  working  strength  by  the  transference  of  eminent  lawyers  to 
the  new  English  Court. 

What  is  the  reason  of  the  dissatisfaction  expressed  for  so  many 
years  with  the  Appeal  to  the  House  of  Lords  ?  and  what  is  the 
reason  of  the  chorus  of  praise  which  is  being  raised  now  ?    The 
reason  seems  to  be  this:  our  Scotch  law  did  at  one  time  receive  benefit 
by  being  brought  into  contact,  so  to  speak,  with  general  jurispru- 
dence, as  expounded  by  lawyers  of  great  cultivation,  and  of  large 
and  luminous  mind.    It  gave  breadth,  culture,  and  the  liberality  of 
experience  to  a  system  which,  like  every  other  system  of  law,  was 
apt  to  become  narrow,  technical,  and  have  the  note  of  provinciality 
about  it    Perhaps  it  may  not  be  too  much  to  say  that  any  benefit 
in  that  direction  has  already  been  secured,  and  that  the  English 
law  might  be  improved  by  a  similar  expedient.     The  evil  was  that 
men  trained  in  the  practice  and  in  the  constant  contemplation  of 
the  English  law,  however  able,  however  broad-minded  they  might 
be,  could  not  fail,  as  Lord  Eldon  has  forcibly  pointed  out,  to  be 
tempted  to  regard  a  case  from  the  point  of  view  of  a  mere  English 
lawyer.     So  far  as  the  Appeal  to  the  House  of  Lords  was  of 
advantage,  it  was  becaiLse  that  tribunal  was  an  anomaly ;  it  was  in 
80  far  as  it  exercised  judicial  legislation.    So  far  as  it  was  of  dis- 
advantage, it  was  so  in  respect  of  its  inevitable  tendency  to  become 
a  Caurty  and  of  course  an  English  Court.    We  fear  that  this  evil 
would  be  increased  if  the  appeals  were  transferred  to  the  uew 
Court ;  and  we  suspect  that  it  is  the  dread  of  this  which  is  making 
80  many  Scottish  lawyers  cast  a  longing,  lingering  look  behind 
towards  the  House  of  Lords.    The  new  Court  will  be  more  of  a  court 
than  the  House  of  Lords  was,  but  it  will  necessarily  tend  to  be  an 
English  Court,  dealing  mainly  with  English  cases,  and  contemplat- 
ing English  principles,  practice,  and  procedure. 

The  question  remains.  What  is  to  be  done  ?  We  fear  that  it  is 
too  late  to  strive  for  the  retention  of  the  English  appeals.  The 
practical  question  really  is,  should  we  retain  the  House  of  Lords  as 
the  tribunal  for  Scotch  and  Irish  appeals,  or  should  we  improve  Lord 
Caims's  proposed  Imperial  Court  ?  Would  the  House  of  Lords  remain 
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strong  enough  ?  We  do  not  see  why  it  should  not  We  have  all 
the  Ex-Chancellors  to  constitute  a  tribunal.  If,  however,  it  is  fated 
that  the  appellate  jurisdiction  of  the  House  shall  be  abolished  in  toto, 
Lord  Caims's  Bill  will  require  amendment  In  one  respect,  it  degener- 
ates from  Lord  Selbome's  proposal  of  last  year.  The  tendency  of 
the  proposed  Court  is,  as  we  have  said,  to  become  an  English  Court. 
The  only  way  to  prevent  that  is  to  infuse  a  little  Scotch  blood  into 
it  Lord  Cairns  does  not  (as  Lord  Selbome  did)  propose  to  have  as 
a  matter  of  course  a  Scotch  lawyer  as  a  member  of  the  Imperial 
Court ;  his  reason  being  that  there  might  happen  to  be  no  Scotch 
lawyer  qualified  for  the  position.  Yet  the  Bill  provides  that  there 
shall  be  five  English  judges  who  take  their  seats,  ex  officio,  in  the 
new  Court.  If  it  is  absolutely  certain,  as  is  assumed,  that  there 
will  always  be  five  English  lawyers  qualified  for  the  position,  it  may 
also  be  taken  for  granted  that  there  will  always  be  one  Scotch 
lawyer  qualified  for  it  too. 

It  is  proposed  that  the  Scotch  and  Irish  appeals  shall  go  to  the 
First  Division  of  the  Court,  consisting  of  nine  members — five 
a  quorum.  We  think  that  the  Bill  should  provide  that  this  First 
Division  should  only  be  a  Court  of  Final  Appeal, — should  not  be,  if 
we  may  use  the  expression,  a  Court  of  Appeal  of  the  first  instance. 
Otherwise  we  shall  have  it  becoming  merely  an  English  Court, — ^the 
evil  which  we  dread  and  wish  to  prevent  The  Bill  provides  that 
except  where  a  question  of  status  is  concerned  appeals  shall  not  be 
competent  unless  the  sum  claimed  amounts  to  £500.  It  is  quite 
right  that  there  should  be  some  limit ;  but  this  is  fixed  too  high. 
Lastly,  if  the  Bill  is  to  pass,  care  should  be  taken  that  Scotch 
counsel  can  plead  in  the  Appeal  Court  in  any  case,  whether  from 
Scotland  or  not,  just  as  they  may  in  the  House  of  Loixis  now. 

Felony  by  Carriers*  Servants. — It  is  obviously  important  that 
bailors  whose  goods  are  lost  whilst  in  the  custody  and  care  of 
carriers  should  know  what  their  remedies  are,  and  how  the  loss  is 
to  be  brought  home  to  the  carrier.  Carriers  have  been  properly 
protected  by  Act  of  Parliament  against  liability  for  the  loss  of  goods 
above  £10  in  value,  unless  such  value  is  declared  at  the  time  of  the 
consignment,  but  by  the  8th  section  of  the  Carriers'  Act  it  is  pro- 
vided that  nothing  in  the  Act  shall  be  deemed  to  protect  any  mail 
contractor,  stage  coach  proprietor,  or  other  common  carrier  for  hire, 
from  liability  to  answer  for  loss  or  injury  to  any  goods  or  articles 
whatsoever  arising  from  the  felonious  acts  of  any  coachman,  guard, 
bookkeeper,  porter,  or  other  servants  in  his  or  their  employ.  On 
this  section  a  case,  which  is  instructive,  was  recently  decided  and 
reported  by  us  last  week  ( VaugJUon  and  another  v.  The  London  and 
North-Western  Railway  Company,  30  L.  T.  Rep.  N.  S.  119).  There 
the  question  was  one  of  evidence — Was  it  necessary,  in  order  that 
the  plaintiff  might  recover,  that  he  should  prove  affirmatively  a 
felony  by  some  particular  servant  or  servants  of  the  company  ? 
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The  plaintiffs  had  obtained  a  verdict  at  the  trial,  and  the  argument 
took  place  upon  the  rule  to  set  aside  that  verdict. 

It  may  be  useful  shortly  to  notice  the  facts  and  arguments.  The 
property  lost  was  a  box  of  jewellery,  and  portions  of  the  jewellery 
were  found  by  different  persons  lying  about  a  siding  platform. 
One  servant  of  the  company  was  taken  into  custody,  but  said  that 
he  had  found  the  property  in  his  possession,  and  was  thereupon 
dischaiged.  Two  other  servants,  named  respectively  Hindley  and 
Wilson,  were  suspected,  Hindley  being  driver  of  a  parcel  van  on  the 
morning  of  the  robbery  in  whicli  the  box  for  delivery  was  duly 
entered.  Wilson  was  a  clerk  in  the  parcel  office,  who  had  posses- 
sion of  some  of  the  property.  It  was  J^oved  that  there  was  no 
part  of  the  defendant's  station  open  or  accessible  to  the  public 
nearer  the  spot  where  the  parcel  van  was,  while  the  parcels  were 
being  placed  in  it,  than  from  six  to  ten  yards.  The  defendants 
called  no  witnesses,  and  the  learned  Judge,  in  summing  up  to  the 
jury,  told  them  that  they  must,  before  they  could  find  a  verdict  for 
the  plaintiffs,  be  satisfied  that  the  goods  were  stolen  by  the  felony, 
not  of  one  of  the  public,  but  of  one  or  more  of  the  company's  servants, 
although  the  plaintiffs  might  not  be  able  to  fix  the  felony  on  any 
one  particular  servant,  nor  was  it  necessary  that  the  jury  should  be 
satisfied  as  to  which  of  two  or  more  implicated  servants  was  the 
actual  thief. 

The  argument  for  the  company  was,  that  they  could  not  have 
placed  the  suspected  men  in  the  box,  for  that  to  do  so  would  have 
been  to  subject  men  with  a  criminal  charge  hanging  over  their  heads 
to  cross-examination,  and,  further,  that  it  would  have  been  to  try 
them  on  such  charge  upon  an  entirely  collateral  issue.  It  is  im- 
possible not  to  see  the  inconvenience  and  possible  injustice  attendant 
upon  calling  the  suspected  men  to  deny  the  felony,  but  it  is  difficult 
to  see  how  the  company  could  successfully  avoid  it.  And  the  result 
shows  that  it  waa  not  possible.  It  was  out  of  the  question  that 
these  men  should  be  called  by  the  plaintiff,  and,  in  the  absence  of 
a  positive  confession  of  the  men,  what  could  the  plaintiff  do  ?  Only 
that  which  they  did,  namely,  make  out  a  primd  fade  case.  "  It  is 
quite  sufficient,"  was  the  argument  on  their  behalf,  "  in  a  case  like 
the  present,  if  it  be  shown  beyond  reasonable  doubt  that  the  loss 
of  the  goods  in  question  must  have  resulted  from  a  felonious  act  on 
the  part  of  some  one  or  other  of  the  servants  of  the  railway  com- 
pany, and  it  is  not  incumbent  on  the  plaintiffs  to  fix  by  their 
evidence  any  one  servant  in  particular  with  the  felonious  act,  nor 
even  to  adduce  such  distinct  and  precise  proof  of  the  act  as  would 
be  held  needful  to  establish  a  case  for  the  jury  if  one  of  the  servants 
were  on  his  trial  on  an  indictment  for  the  felony." 

This  argument  was  fully  appreciated  by  the  Court  The  Lord 
Chief  Baron,  referring  to  the  section  of  the  Carriers'  Act  (sec.  8), 
said :  "  The  intention  of  that  section  is  manifestly  to  protect  the 
public  from  loss  or  injury  to  their  goods  arising  from  the  felonious 
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act  of  any  servant  of  the  carriers  or  company,  and  to  make  the 
latter  liable  whenever  the  articles  in  question  are  stolen  by  persons 
under  their  control     Is  it  possible  to  say  that  such  a  case  as  the 
present  does  not  come  within  that  section  ? "    His  Lordship  then 
<lraws  a  distinction  between  cases  of  felony  and  civil  cases,  and  the 
evidence  which  should  be  given  under  different  circumstances.    He 
said :  "  We  must  deal  with  cases  arising  under  it  [i.e,  the  section  of 
the  Act]  on  very  different  principles  from  those  which  are  applic- 
able to  a  case  of  a  person  indicted  for  a  felony.    In  the  latter  case 
where  the  prisoner  cannot  give  evidence  or  be  examined,  if  evidence 
were  given  that  the  particular  article  had  come  into  the  prisoner's- 
possession,  and  had  been  in  his  possession  for  a  time,  and  had  then, 
disappeared,  the  bare  fact  of  possession  which  might,  consistently 
with  the  rest  of  the  evidence  given,  lead  to  no  other  inference  than 
that  the  party  charged  had  been  guilty  of  negligence,  could  not 
justify  a  Judge  in  leaving  the  case  to  the  jury  at  all.     But  is  not 
the  case  very  different  here,  where  the  company  could  have  called 
all  the  servants  in  their  employ  who  were  at  all  suspected  of  being 
implicated  in  the  matter  to  have  explained  the  disappearance  of  the 
box,  and  anything  in  the  circumstances  that  might  really  be  decep- 
tive ?    Here  there  is  much  circumstantial  evidence  against  Hindley, 
from  his  having  possession  of  the  book,  the  parcels  mentioned  in 
which  had  been  checked  and  looked  over,  and  his  being  also  in  the 
exclusive  possession  of  the  van  in  which  they  were  placed.    The 
question  then  arises,  whether  there  is  any  difference  between  a 
civil  action,  in  which  we  have  to  consider  whether  the  words  of 
this  Act  of  Parliament  have  been  complied  with  or  not,  and  the  case 
of  the  same  individual  (Hindley),  if  he  had  been  indicted  for  a 
felony.     It  might  be  no  justification  for  a  Judge  leaving  such  a 
case  to  a  jury,  had  Hindley  been  indicted  for  the  felony,  that  there 
was  circumstantial  evidence  that  he  had  had  possession  of  the  parcel, 
and  that  it  had  disappeared  at  the  time  when  it  was  his  duty  to 
deliver  it ;  but  in  a  civil  action  like  the  present  it  is  surely  na 
answer  to  say,  in  ai^ument,  merely  that  there  was  no  case  to  go  to 
the  jury,  because  the  man  might  never  have  had  actual  possession 
of  the  parcel,  or  if  he  had,  that  it  might  have  been  stolen  from  his 
van  on  the  way  to  the  hotel." 

We  have  quoted  extensively  from  this  judgment  because  the  sub- 
ject is  one  of  great  importance,  and  the  admission  of  circumstantial 
evidence  in  a  civil  case  to  prove  a  primd  facie  case  of  felony — 
which  to  all  intents  and  purposes  is  equivalent  to  a  conviction  of 
the  suspected  servants — is  apparently  an  infraction  of  the  strict 
laws  of  evidence.  It  is  undoubtedly  a  forcible  observation  to  say 
that  the  procedure  in  civil  and  criminal  trials  is  different,  and 
evidence  may  be  admitted  in  one  case  which  woiild  be  rejected  in 
another;  but  that  this  would  not  be  generally  contemplated,  and 
that  for  the  purposes  of  a  civil  suit  men  would  not  be  assumed 
guilty  of  a  felony  who  were'  not  proved  by  direct    affirmative 
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evidence  to  be  so,  is  clear.  And  we  think  that  Vaughton  and 
another  v.  The  London  and  North-  Western  Railway  Company  must 
be  considered  as  introducing  a  somewhat  novel  principle,  but  one 
nevertheless  which  we  confess  appears  to  us  to  have  been  neces- 
sarily applicable  to  the  case  in  order  to  give  the  plaintiffs  their 
proper  remedy. — Law  Times, 

*  Appointments. — Mr.  Tait  has  resigned  the  Sheriffship  of  Perth- 
shire, to  which  he  was  appointed  in  1868.  He  was  previously 
Sheriff  of  Clackmannan  and  Kinross.  Altogether  he  has  been 
Sheriff  for  more  than  thirty  years.  He  is  succeeded  in  Pertli  by 
Mr.  James  Adam,  Advocate-Depute,  who  in  turn  is  succeeded  by 
Mr.  James  Muirhead,  Professor  of  Civil  Law  in  the  University  of 
Edinburgh.  Mr.  Tait  has  also  resigned  the  office  of  Convener  of 
the  Sheriffs ;  and  Mr.  Monro,  the  Sheriff  of  Linlithgow,  has  been 
appointed  in  his  place.  Mr.  Eobert  Horn  has  been  appointed 
Vice-Dean  of  the  Faculty  of  Advocates  in  place  of  Mr.  Tait. 

It  is  understood  that  Lord  Jerviswoode  retires  at  the  close  of  the 
Summer  Session. 

CcUls  to  the  Bar. — Mr.  Alexander  Moody  Stuart  was  admitted  a 
member  of  the  Faculty  of  Advocates  in  March  last,  and  Mr.  W.  J, 
Laidlat,  B.A.  Cantab,  in  May. 
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Carrisrs  by  Railway — Loss  of  Goods  by  Felony  of  Servants — Evidence — 
Carriers  Act,  1  Will.  IV.  c.  68,  «.  1. — To  support  a  replication  under  the 
Carriers  Act  (1  Will.  IV.  c,  68,  b.  1)  of  loss  by  the  felonious  acts  of  defendants'" 
servants,  it  is  not  necessary  to  give  such  an  amount  of  evidence  as  lYOuld  be 
required  to  justify  a  Judge  in  leaving  it  to  the  jury  upon  an  indictment  for 
felony,  because  in  the  civil  action  the  servants  have  an  opportunity  of  being 
witnesses  for  the  defence,  and  of  clearing  themselves  from  imputation  ;  nor  is 
it  necessarv  for  the  plaintiff  to  charge  any  one  individual  servant  with  the 
ihdt—VavghUm  v.  The  London  and  Norih^Westem  Rati  Co.,  £z.,  43  L.  J, 
Rep.  75. 

CoMPANT — Rights  of  Minority  of  Sha/reholders — Parties. — Though  a  share- 
holder in  a  company  is  entitled  to  vote  with  an  exclusive  view  to  his  own 
interest,  yet  where  the  majority  of  shareholders  deal  with  the  assets  of  the 
company  for  their  own  benefit,  to  the  exclusion  of  the  minority,  the  Court  will, 
at  the  instance  of  the  minority,  restrain  such  dealing,  and  compel  the  majority 
to  account  in  respect  of  such  dealings. — Menier  y.  Hooper^s  Telegraph  Works 
{Um.),  43  L.  J.  Rep.  (Ch.)  330. 

Company — Mortgagee  of  Shares — Transfer  of  into  name  of  Servant — Trustee. — 
Shares  in  a  company  were,  to  escape  liability,  transferred  by  the  direction  of  a 
mortgagee  into  tne  name  of  the  mortgagee's  servant.  The  servant  afterwards 
claimea  the  shares,  and  contended  that  as  the  transaction  was  fraudulent  as 
against  the  company,  the  Court  would  not  assist  the  mor^;agee  by  declaring 
that  she  was  a  trustee  of  the  shares  for  him  : — Held,  that  the  mortgagee,  not 
being  under  any  liability  to  the  company,  or  to  the  creditors  of  the  company, 
had  a  right  to  <UTect  this  transfer  to  oe  made,  and  was  entitled  to  a  declamtion 
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that  the  servant  held  the  shares  in  trust  for  him. — Colguhoun  v.  Courtenayf  43 
L.  J.  Rep.  (Ch.)  338. 

Contract — Misrepresentations — Rescission. — Unintentional  misrenresenta- 
tion  having  been  maae  to  the  Commissioners  for  the  Reduction  of  the  National 
Debt  as  to  the  age  of  T.  JO.,  on  whose  life  they  had  granted  an  annuity, — it  was 
Held,  after  the  death  of  T.  C,  that  the  contract,  though  completely  carried  out, 
should  be  rescinded;  and  though  the  statute  under  which  it  was  granted  pro- 
vided other  remedies  for  misrepresentation  and  mistake. — The  Attomey-GenercU 
and  The  Commissioners  for  the  Reduction  of  the  National  Debt  v.  Ray,  43  L.  J. 
(Ch.)  321. 

Contract — Acceptance  qualified  or  ahsoltUe, — The  owners  of  land,  in  answer 
to  a  written  offer  to  buy  it,  wrote  saying  they  had  received  the  offer,  and  added, 
"  which  offer  we  accept,  and  now  hand  you  two  copies  of  conditions  of  sale, 
which  we  have  signed  ;  we  will  thank  you  to  sign  same,  and  return  one  of  the 
<x)pies  to  us:" — Heldf  that  this  was  not  an  unqualified  acceptance,  and  did  not 
make  a  contract. — Crossley  v.  Maycock,  43  L.  S.  (Ch.)  379. 

Contract — Rescission  by  one  Party  refusing  to  perform  his  part — Sale  of  Goods 
to  he  delivered  and  paid  for  in  Parcels, — Deft,  contracted  for  sale  and  delivery 
to  pits,  of  250  tons  of  pig  iron  at  a  certain  price  per  ton ;  the  iron  to  bie 
delivered  in  two  parcels  of  125  tons  each,  and  payment  to  be  made  fourteen 
days  after  delivery  of  each  parceL  The  whole  of  the  first  parcel  was  delivered, 
but  only  by  instalments,  and  after  repeated  applications  for  it  bv  pits. 
As  the  price  of  iron  was  rising  in  the  market,  pits,  refused  to' pay  for  the 
price  of  the  first  parcel  until  the  rest  contracted  for  was  delivered,  but  there 
was  no  inability  on  their  part  to  pay  for  the  same  : — Hetd,  that  sucn  refusal  to 
pay,  though  it  rendered  pits,  liable  to  an  action,  did  not  under  the  circum- 
stances  amount  to  a  refusal  to  perform  the  contract  so  as  to  free  deft,  from 
his  obligation  to  deliver  the  rest  of  the  iron. — Fruih  v.  Burr,  43  J.  L.  Rep. 
<C.  P.)  91. 

Equitable  Assignhent — Specific  Appropriaiion. — A  representation  or  assur- 
ance given  by  ^e  drawer  of  a  bill  tnat  tne  bill  was  drawn  "  specially "  or 
**  expressly''  against  funds  already  remitted  by  him  more  than  sufficient  to  meet 
the  bill  on  maturity,  does  not  amount  to  a  specific  appropriation  or  equitable 
assignment  of  the  funds  so  remitted,  althougn  it  be  given  to  one  who  is  induced 
thereby  to  purchase  the  bill,  unless  it  is  also  represented,  or  the  fact  is,  that 
there  was  a  trust  already  constituted,  by  which  the  payer  of  the  bill  would 
hold  funds  in  trust  for  the  payment  of  the  particular  bill,  or  of  bills  of  that 
particular  class  or  description.  Estoppel  by  representations  applies  only  where 
the  representation  is  as  to  a  fact  in  existence  at  the  time,  not  where  it  is  as  to 
eomething  yet  to  come  or  as  to  a  matter  of  future  intention. — Citisseru^  Bafik 
of  Louisiana  v.  The  First  National  Bank  of  New  Orleans,  43  L.  J.  Rep. 
(H.  L.)  269. 

Partners — Gonstructive  Notice — Joint  Occupation  of  Lamd — Title. — ^B.  &  C. 
carried  on  business  together  in  partnership,  under  articles  by  which  the  real  estate 
upon  which  their  busmess  was  carried  on,  and  of  which  they  were  seised  as 
tenants  in  common  in  fee,  was  made  partnership  assets.  B.,  to  secure  a  separate 
debt,  mortgaged  his  moiety  of  the  estate  to  bauKers,  who  were  aware  when  they 
took  the  mortgage  that  the  premises  were  in  the  occupation  of  the  partners,  and 
that  they  carried  on  their  business  thereon.  B.  absconded,  leaving  partner^p 
debts  which  C.  was  obliged  to  pay  i^Eeld,  that  the  bankers  had  constructive 
notice  that  the  property  belonged  to  the  partnership,  and  that  C.  was  entitled  . 
to  be  paid  out  of  the  property  what  was  aue  to  him  from  the  partnership  in 

Priority  to  the  bankers'  claim  under  their  mortgage. — Ca/oander  v.  Bulteel,  43 
I.  J.  Rep.  (Ch.)  370. 

Damages — Nomirud  or  Substantial — Agreem^jU  to  Grant  an  Entrance, — Pit 
was  entitled  to  the  residue  of  a  lease  of  the  Bell  Inn,  part  of  which  had 
been  underlet.      Defts.  became  the  assignees  of  the  underlease  and  of  a 
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tena  of  100  years,  the  leyersion  of  the  lease.  They  had  contracted  for  the 
paichase  of  the  freehold  and  other  premises,  all  of  which  were  shortly  to  be 
conveyed  to  them.  Pit  asreed  to  surrender  part  of  the  premises  in  his  lease,  and 
defts.  agreed  to  grant  to  him  a  certain  entrance  which  should  be  made  upon  the 

§  remises  which  lefts,  had  contracted  to  purchase,  and  which  he  was  to  enjoy 
uring  the  residue  of  the  term  for  which  he  held  the  Bell.  Defts.  also  agreed 
within  eight  months  to  execute  a  lease  of  the  entrance  with  a  covenant  for  quiet 
enjoyment  Pit  carried  out  his  agreement  to  the  substantial  advant^  of 
defts.,  who  also  made  the  entrance  and  put  the  pit  into  possession  of  it.  Defts. 
bona  fide  believed  that  they  had  power  to  do  all  that  they  promised  to  do,  but 
they  were  unable  to  ^ve  possession  of  the  entrance  to  pit.,  masmuch  as  part  of. 
the  ground  upon  which  it  was  made  turned  out  to  be  the  property  oi  other 
persons  : — Held,  that  pit  was  entitled  to  maintain  an  action  against  deft,  for 
more  than  nominal  damages. — JFall  v.  The  City  of  London  Real  Property  Co., 
43  L.  J.  Rep.  (Q.  B.)  74. 

Negligence — Railway — Contributory  Negligence  by  Plaintiffs  not  foreseeing 
Defendants  Negligence.-^'PlaiDtaff&y  colliery  owners,  possessed  a  siding  on  one  of 
the  lines  of  defts.,  a  railway  company,  and  a  bridge  over  the  siding  with  a 
headway  of  eight  feet  The  course  of  business  was  for  defts.  to  bring  pits.' 
empty  waggons  on  to  the  siding  and  leave  them,  and  for  pits,  then  to  take  Uiem 
to  the  pit,  to  be  loaded  in  such  order  and  at  such  times  as  they  pleased,  or  to 
their  workshops  for  repair.  On  a  Saturday,  alter  working  hours,  when  the  men 
were  gone,  ana  pits,  could  only  move  the  waggons  by  some  special  engagement 
of  workmen,  defts.  brought  and  left  on  the  sidins  some  of  pits.'  waggons,  all 
empty  but  one,  which,  being  loaded  with  a  disabled  waggon,  was  eleven  feet 
hign,  and  could  not  therefore  pass  under  the  bridge.  This  waggon  having  re- 
mained there,  on  the  next  Sunday  night,  after  dark,  defts.'  servants  brought  a 
long  train  of  pits.'  empty  waggons  on  to  the  same  siding  (although  there  was 
another  unoccupied  siding),  and  with  this  train  pushed  the  loaded  waggon  up 
to  the  bridge,  and  on  the  train  being  stopped  by  the  bridge,  without  looking  to 
ascertain  the  cause,  gave  such  momentum  to  the  engine  that  the  waggon  with 
its  load  knocked  the  bridge  down  and  injured  pits.'  property.  Plt^  having, 
sued  defts.  for  negligence,  and  the  jury  having  found  a  verdict  for  defts.  on  the 
ground  that  there  was  contributory  negligence  on  the  part  of  pits., — Held,  that, 
assuming  pits,  to  have  known  on  the  Saturday  that  tne  loaded  waggon  was  on 
the  siding,  there  was  no  evidence  of  contributory  negligence  to  go  to  the  jury. — 
Badky  v.  The  London  and  North-JVestem  Rail.  Co.,  43  L.  J.  Rep.  (Ex.)  73. 

Pabliamkntary  Elections  Act  1868 — Dissolution  of  Parliament — Petition 
dropping — Return  of  Deposit. — Where  Parliament  was  dissolved  before  the  day 
appointed  for  the  trial  of  an  election  petition  presented  under  the  Parliamentary 
Elections  Act  1868  (31  &  32  Vict  c.  125),  the  Court  ordered  the  money  which 
had  been  deposited  as  security  for  costs,  pursuant  to  section  6  of  that  Act,  to  be 
returned  to  the  petrs. — Re  the  Exeter  Election  Petition;  Carter  v.  MiUs,  43 
LJ.  Rep.  (C.  P.)  111. 

Security  for  Costs — Plaintiff  resident  in  Scotland — Jiuigment  Extensions 
Act — By  8.  2  of  31  &  32  Vict  c  54^  a  certificate  of  a  judgment  obtained  or 
entered  up  in  any  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  or  Ex- 
cheauer,  may  be  reeistered  in  Edinburgh,  and  from  the  date  of  registration 
shall  be  of  the  same  force  and  effect  as  a  aecreet  of  the  Court  of  Session,  and  all 
proceedings  shall  and  may  be  had  and  taken  on  an  extract  of  such  certificate,  as 
if  the  juagment  of  which  it  is  a  certificate  had  been  a  decreet  originally 
pronounced  in  the  Court  of  Session,  &c.  x—Held^  that  the  effect  of  this  enact- 
ment is  that  the  reason  for  the  old  practice  of  staying  proceedings  unless  a  pit. 
permanently  resides  in  Scotland  gives  securitv  for  costs,  has  now  ceased,  and 
that  proceedings  will  not  be  now  stayed  on  such  grounds. — Raebum  v.  Andrew, 
43  L.  J.  Rep.  (Q.  B.)  73. 

Trover — Conversion — Unauthorised  act  depriving  Plaintiff  of  Property. — 
Where  one  by  an  authorized  act  deprives  another  of  his  goodi=(,  thou^'h  without 
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iUDiy  intentioii  to  appropriate  them  to  his  own  use,  it  is  a  conversion  of  the  goods. 
The  deft  having  through  an  error  of  the  consignor  of  goods  received  what 
purported  to  be  an  invoice  of  goods  sold  hj  the  consignor  to  the  deft,  through  a 
named  broker,  and  an  order  which  required  a  railway  company  to  deliver  the 
goods  to  the  oider  of  the  consignor  or  consignee,  indorsed  the  order  to  the  broker, 
who  thereby  obtained  from  the  company  and  made  away  with  the  goods : — 
Heldj  that,  thoueh  the  deft  indorsed  the  order  with  the  intention  of  correcting 
what  he  believed  to  be  an  error  and  of  returning  the  goods  to  the  consi^or,  yet 
fiince  the  circumstances  did  not  req^uire  him  to  indorse  the  order  or  interfere 
with  the  goods  in  any  way,  he  was  liable  in  trover  to  the  consignor. — Hiort  v. 
Bott,  43  L.  J.  Eep.  (Ex.)  81. 

Service  out  of  the  jurisdiction — Forum — Shares  in  an  English  Joint  Stock  Com- 
vany, — ^On  an  ex  parte  motion,  founded  on  an  affidavit  that  deft,  was  in  Glasgow, 
leave  was  given  to  serve  a  copy  of  bill  and  interrogatories  on  deft  in  Scotland, 
**  or  elsewhere  out  of  the  jurisdiction."  Service  was  effected  in  Qla^ow.  On 
motion  to  set  aside  the  order  for  irregularity, — Held,  that  the  order,  though 
irresular  in  form,  would  not  be  set  aside,  but  no  costs  were  given  to  the  respt 
A  bill  was  filed  by  the  P.  Company,  which  had  its  registered  office  in  England, 
Against  G.,  who  was  resident  out  of  the  jurisdiction,  asking  for  a  declaration 
that  G.  was  a  trustee  of  certain  shares  held  by  him  in  the  company  for  the 
Isenetit  of  the  company,  and  for  incidental  relief : — Held,  that  tne  Court  of 
•Chancery  was  the  proper  forum  in  which  to  try  the  matter. — Phospho-Guano 
Company  (Ltm.)  v.  Guild,  43  L.  J.  Rep.  (Ch.)  360. 

Railway  Company— S«vere<i  lands — Communications— Level  crossing — Right 
'Of  woAf. — A  railway  company  bought  lands,  which  at  the  time  of  the  purchase 
were  either  waste  or  marsh  lands  or  were  used  solely  for  agricultural  purposes, 
subject  to  the  obligation  of  making  communications  across  their  railway  for  the 
convenient  occupation  and  enjoyment  of  the  lands  severed  by  it ;  and  they  con- 
tracted to  make  and  maintain,  and  made  and  maintained,  such  communications 
by  means  of  four  level  crossings,  three  of  which  were  thirty  feet,  and  the  re- 
maining one  twenty  feet  in  width.  The  severed  lands  afterwards  passed  into 
«ther  hands  and  became  buildino;  sites  : — Held,  that  the  enjoyment  of  the  lands 
meant,  not  merely  the  use  and  enjoyment  thereof  for  the  purposes  for  which 
they  were  used  at  the  time  of  the  contract,  but  the  use  and  enjoyment  thereof 
in  any  manner  that  subsequent  events  might  render  expedient,  consistent  with 
the  existence  of  the  railway  ;  and  that  the  right  of  way  oeing  unrestricted  as  to 
purpose,  the  subsequent  owners  and  their  tenants  and  assigns  of  the  houses  built 
upon  the  lands  were  entitled  to  the  unrestricted  use  of  the  level  crossings  for  sdl 
purposes  whatever,  but  so  as  not  to  obstruct  the  proper  working  of  the  railway. 
— United  Land  Company  (Lim,)  v.  Great  Eastern  BaiL  Co.,  43  L.  J.  Rep. 
<Ch.)  363. 

Sale  op  'LKTU'D—Incuwhrances — Notice  to  Purchaser, — Defts.  were  devisees 
for  sale  under  a  will  of  certain  farms,  and  on  the  11th  of  May  1868,  they 
entered  into  agreements  with  the  tenants  thereof,  that  the  latter  should,  at  the 
termination  of  their  tenancies,  receive  a  sum  of  money,  calculated  at  market 
value,  for  all  the  hay,  straw  and  manure  produced  on  the  farms  during  the  last 
year  of  their  tenancies.  Before  the  date  of  this  agreement  the  tenants  had  held 
the  farms  from  year  to  year,  pursuant  to  verbal  agreements.  On  the  18th  of 
July  pit  agreed  to  purchase  the  farms.  He  then  had  no  notice  of  the  ajs^e- 
meiits  of  the  11th  of  May,  and  on  the  8th  of  September  he  iirst  became  aware 
of  them.  On  the  6th  of  January  1869,  the  purchase  of  the  farms  was  completed, 
without  prejudice  to  the  right  of  pit.  (if  any)  to  an  indemnity  in  respect  of  the 
-claims  of  the  tenants  under  the  agreements  of  the  11th  of  Mav.  At  the  expira- 
tion of  the  tenancies,  pit  paid  to  the  tenants  compensation,  calculated  at  market 
value,  pursuant  to  the  terms  of  the  agreements  of  the  Uth  of  May.  Delta. 
having  refused  to  indemnify  the  pit,  he  now  sued  to  recover  the  amount  paid 
to  the  tenants  : — Held,  that  pit  had  no  right  to  be  indemnified  by  defts.  for  the 
.amount  paid  to  the  tenants. — Phillips  v.  Miller,  43  L.  J.  Rep.  (C.  P.)  74^ 
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Tbu»t  and  TnvBTER^DefatUimg  trmtee — Sutire  in  trust  fwnda — Assignee — 
Mortgage. — The  piinciple  which  gives  cestuis  que  trust  an  equity  agaiiiBt  any 
interest  in  the  trust  funds  belonging  to  the  trustee  who  has  committed  the  breach 
<ji  trust,  extends  to  any  interest  taken  by  the  trustee  as  next-of-kin  of  a  deceased 
cestui  que  trust.  Such  equity  is  prior  to'  the  interest  of  a  mortgagee  of  the 
trustee,  as  the  trustee  is  consider^  to  have  paid  himself  before  the  interest 
Accrued. — JcLcuhs  y.  Rylance,  43  L.  J.  Rep.  (Ch.)  280. 

Will — UnoertoMiiy — Intestacy, — D.,  by  his  will,  gave  all  his  property  to  his 
executor  upon  trust  for  the  purposes  of  his  will,  and  after  gifts  of  ;&00  to  a 
daughter,  and  5s.  a  week  to  his  son,  J.  D.,  bequeathed  the  remainder  of  his 
property  "  and  any  other  property  of  which  I  may  die  possessed,  and  I  nominate 
and  appoint  my  son,  R.  D.,''  sole  executor ;  but  the  testator  omitted  to  say  to 
whom  he  bequeathed  the  remainder  : — Heldy  that  testator  had  failed  to*  express 
his  intention,  and  that  there  was  an  intestacy  as  to  the  residuary  real  and 
personal  estate. — Driver  y.  Driver,  43  L.  J.  Bep.  (Ch.)  279. 

Will — Absolute  gift  subject  to  prior  Estates — Gift  over  on  death  without  issue — 
Legatee  survvwng  period  of  distribution, — Testator  bequeathed  funds  to  A.  for 
life,  with  remainder  to  his  two  daughters  in  e^ual  moieties  for  their  respective 
lives,  with  remainder  to  their  children,  and  in  default  of  such  children,  with 
remainder  to  testator's  two  sons,  with  remainder  in  case  his  said  sons  should 
both  die  without  issue  to  B.  absolutely,  and  in  case  B.  should  die  without  issue 
tiien  over.  B.  survived  A.  and  all  the  testator's  sons  and  daughters,  who  all  died 
without  issue,  and  finally  died  herself  without  issue  : — Hdd^  that  B.  took  an 
absolute  indefeasible  interest  in  the  funds,  and  that  inasmuch  as  she  survived 
the  period  of  distribution,  the  divesting  clause  never  took  effect. — In  re  Heath' 
<Ms  Trusts,  43  L.  J.  Rep.  (Ch.)  259. 

Wat — Obstruction — Right  to  go  extra  viam, — If  the  grantor  of  a  right  of  way 
obstructs  it,  the  grantee  may  ^o,  extra  mam,  over  the  grantor's  land  ;  and  the 
.grantor  or  a  purchaser  with  notice  from  him  will  not  be  allowed  to  obstruct  the 
substituted  mode  of  access  so  long  as  the  original  obstruction  exists. — Selby 
V.  Nettle/old,  43  L.  J.  Rep.  (Ch.)  359. 

Will — Devise — Posthumous  child — Intermediate  rents. — Testator  devised  land 
to  the  first  son  of  J.  M.  in  tail  male,  and  after  making  other  disDositions  he  gave 
the  residue  of  his  property  to  trustees  upon  certain  trusts.  J.  M.  had  no  son  at 
testator's  death,  but  one  was  bom  about  four  months  afterwards.  The  trustees 
of  the  residue  received  the  intermediate  rents  : — Held,  that  these  rents  formed 
part  of  the  residue  of  testator's  estate,  the  infant  son  being  only  entitled  to  the 
rents  from  his  birth. — In  re  Mowlem,  43  L.  J.  Rep.  (Ch.)  353. 
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SHERIFF  COURT  OF  ROSS-SHIRE. 
Sheriffs  Hill  and  Fordtce. 

aiLLIBS  AND  IfACKAT  V,  SHAW  OF  QLENGARBON. — 4^  FeibfUOry  and 

28th  March  1874. 

Breach  of  Contract — Damages. — This  was  an  ordinary  action  in  the  Sheriff  Court 
ef  Ross-shire  at  Dingwall,  for  damages  for  breach  of  an  alleged  contract  for 
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diaining.    The  nature  of  it  is  fully  set  forth  in  the  following  interlocutorSy 
more  particularly  that  of  the  Sheriff : — 

"  Dingwall,  4th  February  1874. — The  Sheriff-Suhstitute  having  heard  narties' 
procurators  on  the  proof  and  whole  process,  made  avizandum  therewith,  and 
considered  the  same,  Finds  (1)  that  in  September  last  George  Henry  was 
emploved  as  contractor  for  the  erection  of  some  fencing  on  a  portion  of  the 
defender's  estate  of  Glencarron,  and  that  he  engaged  the  pursuers  as  labourers 
at  that  work  at  day's  wages  ;  (2^  that  the  pursuers  worked  at  the  fencing  for 
one  day — the  30th  September — out  not  likmg  the  work,  and  having  heard  that 
there  was  draining  to  be  done  on  another  portion  of  the  defr.'s  estate,  they  lefk 
the  fencing  and  went  to  the  defr.  to  ask  for  employment  at  the  draining  ;  (3) 
that  on  2nd  October  the  pursuers  and  the  defr.,  accompanied  by  his  daughter, 
went  over  the  ground  proposed  to  be  drained,  and  the  pursuers  were  engaged 
by  the  defr.  to  execute  the  draining,  which  he  contemplated  at  Id.  per  yard  in 
the  soft  ground  and  something  more  than  Id.  per  yard  where  it  was  necessary 
to  use  the  pick,  but  that  it  is  not  at  all  clear  from  the  evidence  what  was  the 
extent  of  the  ground  to  be  drained  ;  (4)  that  on  the  moming  of  the  4th  October 
the  pursuers  commenced  to  work  at  the  drains,  but  they  had  worked  for  only 
about  an  hour  when  thev  were  stopped  by  the  defr.  in  consequence  of  his 
having  received  a  letter  irom.  Geoige  Henry  complaining  tiiat  the  defr.  had 
taken  away  men  who  were  engaged  to  him  :  Finds  in  point  of  law  (5)  that  the 
pursuers  having  been  hired  by  Henry  on  day's  wa^s  were  entitled  to  leave 
nim  any  time  l^ey  chose,  and  were  free  to  engage  with  any  one  else  ;  and  (6) 
that  the  defr.  was  not  iustified  in  preventing  them  from  proceeding  with  the 
work  for  which  he  had  engaged  them  :  Therefore  finds  him  liable  to  them  in 
damages,  which  modifies  at  the  sum^of  j£20,  for  which  decerns ;  finds  him  liable 
in  expenses,  &c.  Crawfurd  Hill. 

^^NoU. — It  does  not  appear  to  be  necessary  to  say  much  in  explanation  of 
the  above  interlocutor,  it  is  clear  from  the  evidence  of  the  pursuers,  of  Donald 
Mackay,  who  engaged  them  for  Henry,  and  of  Henry  himself  tliat  they  w^ere 
engaged  for  the  fencing  on  day's  wages,  and  it  being  so,  it  follows  that  they 
were  not  bound  to  remain  at  the  work  a  day  longer  tnan  they  chose  ;  and  this 
alone  is  a  sufficient  answer  to  the  defence  stated  to  this  action,  viz.,  that  they 
had  induced  the  defr.,  by  misrepresenting  to  him  that  they  were  out  of  employ- 
ment, to  engage  them  fur  the  draining  work.  As  it  turns  out,  the  statement 
•that  they  were  out  of  employment,  if  made,  was  perfectly  correct.  They  had 
left  the  fencing  without  any  intention  of  returning  to  it.  This  might  be  hard 
on  Henry  after  engaging  them,  and  perhaps  bringing  them  from  a  distance  to 
work  at  his  contract,  but  it  was  just  a  nsk  which  he  must  have  known  he 
incurred  by  engaging  them  on  day's  wages. 

**  It  is  easy  to  understand  from  the  defr.'s  position  towards  Henry  that  he 
would  be  most  unwilling  to  do  anything  which  might  seem  to  be  an  interference 
with  the  execution  of  his  contract  for  the  fencing,  and  when  he  got  Henry's 
letter  there  was  certainly  reason  for  inquiry  as  to  how  matters  stood  between 
Henry  and  the  men  the  defr.  had  just  engaged.  But  he  seems  to  have  acted 
too  hastily  in  summarily  dismissing  them  on  Henry's  complaint.  Had  he 
made  due  inquiry  and  ascertained  the  real  state  of  matters,  he  must  have  felt 

Suite  sure  that  in  the  circumstances  of  his  having  engaged  the  pursuers,  Henry 
ad  no  good  ground  for  throwing  up  his  contract  for  the  fencing,  as  he  seems 
to  have  threatened  to  do. 

''  The  chief  difficultyi which  the  S.-S.  has  felt  has  been  in  fixing  the  amount  of 
damages,  in  consequence  of  the  great  uncertainty  there  is  as  to  the  extent  of 
ground  Uiat  was  to  be  drained.  On  the  whole  the  S.-S.  thinks  that  the  sum 
tOT  which  he  has  given  decree  is  a  fair  estimate  of  the  damages  sustained  by 
the  pursuers.  C.  HL" 

The  defr.  appealed ;  and  the  Sheriff  reversed  the  decision  of  his  Substitute, 
pronouncing  tne  following  interlocutor  : — 
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"  Edinburgh^  2Sth  March  1874. — The  Sheriff  haying  considered  the  closed 
record,  proof,  and  whole  proceedings  in  this  case,  and  having  advised  the  same 
on  the  respective  appeals  for  the  parties  against  the  S.-S.'s  interlocutor  of  4th 
February  last :  Finds  in  point  ot  fact  (1)  That  the  action  is  brought  by  the 
pursuers,  who  are  day-labourers,  to  recover  payment  of  ;£40  in  name  of  damages 
&om  the  defender,  for  having  'on  or  about  the  2nd  day  of  October  1873 
engaged  them  to  make  drains  on  his  property  of  Glencarron,  as  particularly 
pointed  out  to  them  by  the  defender,  at  the  rate  of  one  penny  per  yard  or 
thereby,  all  conform  to  agreement,  executed  by  the  parties  on  or  about  said 
date,  wnich,  as  the  pursuers  allege,  was  retained  by  the  defender,  and  which  he 
is  called  on  to  produce ;'  and  '  for  having,  on  or  about  the  4th  day  of  the  said 
month  and  year,  wrongfully  dismissed  the  pursuers  from  said  employment ;  or, 
otherwise,  prohibited  mem  from  proceeding  with  making  and  completing  said 
drains  ;'  (2)  Finds  *  that  the  pursuers,  who  have  produced  no  copy  of  the  said 
agreement,  do  not  set  forth  in  the  reconl  (and,  besides,  there  is  no  evidence  as 
to)  the  period  for  which  they  were  employed  to  drain,  or  the  time  for  com- 
mencing or  completing  the  work ;  nor  do  thej'  set  forth  the  extent  of  ground  to 
be  drained,  or  the  mode  of  draining,  or  as  to  when  payment  was  to  be  made ;' 
(3)  Finds  'that  the  defr.,  while  he  denies  the  allegations  libelled,  explains 
that  the  pursuers,  who  were  perfect  strangers  to  him,  came  to  him  on  2nd 
October  last,  alleging  that  they  were  out  of  work,  and  wished  to  be  employed 
at  draining,  which  theyjunderstood  he  contemplated  effecting  on  his  lands ;  and 
he  sets  forth  that,  after  some  conversation,  he  expressed  his  wulingness  to  employ 
them  to  do  some  draining  work  at  a  penny  a  yard ;  that  he  wrote  out  at  the 
tinie  a  memorandum  of  tne  matter,  which  was  signed  by  him  and  Qillies  (the 
other  pursuer,  Mackay,  being  unable  to  write),  and  that  the  memorandum  bore 
that  they  were  to  drain  18  inches  deep,  2  feet  on  the  top  of  the  drain,  and  6 
inches  wide  at  the  bottom  ; '  (4)  *  That  there  is  no  evidence  in  process,  and  no 
admission  on  the  record,  to  show  that  the  memorandum  referred  to  in  finding 
No.  3,  differed  in  substance  or  meaning  in  any  way  from  the  description  thereof, 
set  forth  in  said  finding  or  from  the  allegations  of  parties;'  '  That  the  defr.,  on 
the  same  day  on  which  he  wrote  the  said  memorandum  or  the  day  following, 
received  notice  from  a  Mr.  Henry,  who  had  contracted  to  do  fencing  work  lor 
him  on  a  part  of  his  lands  at  a  distance,  from  where  the  defr.  contemplated 
draining,  expressing  great  surprise,  and  stating  that  the  pursuers  were  under 
engagements  to  him  to  work  at  the  fencing,  and  complaining  bitterly  of  the 
defr.  taking  away  the  pursuers  from  the  fencing  woric;'  (6)  'That  the  defr. 
having,  thereon,  made'mquiry  into  the  matter,  to  ascertain  how  the  fact  stood, 
found  that  the  pursuers  had  been  working  for  Mr.  Henry — a  fact  which  they 
had  not  disclosed  to  him ;  and,  feeling  ^grieved  at  this,  the  defr.  at  once  sent 
word  to  the  pursuers  to  desist  from  the  (Eraining,  at  which,  as  it  now  appears, 
they  had  only  commenced  to  work  a  few  hours  before,  and  that  in  consequence 
of  what  had  occurred,  he  tore  up  or  destroyed  the  memorandum,  as  he  considered 
that,  in  the  circumstaiices,  it  was  then  of  no  further  use ;'  (7)  '  That  the  pursuers 
did  not,  previous  to  commencing  work,  intimate  to  the  defr.  the  time  when  they 
were  to  commence,  or  call  for,  or  obtain  from  him  a  copy  of  the  said  memor- 
andum, which  the  defr.,  as  stated  by  the  pursuers  in  the  proof,  was  to  give  them 
on  starting  the  work;'  Finds  in  point  oi  law  ^8)  'that  the  facts  and  circum- 
stances admitted  and  proved  only  amount  to  evidence  of  a  communing  between 
the  parties,  with  a  view  to  the  framing  afterwards  of  a  formal  and  regular 
agreement  to  drain ;  or,  if  it  amoimted  to  anything  of  the  nature  of  an  agree- 
ment, such  was  (^uite  informal  and  defective  in  essentials,  and  might  be  set 
aside  by  the  parties  or  either  of  them ;  therefore  recalls  the  interlocutor  sub- 
mitted to  review,  sustains  the  appeal  for  the  defr.,  dismisses  the  appeals  for  the 
paisners ;  also,  dismisses  the  action  as  irrelevant  and  incompetent ;  assoilzies 
the  defr.  from  the  conclusions  of  the  libel  :  finds  the  pursuers  liable  in  payment 
to  the  defr.  of  the  expenses  of  process ;  allows  an  account  thereof  to  be  given  in, 
aiid  remits  the  same  to  the  Auditor  of  Court  to  tax  and  report,  and  decerns.' 

"  Geo.  Dingwall  Fordyck. 

YOL.  XVm.  NO.  CCX— JUNE  1874.  .  2  A 
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*^  Note, — ^The  facts  and  circumstances  disclosed  do  not,  in  the  opinion  of  the- 
Sheriff,  amount,  in  law,  to  anything  but  a  communing  with  a  view  to  complet- 
ing an  a^eement  to  drain,  so  soon  as  the  parties  had  settled  as  to  points,  wnich 
were  plainly  essential,  but  not  agreed  on,  at  the  time  the  memorandum  referred 
to  was  written. 

**  Thus,  for  instance,  the  area  of  the  ground  to  be  drained  was  not  fixed,  or 
the  exact  portions  of  the  ground  into  which  drains  were  to  be  put,  or  the  plan 
of  draining,  or  the  time  for  commencing  the  work  and  finishing  it ;  neither  wa<s 
it  fixed  when  payment  was  to  be  made.  All  these,  however,  being  particulai-8, 
going  to  the  essence  of  a  contract,  in  regard  to  such  a  matter,  required  to  be 
nxed  before  a  completed  agreement  could  be  held  to  have  been  formed,  or  from 
which  it  could  be  inferred,  but  the  parties  after  2nd  October  never  afterwai  ds 
met  or  settled  the  particulars  referred  to. 

**  The  only  things  which  seem  to  have  been  agreed  on  were  (1)  the  dimen- 
sions of  the  drains ;  (2)  that  the  defr.  had  expressed  his  willingness  to  employ 
the  pursuers  to  do  some  draining ;  and  (3)  tnat  the  payment  was  to  be  at  the 
rate  of  a  penny  a  yard  in  soft  ground,  and  something  more  where  the  pick  was 
employed. 

"It  is,  therefore,  not  surprising  that  the  S.-S.,  who  assumes  that  there  was  a 
valid  contract,  felt  a  difficulty  in  assessing  the  amount  of  damages  to  be  paid 
by  the  defr.  in  the  case  (supposed)  of  the  defr.  having  committed  a  breach  of 
the  agreement.  Of  course,  without  knowing  the  particulars  referred  to  above, 
no  one  could  assess  the  damages,  as  the  proper  datiet  for  determining  the  amoimt 
were  awanting.  There  is  some  proof,  no  doubt,  that  the  defr.,  of  me  same  date 
as  the  memorandum,  showed  two  spots  of  ground  on  which  he  contemplated 
draining ;  but  even  as  to  these  spots  there  is  only  conjecture  as  to  the  extent, 
while  it  is  quite  evident  the  defr.  contemplated  a  much  more  extensive  opera- 
tion in  various  other  parts  of  his  estate. 

**  The  circumstance  mentioned  bv  the  pursuers  in  the  proof  as  to  the  memor- 
andum having  been  put  by  the  defr.  into  his  pocket,  after  he  had  written  it,  is 
accompanied  with  the  explanation,  that  the  defr.  said  he  would  give  them  a 
copy, '  when  we  would  start  the  work.'  This  is  rather  an  important  statement, 
as,  according  to  the  Sheriffs  view,  it  was  meant  to  signify  that  so  soon  as  they, 
the  parties,  had  agreed  on  the  particulars  above  referred  to,  or  similar  ones, 
and  were  made  to  form  part  of  tne  memorandum,  he  would  then  furnish  them 
with  a  copy  as  evidence  that  the  transaction  was  concluded;  when,  and  when 
onlv,  *  we  would  start  the  work.' 

"The  pursuers,  however,  never  applied  to  the  defr.  for  a  copy,  nor  did  the 
defr.  ever  supply  them  with  one ;  and  he  never  heard  further  on  Uie  subject  till 
he  was  threatened  with  le^al  proceedings  for  damages  for  breach. 

"  It  seems  to  the  Sheriff  that  the  pursuers,  very  inconsiderately,  refused 
the  defender's  tender,  as,  holding  the  views  above  expressed,  he  conceives  that 
the  tender  fairly  covered  any  disappointment  they  may  have  felt  on  finding 
that  the  matter  had  come  to  an  end.  G«  D.  F." 

Act, — Mr,  Devoar. Alt, — Mr,  Shaw, 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriffs  Dots  Wilson  and  Comrib  TnoMsoif . 

FERGUSON  V.  FEBQUSON. 

Parent  and  ChUd-^  Custody  of  ChildSheriff  Court  Jurisdiction, — ^This  was  a 
case  in  which  the  petitioner,  28th  April  1874,  sought  an  order  upon  his  wife,  who 
had  lived  apart  from  him  since  17tn  May  1860,  to  deliver  up  to  him  his  pupil 
aon  Robert  Ferguson.    The  respondent  entered  a  preliminary  plea  that  tne 
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tSbexiff  had  no  jurisdiction,  the  Supreme  Court  alone  having  power  to  regulate 
the  custody  of  lawful  children,  and  averred,  on  the  merits  of  the  case,  that 
when  she  left  the  petr.'s  society  he  had  been  guilty  of  gross  cruelty  to  her  and 
the  child ;  that  suDsequently  he  had  been  guilty  of  adulteiy,  and  had  had  one  or 
more  illegitimate  children  ;  that  the  petr.'s  character  was  such  as  to  render  him 
41  most  unfit  and  improper  guardian  for  the  respt/s  son ;  and  that  for  a  period  of 
thirteen  years  the  ^tr.  had  neither  sought  to  exercise  paternal  authority  over 
the  child  nor  contnbuted  anything  to  ms  support  or  education,  both  of  which 
had  been  carefcdly  attended  to  by  the  respt.  The  action  was  brought  in  June 
1873y  when  the  boy  was  thirteen  jrears  old,  and  on  25th  Julv  Sheriff  Wilson 
pronounced  an  interlocutor,  reserving  the  preliminary  plea  to  be  considered  on 
the  merits,  and  allowing  the  respt  a  proof  of  her  allegations.  .  The  proof  was 
postponed  from  time  to  time,  and  before  it  was  taken  the  boy — on  15th  Nov- 
ember— attained  the  age  of  fourteen,  when  the  order  for  proof  was  discharged 
and  the  respt  allowed  to  lodge  a  condescendence  of  res  noviter.  This  docu- 
ment set  forth  that  the  boy  had  attained  the  age  of  fourteen,  and  that  the  petr.'s 
power  over  him  and  his  right  to  compel  him  to  live  in  his  family  had  thereupon 
ceased.  The  case  was  once  more  hung  up  to  allow  of  fin  amicable  settlement 
being  made,  but  attempts  at  these  havmg  fEuled,  the  following  interlocutor 
was  pronounced  : — 

"  Aberdeen,  ^Oth  March  1874. — Having  considered  the  cause — Finds  that  the 
petition  cannot  competently  be  disposed  of  in  the  Sheriff  Court :  Therefore  dis- 
misses the  petition  :  Finds  the  respondent  entitled  to  expenses,  and  decerns. 

J.  Dove  Wilbon. 

*'  Note. — The  S.-S.  sustained  the  competency  of  the  petition  while  the  child 
was  still  in  pupillarity ;  but  the  fact  of  its  having  attained  puberty  seems  to 
him  to  make  a  matenal  difference. 

''  While  a  child  is  still  in  pupillarity  the  right  of  the  father  to  its  custody  is 
an  absolute  legal  right  not  to  be  defeated  except  for  the  strongest  reasons. 
£ven  though  he  have  not  exercised  the  right  for  a  length  of  time,  the  law 
would  therefore  allow  him  to  resume  it  at  any  moment,  unless  it  were  shown 
that  his  doing  so  would  be  injurious  to  the  child. 

/'After the  child  attains  puberty,  the  father's  right  to  the  custody  is  of  a 
mnch  weaker  description.  The  object  of  allowing  the  right,  is — ^as  in  the 
former  case — the  benefit  of  the  child,  but  in  the  latter  case  the  child  is  con- 
sidered as  having  a  certain  will  of  its  own,  and  a  certain  power  of  acting  for 
itself.  After  puoerty,  therefore,  much  greater  consideration  is  to  be  paid  to  its 
wishes,  and  in  the  case  of  the  right  having  been  abandoned  by  the  parent,  a 
court  will  not  interfere  to  restore  it  unless  it  is  made  to  appear  that  the  child's 
welfare  is  likely  to  suffer  in  consequence  of  the  want  of  it  (Harvey,  22  D, 
1198.) 

"  The  arrival  of  the  child  at  puberty  has  thus  charmed  the  aspect  of  the  case. 
Formerly  the  petr.  raised  a  simple  question  of  law.  it  was  the  defence  which 
xaieed  the  question  between  parent  and  child  which  the  Sheriff  could  not  deter- 
jnine,  and  the  case  had  therefore  to  ^o  on  until  it  was  seeujwhether  the  facts  truly 
involved  any  such  question.  Now  it  is  the  petition  which  raises  such  a  question. 
The  petr.  having  acquiesced  from  Mav  1850  till  June  1863,  that  is,  for  more 
than  thirteen  years,  in  the  mother  having  the  custody  of  the  child,  is  not 
entitled  to  ask  a  court  to  reassert  his  right,  unless  he  is  prepared  to  show  that 
doing  so  would  be  for  the  child's  benefit.  This  question  is  therefore  raised  at 
the  very  first  stage,  and  indeed  there  seems  to  be  almost  no  other  question 
involved* 

*'  In  these  circumstances  the  S.-S.  thinks  that  he  has  no  jurisdiction.  Were 
any  case  of  emergency  raised  he  might  undoubtedly  interfere  ;  but  where  there 
is  no  such  ground  for  interfering,  such  delicate  questions,  aa  that  now  involved, 
between  parent  and  child,  have  always  been  reserved  for  the  consideration  of 
the  Court  of  Session. 
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'*  The  petition,  it  may  be  pointed  out,  has,  by  the  arrival  of  the  child  at 
puberty,  oecome  incompetent  in  point  of  form.  Before  any  order  binding  on 
the  child  could  now  be  pronounced,  it  would  be  necessary  to  have  a  sup- 
plementary petition  brought  against  him  personally,  a  curator  ad  litem  ap- 
pointed, and  the  two  petitions  conjoined.  However,  the  S.-S.  has  not  proceeded 
on  this  ground,  because  had  he  thought  there  was  jurisdiction  he  would  have 
allowed  time  'for  these  steps  beinc  tiULen. 

*'  It  is  right  that  the  S.-S.  should  explain  that  the  reason  of  this  case  having 
been  so  long  in  being  disposed  of,  was  to  give  the  parties  an  opportunity  of 
making  some  amicable  arrangement.  J,  D.  W.'' 

The  petr.  appealed,  and  the  following  interlocutor  has  now  been  pronounced 
by  the  Sheriff : — 

"  AherdeeUf  28th  April  1874. — The  Sheriff  having  heard  parties*  procurators 
oil  the  pursuer's  appeal  against  the  interlocutor  of  30th  March  last,  and  consi- 
dered the  record— Dismisses  the  appeal,  affirms  the  interlocutor  appealed  against, 
and  decerns.  J.  Guthrie  Smith. 

"  Note, — This  is  not  a  case  in  which  the  party  being  lawfully  in  the  custody 
or  possession  of  the  subject-matter  of  the  suit,  is  brevi  manu  suddenly  deprived 
of  that  custody.  In  such  a  case,  the  Court,  without  committing  an^  great 
stretch  of  authority,  might  competently  interfere  to  restore  things  to  their  8t€Uu$ 
quo,  until  the  matter  of  right  is  determined  by  a  Court  of  competent  juiisdictioiL 
But  here  the  wife  left  her  husband  so  long  ago  as  1860,  taking  her  boy  with 
her,  and  within  a  few  months  of  his  attaining  puberty,  the  father  comes  forward 
with  the  demand  that  the  child  shall  be  taken  from  his  mother  and  forced  to 
reside  with  him.  It  is  plain  that  a  claim  of  this  kind,  preferred  under  such 
circumstances,  must  be  subject  to  a  certain  equitable  contract — depending,  as  it 
does,  on  a  number  of  considerations,  such,  for  example,  as  what  is  due  to  the 
wife  who  has  lived  so  long  in  a  state  of  practical  widowhood,  as  well  as  what 
is  best  for  the  interests  of  the  child  himself.  An  inferior  Court  is  certainly  not 
competent  to  deal  with  these  questions,  and  the  Sheriff  is  of  opinion  that,  apart 
altogether  from  the  fact  of  the  child  having,  pendente  processu,  reached  puberty, 
the  S.-S.,  in  dismissing  the  petition  with  costs,  has  taken  the  only  course  whidi 
was  open  in  the  circumstances  in  which  the  petition  was  presented.    J.  Q.  S." 

Act,—W.  Stuart. AU,—F.  T.  Oardm, 


Sheriff  Thomson. 

JAMES  ABEL  V,  O.  B.  BOTHWELL'S  TRUSTEE  AND  J.  WATT,  JUN. 

Purchaser  and  Seller — Payment  of  current  Feu-Dutiee. — The  pursuer— the  pre- 
sent Master  of  the  Trades  Hospital  of  Aberdeen — sued  the  defenders  for  £4,  Ss. 
5d.,  being  the  amount  of  the  annual  feu-duty  payable  to  the  pursuer  as  Master  of 
Hospital  foresaid  for  ground  situated  at  the  Backcauseway  of  Aberdeen,  some- 
time belonging  to  the  trust  estate  of  the  deceased  G.  B.  Both  well,  merchant, 
Aberdeen  (whose  trustee  was  one  defr.),  and  recently  acquired  by  John  Watt, 
Junior,  Advocate,  Aberdeen,  the  other  defr.,  and  which  feu-duty  was  payable  at 
the  term  of  Candlemas  last,  1874,  but  which  feu-duty  the  defins.  refused  to  pay 
—  the  one  alleging  that  it  was  payable  by  the  other.  Sheriff  Thomson  held 
that  the  defrs.  were  liable  in  the  proportions  of  the  feu-duty  effeiring  to  thdr 
respective  possession  of  the  property,  and  has  issued  the  following  note  : — 

'^  This  is  an  action  in  which  a  superior  seeks  to  recover  feu-dnty,  or  rather 
ground-annual,  which  was  payable  at  Candlemas  last.    It  appears  that  during « 
the  twelve  months  precedii^  that  term  the  property  of  the  subjects  in  question 
had  changed  hands^  the  first-named  defr.  having  disponed  them  to  the  second- 
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named,  with  entnr  at  20tb  December  1873.  The  disposition  contains  the  usual 
clause  in  which  the  granter  binds  himself  to  free  and  relieve  the  disponee  of  all 
ground-annual,  cess,  annuity,  and  other  public  burdens.  Under  that  clause 
the  seller  maintains  that  he  is  not  liable  for  any  part  of  the  feu-duty  which  was 
current  at  the  time  of  the  Bale,  and  that  the  purchaser  must  pay  it  all.  The 
purchaser,  on  the  other  hand,  maintains  that  he  is  only  liable  for  that  propor- 
tion of  feu-duty  which  corresponds  to  the  time  that  he  has  been  in  possession 
of  the  dubjects. 

''  Both  parties  found  on  a  provision  of  the  Titles  to  Land  Acts  1868.  That 
section  does  not  seem  to  me  to  throw  much  light  on  the  question.  It  enacts 
that  such  a  clause  as  the  above  shall,  unless  specially  qualified,  be  held  to 
import  an  obligation  to  relieve  of  all  ground-annuals,  &c.,  due  from  or  on 
account  of  the  lands  conveyed  prior  to  the  date  of  entry.  I  should  have 
thought  that  there  would  be  a  construction  of  this  clause  settled  by  the  custom 
of  conveyancers,  but  I  was  informed  &om  the  bar  that  it  is  usual,  where  there 
is  a  likelihood  of  such  a  question  as  the  present  arising,  to  insert  a  special 
qitalification  of  the  clause  so  as  to  remove  doubt.  I  am  not  aware  of  any 
authoritative  decision  by  which  I  can  be  guided,  and  I  am,  therefore,  thrown 
hack  upon  mv  own  idea  of  a  fair  construction  of  the  doubtful  terms  used.  The 
finperior  has  brought  both  parties  into  the  field,  and  they  accept  the  position  of 
discussing  the  question  inter  se.  I  am  not  to  be  held  as  expressing  an  opinion 
whether  the  superior  might  not  have  been  entitled  to  recover  from  the  pur- 
chaser, leaving  it  to  him  to  operate  his  relief  as  against  the  seller,  but  my  judg- 
ment is,  on  the  case  as  presented,  that  the  defrs.  must  pay  proportionately — 
that  is  to  say,  the  disponer  must  be  held  responsible  for  the  feu-duty  effeiiing 
to  the  time  during  which  he  derived  profits  from  the  subjects,  and  the  disponee 
for  the  subsequent  feu-duty.  I  am  aware  that  Mr.  Duff,  in  his  work  on  Feudal 
Oonveyancing,  seems  to  cast  some  doubt  upon  the  view  which  I  have  expressed, 
but  I  feel  much  fortified  in  adopting  it  from  finding  that  the  late  Professor 
Montgomerie  Bell  in  his  Ijectures  says  that  he  does  not  agree  with  Mr.  Duifs 
opinion,  and  states  his  view  to  be  that  any  burdens  not  payable  as  at  the  term 
of  the  purchaser's  entry  ought  to  be  apportioned  rateably,  according  as  the 
seller  and  purchaser  have  right  to  the  rents  of  the  corresponding  period.  Mr. 
Bell  was  not  only  a  leamed  conveyancer,  but  few  men  had  larger  practical 
experience.  I  decern  against  Bothwell's  trustee,  who  must  pay  uie  expenses 
incurred  by  the  pursuer,  and  also  by  the  defr.  Mr.  John  Watt,  Jun." 

Agent  for  Pursuer — J.  Thomson. Agent  for  BoihweWs  Trustee — A,  Yeats, 

Agent  for  J,  Watty  Jun. — W.  Stv/vrt. 


Sheriffs  Smith  and  Thomson. 

THE  ABERDEEN  COMMERCIAL  COMPANY  V.  JOHN  QOBDON. — IZth  May  1874^ 

Interest  on  MerchcmU^  Accounts, — In  this  case  the  pursuers  sued  the  defender 
for  an  account  of  j£15,  17s.  2d.  for  coals,  &c.,  supplied  to  him,  and  16s.  9d.  of 
interest  thereon  from  March  1873,  when  tne  period  of  credit  expired,  to  the 
date  of  the  summons.  The  defr.  alleged  that  ne  had  offered  payment  of  the 
account — settlement  of  which  had  been  delayed  by  the  loss  of  tne  invoice — ^but 
the  pursuers  refused  to  accept  the  principal  sum  without  the  interest.  He 
accordingly  consigned  the  amount  of  the  account,  and  pleaded  that  interest  was 
not  due  on  such  accounts  prior  to  the  date  of  the  sunmions.  The  S.-S.  (Comrie 
Thomflon)  found,  as  matter  of  law,  that  interest  at  5  per  cent,  runs  upon  such 
accounts,  and  decerned  for  the  whole  amount  sued  for,  with  expenses.  He 
added  the  following  note  to  his  interlocutor : — 

"The  case,  as  now  presented  to  the  Court,  raises  a  pure  question  of  law,  and 
it  is  one  of  considerable  interest  and  importance.  The  action  is  one  for  recovery 
of  payment  of  furnishings  made  by  a  merchant  to  his  customer.    The  customer 
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admito  the  debt,  bat  maintaiiu  that,  althong^  nearly  two  jfan  hanre  dapsed 
idnce  he  leceiTed  the  goods,  no  interest  is  dae  upon  their  price.  His  eontention 
iB  not  based  fso  mach  npon  legal  principle  as  upon  the  aathoiitj  of  a  weU-known 
case  recently  decided  in  the  Sopreme  Court. 

^  The  spirit  of  the  canon  law  was  entirely  against  the  exaction  of  interest 
from  debtois,  and  it  has  never  quite  ceased  to  influence  the  dvil  jmispradence 
of  Scotland.  But  sraduaUy  as  this  country  became  more  and  more  a  com- 
mercial country,  and  as  businei^  increased,  the  rule  of  the  old  law  came  not  only 
to  be  modified  but  almost  to  be  reversed.  Professor  Bell  says  that  '  in  later 
times  the  exceptions  (that  is,  to  the  taking  of  interest)  introduced  have  beea  so 
numerous,  that  were  a  rule  now  to  be  laid  down  it  would  be  more  conect,  re- 
versing the  proposition  of  the  ancient  law,  to  say  that  interest  is  dne  in  all 
cases  where  money  is  lent^  or  where  the  use  of  it  is  taken  or  retained.'  There 
are  various  cases  in  which  it  has  been  held  that  interest  ought  to  run  where 
the  use  of  monev  has  been  enjoyed  after  it  ought  to  have  been  paid.  The 
learned  author  above  quoted  says  (although  he  gives  no  direct  authority  in 
support  of  his  statement)  that  interest  on  merchants'  accounts  of  furnishings 
begms  on  the  expiration  of  the  accustomed  credit.  Erskine,  also  ^ii  3, 80)  holds 
that  where  no  term  of  jMiyment  is  stipulated — ^for  example,  in  the  case  of  an 
open  account — interest  is  chargeable  from  the  time  at  wnich  the  account  ought 
to  have  been  regularly  paid.  In  short,  so  iar  as  the  law  on  the  point  is  to  be 
gathered  from  the  institutional  writers,  it  seems  to  be  dear  that  interest  is  to 
be  allowed,  not  simply  ex  mora  debitoruj  but  nomine  damni — that  is,  as  a  recom- 
X)en8e  or  compensation  to  the  creditor  for  wanting  the  use  of  his  money. 

'^  But  the  defr.  in  the  present  case  founds  upon  a  dictum  of  the  Lord  President, 
whose  judgment  was  concurred  in  by  the  other  Judges  of  the  First  Division, 
in  Cardno  <&  Darling  v.  Stewart,  9th  July  1869,  7  Macph.  1026.  In  that  case 
it  was  distinctly  decided  that  a  tradesman  is  not  entitled  to  chai]^  interest  on  a 
eurrent  account  rendered  periodically  from  each  date  of  rendermg  it.  There 
were  three  or  four  periods  of  rendering,  and  interest  was  accumulated  upon 
^ach.  The  defr.  Stewart  admitted  that  the  pursuers  were  entitled  to  charge 
interest  from  the  date  of  the  last  furnishing,  and  upon  that  state  of  the  pleadings 
tiie  Lord  President  said,  'As  the  defr.  admits  by  ids  plea  that  the  pursuers  are 
entitled  to  charge  interest  after  the  date  of  the  last  item,  it  is  not  necessary  to 
consider  anything  beyond  the  question  whether  the  pursuers  are  entitled  to 
charge  interest  periooically.  On  that  point  I  will  only  say  that  I  am  against 
the  pursuers,  and  give  no  opinion  as  to  whether  interest  would  have  run  from  the 
date  of  the  last  rendering  of  the  account,  as  thai  is  admitted  by  the  defender,' 

*'  The  S.-S.  is  aware  that  the  doubt  which  seems  to  be  implied  in  the  above 
judgment  has  led  to  interest  being  disallowed  upon  tradesmen's  accounts  in 
several  local  Courts.  But  he  finds  himself  quite  unable  to  take  such  a  view  of 
the  import  of  the  decision.  A  claim  for  mterest  where  actual  damage  was 
shown  to  have  been  suffered  by  the  want  of  the  money,  was  allowed,  even  under 
the  canon  law,  and  certainly  under  the  Boman  law  mere  delay  in  payment  ^ve 
a  claim  for  interest,  minus  solvit  qui  tardius  solvit  nam  et  tempore  minus  solvUur. 
It  wotdd  be  a  very  serious  thing  for  tradesmen  if  they  were  not  to  be  allowed 
interest  upon  overdue  accounts,  although  it  might  not  be  a  bad  thing  for  the 
•community  if  the  temptation  to  take  and  give  long  credit  were  somewluit  dimin- 
ished. But  until  the  S.-S.  is  compelled  by  a  deliberate  judgment  of  the 
Supreme  Court,  he  would  not,  as  at  present  advised,  be  justified  in  holding  that 
the  dictum  in  Cardno  &  Darling's  case  has  allowed,  or  even  modified,  what  he 
believes  to  be  the  law  on  the  subject.  J.  C.  T.** 

The  defr.  appealed;  and  on  appeal  the  Sheriff  (Guthrie  Smith)  reversed 
the  decision,  struck  off  the  interest,  out  decerned  for  the  expenses.  The  fol- 
lowing is  the  note  to  his  interlocutor : — 

"  The  sum  in  dispute  here,  though  trifling  in  amount,  raises  an  important 
point  of  practice — Does  interest  run  on  a  tradesman's  account  prior  to  the  date 
•of  citation  1 
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''  Interest,  consideTed  as  the  price  paid  for  the  use  of  money,  may  be  due 
either  tx  lege  or  ex  pacta,  as  on  Dills  of  exchange,  advances  on  goods,  current 
accounts,  debts  constituted  in  writing,  and  the  like.  In  these  cases  it  runs  from 
the  date  of  the  debt.  But  when  claimed  in  respect  of  the  debtor's  mora  in  pay- 
ing the  price  of  goods  sold  and  delivered,  the  demand  stands  on  a  different 
footing.  The  contract  is  to  pay  the  price,  nothing  more  ;  and  when  interest  is 
given  at  all,  it  can  only  be  given  by  way  of  damages  for  the  non-implement  of 
the  obligation.  The  distinction  is,  that  in  the  one  class  of  cases  interest  is 
payable  under  and  by  force  of  the  contract ;  in  the  other  it  is  not. 

"  Accordingly,  in  England  the  price  of  goods  sold  and  contracted  to  be  paid 
for  at  a  certain  aay  has  never  been  held  to  carry  interest,  unless  at  the  time  of 
the  original  contract  the  purchaser  agreed  to  pay  by  bill  or  note,  in  which  case 
the  interest  is  recoverable  as  part  of  the  price  {ma/rshaU  v.  PooUy  13  East.  99, 
and  Davis  v.  &niiih,  8  M.  and  W.  399,  and  see  Statute  3  &  4  Will.  IV.  c.  42,  sec. 
28.) 

"  It  has  been  frequently  observed  that  any  difference  'between  the  usages  of 
Scotland  in  commercial  matters,  and  the  rules  in  force  in  the  neighbouring 
kingdom,  ought  not  to  be  sanctioned,  unless^ihe  settled  principles  and  practice 
of  tne  law  of  Scotland  make  it  imperative.  The  Sheriff  has  been  imable  to  find 
any  such  principle  or  practice  to  warrant  the  decision  of  the  S.-S.  The  sug- 
gestion ofrrofessor  Bell  that  interest  ought  to  be  claimable  whenever  the  usual 
period  of  credit  expires  cannot  be  accepted  as  law  in  the  face  of  the  observations 
which  were  made  by  the  Lord  President  in  the  case  of  Cardno,  and  although 
perhaps  right  enough  in  theory,  would  in  practice  be  found  very  inconvenient. 
It  would  enable  every  business  lirm  to  set  up  a  usage  of  its  own,  and  might  be 
the  cause  of  constant  misimderstanding  between  the  seller  and  purchaser. 

**  Tlie  pursuer  does  not  claim  interest  from  the  delivery  of  tne  goods.  The 
case  of  Cardno  indeed  expressly  decides  that  this  cannot  be  done.  But  it  is 
assumed  that  the  point  from  which  interest  should  run  lies  somewhere  between 
the  date  of  delivery  and  the  date  of  citation,  and  that  point,  it  is  said,  should 
be  determined  by  this — that  the  defr.  was  freouently  dunned  for  payment,  and 
-was  told  that  they  never  gave  credit  beyond  March,  but  all  in  vain.  This,  how- 
ever, in  the  Sheriff's  view  was  insufficient  to  alter  the  previously  subsisting  legal 
relation  between  the  parties.  If  in  making  these  demands  the  debtor  had  been 
expressly  told  when  the  demand  was  made  that  failing  payment  interest  would 
be  charged  from  a  certain  date,  then  by  implication  a  new  contract  might  have 
been  engrafted  on  the  original  contract  But  short  of  this,  things  stood  in  statu 
gvo,  namely,  the  defr.  was  liable  in  the  price,  but  not  in  interest  until  the 
matter  became  litigious. 

'*It  is  understood  that  the  general  practice  in  the  Courts  in  Scotland — 
although  far  from  uniform— has  latterly  been  to  refuse  interest  on  the  price  of 
the  goods  sold  and  delivered  till  after  citation  ;  and  on  the  whole  it  ynH  be 
better  that  this  practice  should  not  be  disturbed,  particularly  as  the  knowledge 
that  interest  is  not  recoverable  may  serve  to  check  a  wasteful  system  of  credit, 
and  restrain  the  foolish  tendency  to  give  too  much  indulgence  to  debtors.  As- 
the  delay  of  the  defr.  to  pay  for  the  goods  sued  for  was  however  ouite  inex- 
cusable, he  must  pay  the  costsl  J.  G.  S.'' 

j^ct. — O.  Allan. Alt^J.  Thomson. 


COMMISSARY  COURT  OF  EDINBURGH. 
young's  kxkcutby.— jRs6.  24, 1874. 

Executor — Writ — Testing  Cbntse. — This  was  a  case  of  competition  for  the- 
office  of  executor-dative  between  the  son  and  the  sister  of  the  defunct.  The 
son  claimed  the  office  as  next  of  kin  to  an  intestate ;  the  sister  claimed  it  as 
xmiversal  le^tory  imder  a  testamentary  writing,  produced  by  her.  The 
Commissary-Uepute  on  9th  January  pi-eferred  the  sister  to  the  office  and  refused 
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the  prayer  of  the  competing  petitioner,  the  son,  finding  that  the  testamentary 
writmg  produced  by  the  sister  was  admittedly  genuine  and  ex  Joxit  probative  ; 
and  that,  in  respect  she  was  universal  l^atory  under  said  writing,  she  was- 
entitled  to  the  ofiice,  and  found  the  son  liable  in  three  guineas  of  expenses  The 
points  at  issue  between  the  parties  are  fully  brought  out  in  the  note  of  the 
Commissary-Depute  (Sheriff  Hallard)  as  follows  : — 

''  Even  though  the  deed  were  valid,  the  son's  contention  was  that  he  still  had 
a  preferable  right  in  respect  of  his  legitim,  which  that  deed  cannot  evacuate. 
Here  the  Ugitim  amounts  to  one  half;  and  it  was  pleaded  that  as  there  are 
certain  burdens  to  which  the  dead's  part  is  liable,  and  from  which  the  Ugitim 
is  free,  the  latter  is  the  larger  interest,  entitling  the  holder  of  it  to  prevail  in 
this  competition, 

''The  Uommissary-Depute  cannot  adopt  this  view,  for  which  no  authority 
was  produced,  except  a  very  vague  one  from  Stair,  iiL  8,  54.  Though  Ugitim 
is  in  one  sense  a  right  of  succession,  it  is' also  a  debt  pavable  out  of  executry. 
Especially  must  it  be  taken  as  a  debt  in  a  question  witn  a  universal  legatory 
who,  by  the  appointment  of  the  defunct,  takes  the  universitas  of  the  executry 
subject,  among  other  burdens,  to  the  payment  of  Ugitim^  To  make  this  creditor 
administer  the  funds  rather  than  the  person  to  whom  all  the  funds,  so  far  as  in 
the  testator's  power,  have  been  destined,  would  be  an  inversion  of  the  true  re- 
lation of  parties. 

"If  the  deed  be  valid,  the  universal  legatory  must  prevaiL  The  Commissary- 
Depute  cannot  therefore  avoid  determining  the  question  of  validity  which  was 
treated  at  the  debate  as  the  main  point  at  issue. 

"On  the  part  of  the  son,  it  was  contended  that  the  deed,  as  left  by  his  father, 
was  null  and  void,  from  lack  of  the  statutory  solemnities — there  being  no  test- 
ing clause  in  it  when  his  father  died.  True,  the  document  as  it  now  appears  has 
since  been  completed  by  crowdinga  testing  clause  within  a  space  which  was  cer- 
tainly not  left  lor  that  purpose.  Reliance  was  placed  upon  the  admitted  fact 
that  whereas  the  defunct  cued  on  25th  November,  the  testing  clause  was  added 
on  10th  December.  The  admission  was,  by  consent  of  parties,  embodied  in  the 
interlocutor  conjoining  the  two  petitions,  and  dated  the  2nd  instant. 

"  On  the  other  hand,  it  was  contended  for  the  sister  of  the  defunct  that  the 
deed  being  complete  when  presented  for  judgment,  the  time  at  which  it  was 
completed  is  immaterial. 

"The  Commissary- Depute  is  of  opinion  that  the  latter  contention  is  well 
founded.  All  the  authorities  are  cited  and  discussed  in  Hill  v.  Arthur,  Dec. 
6, 1870.  In  that  case,  the  deed  was  completed  after  production  in  judo;ment. 
It  was  therefore  treated  as  a  nullity.  But  the  opinions  are  clear  that  if  what 
was  done  after  production  has  been  done  before  production,  the  validitv  of  the 
writing  would  nave  been  sustained.  If  at  the  time  it  is  presented  to  tne  Court 
the  deed  is  complete,  it  is  irrelevant  (perhaps  in  this  Court  it  is  incompetent) 
to  inquire  into  tne  date  of  its  completion." 

The  case  having  been  appealed  to  the  Commissary  (Sheriff  Davidson),  his 
Lordship  dismissed  the  appeal,  adhered  to  the  interlocutor  appealed  against, 
and  found  the  successful  petitioner  entitled  to  two  guineas  additional  expenses. 


THE 
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MODE  OF  PROOF  IN  DONATIONS. 

{OorUinued  from  page  Z05,) 

TuBNiNG  next  to  the  mode  of  proof  in  the  case  of  donations  of 
incorporeal  moveable  rights^  it  is  to  be  observed  that  the  donation  of 
such  rights — just  as  of  corporeal  moveable  subjects — ^implies  their 
gratuitous  proprietory  transference.  Such  transference  of  the  latter, 
as  has  been  already  observed,  may  be,  and  usually  is  effected  by  the 
bare  tradition  of  the  subject— the  possession  of  which,  per  se,  pre- 
sumes ownership  in  the  possessor.  On  the  other  hand,  as  has  also 
been  remarked,  writing  is  essential  to  the  existence  or  constitution 
of  the  former,  viz.,  incorporeal  moveable  rights.  The  import  and 
terms  of  the  written  words — not  the  piece  of  paper  on  which  they 
are  impressed — constitute  the  right,  and  determine  what  its  value, 
character,  and  privileges  are. 

The  rights  in  question  may  bear  reference  to  any  description  of 
moveable  property — ^induding  articles  of  trade,  merchandise  or 
manufacture,  and  money — and,  in  point  of  the  value  represented  by 
them,  are  liable  to  no  restrictive  or  arbitrary  limit  whatever. 

The  vouchers  or  evidents  by  which  these  rights  are  instructed 
also  vary  in  character  according  to  the  subject-matter  with  which 
they  purport  to  deal  Thus,  bills  of  lading,  invoices,  bought  and 
sold  notes,  represent  rights  to  goods  or  merchandise ;  while  personal 
bonds,  bills  of  exchange,  bankers'  cheques,  promissory  notes,  deposit 
receipts,  etc.,  represent  rights  to  money. 

Further,  these,  and  other,  vouchers  or  evidents  of  incorporeal 
moveable  rights  differ  from  each  other  in  the  privileges  which 
attach  to  them  respectively,  qiioad  negociability ;  ie.  in  regard  to 
the  mode  in  which  the  proprietory  rights  evidenced  by  these 
different  documents  may  be  transferred  from  the  creditor  therein 
to  another.  Thus,  a  formal  assignation,  duly  intimated  to  the 
debtor,  is  required  to  transfer  the  proprietory  right  to  the  sum 
contained  in  a  personal  bond ;  while  a  similar  right  to  the  goods 
specified  in  a  bill  of  lading,  or  to  the  amount  due  under  a  bill  of 
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exchange,  is  transferred  by  the  mere  endorsement  of  the  document, 
by  the  owner  or  creditor,  in  favour  of  another,  viz.,  the  indorsee, 
along  with  its  delivery  to  him. 

The  donation  of  an  incorporeal  moveable  right  being,  as  above 
mentioned,  the  gratuitous  proprietory  transference  of  it,  the  result 
is  that,  in  all  cases  of  disputed  donation  of  such  rights,  these  two 
facts — which  are  quite  independent  of,  or  at  least  distinct  from, 
each  other — ^require  to  be  established,  viz.,  Ist,  that  the  right  has 
been  transferred  in  ownership  to  another ;  and  2nd,  that  it  has  been 
transferred  to  the  party  as  a  gift,  in  contradistinction  to  a  purchase, 
or  a  loan,  or  any  other  title  of  possession  or.  custody. 

If  the  former  fact  be  not  established,  cadit  quoestio.  If— the 
former  fact  being  established — ^the  latter  is  not,  then  there  has 
been  no  donation,  whatever  else  there  may  have  been. 

Of  the  cases  bearing  on  the  subject  in  hand,  some  relate  to 
alleged  donations  of  money  contained  in,  and  due  under,  either 
biUs,  promissory  notes,  bankers'  cheques,  or  deposit  receipts.  It 
will  be  convenient  here  to  say  a  word  or  two  regarding  the  n^oti- 
ability  of  those  diflferent  instruments,  %.€.  the  mode  by  which  a 
transference  of  the  proprietory  right  to  their  contents  is,  or  may  be, 
effected. 

In  the  case  of  certain  instruments,  such  as  personal  bonds,  a 
formal  assignation  is  required  to  transfer  the  proprietory  right  to 
their  contents  from  the  creditor  therein  to  another.  Such  instru- 
ments are  styled  non-negotiable.  On  the  other  hand,  there  are 
certain  instruments,  as  biUs  of  exchange,  the  proprietory  right  to 
the  contents  of  which  may  be  and  usually  is  transferred  by  the 
creditor  to  another  by  indorsement  and  delivery  merely.  Such 
instruments  are  styled  negotiable. 

Indorsement  is  of  two  kinds — special  and  blank.  The  fomer 
imports  an  assignation  of  the  debt ;  the  latter  a  receipt  or  discharge 
of  it.  When  A,  the  payee,  in  a  bill  for  £500,  writes  on  the  back 
of  it  "  pay  the  within  contents  to  B,"  authenticates  this  order  by 
his  signature,  and  hands  the  bill  t-o  B,  he  thereby  transfers  the  bill 
and  its  contents  to  B  in  ownership,  by  special  indorsement  When 
A  merely  signs  his  name  on  the  back  of  the  bill,  he  blank  indorses 
it ;  and  if  he  deliver  the  bill  so  indorsed  to  a  person  other  than  the 
debtor,  such  delivery  confers  on.  that  person  no  proprietory  right  to 
its  contents,  but  merely  amounts  to  a  mandate  or  authority  to  him 
to  receive  from  the  debtor  payment  of  its  contents :  but  for  what 
purpose  or  in  what  capacity — whether  as  A's  messenger,  his  creditor, 
or  his  donee — such  indorsation  and  delivery  of  the  bill  do  not  ex- 
press or  decide. 

By  force  of  statute  or  the  usage  of  trade,  bills,  promissory  notes, 
and  bankers'  cheques,  fall  within  the  category,  and  enjoy  the  privi- 
leges of  negotiable  instruments. 

On  the  other  hand,  as  has  been  repeatedly  laid  down  in  recent 
cases, — as  in  Barstow  v.  Inglis  (5th  Dec.  1857, 20  D.  230),  per  Lords 
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Neaves  (p.  231)  and  Ardmillan  (p.  236) ;  in  the  Ijyrd  Advocate  v. 
M'NdU  (6th  Feb.  1864, 2  Macph.  626),  per  Lord  CurriehiU  (p.  633) ; 
and  in  Mvir  v.  Boss's  ExeciUors  (15th  June  1866,  4  Macph.  820), 
per  Lords  Deas  (p.  827)  and  Ardmillan  (p.  829) ; — a  deposit  receipt 
is  not  a  negotiable  instrument.  Consistently  with  this  doctrine, 
transference  of  its  contents  in  ownership  to  another  is  not  effected 
by  indorsement  and  delivery,  even  though  such  indorsement  be 
special  On  this  principle  the  legal  import  or  effect  of  a  delivered 
deposit  receipt  specially  indorsed  is  no  higher  than  that  of  such  a 
receipt  blank  indorsed.  Neither  amounts  to,  or  instructs  per  se, . 
more  than  a  mandate  to  uplift  and  receive  payment  of  its  contents  for 
the  creditor's  behoof,  which  mandate  falls  on  his  death.  If  a  higher 
right,  as  of  ownership,  in  the  contents  of  the  instrument  be  alleged 
to  have  been  intended  and  conferred,  then  this  must  be  established 
aliunde :  for  the  indorsement  and  delivery  of  a  deposit  receipt  do 
not  of  themselves  instruct  more — not  being  in  point  of  law  equiva- 
lent to  an  assignation.  To  bring  the  case  up  to  an  assignation, 
extrinsic  evidence  is  necessary  to  show  that  the  mandate  given  was 
one  in  rem  suam  of  the  person  to  whom  the  deposit  receipt  was 
delivered,  which  mandate — being  in  law  equivalent  to  an  assigna- 
tiott  (Stair,  iii.  1,'3) — does  not  Ml  on  the  granter's  death. 

Following  a  series  of  prior  decisions,  mentioned  by  Professor  More 
in  his  Notes  to  Stair  (vol  ii.  cccxliiL),  as  to  alleged  donations  mortis 
causa  by  way  of  bill,  in  which  the  donor  was  either  drawer  or  acceptor, 
the  Court  laid  it  down  in  Sted  v.  Wemyss  (1793,  M.  1409) — which  re- 
lated to  a  promissory  note  and  a  draft  or  cheque — that  "a  donation 
cannot  be  constituted  by  a  biU."  This  doctrine  rested  on  the  ground 
that  as  a  bill  either  expressly  bears,  or  is  presumed,  to  be  granted 
for  value,  and  in  satisfaction  of  a  debt,  it  is  an  inhabile  mode  of  con- 
ferring a  right  to  obtain  payment  of  money  which  is  not  due  on  such 
a  footing.  As  an  abstract  doctrine,  however,  this  dictum  is  unten- 
able ;  and  is  contradicted  by  the  judgment  in  the  later  case  of  Rdd  v, 
Milne  (1808,  Hume  60),  where  a  donation  mortis  cavsa,  by  way  of 
a  bill  for  £50,  drawn  by  the  donor  on  his  debtor  in  favour  of  the 
drawer's  brother-in-law  (the  donee),  was  sustained. 

It  is  not  necessary,  however,  to  pursue  this  matter,  as  it  does 
not  concern  the  mode  ot  proving  a  donation  by  way  of  bill  so  much 
as  the  competency  of  thus  granting  one.  For  if  a  gift  inter  vivos 
or  mortis  causa  can  be  constituted  in  this  form,  then,  assuming  the 
bill  ex  facte  formal,  and  not — as  in  Farquhar  v.  Shaw  (I75y,  M. 
12,341) — liable  to  any  latent  objections,  no  extrinsic  proof  of  any 
kind  is  required  to  instruct  the  donee's  title  to  demand  payment  of 
its  contents,  if  he  be  in  possession  of  the  bill  Such  possession  of 
the  instrument — ^it  bearing  to  be  in  his  favour  as  creditor — ^presumes 
his  right  to  its  contents.  He  does  not  require  to  shew  Jiow  his 
right  thereto  was  acquired — ^whether  onerously  or  gratuitously.  As 
the  Justice-Clerk  (Hope)  says,  in  Wilkie  v.  Chalmers  (16th  June 
1854  16  D.  p.  962),  "  How  can  we  at  once  ask  the  defenders  to 
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prove  their  title  to  bills  which  are  drawn  in  their  own  favour,  and 
in  their  own  possession  ? "  The  cases  in  which  the  necessity  for 
extrinsic  proof  and  the  competency  of  parole  evidence  arise,  are 
generally  those  in  which  the  donor — ^being  either  the  drawer  or  the 
indorser  of  the  bill — is  alleged  to  have  transferred  his  right  to  its 
contents  gratxiitously  to  another. 

In  Barbour  v.  Hair  (1753,  Elchies  Legacy  19,  and  Notes),  a  hus- 
band>  after  leaving  a  large  portion  of  his  means  to  his  wife  by 
testament,  delivered  to  her  two  bills  for  above  300  merks  in  his 
Qwn  favour,  blank  indorsed  by  him.  After  his  death  the  question 
arose  whether  his  widow  was  entitled  to  the  contents  of  these  biUs. 
She  deponed  on  oath  that  he  gave  them  to  her  as  a  present,  a  few 
days  before  his  death,  i,e.  by  donation  mortis  causa.  Now,  as  the 
indorsements  were  not  special^  her  title  to  the  contents  of  the  bills 
was  not  proved  by  their  terms ;  and  as  her  possession  of  the  bills 
was  quite  consistent  with  mere  custodiership,  or  with  a  right  to 
uplift  subject  to  an  obligation  to  account,*  the  onus  of  proving  dona- 
tion lay  upon  her.  She  offered  to  discharge  this  onus  by  proving, 
by  the  testimony  of  witnesses  present  on  the  occasion,  that  her  bus- 
baud's  expressed  object  or  intention  in  transferring  the  bills  to  her 
was  to  make  a  gift  of  them : — that  they  were  given  to  her  by  him 
animo  donandi. 

The  Court,  by  a  majority,  held  such  evidence  competent  to 
establish  this  allegation ;  and,  on  the  evidence,  held  donation  proved. 
Here,  although  the  delivery  of  the  bills  was  instructed  by  two 
witnesses,  the  animus  don/indi  was  established  by  the  testimony  of 
07U  witness  only — apart  from  the  wife's  statement  on  oath.  Had  the 
indorsements  here  been  special,  i,e,  in  favour  of  the  wife  nominatimf 
this — with  her  possession  of  the  bills — ^would  have  laid  the  onus  of 
disproving  her  right  to  their  contents  on  the  opposite  party,  con- 
sistently with  the  doctrine  laid  down  and  applied  in  WiUcie  v. 
Chalmers,  just  cited  (16  D.  961). 

In  Macfarquhar  v.  Colder  (1779,  M.  3600),  a  man,  on  deathbed, 
delivered  certain  biUs  due  to  him,  some  of  them  blank,  indorsed  to 
a  person  as  trustee  for  his  sister.  The  Court  held  that  he  had  died 
intestate,  and  found  that  the  contents  of  these  bills,  as  part  of  his 
estate,  belonged  equally  to  the  sister  and  to  a  brother  of  the  defunct's, 
as  two  of  his  next  of  kin. 

From  the  terms  of  the  report  of  this  case,  which  is  very  meagre, 
it  does  not  appear  that  deliveiy  of  the  bills  was  made  to  the  trustee 
for  the  sister  of  the  deceased.  The  ground  of  the  judgment,  there- 
fore, probably  was  this,  that  bills  are  not  habile  instruments  to 
instruct  a  legacy.  Mere  indorsement,  although  special,  will  not,  in 
the  absence  of  delivery  of  the  bill,  operate  to  transfer  the  right  to 
its  contents  to  the  indorsee ;  and  as  bills  are  not,  in  their  nature, 
testamentary,  but  commercial  and  inter  vivos,  instruments,  there  is 
no  constructive  delivery  of  them  to  be  inferred  (as  there  is  in  the 
case  of  wills)  from  their  being  found  in  the  repositories  of  a  party 
after  his  death. 
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In  the  Lord  AchocaU  v.  AfNeUl  (6th  Feb.  1864,  2  Macph. 
626),  which  was  an  action  by  the  Crown  to  enforce  a  claim  for 
inventory  duty  on  a  sum  of  £6000,  the  question  depended  on  the 
point  whether  a  sum  of  this  amount  was,  or  was  not,  in  bonis  of 
Mrs.  M'Neill  at  her  death.  The  case  for  the  defender,  who  was  her 
son,  aTid  execiUar,  was  that  she  had  specially  indorsed,  and  delivered 
to  him  as  a  gift,  a  bill  for  the  above  sum,  in  which  she  was  creditor. 
The  terms  of  the  indorsement  were — "  Pay  the  within  to  Dugald 
McNeill "  (the  defender) ;  which,  as  the  reader  will  observe,  do  not 
express  in  what  character — ^whether  as  donee  or  executor  of  his 
mother — such  payment  was  to  be  made  to  him.  A  proof  before 
answer  was  allowed  to  both  parties,  in  the  course  of  which  witnesses 
were  examined.  After  considering  the  evidence  led,  the  Lord 
Ordinary  (Ormidale)  decided  against  the  defender  on  the  ground 
that  he  had  failed  to  prove  that  the  bill  *'  had  been  handed  over  to 
him,  as  a  gift  or  donation^*  On  a  reclaiming  note,  however,  the 
Fir^t  Division  altered  bis  interlocutor,  and  decided  that  the  donation 
had  been  established  by  the  terms  of  the  bill. 

From  the  terms  of  the  Lord  Ordinary's  interlocutor  and  note,  it 
appears  that  he  considered  that  there  had  been  a  transfer  of  the  right 
to  the  contents  of  the  bill  by  the  above  indorsement,  but  in  trust 
merely,  and  not  in  donation;  while  the  opinions  of  the  Inner 
House  Judges  show  that  they  treated  the  indorsement  as  implying 
both  a  transfer  and  a  donation  of  the  contents  of  the  biU  to  the 
defender.  The  Lord  President  says  (p.  631),  "  The  general  rule  of 
law  is  that  the  holder  or  indorsee  of  the  bill  is  the  owner  of  the  con- 
tents of  the  bill;"  and  (p.  632)  "  there  can  be  no  more  effectual  way  of 
granting  a  donation  than  by  indorsing  a  bill,  as  was  done  on -this 
occasion."  The  reader  will  observe,  that  quoad  the  transference  of 
the  right  to  the  bill,  these  dicta  ignore  the  necessity  of  delivery; 
and  quoad  the  donation  of  the  bill,  the  animus  donandi 

On  appeal,  the  judgment  of  the  Inner  House  was  unanimously 
reversed,  on  the  simple  ground  of  an  absence  of  proof  that  the  bill 
had  been  delivered  by  Mrs.  M'Neill  to  her  son — a  point  which  all  the 
Judges  of  the  Court  below  (including  the  Lord  Ordinary)  seem  to 
have  either  overlooked  or  not  appreciated.  The  Lord  Chancellor 
(Cranworth)  says  (4  Macph.  H.  of  L.  p.  22),  "  In  order  to  transfer 
the  property  in  the  bill,  the  indorsee  must  prove  that  it  was  delivered 
to  Mm,  for,  un^U  delivery,  the  property  remains  unchanged,"  And, 
after  reviewing  the  evidence,  his  Lordship  remarks:  The  result 
therefore  is,  that  the  defender  "  has  failed  to  satisfy  me  that  the  bill 
was  ever  delivered  to  him  by  his  mother,  or  that  it  did  not  remain 
in  her  possession  at  her  decease." 

From  the  remarks  of  the  Judges  of  the  First  Division — particularly 
those  of  Lord  Deas,  already  referred  to,  ante,  p.  303 — and  from  the 
maimer  in  which  their  Lordships  dealt  with  the  evidence  in  this 
case,  it  is  plainly  to  be  inferred  that  they  regarded  parole  evidence 
as  competent  to  instruct  alleged  donation  by  way  of  a  bill.    No 
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contrary  opinion  on  tliis  point  was  expressed  in  the  House  of  Lords. 
From  all  this,  taken  in  connection  with  subsequent  decisions  and 
dicta  to  be  immediately  referred  to,  it  may  be  said  that,  consistently 
with  the  judgment  in  Barbour  v.  Hair,  mpra,  parole  evidence  is,  by 
the  law  of  Scotland,  admissible  and  sufficient  to  establish  that  a  biU, 
i,e,  right  to  its  contents,  has  been  transferred  by  the  creditor  therein 
to  another  animo  donandi  ;  in  other  words  as  a  gift,  in  contrast  to 
a  trust,  or  any  other  qualified  title  of  possession. 

In  Sted  V.  Wemyss  (1793,  M.  1409),  the  Court  sustained  a 
remuneratory  donation  of  £500  contained  in  a  promissory  note, 
although  not  presented  for  payment  until  after  the  granter's  death; 
and  also  laid  it  down,  and  decided  the  case  in  a  manner  consistently 
with  the  dictum,  that  a  gift  could  be  constituted  by  way  of  a  draft 
as  in  contrast  to  a  bill.  Lord  Cowan,  however,  in  Barstow  v.  Inglis 
(5th  December  1857,  20  D.  p.  235),  impeaches  the  accuracy  of  the 
report  so  far  as  regards  this  dictum  by  reference  to  the  import  of  a 
few  hastily  written  not6s  on  President  Campbell's  copy  of  the 
printed  papers  (Campbell's  ColL,  voL  Ixxi.,  No.  55) — which  do  not 
seem  conclusive  on  the  subjectr— and  explains  the  judgment  in  the 
case  away,  by  saying  that  it  proceeded  on  the  footing  that  both  the 
promissory  note  and  the  draft  were  granted /or  value,  Tliis  much, 
at  least,  the  dicta  in  Steel  v.  Wemyss  seem  to  imply,  viz.  that  the 
payee  in  a  promissory  note,  equally  as  the  payee  in  a  bill,  may 
make  a  donation  of  it  by  indorsement  to  another. 

This  point  is,  indeed,  practically  so  decided  by  the  case  of  Murray 
V.  Todd  (1818,  Hume  275),  which  further  implies,  that  parole 
evidence  is  admissible  to  instruct  alleged  donation  made  by  way  of 
a  promissory  note.  Here,  a  multiplepoinding  was  raised  by  the 
Bank  of  Scotland,  the  obligant  in  two  promissory  notes,  for  £800 
and  £200  respectively,  granted  by  them  in  favour  of  John  Todd, 
minister  of  Foggo,  who  died  unmarried  and  intestate,  and  who 
endorsed  and  delivered  these  notes  as  follows.  When  on  deathbed, 
and  a  few  days  before,  his  decease,  Mr.  Todd,  in  the  presence  of 
Thomas  Younger,  blank  indorsed  the  note  for  £800,  and  delivered 
it  to  his  domestic  servant  Janet  Murray  as  a  reward  for  her  services, 
who  thereupon  placed  the  note  in  Younger's  hands,  to  be  kept  by' 
him  for  her.  After  blank  indorsing  the  other  note  for  £200,  Mr. 
Todd  placed  it  in  Younger's  hands,  to  be  kept  by  him  for  the  use 
and  benefit  of  Andrew,  William,  and  John  Mather,  to  be  delivered 
to  them  as  a  mark  of  gratitude  for  past  favours.  The  deceased 
having  got  back  these  notes  from  Younger,  redelivered  them  after- 
wards to  him,  "  directing  that  all  should  remain  as  it  had  been.'* 
These  facts  were  found  under  the  verdict  of  a  jury,  in  answer  to 
relative  issues  submitted  to  them  (which  implies  that  a  proof  at 
large  was  led);  and  in  respect  thereof  the  Court  preferred  the  two 
sets  of  donees  respectively  to  the  contents  of  the  promissory  notes 
mentioned,  and  repelled  the  claims  thereto  on  behalf  of  Mr.  Todd's 
next  of  kin,  the  other  competitors  in  the  multiplepoinding. 


MODE  OF  PROOF  IN  DONATIONS.  351 

If  the  indorsement  be  special,  and  the  promissory  note  delivered, 
the  indorsee,  standing  on  his  title  as  creditor  (although  a  gratuitous 
one)  may  enibrcepayment  of  the  note  from  the  debtor.  If  the  in- 
dorsement be  blank,  then  the  holder  of  the  note  must  instruct  by 
extrinsic  evidence,  which  may  be  parole,  that  it  was  delivered  to 
him  by  the  indorser  animo  dimandi,  and  not  as  his  trustee,  agent, 
or  servant,  under  an  obligation  to  pay  or  account  to  him  for  its 
contents.  Of  course,  a  valid  promissoiy  note  is  what  is  here 
referred  to.  A  note  though  containing  a  promise  to  pay  money,  if 
no  payee  be  named,  is  invalid,  both  as  a  "  promissory  note,"  and 
under  the  Actl696,  c.  25,  as  a  blankwrit  {Duncan's  Trustees  v.  Shand, 
19th  July  1872, 10  Macph.  984).  Such  a  document  would  only 
form  an  adminicle  of  evidence  of  an  obligation  to  pay  money,  in  an 
action  at  the  instance  of  the  party  founding  on  it. 

Parole  evidence  is  also  competent  to  instruct  alleged  donations 
by  way  of  bankers'  cheques.  A  cheque  is  a  written  order  by  the 
owner  of  money  on  the  banker  with  whom  it  is  deposited,  to  pay 
the  whole  or  part  thereof  to  the  person  pointed  out  by  the  order. 
These  instruments,  which  are  extensively  used  in  discharging  debts 
due  by  the  owner  of  the  money  deposited,  as  well  as  in  drawing 
out  from  time  to  time  for  his  own  use  portions  of  this  fund,  are 
sometimes  made  payable  to  an  individual  named  or ''  order,"  and 
sometimes  to  an  individual  named  or  "  bearer."  In  the  former  case, 
the  individual  named,  or  his  special  endorsee,  and  in  the  latter,  the 
individual  named  or  the  holder  of  the  cheque  qv^  "bearer,**  is 
entitled  to  demand  payment  of  the  sum  in  the  cheque  from  the 
banker;  and  further — if  he  do  not  represent  the  drawer  as  his  clerk, 
or  otherwise— to  retain  as  his  own  property  the  sum  so  paid  to 
him. 

Now,  in  order  to  ascertain  for  what  purpose  the  drawer  of  the 
cheque  delivered  it  to  the  payee — whether  to  obtain  through  him, 
as  a  hand,  payment  of  his  own  money  so  deposited,  or  to  transfer  to 
the  payee  the  ownership  of  the  money — extrinsic  evidence  may 
become  necessary.  In  the  latter  alternative,  it  may  further  be 
necessary  to  know  in  what  character — whether  as  gratuitous  dis- 
ponee  or  onerous  creditor — ^the  contents  of  the  cheque  were  trans- 
ferred in  ownership  to  him.  The  presumption  is  of  course  against 
donation.  Yet  such  may  have  been  the  footing  on  which  the 
cheque  was  given  by  the  drawer ;  and,  consistently  with  the  course 
adopted  in  Bryce  v.  Young's  Executors  (21st  Jan.  1866,  4  Macph. 
312),  extrinsic  parole  evidence  is  admissible  to  instruct  this  alleged 
fact 

In  this  case  Mr.  Toung,  who  lodged  with  Miss  Biyce  and  her 
sister  Elizabeth,  filled  up,  and  delivered  to  the  latter,  on  the  day 
before  his  death,  a  cheque  on  the  National  Bank  for  £321,  8s., 
payable  "  to  Miss  Young  or  bearer."  On  the  afternoon  of  the  day  Mr. 
Young  died.  Miss  Bryce  presented  the  cheque  at  the  bank  for  pay- 
menty  which  was  refused  in  consequence  of  its  being  an  overdraft 
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Elizabeth  died  in  1864,  leaving  a  settlement  in  favonr  of  her  sister 
Miss  Brjce,  who  claimed  the  fund  in  medio  (£281,  8s.,  being  the 
snm  at  the  deceased  Mr.  Young's  credit  with  the  bank),  on  the 
allegation  that  the  cheque  had  been  given,  (1)  in  payment  of  the 
amount  of  board,  &c.,  due  by  him  to  her  and  her  sister,  and  (2)  for 
division  between  them  of  the  balance  as  a  gift.  A  proof  before 
answer  was  allowed  and  led;  and,  on  the  import  of  the  parole 
evidence  adduced,  the  Court  held  that  there  was  an  animtis  danandi 
on  the  part  of  Mr.  Young  proved,  and  accordingly  sustained  Miss 
Bryce's  claim. 

Had  the  cheque  here  not  been  an  overdraft,  it  would,  from  its 
own  terms,  have  entitled  Miss  Bryce  to  demand  and  obtain  from 
the  bank  (at  least  prior  to  Mr.  Young's  decease)  payment  of  its 
contents.  This  title  to  obtain  the  money  from  the  bank,  however, 
would  not  have  disclosed  the  footing  on,  or  the  purpose  for,  which  it 
was  conferred  on  Miss  Bryce  by  Mr.  Young— whether  as  his 
messenger,  his  creditor,  or  his  donee.  Presumptions  one  way  or 
another  there  would  have  been,  but  the  fact  could  only  have  been 
ascertained  by  extrinsic  evidence.  This  fact,  Miss  Bryce  alleged 
to  be,  that  she  was  (in  part)  donee,  and  as  she  was  allowed  to  in* 
struct,  and  did  instruct  it,  by  parole  evidence,  the  case  in  question 
distinctly  recognizes  the  rule  that  such  evidence  is  admissible  to 
prove  alleged  donation  made  by  way  of  a  cheque. 

Cases  of  alleged  donation  by  way  of  deposit  receipts  are  those 
most  frequently  met  with  in  the  books.  A  deposit  receipt  is  a 
written  acknowledgment  by  the  banker  that  he  holds  a  specified 
sum  of  money  at  the  credit  of  the  person  therein  named,  on  which 
interest  is  running  at  the  rate  payable  for  the  time  on  money  held 
by  him  on  a  deposit,  as  in  contrast  to  a  current,  account  This  in- 
strument, therefore,  vouches  or  proves,  1st,  the  existence  of  a  loan 
of  the  money  to  the  banker ;  and  2d,  that  the  creditor  in  that  loan  is 
the  person  in  whose  favour  the  receipt  is  granted.  Money  so 
deposited,  or  lent,  is  not  intended  to  be  transferred  or  operated  upon 
as  a  fund  for  the  payment  of  the  creditor's  debts,  as  is  money  lodged 
in  his  current  account,  which  is  drawn  upon  and  replaced  from  time 
to  time.  Money  lying  on  deposit  receipt  is  not  adapted  for  being 
so  dealt  with.  For,  although  suscording  to  the  practice  of  Scotch 
banks  hitherto,  the  sum  therein  is  repayable  on  demand,  it  cannot 
be  met^j  partially  withdrawn.  If  interfered  with  at  all,  it  must 
be  repaid  in  fuIL  In  a  word,  money  on  deposit  receipt  is  of  the 
nature  of  a  private  peculium  or  nest-egg,  which  is  not  intended  to 
be  encroached  on  or  disturbed  for  payment  of  its  owner's  current 
debts  or  personal  expenses. 

In  Henderson  v.  M'Gulloch  (12th  June  1839, 1 D.  927)  the  all^d 
donation  of  £200,  by  way  of  a  deposit  receipt  for  this  amount^  was 
repelled — ^without  a  proof  led — on  the  footing  that  the  contraiy 
presumption  had  not  been  overcome.  Here,  a  testator  by  will,  dated 
24th  April  1834,  appointed  his  nephews  David  and  Qeoxge  Hender- 
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son  his  executois ;  and  under  payment  of  his  debts,  and  £270  in 
legacies,  conveyed  to  them  his  whole  heritage.  On  17th  July  1833, 
the  testator  had  paid  into  bank  £200  on  a  deposit  receipt.  Early 
in  May  1834,  he  blank  indorsed  this  receipt,  and  handed  it  to 
George  Henderson,  who,  on  the  10th  of  that  month,  obtained  pay- 
ment of  its  contents  from  the  bank  The  testator  died  on  28th 
Jmie  following,  leaving  a  few  acres  of  land,  worth  about  £300,  and 
moveable  property  worth  about  £400.  A  multiplepoinding  having 
been  brought,  George  mainly  relied,  in  support  of  his  averment, 
that  the  deposit  receipt  had  been  donated  to  him  by  the  testator, 
on  the  circumstance  that  the  latter  had  continued  in. perfect  health 
for  above  six  weeks  after  payment  of  the  deposit  receipt  to  him 
(George),  without  having  ever  demanded  the  money  from  him,  or 
taken  any  receipt  for  it.  George,  however,  asked  no  proof  to  in- 
struct the  testator's  alleged  animris  dorumdi  (apparently  because  he 
deemed  his  awn  evidence  incompetent  or  insufficient);  and  no  proof 
was  allowed  or  led.  Here,  as  George  was  one  of  the  testator's 
executors,  the  delivery  of  the  indorsed  deposit  receipt  to  him  was 
quite  consistent  with  its  delivery  to  him  in  this  character,  and  not 
as  donee.  Hence,  plainly,  the  legal  presumption  against  donation 
was  not  overcome.  This  of  itself  would  have  been  sufficient  to 
repel  his  claim.  But,  in  truth,  the  admitted  circumstances  of  the 
case  were  such  as  involved  the  inference  or  presumption  of  fact  that 
the  deposit  receipt  had  been  handed  to  George,  qua  executor. 

In  the  British  Lmen  Company  v.  Martin  (8th  March  1849, 
11  D.  1004)  James  Burns,  by  his  trust  settlement,  directed  pay- 
ment of  the  income  of  his  property  in  Scotland  to  be  made  to  his 
housekeeper,  Sarah  Unsworth  (who  had  been  in  his  service  for 
twenty  years),  and  discharged  her  of  any  debt  she  might  be  due  to 
him  at  his  death.  On  the  day  before  he  died  (21st  June  1847)  he, 
in  a  docquet  to  an  account  bringing  out  a  balance  then  due  by  her 
of  £100,  discharged  her  of  this  debt.  He  also  signed  a  cheque  for, 
and  desired  his  clerk  to  draw  from  his  bank  account,  £2650.  Of 
this  sum  he  directed  the  clerk  to  apply  £1850  in  payment  of  a 
particular  debt ;  and  further  gave  directions  to  him, — ^which  were^ 
embodied  in  a  dictated  written  memorandum, — to  deposit  the 
balance,  £800,  in  the  bank,  in  name  of  the  housekeeper.  All 
this  was  done  on  that  day,  when  a  deposit  receipt  for  £800  in  her 
favour  was  granted  by  the  bank  (which  waa  handed  to  the  clerk), 
and  a  corresponding  entry  made  in  their  books, — of  all  which,  as  it 
appears,  the  housekeeper  was  at  the  time  ignorant  Next  day  (22d 
June)  Mr.  Bums  died, — the  deposit  receipt  being  still  in  the  clerk's 
hands. 

Competing  claims  having  been  made  for  the  £800,  the  bank 
brought  a  multiplepoinding,  to  have  it  determined  whether  this 
sum  formed  part  of  Bums's  estate  at  his  death,  and  so  belonged  to 
his  executor ;  or  to  the  housekeeper,  under  the  title  thereto  in  her 
favour,  constituted  by  the  deposit  receipt.    No  parole  proof  waa 
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asked  by  either  of  these  parties.  The  latter  did  not  desire  aiiy 
such  proof,  because  her  right  to  the  money,  as  she  maintained,  was 
instructed  by  the  terms  of  the  deposit  receipt  itself,  and  correspond- 
ing entry  in  the  bank's  books ;  while  the  executor's  position  was, 
that  thiB  document  and  entry  were  consistent  with  a  trust  of  the 
money  to  her,  and,  being  so,  created  a  presumption  against 
donation,  which,  in  order  to  prevail,  she  required  to  overcome.  The 
Court  decided  in  favour  of  donation. 

If,  as  appears  to  have  been  rightly  assumed  in  the  case,  the 
clerk  held  the  deposit  receipt  for  the  housekeeper,  then  it  was  de- 
livered (constructively)  to  her  by  the  deceased.  This  being  so,  and 
importing  as  the  receipt,  by  its  own  terms,  did,  an  unqualified  right 
of  credit  in  her  favour,  to  the  £800, — at  all  events,  as  in  a  question 
with  the  bank — it  seems  plain  that  the  arms  of  proving  that  it  was 
granted  under  the  qualified  title  of  a  trust  (which  could  only  be 
competently  done  by  her  writ  or  oath)  lay  on  the  executor  alleging 
this ;  not  the  omis  of  proving  donation  on  the  housekeeper.  Such 
apparently  was  the  view  adopted  by  the  Lord  Ordinary. 

Indeed — on  the  above  assumption,  viz.,  that  the  deposit  receipt 
was  a  delivered  document — ^it  seems  fairly  questionable  whether  the 
executor  ought  to  have  been  allowed  to  maintain  his  claim  to  its 
contents  save  as  pursuer  of  an  action  of  reduction  of  the  instrument, 
or  of  declarator  that  the  £800  really  belonged  to  him.  For,  as  the 
deposit  receipt  ex  facie  bore  to  be  in  favour  of  the  housekeeper,  and 
was  her  writ,  she  was  entitled  to  its  contents  unless  her  right 
thereto  was  cut  down  in  a  competent  way.  Standing  the  receipt, 
tlie  question  for  inquiry  was,  What  is  the  meaning  of  its  terms  ? 
What  do  they  import  or  establish  ?  Now  this  is  to  be  ascertained 
not — as  a  matter  of  fact — by  proof:  but — as  a  matter  of  law — by 
construction.  For  you  cannot  contradict  or  qualify  the  language 
of  a  written  instrument  by  extrinsic  evidenca 

This  proposition  and  its  bearing  on  the  present  point  are  aptly 
illustrated  by  the  case  of  Robertson  v.  Robertson  (9th  Jan.  1858, 
20  D.  371).  Here  the  pursuer  concluded  against  the  defender  for 
payment  of  £100,  founding  upon  the  following  document  which 
was  holograph  of,  and  signed  by  the  latter : — "  I  hereby  acknow- 
ledge the  receipt  of  £100  from  Miss  Jane  Hobertson,  and  agree  to 
pay  interest  on  the  same  if  demanded."  In  reply  to  the  action,  the 
defender  pleaded  donation,  and  the  Lord  Ordinary  allowed  her  a 
proof  of  her  relative  averments.  The  Second  Division,  however,  re- 
called this  order  as  "  wrong  in  principle," — the  Lord  Justice-Clerk 
remarking,  "  The  meaning  of  the  writ  is  matter  of  construction  for 
the  Court,  and  is  not  to  be  proved;  we  must  construe  it  for  our- 
selves." On  its  construction,  the  Court  held  it  to  import  a  loan^ 
and  decided  accordingly. 

On  a  similar  principle,  the  meaning  of  the  deposit  receipt  in  the 
case  in  question  {British  Linen  Company  v.  Martin)  is  a  matter  of, 
law,  and  must,  as  such,  be  construed.    It  was  in  these  terms : — 
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"Eeceived  from  Miss  Sarah  Unsworth,  Preeland,  Erstine,  £800, 
which  is  this  day  placed  to  her  credit  with  the  British  linen  Bank.*' 
Now  this  surely  expresses  unequivocally  a  right  of  absolute  owner- 
ship in  the  £800  on  the  part  of  Sarah  Unsworth.  But  if  so,  then 
to  allow  the  executor  to  prove  that  she  was  not  owner,  was  just  to 
recognize  the  admissibility  of  extrinsic  evidence  to  conti^adict,  or 
quahfy  the  legal  import  of  the  writ.  What  Burns*s  motive  or  in- 
tention was  in  so  transferring  £800  of  his  funds  to  his  housekeeper 
in  terms  of  this  receipt,  which  he  took  from  the  bank,  and  which 
was  in  effect  his  writ,  was  (in  so  far  as  a  relevant  inquiry  at  all)  to 
be  deduced  from  its  terms,  not  proved  aliunde. 

In  Heron  v.  MGeoch  (13th  Nov.  1851,  14  D.  25),  the  alleged 
donation  of  several  deposit  receipts,  amounting  to  £1280,  blank 
indorsed,  and  delivered  by  the  deceased,  when  ill  with  paralysis, 
about  three  years  before  his  death,  to  the  defender,  who  was  one  of 
his  testamentary  trustees,  was,  in  the  circumstances,  held  not  to  be 
established.  No  proof  was  led  by  either  of  the  parties;  but, 
applying  the  presumption  against  donation,  the  Court  held  that  the 
defender's  averments  regarding  the  mode  of  his  acquisition  and 
subsequent  possession  of  the  deposit  receipts  were  quite  consistent 
with  a  trust  merely  in  his  favour,  and  on  this  footing  disposed  of 
the  case. 

In  Barstow  v.  Inglis  (5th  Dec.  1857,  20  D.  230),  Mr.  Maltman, 
who  died  intestate  and  unmarried  in  1854,  lodged  with  the  Union 
Bank,  Edinburgh,  on  4th  July  1849,  £1070,  on  a  deposit  receipt 
taken  in  his  own  favour.  Barstow,  as  judicial  factor  on  Maltman's 
estate,  and  factor  loco  aisentis  to  his  brother  and  supposed  heir, 
Gavin,  raised  this  action  against  Inglis  and  the  bank,  to  recover 
the  amount  of  this  deposit  receipt,  which,  with  accruing  interest, 
had  been  paid  by  the  bank  after  Maltman's  death  to  Inglis,  who 
bore  to  be  indorsee  thereon.  In  defence,  Inglis  stated  that  on  3d 
March  1854,  when  he  happened  to  call  on  Maltman,  who  was  on 
intimate  terms  with  his  family,  and  had  often  spoken  of  giving  him 
money, — ^the  deceased,  alluding  to  this  intention,  took  from  his 
papers  the  deposit  receipt  and  desired  the  defender  to  indorse  it  as 
payable  to  himsell  TMs  he  did  by  writing  on  the  back  of  it  these 
words : — "  Pay  Mr.  William  Inglis  or  order."  Mr.  Maltman  then 
appended  his  signature  to  these  words,  and  handed  the  receipt  to 
Inglis.    Maltman  died  from  an  accident  on  the  same  day. 

On  this  state  of  the  facts,  and  without  proof  allowed  or  asked, 
the  Court  unanimously  decided  against  donation.  The  Lord 
Ordinary  (Neaves)  did  so  on  the  ground  that  a  deposit  receipt  was 
not  a  negotiable  instrument,  and,  therefore,  that  the  special  indorse* 
laent  to  Inglis  was  a  mere  mandate  to  uplift  its  contents,  which 
fell  by  the  death  of  Maltman  (which  occurred  before  payment). 
The  Lord  Justice-Clerk  (Hope),  however,  expressly  reserved  all 
opinion  on  the  point  of  negotiability ;  and  rested  his  concurrence  in 
the  interlocutor  on  the  footing  (p.  234)  that  the  special  indorsement 
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didnot  express  donation;  that  the  sole  evidence  to  instmct  the  alleged 
gift  consist  of  Inglis'  own  testimony ;  and  that  it  was  incompetent 
"to  prove,  a  donation  on  deathbed  by  parole  evidence."  Lords 
Cowan  (p  235)  and  Ardmillan  (p.  236)  concurred  in  this  view, — 
the  latter  further  expressing  aconfident  opinion,  in  conformity  with 
that  of  the  Lord  Ordinary,  that  a  deposit  receipt  was  not  a  n^oti- 
able  instrument 

In  MacKellar  v.  Exmter  (5th  March  1858,  20  D.  761),  Miss 
M'Neill  by  her  will,  in  August  1849,  bequeathed  to  her  nieces  (the 
pursuer  and  defender)  the  residue  of  her  estata  On  23d  December 
1853, -six  days  before  her  death,  she  blank  indorsed  a  deposit 
receipt  in  her  own  favour  for  £2000,  and  handed  it,  along  with  her 
will,  to  the  defender  to  take  care  of.  The  next  day,  the  defender 
uplifted  the  contents  of  this  receipt,  and  redeposited  them  under 
one  taken  in  Miss  M'Neill's  name  and  her  own  jointly,  with  power 
to  either  of  them  to  uplift  Two  days  after,  the  defender  uplifted 
the  money  under  this  second  receipt,  and  redeposited  it  by  a  deposit 
receipt  in  her  aivn  name  alone.  Afber  Miss  M'KeiU's  death,  the 
pursuer  brought  this  action  against  her  co-trustee,  calling  her  to 
account  for  the  said  £2000.    The  latter  pleaded  donation. 

On  an  adjustment  of  two  issues  for  the  pursuer,  one  of  them  (as 
approved  of  by  the  Court)  put  in  issue  the  question  whether  the 
deposit  receipt  was  indorsed,  and  made  over  by  Miss  M'Neill  to  the 
defender  as  a  donation  to  her.  While  the  onvs  of  proving  this 
issue  was  laid  upon  the  defender,  the  fact  that  she  was  allowed  to 
prove  it  seems  plainly  to  imply  that  the  Court  recognized,  in  this 
case,  the  admissibility  of  parole  evidence  to  instruct  the  alleged 
donation. 

In  Allan  v.  Munnoch  (30th  Jan.  1861,  23  D.  417)  Miss  Kennedy 
died  on  17th  June  1856,  aged  seventy-eight,  possessed  of  consider- 
able property.  On  examining  her  repositories,  her  executors  di^ 
covered  that  four  blank  indorsed  deposit  receipts,  for  sums  amount- 
ing in  all  to  £1200,  were  awanting,  and  that  her  domestic  servant, 
AUan,  or  the  deceased's  agent  Walker,  had,  on  5th  and  6th  June, 
uplifted  the  contents  of  three  of  these  receipts  from  the  bank, 
^an  at  first  denied  all  knowledge  of  the  said  four  deposit  receipts ; 
but  afterwa;rds  stated  that  they  had  been  given  to  her  by  the 
deceased  as  a  donation. 

A  petition  and  supplementary  petition,  in  the  Sheriff  Court, 
against  her  and  Walker,  were  presented  by  the  executors,  craving 
the  SheriflF  to  order  consignation  of  the  contents  of  the  three  receipts 
which  had  been  uplifted,  and  of  the  unpaid  receipt  itself,  in  the 
hands  of  the  Clerk  of  Court,  and  to  find  that  the  same  belonged  to 
the  petitioners  as  the  deceased's  executors.  A  record  having  been 
made  up,  a  proof  was  allowed  and  led.  In  the  course  of  this  proof 
— which  related  in  a  great  measure  to  Miss  Kennedy's  disponing 
state  of  mind  during  the  period  of  Allan's  service  with  her-^Allan 
deponed  that  her  mistress  bad  given  her  the  deposit  receipts  iu 
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January  and  May  1856,  and  had,  in  June,  directed  her  to  uplift  the 
contents  of  three  of  th^m,  ''lest  her  (the  deceased's)  friends  (at 
Kirkcaldy)  should  there  know  of  it." 

The  Sheriff-Substitute  and  Sheriff  decerned  against  Allan  as 
craved.  In  an  advocation,  the  Court  sustained  the  competency  of 
the  petition ;  and,  on  the  merits,  affirmed  their  judgments — the 
T(Uio  decidendi  being  that  the  mere  possession  of  the  deposit  receipts 
did  not  imply  donation ;  that  the  onus  of  proving  this  lay  on  Allan ; 
and  that  her  testimony  on  the  subject  could  not  be  credited 

In  Kennedy  v.  Bose  (8th  July  1863, 1  Macph.  1042)  the  deceased 
Alexander  Kennedy,  who  died  on  10th  December  1860,  had,  on  2d 
June  1858,  lodged  a  sum  of  £400  on  deposit  receipt  taken  in 
favour  of  the  defender  Hugh  Rose,  which  Kennedy  delivered  to 
him.  Thereafter,  Eose  blank  indorsed  this  receipt  and  handed  it  to 
the  deceased,  who,  on  1st  June  1859,  uplifted  its  contents,  amount- 
ing, with  interest,  to  £408,  and  on  1st  June  1859  relodged  this 
sum  with  the  bank  on  a  new  deposit  receipt,  also  taken  in  favour 
of  Rose,  to  whom  the  deceased  delivered  it.  Thereafter,  Eose  blank 
indorsed  this  receipt,  and  handed  it  to  Kennedy,  who,  on  30th  May 
1860,  uplifted  its  contents,  amounting,  with  interest,  to  £416,  and 
lelodged  them  on  a  deposit  receipt  in  favour,  as  before,  of  Eose,  to 
whom  Kennedy  delivered  it.  Three  days  after  his  death,  Eose 
uplifted  it6  contents  from  the  bank.  In  the  deceased's  repositories 
were  found  two  slips  of  paper,  in  which  were  noted  down,  in  his 
own  hand,  as  belonging  to  him,  various  sums  of  money,  among 
which  occurred  the  above  sum  of  £408,  contained  in  the  deposit 
receipt  of  1st  June  1859.  Kennedy's  brother  and  executor-dative 
now  sued  Eose  in  the  Sheriff-Court  of  Aberdeenshire  for  the  con- 
tents of  the  deposit  receipt  he  had  uplifted. 

The  Sheriff-Substitute  assoilzied  without  a  proof,  holding  dona- 
tion clearly  established  on  the  above  facts.  The  Sheriff  recalled 
this  judgment,  and  allowed  to  both  parties  a  proof  of  their  aver- 
ments. On  the  proof,  the  Sheriff-Substitute  repeated  his  former 
judgment,  finding  donation  proved.  On  appeal  the  Sheriff  altered, 
finding  donation  not  proved.  The  defender  having  advocated,  the 
First  Division  by  a  majority  (diss.  Lord  Deas)  recaUed  the  Sheriffs 
judgment;  found  that  the  deposit  receipt  of  2d  June  1858  was  a 
donation,  and,  therefore,  that  the  sum  sued  for  did  not  form  part  of 
the  deceased's  estate  at  death. 

Under  the  action  as  laid,  the  question  was,  whether  the  £416 
formed  part  of  Kennedy's  estate  at  death,  or  belonged  to  Hugh 
Bose,  in  whose  favour  the  deposit  receipts  were  granted.  The  onus 
of  proving  the  former  alternative  lay  on  the  pursuer,  who  averred 
it,  consistently  with  the  rule  to  this  effect  applied  in  WUMe  v. 
Chalmers  (16th  June  1854,  16  D.  961),  where  the  Lord  Justice- 
Clerk  (Hope)  remarks,  "  How  can  we  ask  the  defenders  to  prove 
their  title  to  bills  which  are  drawn  in  their  own  favour  and  in  their 
own  x)ossession  ? "    In  Kennedy's  case,  the  defender's  title  was  the 
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deposit  receipts,  each  of  which  bore  that  the  sum  therein  expressed 
had  been  received  from  Hugh  Hose  by  the  bank,  and  was  held  by  the 
bank  at  his  credit  in  account  with  them.  The  question,  therefore, 
came  to  be,  What  do  these  terms  mean?  What  is  their  legal 
import  ?  Now  this  is  a  matter  of  law,  for  construction  by  the 
Court,  just  as  was  the  "  receipt "  in  the  case  of  Bobertson  v.  Bobertson 
(9th  January  1858,  20  D.  371).  What  Kennedy's  motive  was— 
whether  gratuitous  or  onerous — in  obtaining  from  the  bank  in 
Eose's  favour  deposit  receipts  in  the  above  terms,  seems  an  irrelevant 
inquiry ;  because  Kennedy  was  at  full  liberty  to  do  what  he  chose 
with  his  own  money ;  while,  standing  these  receipts  unchaUenged, 
(which  were  granted  by  the  bank  on  Kennedy's  own  instructions) 
it  was  surely  incompetent  for  his  executor  to  attempt  by  parole 
proof  to  cut  down  or  qualify  the  ex  fade  absolute  title  in  £ose  s 
favour  which  they  expressed  and  instructed.  To  allow  such  a 
proof  was  to  recognize  the  admissibility  of  extrinsic  evidence  to 
contradict  the  terms  of  a  written  instrument.  Granting  the 
pursuer's  case  to  be  that  the  receipts,  though  exfojcie  absolute  in 
favour  of  Hose,  were  really  in  trust  only,  this  could  only  have  been 
competently  established  by  his  writ  or  oath. 

The  view  taken  by  Lord  Deas,  who  dissented  from  the  judgment 
pronounced — ^and  which  the  reader  will  find  in  the  paragraph 
near  the  foot  of  1  Macph.  p.  1048 — appears  peculiar  and  startling. 
He  says,  i^der  cUia,  ''When  a  man  lodges  his  own  money  on  a 
deposit  receipt  in  another  man's  name,  he  does  not  transfer  the  fund. 
He  merely  puts  it  in  a  position  in  which  delivery  of  the  deposit 
receipt  wUl  enable  that  other  to  uplift  the  money  for  him  at  some 
future  time  if  required— /?^^  as  special  indorsation  of  a  deposit 
receipt  payable  to  himself  would  do." 

But  the  two  things,  here  expressed  as  similar,  are  totally  different. 
A  deposit  receipt  taken  by  C  from  the  bank  in  favour  of  D  renders 
D  the  creditor  in  its  contents,  because  it  expresses  that  he  is  the 
owner  of  the  money.  By  granting  a  receipt  in  these  terms,  the  bank 
becomes  debtor  to  D ;  and  are  bound  to  pay  its  contents  to  him  on 
demand,  and  entitled  to  pay  them  to  no  one  else,  except  on  his 
order.  It  is  jus  tertii  to  the  bank  whose  the  money  was  before  the 
receipt  was  granted  by  them.  They  have  neither  interest  nor  title 
to  inquire  as  to  this ;  and,  by  the  terms  of  the  deposit  receipt 
which  C  instructs  the  bank  to  grant  in  favour  of  D,  C  makes  D  the 
creditor  under  the  terms  of  the  i7istrument,  whether  he  intended  to  do 
so  or  not.  If  he  did  not  intend  to  do  so,  he  was  very  foolish  in 
acting  as  he  did.  But  be  his  intentions  what  they  may,  if  he 
grants  (or  gets  the  bank  to  grant)  a  deposit  receipt  in  l)'s  favour, 
and  delivers  the  document  to  D,  law  will  not  allow  him  (or  the 
bank)  to  contradict  or  limit  the  express  terms  of  the  written  in- 
strument which  he  took,  by  extrinsic  evidence,  parole  or  otherwise* 

On  the  other  hand,  assuming  (as  Lord  Deas  does)  that  a  special  in* 
doisement  of  a  deposit  receipt  would  not  transfer  the  right  of  owner** 
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ship  in  its  contents  to  the  indorsee,  but  would  confer  merely  a  right 
to  receive  payment  of  them,  for  behoof  of  the  creditor  in  the  docu- 
ment,— ^this  arises  just  because  a  deposit  receipt  (as  Lord  Deas  also 
assumes)  \s  not  a,  negotiable  instrument.  Not  being  a  negotiable 
instrument,  a  fecial  indorsement  on  it  does  not  import  or  amount 
to  an  assignation  of  its  contents ;  i.e.,  in  other  words,  does  not,  in 
point  of  law,  imply  that  the  indorsee  is  the  creditor  in  the  instrument 
Throughout  the  whole  of  the  passage  referred  to.  Lord  Deas  over- 
looks the  distinction  which  exists  between  the  expressed  meaning 
of  the  words  employed  in  constituting  the  original  right  to  the 
contents  of  the  deposit  receipt,  and  the  implied  or  legal  meaning 
of  an  indorsement  (special  or  blank)  of  such  an  instrument. 

In  Muir  v.  Boss's  Executors  (15th  June  1866,  4  Macph.  820)  the 
deceased  Peter  Eoss,  who  died  on  30th  December  1863,  obtained 
from  the  British  Linen  Bank,  in  March  preceding,  a  deposit  receipt 
in  his  own  favour  for  £100,  which  he  blank  indorsed,  and  delivered 
to  Mrs.  Muir.  After  Boss's  death  the  bank  brought  a  multiplepoind- 
ing  to  determine  who  had  right  to  this  deposit  receipt  and  its  con- 
tents. They  were  claimed  by  Mrs.  Muir,  on  the  one  hand,  who 
pleaded  donation,  and  by  the  deceased's  executors,  on  the  other, 
who  maintained  that  they  formed  part  of  his  estate  at  death,  and  so 
belonged  to  them. 

Applying  the  doctrine  (then  assumed  to  be  law)  that  donation 
could  not  be  instructed  by  parole  evidence,  the  Lord  Ordinary 
(Kinloch)  refused  a  proof  to  Mrs.  Muir,  and  repelled  her  claim  on 
the  ground  that  her  possession  of  the  deposit  receipt,  though  blank 
indorsed,  and,  as  she  averred,  delivered  to  her  as  a  gift,  did  not 
establish  donation.  On  a  reclaiming  note,  the  First  Division  re- 
called this  interlocutor,  and  allowed  to  both  parties  a  proof  before 
answer.  In  the  course  of  the  proof  led,  Mrs.  Muir  deponed,  inter 
alia,  that  on  Monday  morning,  28th  December  1863 — ^being  two 
days  before  his  death — the  deceased  put  a  receipt  stamp  on  the 
back  of  the  deposit  receipt,  wrote  his  name  over  it,  and  handed  it 
(along  with  two  other  deposit  receipts)  to  her,  saying,  that  "  they 
were  a  gift  to  myself,"  and  that  •'  I  '*  was  not  "  to  lay  the  receipts 
into  anything  belonging  to  him,  but  to  put  them  into  my  bosom,  as 
they  were  mine."  Although  no  third  party  was  present  on  the 
occasion,  Mrs.  Muir's  testimony  as  to  the  alleged  donation  was 
supported  by  corroborative  evidence.  On  a  review  of  the  proof, 
the  Court  unanimously  sustained  her  claim. 

The  case  of  Gibson  v.  Hutchison  (5th  July  1872,  10  Macph. 
923)  goes  further  than  this ;  and  is  an  instance  in  which  an  alleged 
donation,  by  way  of  deposit  receipt,  was  held  proved  by  the  sole 
and  unsupported  testimony  of  the  donee.  Here,  a  sum  of  £235 
stood  on  a  deposit  receipt  in  the  maiden  name  of  Mr.  Hutchison's 
wife.  It  represented  a  sum  which  had  been  accumulating  for  about 
nineteen  years  in  bank,  and  which,  with  accruing  interest,  had 
been  uplifted  and  redeposited  by  lier  during  this  period — ^always  in 
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her  maiden  name, — after,  as  well  as  before,  her  marriage.  In  an 
accounting  brought  by  the  husband's  executrix  against  his  widow 
to  recover  the  above,  and  another  sum  (in  money)  which  she  alleged 
her  husband  had  donated  to  her,  a  proof  was  allowed.  The  evidence 
led  shewed  that  the  husband  was  aware  of  the  position  in  which 
the  deposit  receipt  stood ;  and  also,  in  the  opinion  of  the  majority 
of  the  Court,  that  he  knew,  as  matter  of  law,  that  this  sum  of  £235 
belonged  to  him  jure  mariti.  The  proof  as  to  the  alleged  donation 
of  this  sum  rested  on  the  sole  uncorroborated  testimony  of  the  wife, 
who  deponed  that,  on  the  afternoon  her  husband  died,  and  when  ^  he 
was  looking  for  death,"  he  said  to  her  (no  one  else  being  present), 
''  Nobody  shall  touch  that  money  that  you  earned  hard,  for  it  is 
your  own  money." 

On  this  (the  wife's)  testimony  the  Court  held  donation  proved. 
The  Lord  President  dissented  on  the  ground  that,  if  (p.  933)  "  you 
admit  the  sole  evidence  of  the  donee  as  sufficient  to  rebut  the  pre- 
sumption which  the  law  holds  to  exist  against  donation,  you  put  au 
end  to  that  presumption  altogether."  The  opposite  view,  adopted 
by  Lord  Deas,  on  this  occasion,  seems  a  little  at  variance  with  what 
he  laid  down  on  the  point  in  the  previous  case  of  Bryce  v.  Young's 
Executors  (20th  January  1866, 4  Macph.  312),  where  he  says  (p.  316), 
"  Ev6n  if  nothing  appears  to  throw  discredit  upon  the  veracity  of 
the  party  so  deponing,  it  may  be  unsafe  for  the  law  to  hold  the 
evidence  of  the  party  interested,  together  with  the  cheque  itself, 
sufficient  to  prove  such  a  donation,  without  corroborations  which 
may  generally  be  expected  to  exist  if  the  case  is  a  true  case."  His 
Lordship  had  hinted  a  similar  doubt,  in  the  earlier  case  of  Allan  v. 
Munnoch  (30th  Jan,  1861,  23  D.  417),  where,  in  reference  to 
Margaret  Allan's  testimony  (the  self-alleging  donee),  he  says 
(p.  419),  "  I  am  not  prepared  to  say  that,  even  if  her  own  statement 
had  been  credible,  the  evidence  would  have  been  sufficient." 

Eeferring  to  the  point  in  question,  the  Lord  Justice-Clerk  (Hope) 
in  Barstow  v.  Inglis  (5th  December  1857,  20  D.  230),  which  was 
the  case  of  an  aUeged  donation  by  way  of  a  deposit  receipt — says 
(p.  234),  "  He  (the  alleging  donee)  refers  to  no  document  whatever, 
and  can  only  prove  the  alleged  donation  by  his  own  evidence.  How, 
donation  or  gift,  or  promise,  may  be  proved  against  the  maker  of 
such  donation  by  reference  to  his  own  oatL  But  I  have  never  heard 
of  an  attempt  to  prove  donation  by  the  holder  of  the  document  after 
the  death  of  the  alleged  donor."  This  attempt,  however,  is  precisely 
that  which  v>a>s  made,  and  successfully,  in  the  above  case  of  Gibson. 

A  perusal  of  the  judicial  opinions  delivered  in  the  various  cases 
which  have  been  above  referred  to,  will,  we  think,  convince  the 
reader,  that  even  after  the  period  when  the  alleged  "  older  doctrine  " 
as  to  the  mode  of  proof  of  donations  was  repudiated  by  our  Judges, 
they  invariably  betray  an  anxiety  to  avoid  any  distinct  announce- 
ment of  the  (assumed  modem  and  opposite)  doctrine,  viz.,  that,  by 
the  law  of  Scotland,  donations — ^whether  of  corporeal  moveable  sub- 
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jecta,  or  of  incorporeal  moveable  rights — may  be  proved  by  parole 
evidence.  While  practically  recognizing  and  applying  this  (assumed 
later  and  improved)  doctrine,  our  Judges  seem — as  well  from  what 
they  have  done,  as  from  what  they  have  said,  and  left  unsaid — 
afraid  to  commit  themselves  to  any  categorical  announcement  of  it ; 
and  so  qualify  their  dicta  on  the  subject,  as  to  leave  open  the  dis- 
avowal hereafter  of  such  a  i-ule,  if  necessary,  A  word  or  two  in 
justification  of  these  remarks. 

In  Haldane  v.  Spiers  (7th  March  1872,  10  Macph.  537)  Lord 
Neaves  observes  (p.  558)  that  "  to  allow  proof,  said  to  be  incom- 
petent, before  answer  as  to  its  competency  seems  to  be  an  illogical 
proceeding;"  and  in  MacVean  v.  MacVean  (8th  March  1873,  11 
Macph.  506)  his  Lordship  stiU  more  pointedly  says  (p.  509), "  I 
cannot  see  any  justification  for  the  practice  of  allowing  a  proof 
before  answer  as  to  the  competency.  If  it  is  incompetent,  the 
incompetency  should  be  decided  now." 

Yet  this  is  just  the  practice  in  which  the  Court  have  indulged, 
in  dealing  with  cases  of  alleged  donation.  Thus,  so  late  as  1864 
and  1866,  a  proof  "before  answer"  was  the  course  adopted  in  the 
Lord  Advocate  v.  M'NeiU  (2  Macph.  626);  Bryce  v.  Yourig  (4 
Macph.  312) ;  and  Muir  v.  Boss's  Executors  (4  Macph.  820).  In 
each  of  these  cases  the  question  at  issue  was  whether  certain  in- 
corporeal rights  to  money— under  a  biU.  a  cheque,  and  a  deposit 
receipt  respectively — had,  or  had  not,  been  donated.  Counter  aver- 
ments, and  relative  denials  bearing  on  the  subject  of  the  alleged 
donation,  were  made  in  the  record,  which  could  not  be  sub- 
stantiated, save  by  extrinsic  parole  proof — ^if  admissible ;  and  this 
jiLst  raised  the  point  whether  such  a  mode  of  proof  was  competent — 
yea  or  nay.  By  not  deciding  the  matter  in  the  affirmative,  and 
allowing  a  proof  in  simple  and  unqualified  terms — the  temporizing 
and  *'  illogical "  course  adopted  by  the  Court  in  allowing  a  proof 
"  Ijefore  answer "  as  to  competency,  very  pointedly  shews  that  the 
Court  were  unwilling  by  an3rthing  that  they  did  to  commit  them- 
selves to  a  practical  admission  that  parole  proof  was  competent. 

But  the  silence  and  sayings  of  the  Judges,  as  well  as  their  doings^ 
betray  a  similar  reluctance  to  commit  themselves  to  any  verbal 
announcement  of  the  existence  of  such  a  rule — although  all  the 
while  taking  the  full  benefit  of  it.  Thus,  after  the  proof  "  before 
answer,"  in  these  cases  was  led,  and  when  all  that  was  in  con- 
troversy between  the  litigants — ^both  quoad  the  competency  and  the 
merits  of  the  proof,  was  before  the  Court — ^the  former  point  gets  the 
go-by.  Neither  in  the  judicial  opinions  expressed,  nor  in  the  inter- 
locutors pronounced,  is  there  a  distinct  announcement  in  terminis 
that  parole  proof  was  competent,  although  this  was  (me  of  the  two 
points  which  the  Court  required  to  decide,  and  the  decision  of  which 
is  involved  in  the  judgments  actually  pronounced. 

Nor  can  their  silence  on  the  subject  of  competency  be  attributed 
to  an  oversight  of  the  point.     For  Lord  Deas  says,  in  the  case  of 
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Muir  (4  MacpL  p.  827),  "  The  whole  question,  therefore,  comes  to  be 
the  competency  of  the  evidence."  Having  first  taken  the  benefit  of 
the  parole  evidence  to  ascertain  the  whole  details  connected  with  the 
alleged  donations,  and  thence  inferred  what,  in  their  opinion,  the 
intentions  of  the  alleged  donors  were, 'in  acting  as  they  did,  their 
Lordships  abstain  from  saying  in  distinct  categorical  terms  that  they 
were — this  point  being  in  controversy — entitled  so  to  do;  or,  in 
other  words,  that  by  the  law  of  Scotland  parole  proof  is  competent 
to  instruct  an  alleged  animus  donandi. 

Nay,  in  the  case  of  Bryce,  Ix)rd  ArdmiUan  not  only  guards  himself 
from  being  supposed  to  make  such  an  announcement ;  he  almost, 
if  not  altogether,  seems  to  disown  the  doctrine,  although  all  the  while 
adopting  and  applying  it.  He  says  (4  Macph.  p.  317),  **  It  is 
quite  true  as  a  general  rule  that  donation  cannot  (!)  be  proved  by 
parole  testimony.  Bat  we  are  not  dealing  here  with  a  case  in  which 
that  is  the  exclusive,  or  even  the  most  prominent  feature,  but  a  case 
in  which  all  the  questions  cl2ister  round  the  written  document."  The 
idea  embodied  in  the  words  here  italicised  by  us  is  an  echo  of  that 
previously  expressed,  in  the  same  case,  by  Lord  Curriehill,  when  he 
says  (p.  315),  "  The  very  basis  of  the  rule  (as  to  proof  of  donation 
by  parole)  is  taken,  away  in  this  case,  because  we  have  here  a  written 
document  granted  by  the  holder  of  the  fond,  directing  the  holder 
of  it  to  pay  to  Miss  Bryce.     Hie  basis  of  the,  case,  in  short,  is  uniting  " 

Now,  these  observations  (and  others  to  a  similar  effect  might  be 
quoted)  are  made  with  the  view  of  excusing  or  justifying  (as  the 
phrase  suits)  the  -admission  of  parole  proof  of  alleged  donations  in 
certain  or  exceptional  cases ;  the  cases  being  those  in  which,  as  it  is 
said,  the  *  'questions  cluster  round  a  written  document ; "  or, "  of  which 
the  basis  is  writing."  If  we  are  right  in  supposing  these  expi'es- 
sions  to  mean  that  parole  evidence  is  admissible  to  prove  donation 
when,  and  because,  the  title  to  the  thing  alleged  to  be  donated  is 
constituted  by  a  written  instrument,  we  must  be  permitted  to 
express  our  surprise,  as  well  at  the  limitation  here  put  upon  the 
rule,  as  at  the  reason  here  given  for  its  application. 

To  say,  or  imply,  that  the  competency  of  parole  proof  is  confined 
to  cases  of  this  description  is  plainly  erroneoua  For,  in  a  multitude 
of  instances  where  none  of  "  the  questions  cluster  round  a  written 
document,"  and  where  there  is  no  "basis  of  writing"  whatever, 
parole  evidence  has,  and  has  most  properly,  been  admitted.  This 
remark  applies  generally  to  cases  of  alleged  donation  of  corporeal 
moveable  subjects — such  as  sums  of  money  in  forma  specifica — ^in 
which,  as  already  shown,  the  competency  of  parole  proof  is  clear, 
and  has  been  repeatedly  recognized  (see  ante,  p.  302-3). 

Again,  to  say  or  imply  that  because  the  title  to  the  thing  alleged 
to  have  been  donated  is  constituted  by,  or  contedned  in,  a  written 
instrument,  therefore  parole  proof  is  competent  to  instruct  the 
alleged  donation,  is  to  give  as  a  reason  one  which,  if  it  toere  appli- 
cable  to  the  matteri  would  amount  to  and  express  the  very  reasor 
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"why  such  evidence  should  be  excluded.  For  one  of  the  leading 
canons  in  the  law  of  evidence  is  that  you  cannot  contradict,  qualify, 
or  even  explain  the  tenns  or  meaning  of  a  written  instrument  by 
parole  or  extrinsic  proof  of  any  kind. 

The  admissibility  of  parole  evidence  to  instruct  the  alleged  dona- 
tion of  an  incorporeal  moveable  right,  rests  on  a  totally  different  ground 
from  that  implied  or  expressed  in  the  above  cmd  similar  judicial 
dicta. 

In  the  case  of  every  such  right — say  to  -money,  under  a  bond, 
bill  of  exchange,  promissory  note,  cheque,  or  deposit  receipt ;  or  to 
goods  under  a  bill  of  lading  (as  in  contrast  to  corporeal  moveahle 
subjects,  as  money  or  goods,  infomia  spedfica) — writing  is  essential 
to  its  constitiUion.  None  of  the  instruments  mentioned  can  have 
an  existence  without  the  interveiition  of  writing.  Further,  writing 
of  some  sort — either  by  way  of  formal  assignation  or  indorsement 
— ^is  also  essential  to  the  voluntary  trari^erence  in  ownership  of 
such  a  right.  But  the  constittUian  of  the  right,  or  its  transference 
in  ovmership,  is  one  thing :  it«  constitution,  or  transference  by  way 
of  doTiation — which  implies  ownership  acquired  gratuiUmsly — is 
another  thing. 

In  some  instances  the  original  deed  constituting  the  right,  or  the 
deed  by  progress  assigning  it  to  another,  establishes  both  ovmer* 
ship,  and  (where  this  is  so)  dona>tion — ^both  the  factum  dandi,  and 
the  animus  donandi.  In  other  instances — this  remark  applying  to 
bills,  promissory  notes,  cheques,  deposit  receipts  —  neither  the 
written  instrument  constUutijig  the  right,  nor  (in  the  case  of  negoti- 
able instruments)  the  special  indorsement  transferring  it,  expresses 
donation,  even  when  such  is  the  causa  dandi  On  the  contrary, 
law  attributes  ownership  in  every  such  right  so  acquired  ah 
ante  to  an  onerous  title,  and  raises  a  presumption  against  donation. 
Oumcrship,  however,  in  the  right  under  the  instrument,  being  by 
the  terms  of,  or  the  indorsement  thereon,  instructed  or  proved  in 
flEkvour  of  its  holder,  his  title  stands  independently  of  the  causa 
dandi  to  him.  Ex  fade  of  the  document,  his  title  of  ownership  is 
established.  He  does  not  require  to  prove  donation,  to  support  his 
title  though  such  it  be ;  nor  would  the  proof  of  donation  by  another 
destroy  his  title.  In  a  word,  unless  his  title  to  the  contents  of  the 
document  be  competently  challenged  in  an  action  of  a  reductive 
nature,  on  a  ground  which,  if  established,  would  cut  down  his  right 
ofotvnership  thereto,  extrinsic  evidence  would  be  either  unnecessary 
or  irrelevant,  and  in  either  view  inadmissible.  If  his  title  was 
attacked  in  a  reductive  action,  then  he  would  be  at  liberty  to  adduce 
extrinsic  evidence,  written  or  parole,  to  prove  donation,  Ist,  because 
it  was  in  answer  to  extrinsic  evidence  led  against  him ;  and  2nd, 
because  such  evidence  would  be  in  s^ipport  of  the  terms  of  the 
written  instrument ;  for  proof  of  donation  implies  proof  of  ovmership, 
which,  ex  hypothesi,  the  terms  of  the  instrument  import. 

On  the  other  hand,  neither  the  blank  indorsement  of  negotiable 
instruments — such  as  bills,  promissory  notes,  or  cheques    nor  the 
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indorsement,  'whether  blank  or  special,  of  non-negotiable  instruments 
— ^such  as  deposit  receipts,  instructs  the  transference  of  ownership  ; 
or  (consequently)  donation.  Such  indorsements  import  no  more 
than  a  right  in  favour  of  another  to  obtain  paymeni  from  the  debtor 
of  the  contents  of  the  instrument.  They  empower  and  authorise 
him  to  obtain  from  the  debtor  the  money  due  under  it ;  but  they 
do  not,  per  &e,  express  for  what  purpose  or  with  what  object  this 
authority  is  conferred.  They  are  in  fact  mandates,  which  partially, 
but  only  partially,  disclose  the  instructions  given. 

But  mandates,  even  in  regard  to  heritable  property,  may  be 
proved  by  parole  evidence  {Mudie  v.  Otichterlony,  1766,  M.  12403). 
It  is  also  quite  competent  to  prove  by  such  evidence  mandate  or 
instructions  given  by  one  person  to  another  regarding  the  application 
or  disposal  of  moveable  property  belonging  to  the  owner,  whether 
in  forma  specijica,  or  under  a  bill  or  other  instrument  due  to  him. 
This  point  is  distinctly  established  by  the  case  of  Mackenzie  v. 
Brodie  (24th  June  1859,  21  D.  1048),  quoad  the  transference  of  the 
contents  of  the  bill  for  £63,  where  the  Court  refused  a  bill  of 
exceptions  against  the  admission,  by  the  Lord  Justice-Clerk  (Hope), 
of  parole  evidence  to  prove  such  instructions.  It  is  true  that  Lord 
Cowan  here  attempts  to  show  that  the  Court  was  not  thereby  recog- 
nizing the  competency  of  parole  proof  in  cases  of  alleged  donation, 
and  so  qualifies  his  opinion  as  to  except  from  its  scope  instructions 
given  by  the  owner  of  a  subject  to  donate  it,  either  to  the  manda- 
tary or  to  another  person.  But  all  these  attempts  and  qualifications 
— which  were  very  naturally  made  by  his  Lordship  at  a  time  when 
the  (now  exploded)  doctrine  was  recognized  that  *'  donation  cannot 
be  proved  by  parole " — are  futile.  The  alleged  instructions  given 
by  Mrs.  Forbes  to  Brodie  as  to  the  bill  in  question  were  plainly 
nothing  else  than  directions  to  make  a  donation  of  it,  or  of  its  con- 
tents, to  Mrs.  Whammond.  Donation,  and  nothiug  but  donation,  was 
the  subject-matter  of  the  alleged  instructions  or  mandate  to  Brodie. 

Nor  would  the  result  as  to  the  competency  of  such  evidence 
have  been  different  if  the  alleged  instructions  given  had  been 
to  make  a  donation  of  the  bill  or  of  its  contents  to  Brodie  himself. 
The  cases  of  Muir  v.Hoss's  Executors  (15th  June  1866,4  MacpL  820), 
and  Gibson  v.  Hutchison  (5th  July  1872,  10  Macph,  923),  are  really 
conclusive  on  this  point:  for  in  both  of  them  the  mandatary  and  the 
donee  are  one  and  the  same  individual 

The  matter  resolves  itself  into  this :  When  the  owner  of  a  move- 
able subject  or  right  instructs  a  person  to  make  a  donation  of  it  to 
another,  the  mandate  given  to  donate  is  an  ordinary  mandate, 
which  falls  on  the  death  of  the  mandant.  When  the  owner  instructs 
a  person  to  make  a  donation  of  the  subject  or  right  to  himself,  the 
mandate  is  one  in  rem  suam  of  the  mandatary,  which  does  not  fall 
on  the  death  of  the  mandant.  Both  are  modes  of  making  a  dona- 
tion ;  and  each  mode  may,  when  necessary,  be  proved  by  parole 
evidence. 
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Now — applying  these  principles  to  the  subject  in  hand — ^when  a 
question  arises  as  to  the  ovrnership  of  the  contents  of  a  bill,  pro- 
missory note,  or  cheque,  blank  indorsed,  or  of  a  deposit  receipt, 
whether  blank  or  specially  indorsed,  in  the  hands  of  a  party  not  the 
creditor  ex  fade  of  the  instrument,  such  party  is  entitled  to  prove 
by  extrinsic  evidence  for  what  purpose,  or  quo  animo  the  creditor 
indorsed  and  delivered  the  instrument  to  him  or  to  another  for  his 
behoof.  But  this  pui'pose  or  animus  can  only  be  ascertained  from 
what  the  owner  said  or  did  on  the  occasion  of  indorsing  and  deliver- 
ing the  document.  Hence,  the  testimony  of  the  person  or  persons 
present  on  the  occasion  becomes  at  once  necessary  and  competent 
to  prove  the  owner's  desire  and  directions  in  the  matter,  or,  in  other 
words,  to  prove  the  instructions  or  mandate  given  by  him  as  to 
the  disposal — be  it  by  way  of  donation,  or  otherwise — of  the 
document  and  its  contents. 

Hence  it  is  not  because  "  the  basis  of  the  case  is  writing,"  or 
because  it  is  one  "in  which  all  the  questions  cluster  round  a  written 
document,"  that  parole  testimony  is  competent  to  prove  alleged 
donation  of  money  by  way  of  bill,  promissory  note,  cheque,  or 
deposit-receipt  It  is  because  the  matter  which  is  in  controversy, 
viz.,  donation,  yea  or  nay,  or  the  animus  dandi,  is  n/)t  expressed  or 
implied  by  the  indorsement  and  delivery  of  the  instrument,  and 
cannot  be  ascertained  therefrom,  that — ^when  the  ascertainment  of 
this  matter  is  essential  te  the  disposal  of  the  case — it  must  be  ascer- 
tained by  extrinsic  evidence.  And  the  reason  why  such  extrinsic 
evidence  may  be  parole  is,  1st,  because  that  of  which  the  ownership 
is  in  controversy  is  a  moveable  subject,  viz.,  money ;  and  2nd,  because 
the  instructions  given  regarding  its  disposal  by  way  of  donation, 
resolve  themselves  into,  or  constitute,  mandate. 
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We  have  before  us  the  "  Eeport  on  Prisons  in  Scotland  "  for  1873. 
This  is  the  thirty-fifth  Eeport  reckoning  from  the  Prison  Act  of 
1839,  and  the  thirteenth  Eeport  since  the  management  passed  into 
the  hands  of  the  present  "  Prison  Managers  "  under  the  Act  1860. 
The  first  named  Statute  made  a  radical  revolution  in  Scotch  prisons. 
These  previously  were  under  the  sole  management  of  the  magis- 
trates of  royal  burghs,  great  and  small.  Every  burgh  then  rejoiced 
in  its  peculiar  and  often  grotesque  system  of  prison  discipline.  It 
was  not  surprising,  therefore,  that  under  so  diversified  management 
the  most  surprising  irregularities  were  disclosed  by  the  early  reports 
of  the  Inspector  of  Prisons.  This  oflSce  was  created  by  the  Statute 
5  &  6  Vict.  c.  38  (1835),  and  was  for  several  years  most  efficiently 
filled  by  Mr.  Frederic  Hill,  now  secretary  to  the  General  Post  Office, 
and  whose  exertions  did  much  to  reduce  the  Scoteh  prisons  into 
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a  system  of  management  which  those  of  England  have  not  yet 
attained. 

We  quote  at  random  some  few  passages  from  the  early  re'ports  of 
Mr.  Hill  to  show  the  state  of  our  prisons  not  many  years  back.  In 
1838  Mr.  Hill  reports  of  one  county  prison  that  a  prisoner  had 
escaped,  adding, "  The  man  who  held  the  office  of  upper  gaoler  (and 
who  had  been  allowed  to  hold  it  for  more  than  twenty  years)  was  an 
habitual  drunkard,  and  the  prisoner  escaped  on  account  of  his  care- 
lessness." Speaking  of  the  same  prison,  he  mentions  that  a  debtor 
was  in  prison,  and  "  many  of  the  chief  inhabitants  came  to  see  him, 
and  some  of  them  used  to  drink  whisky-punch  with  him,  and  the 
under-gaoler's  daughter  used  ofien  to  go  and  bring  whisky  for 
him  and  his  visitors."  Of  another  prison  Mr.  Hill  reports,  that  it 
"  consists  of  two  rooms,  dry,  but  ill  ventilated,  and  must  be  cold  in 
winter,  as  the  windows  are  without  glass,  all  the  panes  having  been 
broken  by  persons  in  confinement."  Of  a  third  prison  the  reporter 
states  that  '*  loose  straw  is  given  for  bedding,  with  the  occasional 
addition  of  blankets — the  bedstead  was  broken,  and  the  blankets, 
I  was  told,  are  often  torn.  The  chief  offences  committed  by 
the  prisoners  when  in  confinement  are  procuring  supplies  of 
whisky,  getting  drunk,  setting  fire  to  the  straw,  and  swearing  at 
people  in  the  street."  Of  another  prison  the  inspector  states 
that  the  "  gaoler  is  a  dirty  and  ragged  old  man,  who  has  more  the 
appearance  of  a  vagrant  than  of  the  keeper  of  a  prison.  Com- 
munication with  people  in  the  street  can  be  carried  on  with  the 
utmost  easa"  Another  prison-keeper  is  stated  as  "a  man  of 
various  occupations  and  multitudinous  dutieSj-r-for  he  holds  the 
office  of  gaoler,  burgh  officer,  crier,  lamplighter,  and  scavenger. 
As  gaoler  and  burgh  officer  he  receives  £2  in  the  year."  Another 
prison  was  distiniuished  for  the  number  of  escapes  of  prisoners 
through  a  hole  in  the  ceiling,  so  that  a  guard  had  to  be  kept  outside 
over  night.  "This  precaution,  indeed,"  says  the  inspector,  "is 
rendered  necessary  not  only  by  the  insecure  condition  of  the  gaol, 
but  by  the  state  of  the  keeper  also,  who  is  so  infirm  and  unwieldy, 
partly  from  age,  and  partly,  I  believe,  from  the  free  use  of  the  bottle, 
that  a  prisoner  need  be  under  little  apprehension  of  his  ever  coping 
with  him  in  an  attempt  to  force  his  way  out,  or  of  his  ever  catching 
him  if  he  once  get  an  inch  beyond  his  grasp.  The.  coating  of  dirt, 
too,  in  which  the  keeper  appears  to  think  it  necessary  to  envelop 
himself  woidd  be  found  no  inconsiderable  addition  to  his  burden, 
and  would  give  the  prisoner  an  undue  advantage  in  the  race." 
Numerous  other  instances  of  like  character  might  be  given,  and  on 
the  whole  the  reporter  was  fully  justified  in  his  conclusion,  that "  in 
the  great  majority  of  (Scotch)  gaols  the  prisoner,  instead  of  being 
reformed,  or  at  least  improved,  during  his  confinement,  l^ecomes 
worse."  With  the  view  to  improve  the  prisons  of  Scotland,  and  to 
put  them  on  an  uniform  system,  the  Act  2  &  3  Vict.  c.  42  (1839) 
was  passed.  The  Statute  authorized  the  institutionof  County  Boards, 
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of  various  numbers,  all  of  which  were  placed  under  the  superin- 
tendence of  a  General  Board,  nineteen  in  number,  and  who  in 
addition  had  the  sole  and  special  management  of  the  ''General 
Prison"  at  Perth.  The  first  Eeport  of  the  General  Board,  dated  12th 
February  1840,  contains  a  most  valuable  history  erf  Prisons  in 
Scotland  from  their  origin  to  the  date  of  the  Statute. 

One  great  difference  between  the  former  "  General  Prison  Board  " 
and  the  present  **  Prison  Managers  "  was  in  the  numbers.  The  *'*  Gene- 
ral Board "  numbered  no  less  than  nineteen,  consisting  of  several 
noblemen,  with  sundry  officials,  and  others,  including  one  member 
of  the  Society  of  Friends,  which  body  had  long  made  prisons  and 
prisoners  an  object  of  their  philanthropy.  The  existing  Board  is 
limited  to  fofwr  in  number — three  of  these  sit  officially,  viz.,  the 
Sheriff  of  Perthshire,  the  Crown  Agent,  the  Inspector  of  Prisons,  with 
one  paid  manager,  who  is  also  the  secretary.  Under  the  former 
Statute  the  Board  had  the  superintendence  of  all  the  prisons  in  Scot-, 
land,  and  the  sole  management  of  the  Central  or  General  Prison 
at  Perth.  Under  their  reign  the  number  of  prisons  were  greatly 
decreased  by  the  weeding  out  of  small  jails,  which  were  judiciously 
superseded  by  large  county  prisons:  The  number  has  been  decreased 
from  170  to  63  prisons,  with  three  licensed  police  cells,  for  periods 
not  exceeding  three  days,  under  the  Summarj"  Procedure  Act  1864. 
The  managers  have  the  sole  management  of  the  General  Prison  at 
Perth,  with  a  very  limited  supervision  of  the  county  prisons,  and 
which  are  now  directly  placed  under  the  control  of  the  Secretary  of 
State.  As  the  number  of  nineteen  was  found  a  cumbrous  body  for 
practical  purposes  under  the  first  Statute,  so  the  reduced  number  of 
four  in  the  present  mangement  does  certainly  appear  to  be  far  too  few 
for  80  extensive  and  important  a  sphere  of  operation.  The  Central 
Prison  itself,  with  about  800  inmates,  is  amply  sufficient  for  the 
continual  attention  of  a  considerable  number  of  managers.  The 
Sheriff  of  Perthshire  and  the  Crown  Agent  have  sufficient  duties 
otherwise  to  prevent  them  giving  any  considerable  amount  of  time 
to  this  highly  important  and  responsible  duty.  The  last-named 
manager  being  a  shifting  political  official,  renders  his  nomination 
open  to  serious  objections.  The  third  being  the  Inspector  of  Prisons, 
generally  on  his  journeys  throughout  Scotland,  with  a  portion  of 
the  North  of  England,  can  give  but  little  of  his  time  to  the 
management  of  one  great  prison.  Besides  his  office,  as  being 
supervisor  of  his  own  management,  is  certainly  open  to  serious 
objection.  When  it  is  known  that  the  Statute  requires  a  monthly 
inspection  and  report  on  every  one  of  the  prisoners  (on  31st 
December  last  amounting  to  749),  it  may  be  at  once  seen  how 
inadequate  is  the  managing  power.  In  short,  it  is  of  necessity  that 
the  management  must  fall  into  the  hands  of  the  paid  secretary.  It 
is  fortunate  that  that  office  has  been  for  some  time,  and  is  still, 
filled  by  one  so  devoted  to  labour  of  every  kind.  So  long  as  it  is 
in  his  hands  no  great  detriment  can  happen.    Nevertheless,  it  is 
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worthy  of  grave  consideratibn  whether  the  management  of  so  im- 
portant a  department  of  the  State  should  be  intnisted  even  to  four 
individuals,  the  more  especially,  as  has  been  shown,  it  is  likely 
generally  and  of  necessity  to  devolve  on  one  of  their  number. 

The  reports  of  the  prison  managers  are  little  known,  and  in- 
volving as  they  do  a  most  important  part  of  prison  discipline,  their 
contents  invite  the  serious  attention  of  every  student  of  juris- 
prudence.    Accordingly  we  submitted  an  analysis  of  the  Eeport  for 

1872  in  voL  xvii.  p,  350. 

The  Eeport  before  us  for  1873  states  that  the  duties  of  the 
prison  managers  have  recently  been  greatly  increased  by  reason  of 
convict  imprisonment  being  extended  by  contract  to  prisons 
other  than  the  General  Prison  at  Perth.  The  central  Prison  at 
Perth  has  cellular  accommodation  for  356  males  and  396  females, 
or  752  ceUs  in  alL  For  lunatics  59  cells,  for  males  40 
and  for  females  19.  There  was  a  daily  average  of  inmates 
last  year  of  716  criminals,  and  53  lunatics.  In  addition,  by 
contract  with  county  boards  the  prison  managers  have  % 
cells  for  female  convicts  in  Ayr  prison,  and  a  daily  average  of 
88  inmates  during  the  year.  In  Paisley  prison  they  have  62 
cells  for  male  convicts,  and  a  daily  average  of  49  inmates  during 
the  year.  Separate  reports,  with  relative  tables,  are  given  as  to  these 
two  prisons. 

The  Eeport  sets  forth  that,  tmder  the  Lunacy  Acts  1857-1862, 
and  especially  the  Act  1871,  farther  statutory  duties  are  committed 
to  the  prison  managers  as  to  the  disposal  of  criminal  lunatics. 
This  is  a  branch  of  the  management  most  delicate  and  responsibla 
There  are  other  duties  which  are  truly  and  of  necessity  said  "to 
faU  entirely  to  the  salaried  staff,"  and  have  been,  from  recent  changes, 
found  convenient  to  call  "  the  department  of  prisons  and  judicial 
statistics."  This  department  annually  issues  a  separate  report  on 
criminal  statistics.  We  have  noticed  these  previous  reports  in  our 
pages,  and  may  do  so  again. 

The  Eeport  of  1873  embodies  a  table  showing  the  average  daily 
number  of  prisoners  in  all  the  prisons  in  Scotland  from  1840  to 

1873  inclusive.  In  the  first-named  year  the  numbers  were  of 
males  1,264,  of  females  676 ;  total  1,940.  In  1872  of  males  1,616, 
of  females  1,161 ;  in  all  2,777.  In  1873  the  numbers  were  of  males 
1,618,  of  females  1,094;  total  2,712.  The  difference  between  the 
first  and  last  years  of  the  table  is  very  striking  and  discouraging, 
but  between  the  last  two  years  fortimately  there  is  very  little 
difference,  showing  only  an  increase  of  2  in  the  males,  and  a 
decrease  of  67  in  the  females,  or  a  decrease  of  65  on  the  whole. 
We  are  not  assured  that  daily  averages  give  any  certain  index 
of  the  state  of  crime.  Much  depends  on  the  length  of  the 
sentences  and  the  number  of  recommitments.  One  prisoner 
long  detained  would  swell  an  average  equal  to  ten  of  short 
detentions,  and  another  recommitted  hcdf-a-dozen  of  times  in  the 
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year  would  stand  out  for  six  separate  inmates.  As  the  Eeport  truly 
states,  a  closer  analysis  of  the  elements  of  crime  can  only  be  ob- 
tained by  the  study  of  the  judicial  statistics. 

Four  suicides  are  reported  during  the  year,  two  of  which  occurtred 
in  the  same  county  prison.  Two  escapes  happened  within  the 
same  time. 

The  financial  details  of  the  prison  managers  appear  to  be  very 
minute.     The  following  is  the  abstract ; — 

Current  expenses  of  management,          .        .  £1,425     2  6 
Current  expenses  of  General  Prison,  exclusive 
of  fuel  and  light,  rates  and  taxes,  dnd 

ordinary  repairs  paid  by  Board  of  Works,  17,046  19  2 

Expense  of  female  convicts  in  Ayr  prison,     .  2,250  18  10 

Expense  of  male  convicts  in  prison  of  Paisley,  1,341     6  7 

Escort  and  conveyance  of  prisoners,       .        .  1,817  10  8 

£23,881  17    9 

The  accounts  show  as  received  "at  the  General 

Prison  from  manufactured  goods,"      .        '.      £8,755  17  11 

But  from  which  fall  to  be  deducted  *'  outlay 
for  material  and  implements  for  the  manu- 
facturing departments  of  the  General  Prison 
at  Perth," 5,535     5     2 


Leaving  a  free  balance  of    £2,220  12     9 

This  matter  of  prison  labour  is  one  of  great  importance,  and  has 
long  excited  public  attention.  It  is  essential,  in  every  view,  alike 
for  the  prisoners  themselves  as  for  the  public,  that  the  criminals  be 
kept  at  labour.  There  appears  somewhat  of  a  solecism  in  a  sentence 
of  hard  labour.  What  is  not  only  the  lot  but  the  duty  of  man  can 
scarcely  ever  be  viewed  as  a  punishment.  Honest  labour  is  a  neces- 
sity, and  should  never  be  confounded  with  punishment.  The 
highest  Authority  declares  that  "if  any  will  not  work,  neither 
should  he  eat;"  and  again,  "Let  him  that  stole  steal  no  more, 
rather  let  him  labour,  working  with  his  hands  the  thing  which  is 
good."  There  appears  to  exist  some  considerable  prejudice  as  to 
the  kind  of  labour  to  be  allowed,  and  its  interference  with  the  free 
labour  market.  It  is  not  all  kinds  of  labour  which  can  be  done 
within  the  walls  of  a  prison,  neither  can  the  amount  at  any  time 
create  a  great  pressure  on  the  market.  No  doubt,  the  workshop  and 
implements  being  provided  by  the  State,  enables  the  authorities,  if 
they  choose,  to  undersell  the  open  market.  But  such  is  never  in 
fact  done,  as  it  must  be  for  the  interest  of  the  managers  to  make 
the  most  of  their  indoor  labour,  and  exhibit  the  best  return  which 
can  be  obtained  for  the  article  in  competition  with  the  product  of 
free  labour.  If  this  be  the  case,  it  is  easy  to  perceive  that  the  pro- 
duce of  the  prisoner  can  never  int-erfere  to  the  prejudice  of  the  free 
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labourer.  The  fallacy  of  the  argument  may  be  best  tested  by  sup- 
posing that  if  the  same  number  of  workers  had  been  at  freedom,  and 
had  produced  an  equal  amount  of  work  as  when  in  prison,  the  same 
competition  would  have  existed.  This  was  their  duty,  and  the 
interest  of  the  public  that  they  should  have  faithfully  performed. 
If  they  failed  in  this  and  remained  in  idleness  they  must  have 
ceased  to  have  been  self-supporting,  and  so  become  a  burden  on 
society.  It  can  never  be  made  worse,  but  better,  if  they  are  at 
last  compelled  so  far  to  support  themselves,  an(i  so  relieve  society 
to  some  extent  of  their  burden. 

Mr.  Frederic  Hill,  in  his  excellent  treatise  on  Crime,  meets  the 
objection  in  the  fullest  manner,  and,  sums  up  the  argument  with 
the  unanswerable  position,  "  If  it  be  wise  to  maintain  prisoners  in 
idleness,  or  (which  is  the  same  thing  to  society)  in  improductive 
labour,  it  must  be  equally  wise  to  maintain  other  people  in  idle- 
ness, those,  for  example,  who  live  in  a  certain  street  of  every  town, 
or  whose  name  begins  with  a  certain  letter  of  the  alphabet "  (voL 
i  p.  231). 

In  some  American  prisons  the  labour  has  been  so  well  managed 
that  the  prisons  are  almost  if  not  altogether  self-supporting.  The 
Bridewell  at  Glasgow,  for  many  years  under  the  management  of 
Mr.  Brebner,  was  a  distinguished  instance  of  remunerative  prison 
labour.  A  table  is  appended  to  the  Report  showing  that  the  yearly 
cost  of  each  prisoner  in  the  General  Prison,  including  the  whole 
expenditure  of  repairs  and  the  staff,  is  £25,  3s.  lOd.,  from  which 
being  deducted  the  clear  profits  of  labour  at  £4,  4s.,  leaves  the  real 
cost  of  each  prisoner  at  £20,  19s.  lOd. 

The  educational  table  ought  to  recommend  itself  to  the  serious 
study  of  the  advocates  of  exclusively  secular  education.  It  appears 
that  th6  majority  of  prisoners  on  admission  "  could  read  well," 
"  could  write  well,"  "  and  had  a  knowledge  of  arithmetic."  These 
facts  however  may  in  some  degree  be  explained  by  their  previous 
passage  through  local  prisons,  where  for  the  first  time  perhaps  they 
had  the  advantage  of  the  schoolmaster,  "not  abroad,"  but  "at 
homa"  Mr.  Clay,  the  honoured  chaplain  of  Newgate,  in  anim- 
adverting on  the  pernicious  reading  which  he  found  prisoners 
had  long  been  familiar  with,  adds,  "So  while  the  Book  of 
Life  has  never  been  opened  to  their  imderstanding  and  affections, 
other  books  fraught  with  ruin  and  death  are  made  level  to  their 
capacity  and  enticing  to  their  imaginations."  Miss  Carpenter, 
whose  life  has  been  spent  in  the  cause  of  prison  reform  both  at 
home  and  abroad,  has  well  remarked,  in  discoursing  of  criminal 
treatment,  "  The  state  of  antagonism  to  society  must  be  destroyed, 
the  hostility  to  divine  and  human  laws  must  be  subdued.  This 
never  can  be  done  by  mere  force  or  by  any  mechanical  appliance. 
No  fear  of  punishment  or  hope  of  advantage  can  produce  a  change 
of  heart  or  a  true  penitence  towards  God,  and  without  this  it  is 
impossible  that  any  reliable  alteration  of  life  ctfn  be  effected" 
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{Owr  Convicts,  vol  i  p.  81).  It  is  most  pleasant  and  encouraging 
to  find  that  the  chaplain  of  the  General  Prison  keeps  up  a  corre- 
spondence with  liberated  prisoners,  and  that  he  reports  favourably 
of  many  who  had  returned  to  society. 

The  prison  managers  refer  to  a  new  and  very  delicate  power 
given  by  the  Act  34  &  35  Vict.  c.  55,  with  reference  to  criminal 
lunatics.  The  Secretary  of  State  (of  course  on  the  recommendation 
of  the  prison  managers)  may  discharge  any  inmates  of  the  lunatic 
department  who  had  recovered  their  sanity,  and  were  certified  as 
persons  that  might  be  put  under  the  charge  of  relatives  or  friends, 
however  heavy  the  offences  they  might  have,  committed  under 
the  influence  of  insanity.  (Jnder  this  rule  three  prisoners  have 
been  liberated  during  the  year  1873.  All  these  three  had  com- 
mitted murder.  Two  of  these  persons  are  females,  who  committed 
chad-murder  whUst  labouring  under  puerperal  insanity,  and  who 
on  high  medical  authority  are  reported  as  sane  and  safe.  The  third 
person  is  one  of  a  class  of  not  unfrequent  occurrence,  where  persons, 
"  though  usually  sober,  have  gone  into  excess  on  several  occasions, 
and  drink,  not  taken  in  any  great  quantity,  has  the  effect  of  pro- 
ducing, instead  of  the  usual  phenomena  of  intoxication,  a  state  of 
insane  hallucination  lasting  for  some  weeks."  The  man  whilst  in 
this  state  destroyed  his  grandmother,  his  only  near  relative,  to 
whom  he  was  attached.  The  statement  of  this  case  shows  how 
delicate  and  responsible  is  the  power  to  set  free  on  society  persons 
who  have  already  shown  their  homicidal  tendencies  when  in  a 
state  which  the  prevailing  social  habits  of  the  people  is  so  apt  to 
reproduce. 

The  Eeport  is  accompanied  with  most  minute  tables,  which  court 
the  investigation  of  those  who  feel  interest  in  the  great  problem  of 
secondary  punishments  and  prison  discipline.  One  table  discloses 
the  painful  fact  that  of  the  749  persons  who  entered  the  General 
Prison  in  the  year  1873,  no  less  than  177  had  undergone  its 
discipline  once  before,  109  twice,  39  thrice,  and  7  for  the  fourth 
time;  the  great  majority  of  these  criminals  being  femalcQ.  This 
fact  leads  to  the  conclusion  that  it  would  be  at  once  humaner 
to  these  persons,  so  destitute  of  self-government,  and  to  the  public 
safety,  to  keep  them  continually  in  a  place  of  security  with  some 
limited  degree  of  freedom.  No  greater  mockery  can  be  conceived 
than  what  is  displayed  at  every  Justiciary  Circuit,  of  wretched 
creatures,  especially  females,  for  the  second  and  even  the  third  time 
sent  to  penal  servitude  before  the  expiry  of  a  pre-existing  sentence. 
The  prosecution  and  trial  of  such  persons,  often  for  very  trifling 
thefts,  committed  simply  to  purchase  another  intoxicating  draught, 
is  a  subject  of  most  painful  animadversion. 

This  repeated  expenditure  of  the  public  money  is  not  the  only 
grievance,  but  the  exposition  of  the  inefficiency  of  punishment  to 
restrain  crime  and  secure  safety  to  the  community  exerts  a  most 
deteriorating  influence  on  the  masses. 
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The  total  inefficiency  of  short  sentences  of  detention  in  prison  is 
shown  by  a  table  of  previous  imprisonments  in  local  prisons.  The 
numbers  increase  from  one  by  degrees  up  to  the  very  startling 
figure  of  87,  applicable  to  one  female,  who  had  served  that  number 
before  being  found  qualified  for  the  General  Prison. 

The  surgeon's  report  presents  a  highly  favourable  state  of  the 
hygiene  of  the  prison,  especially  considering  the  kind  of  life  gener- 
ally led  by  the  majority  of  the  inmates  before  their  admission — 
only  16  deaths  being  reported  in  a  population  of  1344.  The  surgeon 
reports,  of  1370  female  convicts  admitted  since  1855  there  have 
only  been  67  deaths.  The  prison  does  not  detain  male  convicts,  who, 
after  suffering  the  initiatory  part  of  their  sentence,  are  removed 
to  some  of  the  convict  prisons  in  England.  The  surgeon  reports 
six  childbed  cases  during  the  year,  which  we  suppose  may  justly 
rank  imder  the  legal  phraseology  of  "  gajol  delivery!' 

Tables  of  weights  of  prisoners  on  their  admission  compared  with 
their  liberation  is  given.  It  forms  a  subject  to  excite  curiosity  to 
learn  that  the  efiect  of  detention  has  much  less  eflFect  on  the  female 
constitution  than  on  the  male.  On  the  former,  the  percentage  who 
had  not  lost  weight  is  represented  at  49*3,  whilst  in  the  latter  it 
stands,  as  high  as  74'2. 

In  the  table  of  ages  it  is  highly  important  to  observe  that  the 
column  below  12  years  of  age  is  blank,  and  between  12  and  16 
years  of  age  there  were  only  36  males  and  12  females  admitted 
within  the  year.  Not  many  years  back  there  was  a  juvenile  ward 
within  the  walls,  with  generally  about  100  youthful  inmates.  Such 
a  happy  result  is  one  of  the  most  convincing  proofs  of  the  benefit 
obtained  by  Industrial  Schools  and  Eeformatories.  The  most  pro- 
lific stage  for  crime  is  shown  to  be  between  the  ages  of  21  and  30 
years,  and  a  singular  fact  is  exhibited,  that  the  excess  in  numbers 
generally  is  on  the  side  of  the  rougher  sex.  An  exact  equality  is 
shown  between  the  sexes  in  the  periods  between  30  and  40  years 
— ^showing  141  to  each  sex.  Above  60  years  of  age  27  inmates 
were  received  during  the  year. 

There  are  two  antagonistic  classes,  who  look  at  the  prison  from 
different  standpoints.  One  class  argue  for  the  most  humane  and 
indulgent  treatment  possible,  whilst  the  other  pleads  for  excessive 
severity.  We  believe  that  many  of  these  cavillers  have  never  seen 
the  inside  of  a  prison,  or  at  least  become  thoroughly  acquainted  with 
its  details.  It  is  quite  true  that  in  sanitary  conditions  the  cells  of 
the  prison  are  in  many  respects  superior  to  the  hovels  of  many  of 
the  labouring  classes,  and  in  every  way  the  prisoners  have  comforts 
which  the  mass  of  the  intemperate  and  improvident  classes  (which 
form  the  supply  to  the  prison)  voluntarily  deny  themselves.  But 
the  deprivation  of  liberty  must  ever  be  a  punishment  severe,  and 
all  the  more  so  to  the  licentious.  It  would  not  be  for  the  interest 
of  society  that  prisoners  should,  on  their  liberation,  be  thrown  on 
society  imbecile  in  mind  and  sickly  in  body,  unfit  ifor  labour,  and 
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qualified  only  for  infirmary,  poor's-house,  or  lunatic  asylum. 
^Recorder  Hill,  that  distinguished  champion  of  prison  discipline 
and  criminal  reform,  has  well  written,  "  The  principles  of  secondary 
punishment  may  be  reduced  to  three.  First,  the  application  of 
pain,  ^th  the  intention  of  proving  to  the  sufferer,  and  to  all  who 
may  learn  his  fate,  that  the  profits  of  crime  are  overbalanced  by  its 
losses.  This  is  the  deterrent  principle  in  action.  The  second  prin- 
ciple is  what  Bentham  calls  that  of  incapcudtation.  So  long  as  the 
criminal  remains  in  gaol,  society  is  protected  from  his  misconduct, 
not  by  the  deterrent  operation  of  fear,  but  because  he  has  for  the 
time  lost  the  power  of  offending.  The  third  is  the  reformatory 
principle.  Thus  incapacitation  deprives  the  malefactor  of  his  power 
to  do  wrong ;  deterrents  overmaster  by  fear  his  desire  for  evildoing ; 
while  by  reformation  that  desire  is  extinguished,  and  is  replaced  by 
aspirations  and  habits  which  will  furnish  him  with  a  safeguard 
against  relapse." 

The  late  Dr.  Channing  has  well  remarked,  "  We  are  too  apt  to 
fix  our  thoughts  on  the  consequences  or  punishment  of  crime  and 
to  overlook  the  crime  itself.  This  is  not  turning  punishment  to  its 
right  use.  Punishment  is  an  outward  sign  of  inward  evil.  It  is 
meant  to  reveal  something  more  terrible  than  itself.  The  greatness 
of  the  punishment  is  a  mode  of  embodying,  making  visible,  the 
magnitude  of  the  crime  to  which  it  is  attached." 

On  the  one  hand,  it  has  been  found  that  short  imprisonments 
with  many  are  inoperative,  whilst  the  abridgment  of  imprisonment 
with  others  has  too  often  been  found  a  failure,  and  a  ticket  of  leave 
seems  often  viewed  as  a  ticket  of  leave — to  steal.  The  second 
principle  with  many,  on  which  the  first  and  third  have  been  found  to 
be  unsuccessful,  appears  the  only  real  operative  one — incapacitation^ 
and  its  adoption  would  at  once  be  real  kindness  to  the  irrepi:essible 
criminal  and  the  only  safety  to  society.  H.  B. 


ON  EXPENSES  OF  LITIGATION— VI. 

TRUSTEES. 

The  tendency  of  nlodem  decisions  respecting  liability  for  expenses 
has  not  been  favourable  to  trustees.  At  one  time  a  distinction  was 
recognised  by  the  Court  between  tnistees  acting  under  a  trust 
settlement  and  trustees  in  bankruptcy,  and  while  the  latter,  not 
acting  gratuitously,  and  having  the  creditors  to  faU  back  upon, 
were  held  personally  liable  for  the  expenses  of  litigation,  the  former 
were  more  favourably  dealt  with.  **  I  agree,"  says  Lord  Glenlee, 
in  the  case  of  a  private  trust,  "  that  there  must  be  a  decree  against 
the  defenders,  so  far  as  the  fimds  go,  but  they  ought  not  to  be  made 
liable  personally  to  make  up  the  deficiency.  If  trustees  persist  in 
obstinate  and  absurd  litigation  they  will  be  liable,  but  not  other- 
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wise  "  {Dicksm  v.  Smarts  Trustees,  Nov.  20, 1829, 8  Shaw,  99).  In 
one  old  case,  a  remit  seems  to  have  been  made  with  the  view  of 
discovering  whether  or  not  there  were  trust  funds  sufficient  to  meet 
the  expenses  {Smith  v.  Stewart,  Jan.  25, 1822, 1  Shaw,  271).  But 
the  plea  that  there  are  no  trust  funds,  will  not  now  in  any  ordinary 
case  avail  a  trustee,  while,  if  his  position  be  unreasonable,  he  can- 
not deduct  any  part  of  his  expenses  from  the  funds  when  they  do 
exist.  Even  although  the  conclusions  of  the  summons  are  directed 
against  defenders  as  trustees  only,  a  personal  discemiture.  for  the 
expenses  may  be  given  {Kay  v,  Wilson! 8  Trustees,  March  6, 1850, 
12  D.  845). 

If  trustees  by  their  conduct  justify  the  beneficiaries  in  applying 
for  their  removal,  they  must  hew  the  expenses  incurred  {Thomson 
V.  Dalryrwple  and  Others,  Jan.  11,  1855,  3  Macph.  336).     Trust 
funds  are  not.^owed  to  suffer  through  the  litigations  of  trustees 
inier  se.    "  It  would  introduce  a  very  novel  and  dangerous  doctrine 
into  the  law  of  trust  if  we  were  to  hold  that  whenever  trustees  fall 
out  they  were  to  get  their  expenses  out  of  the  estate "  {per  Lord 
President  in  Foiheringham  v.  Salton,  Feb.  3,  1852,  14  D.  432). 
Not  only  positive  culpa,  but  unreasonable  conduct  generally,  bars 
trustees  from  falling  back  upon  the  funds  of  the  trust.    ''  Trustees 
are  in  the  general  case  entitled  to  be  protected  from  all  loss  in  the 
discharge  of  their  duty,  and  consequently  any  litigation 'fairly  aris- 
ing out  of  the  peculiarities  of  the  trust,  or  of  the  situation  of  the 
claimant  on  it,  must  generally  fall  on  the  fund  of  division,  but 
there  may  be  exceptions  from  this  rule,  as  trustees  may,  from  over- 
scrupulousness  or  obstinacy,  engage  in  litigation,  occasioning  great 
and  unnecessary  expense,  which  it  would  be  unjust  to  impose  on 
those  holding  the  beneficial  interest  in  the  trust "  (Lord  Fullerton 
in  Smith  v.  Telford,  June  29, 1838, 10  Shaw,  1223).    Instances  of 
justifiable  litigation  on  the  part  of  trustees  will  readily  suggest 
themselves, — as  when  the  trust-deed  is  obscure,  or  a  question 
arises  as  to  the  nature  of  the  estate  held  by  them,  and  whether  it 
is  to  be  dealt  with  as  moveable  or  heritable.    The  liability  of  a 
trustee  for  expenses  wl^en  defending  the  deed  under  which  he  acts 
is  similar  to  that  incurred  by  litigation  and  other  ways.     He 
must  not  on  the  one  hand  abandon  too  readily  the  deed  of  the 
truster,  nor  on  the  other  make  an  obstinate  defence.     Of  course 
when  a  trustee  brings  a  case  into  Court  in  order  to  have  the  rights 
of  various  claimants  properly  determined,  he  is  acting  in  their 
interest,  and  incurs  no  personal  liability. 

If  a  trustee  cannot  obtain  exoneration  otherwise,  he  is  entitled 
to  the  expense  of  bringing  an  action  for  that  purpose  {Taylor  v. 
Nolle,  May  24,  1836, 14  Shaw,  817). 

Trustees  in  Bankruptcy, — ^At  one  time  it  seems  to  have  been  held 
that  where  a  trustee  sisted  himself  as  a  party  to  an  action  in  place 
of  the  bankrupt  which  he  ultimately  lost,  the  successful  party, 
although  recovering  in  full  expenses  from  the  date  at  which  the 
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trustee  was  sisted,  could  only  rank  upon  the  estate  for  such  as 
had  been  incurred  prior  to  that  date  {Kidd  v.  Brovm,  May  17, 
1828,  6  Shaw,  825).    But  this  doctrine,  after  having  been  fully  con- 
sidered by  the  whole  Court  in  the  case  of  Torbet  v.  Borthvnck 
(Feb.  23,  1849,  11  D.  694),  was  rejected,  it  being  held  that  the 
trustee  is  liable  in  full  for  the  expenses  of  the  action.     The 
reasonableness  of  this  decision  cannot   be   doubted.      The    old 
doctrine  was  founded  on  the  theory  that  the  expenses  incurred 
prior  to  the  appearance  of  the  trustee  formed  a  debt  upon  th 
estate,  but  no  debt  arose  until  the  conclusion  of  the  action, 
and  therefore  no  such  distinction  could  be  made.    The  trustee  in 
sisting  himself  properly  becomes  liable  for  all  the  possible  burdens, 
as  he  obtains  right  to  aU  the  possible  benefits  of  the  litigation. 
The  question  was  raised  in  the  case  of  Torbet, — ^whethe^r  supposing 
the  trustee  declined  to  sist  himself  as  a  party,  and  decree  by  de- 
fault was  then  pronounced  against  the  bankrupt  with  expenses,  a 
claim  for  these  expenses  could  be  ranked  for  on  the  sequestered 
estate.     It  would  rather  appear  that  in  such  a  case  the  successful 
party  has  no  preferable  claim  for  his  expenses  to  the  prejudice  ot 
other  creditors,  but  must  rank  along  with  them  for  what  is  purely 
a  debt  of  the  bankrupt. 

Whatever  may  have  been  the  former  law,  a  trustee  cannot  now 
sist  himself  under  a  qualification  that  he  shall  not  be  liable  for 
expenses  {BiLchaTian  v.  Borthvnck  <k  Co.,  June  15,  1827,  5  Shaw, 
805). 

JOINT  LITIGANTS. 

There  axe  a  considerable  number  of  cases  in  which  questions  have 
arisen  as  to  the  liability  of  joint  litigants  for  expenses, — as  for 
example  where  one  of  them  abandons  an  action,  or  is  sisted  during 
the  course  of  an  action,  or  is  assoilzied  from  its  conclusiona 
Questions  may  also  arise  between  the  joint  litigants  themselves  as 
to  the  proportion  of  expenses  for  which  each  is  liable,  and  i-elief 
inter  se.    Joint  litigants  resting  upon  the  same  grounds  are  liable 
conjunctly  and    severally  for  the   expenses    incurred.      One  is 
rendered  liable  as  a  joint  litigant,  even  although  his  interest  in  the 
case  be  small,  if  he  appear  and  discuss  the  merits  {Beveridge  v. 
Taylor,  Feb.  12, 1822, 1  Shaw,  311).    But  the  interest  in  the  action, 
though  it  need  not  be  great,  must  be  direct.    Thus  in  one  case  it 
was  held  that  although  a  party  ''  did  interfere  in  the  suit  by  ad- 
vancing money,  guaranteeing  payment  of  the  agent's  account  up  to 
a  certain  date,  and  otherwise  taking  an  active  interest  in  the  matter 
on  behalf  of  one  of  the  litigants,  the  character  of  dominua  litis  was 
not  established  so  as  to  infer  liability  for  the  expenses  in  respect 
principally  that  his  interest  in  the  action  was  not  direct,  nor  his 
control  over  it  certain  and  continuous"  {Mathieson  v.  Thomson, 
Kov.  5,  1853,  16  D.  19).     Decree  for  expenses  has  been  given 
against  a  party  (the  mother  of  the  pursuer)  who  had  no  Interest  in 
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the  action,  but  had  merely  concurred  in  raising  it  {Alexander  v. 
Philips,  Feb.  19, 1856, 18  D.  617).  But  this  case  cannot  be  viewed 
as  an  authority. 

Even  where  one  is  not  in  reality  a  joint  litigant,  he  may,  if 
he  has  put  the  successful  party  to  any  expense  by  his  refusal  to 
explain  his  true  position,  incur  liability.     Thus  a  minister  having 
been    deposed,  interdicted    his    presbytery  from    carrying  their 
sentence  into  effect,  and  as  the  patron  refused  to  say  whether  or 
not  he  was  about  to  make  a  new  presentation  (there  being  a  report 
to  the  effect  that  he  was),  a  note  of  suspension  was  also  raised 
against  him,  and  the  minister  was  found  entitled  to  the  expenses 
so  incurred  {Livingstone  v.  Lockhart,  March  4,  1843,  5  D.  769). 
Where  one  of  several  litigants  abandons  the  action,  decree  may  at 
once  be  pronounced  against  him  {Maodone,  June  18, 1836, 18  Jurist, 
452).     He  will  be  conjunctly  and  severally  liable  for  the  whole 
expenses  up  to  the  date  of  decree,  having  of  course  his  right  of 
relief  against  the  co-litigants  {Mackenzie  v.  Cameron,  Nov.  23,  1852, 
15  D.  61).     In  proportioning  amongst  joint  litigants  the  expenses 
in  which  they  have  been  foimd  liable,  the  relative  shares  or  interests 
of  each  must  be  taken  into  consideration.    When  co-defenders  were 
subjected  iu  joint  and  several  liability  for  the  sum  of  £2810,  with 
the  exception  of  one  whose  liability  was  restricted  to  £500,  the 
Court  allowed  his  liability  for  expenses  to  be  restricted  in  the  same 
proportion  {Slaine  v.  Paterson,  Jan.  28, 1836, 14  Shaw,  361).    Where 
the  result  upon  the  merits  of  the  action  is  not  the  same  in  the  case 
of  all  the  joint  litigants,  nice  questions  of  compensation  may  arise. 
In  the  case  of  The  Minister  of  Morvern  y,  the  Heritors  (Feb.  16, 
1870,  8  Macph.  528)  there  were  four  defenders,  three  of  whom  were 
found  entitled  to  expenses  from  the  pursuer,  while  the  fourth  was 
found  liable  to  him.     The  Court,  while  declining  to  lay  down  any 
general  rule,  gave  the  pursuer  such  expenses  as  would  have  been 
incurred  had  this  defender  been  acting  alone  instead  of  as  one  of 
four.     In  another  case  in  which  there  were  several  defenders  only 
one  held  out  to  the  end,  the  others  having  consented  to  decree 
against  them  on  condition  that  no  expenses  should  bo  asked.    The 
Court  deducted  one-half  of  this  defender's  expenses  as  the  sum  of 
which  he  would  have  been  relieved  by  his  co-defenders,  had  the 
pursuer  not  passed  from  his  claim  for  expenses  against  them 
{Magistrates  of  Campbelton  v.  Galbraith,  June  5,  1845,  7  D.  828). 
In  the  case  of  Morgans  v.  Bethune  (May  14, 1873,  Second  Division, 
unreported)  there  were  two  pursuers,  who  had  acted  jointly,  and  not 
incurred  any  separate  charges.     One  only  was  found  entitled  to  his 
expenses.     The  question  was  raised,  Is  the  defender  boimd  to  pay 
the  whole  of  the  account,  or  merely  one  half  ?    It  was  maintained 
for  him  that  if  he  paid  the  whole  'account  this  would  be  tantamount 
to  giving  both  pursuers  their  expenses.    The  case  was  treated  by 
the  Court  as  a  difficult  one,  and  at  last  settled  by  striking  off  a 
email  sum  from  the  account  by  way  of  compromise.    From  these 
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decisions  it 'is  clear  that  no  very  definite  rule  has  been  laid  down  to 
govern  this  class  of  cases. 

MANDATORIES, 

It  has  long  been  decided  that  a  foreigner  or  native  resident 
abroad  i^hether  appearing  as  pursuer  or  defender  must  have  a 
mandatory,  and  so  far  back  as  the  case  of  Potter,  July  25, 1739,  M. 
4644,  we  find  the  mandatory  of  a  foreign  pursuer  found  personally 
liable  in  expenses,  but  it  was  not  decided  until  nearly  a  century 
later  that  the  mandatory  of  a  defender  was  also  liable  {Lindsay  v. 
LLvdaay,  Feb.  8,  1827,  5  Shaw,  310).  This  distinction  seems  to 
have  arisen  from  the  fact  that,  in  the  case  of  a  foreign  defender, 
there  is  usually  property  lying  within  the  jurisdiction  against 
which  diligence  may  be  used. 

Attempts  have  been  made  by  mandatories  to  escape  from  this 
liability  by  inserting  a  condition  in  the  minute  sisting  them  to  the 
effect  that  they  are  not  to  be  held  liable.  But  a  minute  so 
qualified  will  not  now  be  given  eflfect  to  (Pease,  June  4, 1822, 1  Shaw, 
452).  "  A  mandatory  must  be  sisted  simply.  The  law  will  pre- 
cribe  his  liability,  and  if  he  have  any  exceptions  he  will  not  be 
precluded  of  them  "  {Bohertson,  Jan  24, 1853, 11  Shaw,  320).  As  the 
liability  of  the  mandatory  is  however  not  greater  than  that  of  his 
principal,  when  the  latter  is  on  the  poor  roll  the  mandatory  is  not 
hable  for  expenses  (Middlemas  v.  Brovm,  Feb.  9, 1828, 6  Shaw,  511). 

Mere  statements  to  the  effect  that  he  has  withdrawn  prior  to  the 
final  judgment,  and  that  another  has  been  substituted,  will  not  free 
the  mandatory  from  liability.  It  has  been  held  as  a  settled  rule 
that  a  mandatory  could  only  be  liberated  from  subsequent  expenses 
by  entering  a  minute  on  the  record  announcing  that  he  has  with- 
drawn {Mentin  v.  Underwood,  June  8, 1847,  5  Shaw,  783). 

W.  G.  S.  M. 
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CommitUe.^  Messrs.  John  Clerk  Brodie,  John  Carment,  John  M'Laren, 

Donald  Crawford,  and  J.  C.  Lorimer. 

Tms  BiU,  introduced  by  Lord  Advocate  Gordon,  is  based  upon  "  The 
Conveyancing  (Scotland)  BiU"  of  last  Session,  as  it  passed  the 
House  of  Lords. 

The  House  of  Lords  made  very  material  alterations  on  that  Bill. 
In  particular,  they  deleted  the  parts  of  it  which  were  directed  to 
abolish  Tenure,  and  also  those  parts  which  would  have  abolished 
Service. 

\  As  before  intimated,  the  condnctors  of  the  Journal  do  not  assume  any  responsi- 
bility for  the  style  or  opinions  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 
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The  latest  expression  of  opinion  by  this  Society,  an  opinion  in 
which  your  Committee  folly  concur,  is  that  both  Tenure  and 
Service  may  be  abolished,  not  merely  safely,  but  with  advantage 
to  our  system  of  Land  Bights,  but  it  cannot  be  denied  that  opinion 
generally  is  very  much  divided  on  these  questions,  and  that  at 
present  the  voice  of  the  profession  at  large  cannot  be  said  to  have 
clearly  pronounced  in  favour  of  either  change. 

Many  who  are  themselves  prepared  to  approve  of  the  abolition  of 
Tenure  and  Service,  do  not  desire  that  the  progress  of  remedial 
Legislation  should  be  stayed  by  abortive  attempts  to  effect  thase 
changes,  believing  that  such  changes  will  certainly  be  effected  at 
no  distant  date,  and  probably  all  the  sooner  if  other  improvements 
upon  our  system  of  Land  lUghts,  i^endering  it  simpler  or  less  com- 
plex, be  in  the  meantime  made. 

Begarding  the  present  Bill  with  reference  to  the  improvements  it 
actually  effects,  your  Committee  have  much  satisfaction  in  stating 
their  opinion  that  it  is  deserving  of  great  eommendation.  Most  of  the 
changes  it  proposes  to  introduce  on  many  very  important  branches 
of  Scotch  Law  and  practice  have  been  long  under  consideration  of 
the  profession, — ^have  met  with  very  general  acceptance, — and  have 
been  sanctioned  by  the  approval  both  of  the  last  and  the  present 
Lord  Advocate.  The  total  abolition  of  Charters  and  Writs  by 
Progress,  with  the  judicious  exception  of  Charters  of  Novodamus 
and  Writs  of  Clare  Constat, — ^the  abolition  also  of  Non-Entry,  while 
reserving  the  Superior's  Casualties, — ^the  vesting  a  personal  right  in 
the  heir  without  Service, — the  limiting  to  the  value  of  his  succes- 
sion the  hail's  liability  for  the  debts  of  his  ancestor, — the  facilitat- 
ing Bedemption  of  Casualties,  and  placing  limitations  on  them  for 
thQ  future, — ^the  rendering  illegal  many  absurd  restrictions  some- 
times introduced  by  Superiors  into  feu  rights, — the  abolition  of 
the  distinctions  between  burgage  and  feuholding, — ^the  making 
infeftment  in  real  liens  the  test  of  preference  in  competition, — ^tlie 
reducing  the  long  prescription  in  titles  to  land  from  forty  to  twenty 
years, — the  limitation  of  the  operation  of  minorities  in  prescription, 
— and  the  abolition  of  the  distinction  between  heritage  and  con- 
quest,— are  some  only  among  many  most  beneficial  provisions 
which  the  Bill  contains. 

There  is  indeed  very  little  of  the  nature  of  positive  enactment  in 
the  Bin  of  which  your  Committee  disapprove.  But  they  are 
unable  to  conmiend  the  24th  and  25th  Sections,  which  deal  with 
questions  of  registration.  The  Warrant  of  Eegistration,  which  is 
practically  of  great  use  in  registration,  ought  not  to  be  abolished, 
and  some  of  the  provisions  contained  in  these  sections  would  intro- 
duce great  confusion.  The  Improvement  of  the  Land  Begisters  is  a 
topic  of  great  importance,  to  which  attention  may  be  most  bene- 
ficially directed.  If  a  measure  having  that  object,  framed  with  due 
appreciation  of  the  great  value  of  the  system,  and  with  a  desire  to 
introduce  all  improvements  of  which  it  is  susceptible,  were  well 
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matured,  it  would  confer  great  benefit  upon  the  public  at  large,  as 
"well  as  on  the  landed  proprietors  of  Scotland ;  and  until  such  a 
measure,  which  it  may  be  hoped  is  not  far  distant,  be  introduced, 
it  may  be  well  to  abstain  from  partial  legislation  on  the  subject. 

Your  Committee  observe  with  satisfaction  that  several  of  the 
matters  to  which  they  directed  attention  in  their  Beport  on  the  Bill 
of  last  year  have  been  dealt  with  in  the  present  Bill,  in  accordance 
vnth  the  views  expressed  in  that  Beport,  and  they  are  satisfied  that 
the  Bill,  if  passed  into  a  Law,  wkh  some  amendments,  which 
will  doubtless  be  made  upon  it,  will  be  productive  of  general 
benefit.  John  C.  Beodie,  C. 

Dissent. 

I  dissent  from  the  Beport  in  so  far  as  it  contains  an  expression 
of  the  opinion  of  the  Committee  that  Petitions  of  Service  may  be 
abolished  with  advantage  to  our  system  of  Land  Bights.  I  am  of 
opinion  that  the  judicial  investigation  of  the  titles  and  propinquity 
of  heirs  is  a  valuable  adjunct  to  our  system  of  Begistration  of  Titles, 
and  I  am  confirmed  in  that  opinion  by  observing  that  in  the 
measure  of  Land  Begistration  for  England  which  has  been  sub- 
mitted to  Parliament  by  its  highest  legal  authorities,  it  is  proposed 
to  enable  the  heirs  of  deceased  proprietors  to  obtain  registrable 
titles  by  a  form  of  procedure  analogous  to  a  Scotch  Service,  and 
proceedin'g  upon  evidence  of  propinquity.  It  appears  to  me  that 
there  is  no  valid  reason  for  distinguishing  between  Beal  and 
Personal  property  in  regard  to  possession  after  death,  and  that  in 
both  cases  the  warrant  of  a  Judge  proceeding  upon  the  testa- 
mentary instrument,  or  on  proof  that  the  deceased  died  intestate 
and  that  the  Petitioner  is  his  heir,  or  next-of-kin,  is  a  proper 
preliminary  to  that  transfer  of  OMrnership  which  the  law  operates 
after  the  death  of  a  proprietor.  John  M'Laben. 

Edinburgh,  6th  May  1874. 


^hJt  i«0nth. 


Lord  Cairns*  Court  of  Jxidicature  Bill, — Lord  Eedesdale  has  failed 
to  carry  his  proposal  for  the  retention  of  the  Appellate  Jurisdiction 
of  the  House  of  Lords.  No  one  wiU  be  much  surprised  at  this  result. 
The  proposal  came  just  twelve  months  too  late.  The  only  wonder 
is  that  his  Lordship  and  his  supporters  were  able  to  make  such  a 
good  fight  as  they  did.  Many  persons  may  at  first  sight  be  sur- 
prised to  observe  the  House  of  Lords  parting  so  easily  with  their 
privileges.  But  when  the  inexorable  Lord  Cairns  wills  a  thing,  it, 
is  done.  When  the  Old  Man  of  the  Mountain  commands  his  fol- 
bwers  to  commit  suicide,  they  obey  him,  and  indeed  they  rather 
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seem  to  like  it.  The  debate  and  the  division  illustrate  the  circniD- 
stance  to  which  reference  was  made  in  the  last  utimber  of  this 
Journal, — the  growing  feeling  in  favour  of  the  House  of  Lords  as 
an  imperial  tribunal  Lord  O'Hagan,  Lord  ChanceUor  of  Ireland 
under  the  Government  which  passed  the  Bill  of  last  year,  strongly 
supported  Lord  Bedesdale.  This  support  of  course  laid  him  open 
to  the  obvious  taunt  from  Lord  Cairns,  "  Why  didn't  you  say  so 
before  V*  A  little  jibe  about  inconsistency  does  not  come  to  much. 
The  real  question  is,  not  the  consistency  of  Lord  O'Hagan,  but  the 
proper  constitution  of  the  Court  of  Ultimate  Appeal  The  plain 
answer  to  the  accusation  is  to  be  found  in  the  consideration  already 
stated  in  this  Journal,  viz.,  that  the  measure  of  last  year  was  pushed 
through  Parliament  without' much,  or  at  least  without  sufficient, 
thought  having  been  given  to  the  subject.  If  Lord  O'Hagan's  views 
are  right  now,  it  does  not  matter  very  much  that  he  has  been  a 
little  slow  in  arriving  at  them.  Lord  Moncreiff  also  opposed  the 
scheme  of  the  Lord  Chancellor.  His  Lordship  founded  very 
much  on  the  Treaty  of  Union.  This  it  seems  to  us  was  a  mis- 
take. Questions  of  this  kind  are  determined  by  much  more 
practical  considerations.  There  are  many  kinds  of  dust  which 
you  may  throw  in  people's  eyes;  but  in  these  days  the  dust 
of  treaties  has  no  place  in  the  number.  It  is  impossible  by 
a  treaty,  or  by  anything  else,  for  one  generation  of  men  to  bind 
their  successors  for  all  time  to  come.  If  the  Scottish  nation  in 
1874  are  willing  to  forego  a  condition  made  by  their  ancestors  in 
1707,  it  is  impossible  to  prevent  them.  The  real  argument  against 
the  transfer  of  the  appellate  jurisdiction  to  a  new  Court  is  the 
danger  of  the  new  Court  becoming  merely  an  English  Court.  This 
is  an  evil  which  might  be  very  easily  avoided,  but  which  Lord 
Cairns  seems  bent  on  securing.  In  Scotland  there  may  be  some 
differences  of  opinion  upon  the  question  whether  the  House  of 
Lords  or  the  new  Court  is  the  best  appellate  tribunal  But  there  is 
no  difference  of  opinion  upon  the  question  whether  Scotland  and 
Ireland  should  be  represented  in  this  new  tribunal.  The  Irish 
Bench,  the  Irish  Bar,  the  Scottish  Bench,  the  Scottish  Bar,  the 
Writers  to  the  Signet,  the  Solicitors  to  the  Suprenle  Court — all 
these  are  unanimous  in  their  opposition  to  Lord  Cairns's  proposal  as 
it  at  present  stands.  It  is  a  pretty  strong  thing  to  ignore, — nay,  to 
go  in  the  teeth  of  the  unanimous  opinion  of  the  legal  profession  in 
Ireland  and  Scotland.  The  profession,  however,  says  Lord  Cainis, 
is  not  the  nation.  Yes,  but  in  matters  relating  to  the  administra- 
tion of  justice,  it  represents  the  nation.  Who  else  is  to  do  so  ? 
You  must,  on  special  subjects,  take  the  opinion  of  those  who  alone 
have  the  means  of  arriving  at  proper  conclusions.  You  take  the 
opinion  of  lawyers  on  subjects  relating  to  justice,  and  medical  men 
on  matters  relating  to  medicine,  and  if  the  sweeps  and  scavengers 
of  the  Cowgate  and  the'Canongate  did  happen  to  have  any  opinion 
on  these  subjects,  that  opinion  would  not  carry  any  very  great 
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weight.  The  unanimous  judgment  of  those  in  both  countries  most 
capable  of  judging  on  the  matter  being  against  the  proposal  of  Lord 
Cairns,  one  would  expect  to  have  some  strong  reasons  stated  for 
the  maintenance  of  an  obstinate  attitude ;  or  if  no  strong  reasons 
can  be  stated,  at  least  a  reason  of  some  kind;  or  at  anyrate 
something  that  has  a  resemblance  to  a  reason.  The  only  thing 
that  Lord  Cairns  has  to  say  is,  that  there  might  be  no  Scotch 
judge  qualified  for  the  position  of  judge  in  appeal.  That  however 
is  not  a  reason.  It  is  only  an  impertinence.  As  Lord  Moncreiflf 
pointed  out,  that  time  has  not  yet  arrived.  It  is  all  very  well  to  say 
that  if  there  is  a  Scottish  lawyer  qualified  for  the  post  he  is  pretty 
sure  to  be  appointed.  Few  Scottish  lawyers  enter  Parliament.  If 
a  vacancy  occurred,  a  Scottish  judge  or  counsel  of  the  most  eminent 
qualifications  would  have  little  chance  as  against  an  English 
counsel  of  half  his  ability,  who  had  fought  some  hard  election 
fights,  and  who  had  voted  steadily  with  his  party  in  the  House  of 
Commons.  But  it  is  really  no  answer  to  say  that  a  Scottish  lawyer 
may  be  appointed.  What  we  say  is,  that  in  order  to  the  complete- 
ness and  satisfactoriness  of  this  new  tribunal,  a  person  conversant 
with  the  Scottish  law,  which  the  Court  is  to  administer,  must  and 
ought  to  be  appointed.  Of  course  if  Lord  Cairns  refuses  to  make 
any  alteration  in  his  proposals  it  is  of  very  little  use  for  any  body 
to  say  a  word  against  them.  He  can  carry  any  measure  he  chooses 
to  carry.  At  the  same  time  there  are  more  satisfactory  reasons  for 
a  measure  than  the  possession  of  a  majority, — and  more  permanent 
ones.  A  majority  is  a  transient  thing.  like  the  grass,  in  the 
morning  it  flourisheth  and  groweth  up;  in  the  evening  it  is  cut 
down  and  withereth.  Further,  it  may  be  questioned  whether  it  is 
prudent  to  treat  as  a  thing  of  no  weight  the  unanimous  opinion  of 
a  great  profession.  There  was  a  time  within  the  memory  of  men 
stHl  living,  when  a  Lord  Chief-Justice  of  England  was  compelled, 
as  the  head  of  his  profession,  to  write  a  letter  of  remonstrance  to 
the  Prime  Minister  of  the  day.  The  offence  then  caused  to  the 
l^al  profession  did  little  harm  to  the  ministry  at  the  time, — at  least 
they  thought  so.  But  it  came  to  have  its  effect.  It  was  an  element 
in  the  cup,  £fti  ingredient  in  the  cauldron.  And  we  have  been  told 
by  good  authority  that ''  the  thing  which  h^ts  been  is  that  which 
shaU  be." 

Parliamentary  Elections  (Beiuming  Officers)  Bill, — Sir  Henry 
James  and  Sir  William  Harcourt,  the  late  Attorney  and  Solicitor- 
(Jeneral,  have  introduced  a  Bill  to  regulate  the  expenses  and  to 
control  the  charges  of  returning  ofBcers  at  Parliamentary  Elections. 
It  applies  to  Scotland,  as  well  as  to  England  and  Irelemd ;  but  like 
many  other  Bills  drawn  by  English  lawyers,  it  shows  an  inadequate 
knowledge  of  the  previous  law  and  practice  in  the  northern  portion 
of  the  United  Kingdom.  We  have  a  shrewd  suspicion  that  the 
draughtsman  did  not  know  who  the  returning  ofl&cers  are  in  Parlia- 
mentary Elections  in  Scotland.    If  he  did,  why  is  it  proposed  that 
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in  Scotland  the  returning  officer^s  account  of  expenses  shall  be 
taxed  in  the  Sherifif-Court?  To  be  sure,  to  make  up  for  the  obvious 
ignorance  of  who  holds  the  office  of  returning  officer,  the  draughts- 
man imagines  another  office — ^that  of  under  sherifif — which  has  no 
existence  with  us. 

The  object  of  the  Bill  is  not  only  to  regulate,  but  to  diminish, 
the  official  expenses  of  Elections.  In  one  respect  the  Bill,  if  carried, 
would  have  the  effect  of  increasing  them.  It  is  proposed  to  allow 
the  returning  officer  certain  fees  for  his  own  personal  trouble. 
Now  the  Sheriffs  who  are  returning  officers  in  Scotland  have  never 
taken  any  fees  for  their  trouble  at  Elections,  and  stiU  decline  to  do 
so.  We  think  that  they  are  right  in  this  declinatura  A  gentleman 
holding  the  position  of  Sheriff  should  trust  to  his  salary  for  his 
remuneration,  and  should  not  look  for  that  to  fees  levied  from 
candidates  any  more  than  to  fees  levied  from  suitors. 

It  has  never  been  the  practice  in  Scotlstnd  to  require  candidates 
to  lodge  a  deposit  with  the  returning  officer,  or  to  give  security  for 
the  expenses.  It  was  the  practice  in  England ;  but,  as  the  decision 
in  the  Haverfordwest  case  shows,  there  was  nothing  in  the 
Statute  authorizing  the  returning  officer  to  exact  this.  Section  -  3 
of  the  present  BiU  gives  power  to  the  returning  officer,  "  if  he  think 
fit,"  to  require  a  deposit  to  be  made  on  security  given  for  the  charges 
that  may  become  payable  to  him.  Probably  it  would  be  better 
to  make  the  provision  imperative.  It  would  look  rather  invidious 
for  a  Sheriff  to  require  a  deposit  from  one  candidate  and  not  from 
another;  and  it  is  well  that  returning  officers  should  be  above  even 
the  suspicion  of  partiality. 

The  most  important  provision  in  the  Bill  is  that  in  section  2, 
which  states  that  the  expenses  are  in  no  case  to  exceed  the  sums 
mentioned  in  the  scale  of  charges  contained  in  Schedule  I.  Now, 
in  the  first  place,  it  is  absurd  to  provide  <me  scale  of  charges  for 
every  kind  of  place,  populous  or  paltry.  The  scale  of  chaiges,  say 
for  notices  of  the  election,  suitable  for  a  little  Dumbledowndreary 
Irish  borough,  where  about  a  hundred  persons  vote,  cannot  be  suit- 
able for  a  large  place  like  Glasgow  with  50,000  people  on  the  rolL 
In  the  next  place,  the  scale  of  charges  is  too  low.  fi^ference  has 
just  been  made  to  the  notices  of  Elections.  The  Bill  proposes  to 
allow  for  every  occasion  on  which  a  notice  relating  to  the  Election 
requires  to  be  published,  "  the  necessary,  expenses,  not  exceeding 
ten  shillings."  In  Glasgow,  at  the  late  General  Election,  the 
printing  and  posting  of- the  statutory  notice  of  the  arrangements  for 
the  Election  cost  £60,  10s.  It  is  ridiculous  to  fancy  that  in  a  great 
city  such  a  notice  can  be  printed  and  posted  for  ten  shillings,  or 
even  ten  pounds.  Again,  the  Schedule  provides  that  the  maxi- 
mum charge  "  for  each  presiding  officer,  and  travelling  expenses  at 
Is.  per  mile,"  shall  be  £3,  3s.  The  clause  is  clumsUy  expressed, 
and  it  does  not  appear  clear  whether  the  fee  of  the  presiding 
officer  and  his  travelling  expenses  together  shall  not  exceed  £3,  Ss., 
or  whether  he  may  have  his  travelling  expenses  over  and  above  his 
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£3, 3s.     But  taking  the  most  liberal,  or  rather  the  least  shabby, 

construction  of  the  provision,  the  remuneration  is  in  by  far  the 

most  of  cases  far  too  little.    In  many  places  it  is  impossible  to  get 

competent  men  resident  in  the  locality;  and  even  if  you  could,  it  is 

as  a  rule  not  desirable  to  employ  local  men.    Besides,  the  polling 

stations  in  counties  and  groups  of  burghs  are  often  so  remote  from 

the  county  town  or  the  head  burgh,  that  more  than  one  day  must 

be  taken  up  in  connection  with  the  polling. 

In  a  report  of  a  Committee  of  the  Sheriffs  upon  this  Bill,  it  is 

stated  that — 

"  At  the  last  two  elections  for  the  county  of  Inverness,  it  was  found  neces- 
saiy.  before  the  day  of  nomination,  to  make  arrangements  to  secure  the  services 
of  the  railway  steamer  at  Strome  Fenr  to  convey  the  ballot  boxes,  papers.  &c, 
to  and  from  the  polling-station  at  Lochmaddy  in  North  Uist,  but  as  the  tlirea- 
tened  contest  dia  not  take  place  on  either  occadon,  the  steamer  was  not  required. 
The  charge  for  the  steamer,  if  it  had  been  used,  was  ;C100.  Again,  under  the 
provisions  of  the  Ballot  Act,  the  presiding  officer  at  Lochmaddy  would  have 
nad,  after  the  poll,  to  come  with  his  bidlot  box,  &c.,  and  deliver  them  to  the 
returning  officer  at  Inverness ;  and  if  resident  at  Lochmaddy,  he  must  return 
again  to  Lochmaddy — an  amount  of  travelling  which  must  in  any  circumstances 
occupy  several  days  of  his  time.  Three  guineas  is  obviously  no  remuneration 
for  such  a  case.  And  is  he  not  to  have  his  personal  as  well  as  his  travelling  ex- 
penses ?  Although  this  is,  in  degree,  an  extreme  case,  it  is  by  no  means  a  sin- 
gular one,  nor  in  kind  unusual  in  this  country*"    ^ 

It  is  not  economical  economy  to  give  dog's  wages  to  the  officials 
engaged  in  Elections.  If  you  do  so,  you  get  an  inferior  class  of 
men,  who  may  not  be  above  suspicion,  and  who  are  very  apt  to 
make  some  blunder  that  may  cause  a  new  Election;  and  the  official 
expenses  are  a  mere  flea  bite  to  the  expense  of  that. 

Evidence  ZamAmeTuiment  {Scotland)  BiU, — ^Two  or  three  years  ago 
Lord  Penzance  introduced  and  carried  a  Bill  to  make  the  evidence 
of  the  pursuer  and  defender  in  divorce  cases  admissible.  The  Lord 
Advocate  has  introduced  a  Bill  which,  irUer  alia,  has  the  effect  of 
extending  that  alteration  to  Scotland.  The  Bill  also  provides  for 
evidence  being  taken  down  by  a  shorthand  writer  in  the  Sheriff- 
Court  just  as  it  is  now  taken  in  proofs  in  the  Court  of  Session.  The 
second  alteration  will  be  a  great  relief  to  the  Sheriffs.  The  first 
may  perhaps  increase  the  labours  of  the  Procurators-fiscal  The 
following  are  the  principal  clauses  of  the  Bill : — 

^  2.  The  parties  to  any  proceeding  instituted  in  consequence  of  adulteiy,  and 
the  husbanos  and  wives  ot  such  parties,  shall  be  competent  to  give  evidence  in 
such  proceeding ;  provided  that  no  witness  in  any  proceeding,  whether  a  party 
to  the  suit  or  not,  shaU  be  liable  to  be  asked  or  bound  to  answer  any  question 
tending  to  show  that  he  or  she  has  been  guilty  of  adultery,  imless  such  witness 
thaM  have  already  given  evidence  in  the  same  proceeding  in  disproof  of  his  or 
her  alleged  adultery. 

'*3.  Nothing  in  this  Act  contained  shaU  be  construed  to  alter  or  effect  the 
law  of  Scotland  in  force  at  and  prior  to  the  passing  of  this  Act  relating  to  the 
proof  of  a  promise  of  marriage  in  any  action  of  declarator  of  marriage  K)unded 
upon  promise  of  marriage,  cum  copula  subiequente, 

'*  4.  In  every  case  of  a  proof  in  a  civil  cause  or  proceeding  in  a  Sheriff-Court 
in  Scotland,  the  following  provisions  shall  have  effect : — 
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'^  (1.)  It  shall  be  competent  to  the  Sheriff,  on  the  motion  of  any  party  to 
the  cause  or  proceeding,  and  if  he  sees  fit,  Xo  cause  the  evidence  to  be  taken, 
down  and  recorded  in  shorthand,  by  a  writer  skilled  in  shorthand  writ- 
ing, to  w^hom  the  oath  de  fdeli  administratione  shall  be  administered,  and 
the  Sheriff  may,  if  he  think  ^t,  dictate  to  the  shorthand  writer  the  evidence 
which  he  is  to  record,  and  the  shorthand  writer  shall  afterwards  write  out  or 
extend  the  eWdence  so  taken  by  him.  (2.)  \Mien  a  shorthand  writer  is  so 
employed,  he  shall  be  appointed  oy  the  Sheriff  and  paid  by  the  parties  in  the 
first  instance  equally,  and  the  evidence  as  written  out  or  extended  by  him,  and 
certified  by  him  as  correct,  shall  be  the  record  of  the  oral  evidence  in  the  case  ; 
provided  that,  should  the  correctness  of  the  said  evidence  as  so  written  out  or 
extended  be  questioned,  it  shall  be  competent  to  the  Sheriff  to  satisfy  himself 
thereof  by  the  examination  of  witnesses  or  otherwise." 

AppointmeTUs, — Mr.  A.  Forbes  Irvine  has  been  appointed  to  the 
vacant  Sheriffship  of  Argyleshire ;  and  Mr.  Charles  Scott  succeeds 
Mr.  Irvine  as  Clerk  of  Justiciary. 


£(rrrtBp0ttbjena- 

To  th$  Editor  of  the  Journal  of  Jurispruderice* 

Sir, — Now  that  we  have  a  new  Parliament,  and  our  Lord  Advocate 
has  already  introduced  one  Bill — that  relating  to  Land  Eights  and  Con- 
veyancing, and  intimated  his  intention  to  bring  in  another  regarding 
our  Sheriff  Courts,-^it  occurs  to  me  that  the  members  of  the  legal  pro- 
fession generally  should  set  about  and  express  their  views  upon  the 
different  points  requiring  improvement, — and  certainly  they  are  not  few. 

In  the  first  place,  I  think  no  Court  in  the  Kingdom  requires  more  im- 
provement than  our  head  Court — the  Court  of  Session.  It  no  doubt  was 
improved  to  a  considerable  extent  by  the  late  Act  of  1868,  but  there  is 
still  ample  room  for  much  additional  reform.  It  has  long  been  a  crying 
evil  that  fees  are  continually  paid  to  senior  counsel  without  any  benefit 
being  received.  Having  two  Divisions  in  the  Inner  Court  which  both 
sit  at  one  time,  counsel  are  continually  engaged  in  cases  to  be  debated 
therein  on  the  same  day.  They  are  well  fee'd  to  attend,  but  it  very 
frequently  happens  that  the  cases  in  which  they  are  engaged  are  called 
about  the  same  time — when  it  is  impossible  they  can  attend  to  both.  The 
case  first  called  secures  their  services ;  the  client  in  the  second  is  left  in 
the  lurch.  He  has  paid  his  fifteen,  twenty,  or  thirty  guineas  in  vain ; 
and  the  duty  of  discussing  his  case  falls  to  the  junior  counsel,  who  is  only 
prepared  to  do  his  own  duty — not  that  of  his  senior.  Besides,  he  is  thus 
unexpectedly  pitted  against  an  able  senior,  and  the  case  in  consequence  is 
too  often  lost.  Sometimes  it  happens  from  the  absence  of  the  senior  counsel 
that  the  discussion  is  put  off  to  another  day.  This,  however,  only  entails 
additional  expense  in  the  shape  of  another  fee — a  refresher — when  the 
same  result  may  occur ;  or  the  case  be  again  postponed  owing  to  the  en- 
gagement of  the  opposite  senior  counsel. 

We  certainly  should  have  a  fixed  principle, — that  counsel,  whether 
senior  or  junior,  when  instructed,  should  discharge  the  duty  for  which  the 
fee  is  given,  without  any  refresher  in  event  of  the  case  being  continued  or 
adjourned ;  that  the  fee  paid  should  secure  to  a  certainty  ti^e  services  of 
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the  counsel  selected.  The  question  hence  arises,  How  is  this  to  be 
accomplished  1 

The  only  way  I  see  it  can  be  done,  is  to  adopt  the  English  method  of 
having  counsel  attached  to  separate  Bars — to  tiie  First  Division  and  to 
the  Second  Division.  By  doing  this  the  services  of  counsel  would  always 
be  secured.  It  would  also  divide  the  business  of  the  Court,  and  break  up 
the  monopoly  of  the  business  now  almost  exclusively  enjoyed  by  a  few 
leading  men  at  the  Bar,  to  the  disadvantage  of  the  public  as  well  as  of 
the  junior  members  thereof.  The  one  class  is  oppressed  and  unequal  to 
the  work  confided  to  them ;  whilst  the  other  are  left  comparatively  idle. 

Second ; — another  great  drawback  to  the  Court  of  Session  is  the  very 
high  fees  paid  to  senior  counsel,  so  high  in  many  cases,  and  jury  trials,  as 
to  exclude  to  a  great  extent  many  litigants — ^indeed  none  but  wealthy 
parties  can  stand  up  to  such  expense. 

If  a  cheaper  system  were  adopted,  no  doubt  the  business  of  the  Court 
of  Session  would  be  doubled  or  trebled,  and  the  whole  Bar  of  ScoUand 
benefited  rather  than  otherwise. 

In  addressing  you,  I  wish  to  call  the  attention  of  the  profession  to 
these  two  points  in  the  first  instance ;  and  X  shall  very  shortly  submit  my 
views  upon  some  others,  which  I  think  might  also  be  improved  and 
amended.  X. 

Dumfries,  1874k 

^  [A  patient  said  to  Dr.  Abemethy,  "  When  I  touch  my  ear  so, — ^it  aches 
tenibly."  The  reply  of  the  great  surgeon  was,  **  Then  why  on  earth  do 
you  do  it."  We  feel  disposed  to  make  the  same  reply  to  complaints  made 
by  persons  who  choose  to  employ  coimsel  so  overwhelmed  with  work 
that  they  cannot  attend  to  all  their  cases.  The  complaint,  however,  is 
exaggerated.  It  is  astonishing  how  well  coimsel  in  the  very  largest  em- 
ployment manage  to  hop  about  from  one  Court  to  another.  "  You  cannot 
be  in  two  places  at  once,  barring  you  are  a  bird,"  said  Sir  Boyle  Eoche ; 
'^  Or  a  senior  counsel,"  he  might  have  added.  We  fear  that  tiie  remedy 
suggested  by  our  correspondent,  viz.,  that  counsel  should  attach  them- 
selves to  particular  bars,  will  not  work  in  this  country.  In  England  some 
counsel  do  so— simply  because  they  find  it  is  worth  their  while  to  do  so. 
In  Scotland  counsel  would  do  so  also  if  they  found  it  worth  their  while. 
But  they  don't.  The  amount  of  business  in  the  Scottish  Courts  is  much 
less  than  that  in  the  English  Courts ;  and  that  circumstance  ought  to  be 
kept  in  mind  by  persons  who  suggest  improvements  in  our  practice.  We 
must  cut  our  coat  according  to  the  cloth. — Ed.  J.  of  /.] 


<S)bitttarB. 


Thomas  Cleghorn  Esq.,  Advocate  (1839),  Sheriff  of  Argyleshire, 
died  at  Edinburgh  after  a  long  illness  on  13th  June,  aged  56.  The 
deceased  had  held  the  post  of  Sheriff  with  much  acceptance  for 
nearly  twenty  years,  whUe  before  that  he  served  for  some  time  as 
an  Advocate-Depute  under  the  Whig  Government.    At  no  time 
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had  he  very  much  practice  at  the  bar,  indeed,  in  many  ways  he  was 
not  fitted  to  bear  the  strain  on  body  and  mind  which  a  h^ge  busi- 
ness at  times  inevitably  brings  with  it  His  life,  however,  was  very 
far  from  being  an  idle  one  either  in  his  profession  or  out  of  it.  He 
long  presided  over  the  Committee  of  Eeporters  on  prdbabilis  causa 
for  the  Court  of  Session;  and  after  becoming  a  Sheriff  lie  gave 
much  of  his  time  and  attention  to  the  various  Committees  with 
which  he  was  officially  connected.  As  an  instance  of  this  and  of 
his  intelligent  interest  in  questions  of  physical  science,  to  which 
he  was  much  devoted,  it  may  be  mentioned  that^  as  one  of  the 
Commissioners  of  Northern  Lighthouses,  he  took  a  deep  interest  in 
the  proposal  of  the  Commissioners  to  introduce  the  use  of  parafiine 
oil  into  the  Lighthouses  in  Scotland.  TUs  proposal,  although 
recommended  by  every  consideration  of  economy  and  efficiency, 
was  opposed  by  the  Board  of  Trade,  and  a  lengthened  correspon- 
dence ensued  between  the  Northern  Commissioners  and  that  Board. 
It  was  only  a  few  weeks  before  Sheriff  Cleghom's  death  that  per- 
mission was  accorded  to  adopt  paraffijie  oil  in  all  the  Lighthouses 
under  the  charge  of  the  Commissioners  of  Northern  Lights — a 
result  in  a  great  measure  due  to  Sheriff  Cleghorn's  exertions  in 
combating  in  a  vigorous  correspondence  the  objectiotis  stated  to  the 
proposal  by  the  officials  in  England. 

He  was  married  to  a  daughter  of  Lord  Cockbum,  and  was  thus 
brought  early  into  contact  with  men  of  high  literary  attainments. 
He  was  throughout  life  distinguished  by  fine  literary  tastes  and  by 
a  graceful  and  easy  style  of  writing.  He  published  no  work  of  any 
size,  if  we  except  the  History  of  the  SpeetUative  Society,  which  was 
written  jointly  by  him  and  his  Mend,  the  late  Mr.  Bobert  Balfour ; 
but  his  contributions  to  Beviews  and  Newspapers,  and  in  especial 
to  the  earlier  numbers  of  the  North  British  Review,  were  neither 
few  nor  insignificant  His  last  literary  labour  was  one  which  lays 
all  society  imder  obligations  to  him,  for  on  his  sickbed  he  revised 
with  appreciative  care  and  interest  the  two  delightful  vohunes 
of  Lord  CockhirrCs  Journal  which  have  recently  been  given  to 
the  public.  This  is  not  the  place  to  speak  of  his  exertions  in  con- 
nection with  philanthropic  and  religious  enterprises,  with  reforma- 
tories and  schools,  with  churches  and  missions.  Partly  as  an 
acknowledgment  of  these,  and  partly  on  account  of  his  personal 
value  as  a  lawyer  of  sound  sense  and  business  abUity,  he  was 
elected  in  1871  to  the  office  of  legal  adviser  of  the  Free  Church, 
which  office  he  held  till  his  death.  He  was,  we  may  say  in  closing, 
a  good  man,  an  upright  and  courteous  judge,  a  most  unostentatious 
member  of  society,  and  one  whom  the  legal  profession  may  justly 
regret  having  lost  from  among  their  ranks. 
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Charter-partt.— JDeZay — Risk  of  capture. — In  an  action  by  the  consignees 
of  a  cargo  for  damage  to  caigo  by  delay  caused  by  an  apprehension  bv  the 
master  of  perils  arising  by  reason  of  war, — Heldj,  that  an  apprehension  of  cap- 
tore,  founded  on  circumstances  calculated  to  anect  the  mmd  of  a  master  of 
ordinary  courace,  judgment  and  experience,  will  justify  delay. — Anderson  v. 
The  Owners  of  me  **San  lUmom  **  (Pnvy  Council),  42  L.  J.  Adm.  46. 

Administration  of  Estate. — CownciL — Lex  loci  rei  sitm. — Real  estate  in 
Scotland  of  a  testator  domiciled  in  England  must  be  administered  according  to 
Scotch  law ;  and  the  personal  estate  being  by  the  law  of  Scotland  primarily 
liable  for  the  personal  debts,  it  follows  that  in  respect  of  those  debts  pecuniary 
legatees  are  not  entitled  to  a  marshalling  of  assets  against  the  heir-at-law. — Har* 
rison  v.  Harrison,  42  L.  J.  Ch.  495. 

Marins  Insurance. — Slip — Policy — Concealment  of  material  fact — Election. 
— Underwriters  having  agreed  upon  the  terms  for  a  marine  insurance  with  the 
broker  of  the  assured,  initialled  tne  slip  and  debited  the  broker  with  the  pre- 
mium, in  ignorance  of  a  fact  material  to  be  communicated  to  them,  and  known 
to  the  broker.    Shortly  afterwards  the  underwriters  discovered  the  concealment, 
and  mentioned  it  to  the  broker,  but  raised  no  objection,  and  afterwards,  at  the 
usual  time,  executed  and  delivered  to  the  broker  in  silence  a  stamped  policy  in 
accordance  ¥rith  the  slip.    News  of  a  total  loss  having  arrived,  they  repudiated 
their  liability  on  the  ground  of  the  concealment  and  the  assured  sued  them  on 
the  policy.     By  30  &  31  Vict  c.  23.  s.  9,  no  policy  shall  be  pleaded  or  sdven 
in  evidence  in  any  Court,  or  admitted  in  any  Court  to  be  gooa  or  available  in 
law  or  in  Equity  unless  duly  stamped.     It  was  conceded  that  in  effecting 
marine  insurances,  when  the  slip  is  initialled  the  contract  is  considered  con- 
cluded ;  and  it  was  proved  to  be  the  usage  to  issue  a  stamped  policy  in  accord- 
ance with  the  slip,  no  matter  what  might  happen  after  the  slip  was  initialled : 
— Held  (reversing  the  judgment  of  the  Exchequer),  that  since  the  assured  had 
not  been  induced  to  alter  nis  position  by  a  h^Hef  that  the  underwriters  had 
elected  to  treat  the  contract  as  binding,  the  delivery  of  the  stamped  policy  was 
not  an  act  of  estoppel;  nor  eYtn  prima  facie  evidence  of  an  election,  so  as  to 
make  it  incumbent  on  the  underwriters  to  shew  that  the  assured  did  not  un- 
derstand, or  had  no  right  to  imderstand,  the  conduct  of  the  underwriters  as  an 
election. — Morrison  v.  Universal  Marine  Insur,  Co,  (Lim,),  (Ex.  Ch.),  42  L.  J, 
Exch.  115. 

CoNTRiBnTORT. — Exchange  of  shares  in  selling  company  for  shares  in  buying 
company — UUra  vires. — Where  during  negotiations  for,  and  with  a  view  to  the 
carrying  out  of,  an  amalgamation  between  two  companies,  a  shareholder  in  the 
company  whose  business  is  to  be  transferred  applies  through  that  company  for 
shaies  in  the  transferee  company,  and  the  transaction  ultimately  fails  of  com- 
pletion, there  the  applicant  does  not  become  a  contributory  to  the  transferee 
company.  But  it  is  otherwise  where  the  shareholder  makes  a  personal  appli- 
cation for  shares  in  the  transferee  company. 

A  power  given  to  a  special  general  meeting  of  a  company  "to  sell,  dispose, 
or  otherwise  deal  lRrith'^  the  business,  &c.  of  the  company,  does  not  authorize  a 
transfer  of  the  business  to  another  company  upon  the  terms  of  an  exchange  by 
th4  members  of  the  tran^erring  company  of  their  shares  in  that  company  for 
*J^*W8  in  the  transferee  company. 

S.  comnany  agreed  for  the  sale  of  its  business  to  E.  company,  upon  the  terms 
^w  the  S.  shareholders  should  exchanjs^e  their  shares  for  an  equal  number  of 
«uue«  in  the  E.  company.  With  a  view  to  carrying  out  this  agreement  the 
'^^'^tary  of  S.  company  collected  the  share  certificate  of  the  members  of  hisv 


388  ENGLISH,  AMEBICAN;  JlBD  COLONIAL  CASES. 

company,  and  forwarded  them  to  the  E.  company,  to  be  exchanged  for  ehares 
in  tnat  company.  D.,  a  director  of  S.  company,  who  held  a  leading  part  of 
the  negotiation  for  amal^mation,  thus  sent  in  his  share  certificates,  and 
received  in  exchange  certificates  for  shares  of  E.  company,  which  he  retained 
but  without  having  acknowledged  them.  The  amalgamation  failed  to  be  car- 
ried out,  both  because  the  agreement  was  invalid  and  ultra  vires  of  S.  company, 
and  also  because  the  E.  company  was  wound  up  before  the  transaction  had 
been  completed : — Held  that  D.  was  not  a  contributory  to  the  E.  componj : — 
In  re  Efnpire  Assurance  Corporation  (Lim,);  Dr.  Dougan's  case,  42  L.  J.  Ch.  460« 

Carriers  by  Railway. — Passengers — Liability  for  negligence  of  another  com^ 
pany  in  exercise  of  running  powers, — Under  an  agreement  embodied  in  an  Act  of 
Parliament,  the  M.  railway  company  granted  running  powers,  on  the  payment 
of  a  mileage  charge,  over  a  portion  of  their  own  line  to  the  L.  railway  company, 
and  regulated  by  their  own  servants  the  passage  of  all  the  trains  of  both  com- 
panies over  such  portion.  Through  the  negligence  of  the  servants  of  the  L. 
company  in  the  exercise  of  the  running  powers,  a  train  of  that  company  ran 
into  a  train  of  the  M.  company,  by  which  the  M.  company  were  carrying  a 
passenger  in  fulfilment  of  a  contract  over  such  portion  of  their  line.  The 
servants  of  the  M.  company  were  not  guilty  of  any  negligence  : — Held,  that  the 
M.  company  were  not  liable  to  the  passenger  for  the  injuries  caused  by  the 
collision,  since  the  servants  of  the  L.  company,  whose  negligence  caused  the 
collision,  were  not  concerned  in  the  carriage  of  the  passen^r,  and  were  not 
employed  by,  or  under  the  control  of,  the  M.  company. — Jv right  v.  Midland 
Rati  Co.,  42  L.  J.  Exch.  89. 

Probate. — Scotch  dispositicm  and  settlement  having  testamentary  effect. — Tes- 
tator was  by  origin  a  Scotchman,  but  for  the  greater  portion  of  his  me  and  at 
his  death  was  domiciled  in  England.  By  a  Scotch  disposition  and  settlement, 
dated  Jauuaiy  1851,  duly  executed,  and  having  a  testamentary  effect  b^  the 
law  of  Scotland,  he  conveyed  to  trustees  upon  certain  trusts,  his  whole  heritable 
and  moveable  estate  then  belonging  or  which  should  belong  to  him  at  the  time 
of  his  death,  reserving  to  himself  power  to  alter  the  same  in  whole  or  in  part, 
and  to  revoke,  cancel  and  annul  the  same  as  he  might  think  proper.  He 
executed  a  will  on  the  8th  of  October  1865,  by  which  he  disposed  of  all  his  real 
and  personal  estate,  whether  in  England  or  Scotland,  and  appointed  his  son 
executor.  The  will  was  ineffectual  as  a  conveyance  of  the  Scotch  heritage,  and 
it  did  not  revoke  the  previous  trust-disposition  in  the  Scotch  form.  The  court, 
under  these  circumstances,  granted  probate  of  both  instruments,  as  together 
containing  the  will  of  the  deceased. — In  the  goods  of  Donaldson,  42  L.  J.  Pr.,  and 
Matr.  19. 

Railway  Coupatsy— Running  powers — Right  to  use  junction. — A.  company, 
being  owner  of  a  station,  entered  into  agreement  with  B.  company  to  make  a  new 
junction  between  their  respective  lines,  so  that  B.  company  might  use  such 
station.  0.  company,  having  running  powers  over  A.  company's  line,  sub- 
sequently entered  into  agreement  with  B.  company  for  use  of  B.  company's  line. 
An  attempt  of  C.  company  to  go  from  B.  company's  line  to  A.  company's  line 
over  the  junction  was  resisted  on  the  ground  that  C.'s  agreement  with  B.  did 
not  give  a  right  to  use  such  jimction,  and  even  if  it  did,  such  agreement  was 
ultra  vires  and  invalid,  as  bemg  a  delegation  of  statutory  powers  and  as  such 

Xinst  public  policy  : — Held  (rev.  decision  of  Master  of  the  Rolls),  that  the 
ict  in  law  of  the  right  to  make  the  junction  was  to  make  the  two  lines  one 
continuous  line,  which  the  public  had  a  right  to  use,  and  therefore  alst  a 
company  working  imder  arrangements  with  companies  owning  the  two  lines. 
That  the  agreement  as  stated  did  not  amount  to  a  delegation  of  stotutory  powers, 
nor  was  it  ultra  vires. — Midland  Rail.  Co.  v.  The  Great  Western  RaiL  Cb.  42  L 
J.  Ch.  438. 

Will — Testamentary  capacity — Perversion  of  (he  natural  feelings. — Incontem- 
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plation  of  law  the  expression^  ^sound  mind,"  does  not  mean  a  ''perfectly  balanced 
mind."  The  question  of  mental  soundness  is  one  of  degree.  In  considering 
it  latge  allowance  must  be  made  for  the  difference  of  individual  character ;  but 
in  every  case  the  highest  degree  of  mental  soundness  is  required  in  order  to 
constitute  capacity  to  make  a  testamentary  disposition,  inasmuch  as  the  act 
involves  a  larger  and  a  wider  survey  of  fact  and  things  than  is  required  in  the 
other  transactions  of  life. — Banks  v.  Goodfellow  (39  Law  J.  Rep.  (N.  S.)  Q.  B. 
237)  considered.— i^(ni^Aton  v.  Knight,  42  L.  J.  Pr.  and  Matr.  25. 

Negligence. — Obligation  to  repair  fence — Escape  of  cattle — Want  of  notice  of 

fence  being  out  of  repair, — Pit  and  deft,  were  occupiers  of  adjoining  closes  of 

land  separated  by  a  fence,  situated  on  deft.'s  close,  and  the  property  of  deft. 

For  more  than  forty  years  the  fence  had  been  repaired  whenever  repairs  were 

necessary  by  the  o^^'ner  and  occupiers  of  deft.'s  land,  and  on  several  occasions 

the  fence  had  been  repaired  by  deft,  and  his  predecessors  in  title  upon  notice 

from  the  occupier  for  the  time  being  of  pit's  close.    Deft,  sold  the  fallage  of 

the  wood  on  his  close  to  one  H.,  who  proceeded  to  fell  the  trees,  and  some  of 

his  servants  felled  a  tree  in  so  negligent  a  manner  that  it  caused  a  gap  in  the 

fence  through  which  pit's  cattle  entered  deft.'s  close,  and  having  eaten  some 

of  the  foliage  of  a  yew  tree  there  died  in  consequence.     In  an  action  in  the 

County  Court  the  Judge  found  as  a  fact  that  there  was  an  obligation  on  the  part 

of  deft  to  keep  the  fence  in  repair  for  the  purpose  of  preventing  cattle  lawfully 

in  pit's  close  from  escaping  into  deft's  close,  and  that  the  escape  of  the  cows 

was  caused  bv  negligence  of  the  servants  of  H.,  but  that  deft,  had  not  received 

notice  that  the  fence  was  broken  down.     Upon  these  facts  the  Judge  held  that 

deft  was  not  responsible  for  the  injury  to  pit : — Held^  that  the  decision  was 

wrong  as  it  appeared  from  the  evidence  that  deft  was  bound  at  his  peril  at 

all  times  to  maintain  the  fence  and  without  notice  to  repair  it,  and  the  damage 

done  to  the  cattle  was  proximately  due  to  the  defective  state  of  the  fence. — 

Lawrence  v.  Jenkins,  42  L.  J.,  Q.  !B.  147. 

Principal  and  Agent.— jForeigm  correspondent — Commission  merchant — 
Right  of  principal  agairist  third  verson, — Where  a  foreign  correspondent  instructs 
his  English  agents  to  order  gooas  for  him  in  this  country  the  person  contracting 
with  the  agent  to  supply  such  goods  is  not,  although  he  knew  for  whom  the 
goods  were  intended,  liable  to  an  action  for  breach  of  his  contract  at  the  suit  of 
the  principal. — Die  Elbinger  Actien-Gesellschaft  f&r  Fabrication  von  eisenhahn- 
Material  v.  Claye,  42  L.  J.,  Q.  B.  161. 

Bill  op  Exchange. — Alteration, — ^Where  pit  sues  on  a  bill  of  exchange  pay- 
able  after  date,  and  the  date  of  the  bill  produced  corresponds  with  the  date 
stated  in  the  declaration,  deft  may*  under  a  plea  traversing  the  acceptance, 
prove  that  when  he  accepted  the  bill  it  bore  a  different  date,  and  that  the 
alteration  was  made  without  his  knowledge,  and  after  the  bill  had  been  put 
into  circulation. — Hirschm^ann  v.  Budd,  42  L.  J.,  Q.  B.  113. 

Company. — Issw  of  debentures — Ultra  vires — Personal  liability  of  directors  for 
money  borrowed  to  pay  off  debentures, — ^The  directors  of  a  railway  coy.  which  had 
exhausted  its  statutable  powers  of  borrowing  money  on  debentures,  published 
an  advertisement  in  whicn  they  stated  they  were  prepared  to  receive  proposals 
for  loans  on  debentures  of  the  company  **to  replace  loans  falling  due,"  the  in- 
tention of  the  directors  bein^  to  apply  the  money  so  raised  in  clischar^e  of  an 
equal  amount  of  the  then  existing  debentures.  In  consequence  of  such  adver- 
tisement W.  offered  to  lend  j£500  oii  the  debentures  of  the  company.  The 
directors  accepted  such  offer  and  promised  to  issue  a  debenture  to  him  when  he 
was  prepared  with  the  money.  On  the  faith  of  this  W.  paid  the  .£500,  and  the 
directors  gave  the  money  to  H.,  who  had  held  debentures  of  the  company,  and 
directed  him  to  transfer  a  debenture  for  ;^00  to  W.,  but  H.  kept  the  money 
without  transferring  any  debenture,  upon  which  the  directors  issued  a  new 
debenture  of  the  company  in  favour  of  W.,  but  which  was  not  binding  on  the 
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company  as  it  was  in  excess  of  its  borrowing  powers : — KM^  that  on  these  facts 
the  directors  were  to  be  deemed  to  have  given  W.  a  warranty  that  they  had 
power  to  issue  a  debenture  to  him  which  was  binding  on  the  company,  ana  they 
were  therefore  personally  liable  for  the  breach  of  such  warranty. — Wtda  v. 
Fr^y^y  42  L.  J.,  Q.  B.  129. 
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SHERIFF  SMALL  DEBT  COURT,  GLASGOW. 

Sheriff  GuTHBiE. 

CARMIOHAEL  V.  EADIE— 29^  ApnX  1674. 

^iaJtvU  6  (ho,  IV.  e,  48  (Justice  of  Peace  SmaU  Debt  CoUrt  Acty-Procesa—Ba 
Judicaia, — The  circumstances  of  the  case  are  fully  stated  in  the  following 
judgment  of  the  Sheriff: — 

"This  is  an  action  at  the  instance  of  Christina Carmichael  against  Robert  Eadie, 
farmer,  near  Glasgow,  concluding  for  a  sum  as  wages  and  board  wages,  on  the 
allegations  that  she  had  been  engaged  by  the  defr.  as  dairymaid  for  the  half- 
year  from  November  last ;  that  she  had  continued  in  his  service  up  till 
January  12,  when  she  was  obliged,  with  defir.'s  consent,  to  leave  his  service  for 
a  short  time,  in  consequence  of  one  of  her  fingers  suppurating,  she  being  thereby 
rendered  unfit  for  her  employment  for  fourteen  days  or  thereby ;  that  when  she 
returned  to  her  duties  upon  three  different  occasions  the  defr.  refused  to  allow 
her  to  resume  her  service. 

"  An  action  in  precisely  the  same  terms  was  brought  before  me  in  this  Court 
on  March  19,  when  it  was  pleaded  by  the  defr.  that  the  question  between  the 
parties  had  alreadv  been  determined  by  a  decree  of  the  Justices  of  Peace  for 
Lanarkshire,  dated  27th  January  last.  In  that  case  the  present  pursuer,  though 
cited,  did  not  appear,  and  decree  was  passed  against  her  in  absence  for  £5  and 
expenses.  The  statement  annexed  to  the  complaint  claimed  £6  as  restricted 
damages  sustained  by  Eadie  for  the  present  pursuer  having  deserted  his  service 
on  12th  JanuaiT  last  without  any  lawful  excuse,  she  having  been  engaged  by 
him  by  the  half-year,  at  £9  per  half-year.  After  hearing  the  agents  for  both 
parties,  I  dismissed  the  action,  not  on  the  ground  urged  by  the  defr.  Eadie,  that 
the  Justice  of  Peace  decree  constituted  res  judicata,  but  on  the  ground  that  the 
present  pursuer  had  neglected  to  avail  herself  of  her  proper  remedy  in  that  case 
— ^viz.,  to  ask  for  a  re-hearing  under  the  8th  section  oi  6  Geo.  IV.  c  48^  The 
summons  was  not  dismissed  on  the  ground  that  the  matter  was  res  judicata,  for 
a  decree  in  absence  cannot  constitute  a  res  judicata  in  the  proper  sense  of  the 
term.  I  thought  that  it  might  be  strongly  arg\ied  that  the  pursuer  had  admitted 
her  liability  in  damages  for  desertion,  and  had  therebv  precluded  herself  from 
insisting  in  an  action  for  wages,  at  least  for  the  period,  subsequent  to  the  12th 
of  Jan.,  until  she  had  openea  up  the  decree  in  absence,  as  she  was  entitled  to 
do.  In  this  state  of  matters  I  was  of  opinion  that  nothing  should  be  done  until 
the  pursuer  had  an  opportunity  of  taking  the  decree  in  absence  out  of  the  way. 
I  declined,  however,  to  assoilzie  the  defr.,  as  there  was  plainly  no  judgment 
disposing  of  the  merits,  and  the  pursuer  was  not  to  be  deprived  of  her  right  to 
bring  a  new  action. 

"  It  was  urged  for  her  that  she  could  open  up  the  J. P.  decree  only  on  con- 
signation of  tne  whole  sum  in  the  decree,  which  in  her  circumstances  was 
impossible.  That  may  be  a  hardship  imposed  on  defrs.  by  the  Justice  of 
Peace  Small  Debt  Act  which  requires  a  remedy ;  but  it  did  not  seem  to  me  to 
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make  ^y  difference  as  to  the  legal  effect  of  the  decree,  and  the  inexpediency  of 
proceeding  to  give  judgment  in  a  case  involving  nearly  the  same  question  wnile 
that  decree  stood. 

"  It  has  now  been  argued  in  the  present  case  that  the  dismissal  of  the  previous 
action  in  this  Court  constitutes  res  judicata,  I  do  not  think  that  that  is  the 
effect  of  a  judgment  dismissing  an  action.  In  practice  in  the  Sn^  Debt  Court, 
as  in  other  Courts  in  Scotland,  there  is  a  material  difference  between  dismissing 
an  action  and  assoilzieing  the  defr. ;  and  in  this  Court,  where  there  is  no  foil 
record  of  the  pleas  of  parties,  it  is  a  common  course  to  dismiss  an  action  where 
it  is  necessary  to  sustain  an  objection  not  going  to  the  merits,  and  it  is  intended 
that  a  new  action  at  the  instance  of  the  pursuer  should  stUl  be  competent. 
Here  it  was  competent,  and  it  would  perhaps  have  been  more  convement  to 
have  continued  tne  action  that  the  pursuer  micht  have  an  opportunity  of  open- 
ing up  the  J.  P.  decree.  I  do  not  think  it  miuEes  any  material  difference  that 
the  action  was  dismissed  instead  of  being  continued. 

''  Tlie  argument  founded  on  the  Justice  of  Peace  decree  was  restated  in  this 
case.  It  was  stated  further,  on  the  one  hand,  that  the  pursuer  had  been  unable 
to  consign  the  sum  necessary  to  obtain  a  re-hearing ;  and  on  the  other  hand 
that  a  charge  having  been  ^ven  on  25th  March  on  that  decree,  the  days  of 
which  had  expired,  a  re-hearmg  was  now  impossible,  and  the  decree  was  final 
and  conclusive  on  the  question  oetween  the  parties. 

"  This  change  of  circumstances  is  material  and  the  points  which  arise  for  the 
dedsion  present  themselves  more  distinctly  than  when  the  former  action  came 
before  me.  The  Justice  of  Peace  decree  must  be  regarded  as  a  finid  decree 
which  cannot  be  opened  up  or  set  aside  unless  on  the  special  grounds  specified 
in  the  statute.  I  am  therefore  obliged  to  consider  now  whether  it  is  such  a 
judgment  as  to  exclude  the  present  action.  A  res  judicata,  in  the  proper  sense, 
it  cannot  be,  having  been  pronounced  in  absence ;  but  the  statutory  finality 
cannot  be  affected  by  anything  done  in  this  Court  (see  Welsh  v.  Hendry,  11th 
Feb.  1847,  9  D  643;  and  Flowerdew  v.  Bathie,  4th  July  1850,  12  D  1178; 
Th&mson  v.  AUan,  12th  Feb.  1862,  14  D  479).  On  the  other  hand,  I  cannot 
read  the  statute  as  conferring  upon  a  decree  in  absence  in  a  Small  Debt  Court 
a  virtue  which  such  a  decree  m  the  Supreme  Court  could  acquire  only  by 
standing  for  forty  years  unchallenged.  I  think,  therefore,  though  not  without 
hesitation,  that  even  if  it  dealt  with  precisely  the  same  subject-matter  as  this 
action,  it  could  not  prevent  me  from  judging  on  its  merits. 

**  There  is,  however,  another  ground  on  which  I  am  constrained  to  refuse  it 
the  effect  contended  for.  The  J.  P.  decree  deals  with  a  claim  by  the  present 
defr.  for  damages  in  respect  of  her  having  deserted  his  service  on  12th  January 
last,  while  the  present  action  is  one  for  wages  and  board  wages.  •  It  is  quite 
conceivable  that  the  claim  of  damages  might  be  sustained  on  the  one  hand,  and 
a  claim  by  the  pursuer  for  some  amount  of  wages  allowed  on  the  other.  No 
doubt  the  decree  in  absence  imports  a  confession  of  desertion  of  service,  which 
cannot  fail  to  receive  some  effect  in  considering  the  merits  of  this  case.  But 
the  Justices  never  dealt  with  the  question,  whether  by  such  desertion  the 
present  pursuer  forfeited  the  whole  or  any  part  of  her  wages.  This  is  a  claim 
lor  wages  for  the  whole  half-year,  including  both  the  term  of  pursuer's  actual 
service  and  the  time  when  she  alleges  that  she  was  wrongfully  prevented  by  the 
defr.  from  fulfilling  her  contract.  For  these  reasons,  I  thint  the  pursuer  is 
entitled  to  get  into  the  merits  of  her  case,  whatever  they  may  be.  But  as  the 
J.P.  decree  is  final,  the  £b  is  payable  in  any  event,  and  if  I  should  find  the 

fursuer  entitled  to  a  sum  of  wages  and  board  wages  in  the  nature  of  damages, 
shall  not  be  at  liberty  to  take  into  consideration  to  any  effect  the  £6  which 
she  has  thus  to  nay.  If  she  should  recover  in  this  Court  it  will  be  due  to  her 
own  neglect  of  tne  citation  in  the  other  case  that  her  success  will  be  neutralised 
by  the  decree  already  standing  against  her." 

Act— Alexander  Macdonald. AU.—W,  B,  FatUds. 
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Sheriffs  Monbo  and  Home. 

BEID  (trustee  on  ROBEBT'B  SEQUESTBATED  ESTATE)  V,  BIBBAU). — lOf^  April 

and  I3ih  May  1874. 

Interdict — Trade  Mark— Colourable  imitation  of  Person's  name. — Sibbald,  a 
draper  in  Bathgate,  seot  to  a  Mrs.  Neil  a  notice  partly  written,  partly  printed, 
in  the  following  terms  : — *  Bathgate. — Notice.  Before  proceeding  in  the 
Connty  Courts  lor  the  recovery  of  small  debts  and  demands,  as  per  Act,  I 
hereby  give  you  notice,  that  unless  the  sum  of  15s.  9d.  due  by  you  to  David 
Sibbald,  draper,  Bathgate,  be  paid  on  or  before  Saturday,  the  26th  Julv  1873, 
I  shall  proceed  against  you  under  the  above  Act  Trusting  you  will  Jeem  it 
prudent  to  pay  the  amount,  and  thereby  avoid  the  expenses  to  which  you  will 
otherwise  be  liable,  I  am,  yours,  &c.,  Andrew  Robebt8« 

'  Expenses,  38.  6d.    Total,  19s,  6d« 

« To  Mrs.  Neil,  Crawhill,  Torphiohen. 

^  Dated  this  2Ut  day  of  July  1873, 

'  If  you  prefer  settling  before  going  into  Court,  bring  this  notice  with  you. 

'  Caution — It  "is  enacted  that  where  any  person  has  obtained  credit  under 
false  pretences  or  by  means  of  fraud,  or  by  breach  of  trust,  or  has  wilfully  con- 
tracted such  debts,  or  liability,  without  liaving  had  at  the  time  reasonable  ex- 
pectation of  being  able  to  pay  the  same,  or  shall  have  made  any  gift,  deliveiyi 
or  transfer  of  any  property  or  effects,  or  shall  have  changed,  removed  or  con- 
cealed the  same  with  intent  to  defraud  his  creditors^  or  any  of  them,  such  per- 
son renders  himself  liable  to  be  committed  to  the  jail  or  House  of  Correction, 
or  the  prison  of  the  Court,  and  kept  there  for  the  tune  specified  in  the  commit- 
ment. P,S. — If  not  paid  before  Saturday  first  the  roup  of  your  furniture  will 
take  place  on  an  early  day  afterwards,  and  you  will  see  it  advertised.' 

There  was  no  Andrew  Roberts  in  Bathgate,  but  there  was  a  William  Roberts, 
an  auctioneer  and  sheriff-officer  there.  After  some  unsuccessful  communings 
between  the  parties,  Roberts,  the  sheriff-officer,  raised  a  petition  for  interdict, 
asking  the  Sheriff  to  interdict,  prohibit,  and  discharge  the  respt.  and  all  othens 
in  his  employment,  or  under  nis  direction  and  authority,  from  sending  out 
letters  or  notices,  either  printed  or  written,  or  partially  printed  and  partially 
written,  in  terms  similar  to  that  (]^uoted,  having  the  name  "  Andrew  Roberts," 
or  the  surname  '*  Roberts^"  adhibited  thereto.  For  the  petr.  it  was  stated  that 
Sibbsdd  was  in  the  habit  of  sending  out  similar  letters  or  notices  with 
the  signature  ''Andrew  Roberts"  adhibited  to  them,  for  the  purpose  of 
frightening  his  debtors  into  payment  of  their  accounts ;  that  the  sur- 
name ''Egberts''  was  used  so  as  to  impose  upon,  deceive,  and  mislead 
tliose  to  whom  they  were  sent,  and  to  induce  them  to  believe  that  the 
notices  were  issued  by  the  petr.  It  was  also  urged  that  the  adhibiting  of 
said  signature  to  such  notices  was  an  invasion  of  the  petr.'s  risht  and  privu^e 
in  business  as  a  collector  of  debts  and  sheriff-officer;  and  that  nis  business  as  a 
sheriff-officer  and  collector  of  debts,  as  well  as  the  other  branches  of  trade  in 
which  he  was  engaged,  consequently  would  be  affected  to  his  loss,  injury,  and 
damage.  The  respt  admitted  sending  the  notice  in  question,  and  another  notice 
of  the  same  kind,  out  stated  that  in  appending  the  name  "Andrew  Roberta" 
he  had  no  recollection  that  such  a  person  as  the  petr.  resided  in  Bathgate,  and 
pled  that  the  signature  "  Andrew  Roberts  "  appended  to  said  notice  was  not  an 
imitation  of  the  petr.'s  signature  ;  and  that  in  sending  said  notice  he  did  not 
represent  the  petr.  as  the  sender,  or  use  any  character  so  as  to  lead  the  receiver 
to  beUeve  the  sender  was  the  petr. 
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The  S.-S.  (F.  Home),  on  lOih  April  1874,  pronounced  the  following  inter- 
locutor : — **  Finds  that  the  action  has  been  brought  by  the  petr.,  William  Koberts, 
sheriff-officer,  Bathgate,  against  the  respt.,  David  Sibbald,  draper  there,  to  re- 
strain him  from  issuing  certain  circulars  in  the  said  petr/s  name,  or  with  a  name 
which  is  intended  for,  or  might  be  taken  as,  his  :  Finds  that  the  said  petr.  has 
for  many  years  past  exercised  the  officie  of  a  sheriff-officer  of  the  Sheriff-Court  of 
Linlithgowshire,  more  particularly  in  the  district  of  said  county  in  and  around 
Bathgate,  and  been  much  engaged  there  in  the  serving  of  summonses  for  debts  and 
recovering  the  same  under  the  order  of  said  Court,  and  that  he  is  well  known  in  that 
capacity  in  said  district,  and  is  the  only  sheriff-officer  of  the  name  of  Koberts  there: 
Finds  that  the  respt  is  a  draper  and  shopkeeper  in  considerable  business  in  the 
town  of  Bathgate,  with  customers  in  and  around  said  place ;  and  that  in  order 
to  recover  his  past-due  accounts  from  his  said  customers,  he  has  had  blank  circu- 
lars printed  containing  sundry  threats  of  le^al  proceedings,  and  as  if  legal  steps 
had  already  been  obtamed  against  the  parties  whose  names  are  inserted,  all  in 
terms  of  the  circular  produced,  and  intending  the  same  should  be  sent  from  time 
to  time  to  various  parties  who  owed  him  accounts  in  said  district  and  elsewhere, 
for  the  purpose  of  forcing  them  the  more  quickly  to  pay  up  their  said  accounts  : 
Finds  tnat  one  of  the  said  circulars  was  so  issued  by  him  for  said  purpose  to  a 
Mrs.  Neil,  residing  at  Crawhill,  a  few  miles  from  Bathgate,  one  of  his  said  cus- 
tomers, and  who  owed  him  a  small  account :  Finds  that  said  circular  was  signed 
by  the  respt,  not  with  his  own  name,  but  with  the  name  'Andrew  Roberts : ' 
Finds  that  there  is  no  person  of  the  name  of  *  Andrew  Roberts'  known  in  or 
about  Bathgate,  and  that  the  respt  being  well  aware  of  this,  and  the  petr., 
William  Roberts,  was  the  only  person  of  the  name  of  Roberts  connected  with 
legal  proceedings  as  to  the  recovery  of  debts  known  in  said  district,  intended 
that  same  name  'Andrew  Roberts'  should  be  taken  for  that  of  the  petr.  by  the 
said  Mrs.  Neil,  and  by  the  terror  of  the  same,  to  cause  her  the  more  readily  and 
speedily  to  m^ke  payment  to  the  respt.  of  her  said  debt:  Finds  that  accordingly 
the  saia  Mrs.  Neil,  being  so  imposed  upon,  did,  on  receipt  of  said  circular,  wait 
upon  the  petr.  to  ask  explanation  and  to  expostulate  with  him  as  to  the  same, 
and  that  the  respt's  use  of  said  name  thus  oecame  known  to  the  petr. :  Finds 
that  the  petr.  upon  this  remonstrated  with  respt,  and  requested  him  to  desist 
from  using  said  name  in  said  circulars,  but  received  no  satisfactory  answer,  and 
that  he  has  raised  this  action  in  consequeuce  to  have  said.practice  by  the  respt 
of  using  said  name,  or  said  surname,  put  legally  a  stop  to  :  Finds  that  although 
there  may  have  been  no  actual  intention  on  the  part  of 'the  respt.  to  injure  in 
any  way  the  said  petr.,  but  only  to  take  a  benefit  to  himself  by  the  use  of  said 
name,  the  petr.  has  a  strong  interest  not  to  allow  his  name,  or  one  so  easily  taken 
for  his  name,  and  intended  evidently  in  the  circumstances  to  be  taken  for  his 
name,  and  to  have  an  influence  accordingly,  and  which  was  actually  taken  for 
his  name  as  soon  as  issued,  to  be  appended  to  any  such  document,  as  the  same, 
attached  to  such  an  absurd  piece  of  paper,  might  bring  him  into  discredit  and 
contempt,  and  otherwise  interfere  with  nim  and  his  name  in  the  discharge  of  his 
proper  and  regular  duties  of  sheriff- officer  as  aforesaid,  and  also  as  being  an  act 
by  the  respt  wholly  unauthorized  by  the  petr. :  Finds,  however,  that  the  respt 
had  only  begun  to  issue  said  circulars,  and  that  upon  the  bringing  of  this  action 
he  ceased  doing  so,  and  showed  that  he  intended  to  ^ve  up  the  practice  by 
delivering  into  process  all  the  said  circulars  that  were  m  his  possession  :  Fin(k 
that  in  the  letter  the  petr.'s  a^ent  wrote  to  the  respt  of  date  11th  Sept  last,  and 
No.  10  of  process,  damages,  besides  other  reparation,  such  as  an  apology  and 
promising  not  to  repeat,  which  in  the  circumstances  would  have  been  good 
enough,  were  demanded  from  the  respt ;  and  as  altogether  from  the  first  too 
high  ground  was  taken  in  such  a  case  on  the  part  of  the  petr.,  which  tended 
greatly,  no  doubt,  to  prevent  the  dispute  between  the  parties  at  once  coining  to 
an  end  by  the  respt  agreeing  to  issue  no  more  of  said  circulars  in  said  name : 
Therefore,  in  respect  of  the  above  findings,  interdicts,  prohibits,  and  discharges 
the  said  respt,  xKeivid  Sibbald,  and  all  others  in  his  employment,  or  with  his 
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authority,  from  issuing  said  circulars,  or  circulars  similar  to  the  same,  with  the 
name  ^Andrew  Roberts/  or  with  the  surname  '  Itoberts/  and  any  other  Christian 
name  attached  thereto,  without  special  authority  for  his  so  doin^ ;  and  declares 
the  interdict  perpetual,  and  all  in  terms  of  the  prayer  of  the  petition:  Finds  the 
said  David  Sibbald  liable  in  expenses,  subject  to  modification,  &c 

"Feancis  Home." 

In  a  note  appended  to  this  interlocutor,  the  S.-S,  said: — ^''This  is  not  pro- 
perly, it  is  thought,  a  case  of  forgery,  but  the  personating  of  another  by  inten- 
tionally using  his  name,  or  a  name  so  similar  as  easily  to  be  taken  as  his,  with, 
however,  little  or  no  intention  to  defraud  or  injure  that  person,  but  only  to 
secure  for  himself  some  advantage  likely  to  be  derived  from  using  said  name. 
The  analogy,  however,  of  the  crime  of  forgery  may  be  adopted.  So  far  as  a 
wrong  or  aifferent  Christian  name  has  been  used,  this  makes  it  none  the  less 
the  said  crime  if  intended  to  pass  for  said  other  party's  real  name.  That  the 
name  attached  to  said  circular  by  the  respt  was  intended  to  pass  for  that  of  the 
petr.  cannot,  it  is  thought,  in  the  circumstances,  be  doubted,  without  any  further 
proof.  The  said  circular  Vas  one  anent  the  payment  of  debt.  The  petr.  is  well 
known  to  be  extensively  connected  with  obliging  people  to  pay  their  debts. 
The  name  of  *  Roberts  *  is  greatly  associated  by  every  one  in  the  district  with 
the  forcing  of  people  to  pay  their  accounts.  It  has  become,  no  doubt,  there  a 
terror  to  all  slow  or  refractory  debtors,  and  a  tower  of  strength  in  this  way  to 
all  those  in  whose  favour  it  is  employed.  Knowing  this,  the  respt.  attaches 
that  name  to  the  said  circular.  He  joins,  Jiowever,  to  it  a  different  Christian 
name  than  that  of  the  petr.,  hoping  still,  no  doubt,  that  many,  as  is  likely, 
might  not  be  so  well  acquainted  with  his  first  name  as  with  his  last,  and  mig^t 
thus  still  take  it  for  his.  This  dodge,  however,  surely  cannot  be  allowed  to 
avail  him,  and  the  pursuer  is  surely  entitled  to  prevent  his  name,  or  any  one 
like  it,  and  so  well  calculated  to  pass  for  it,  to  be  taken  in  vain."  The  respt. 
appealed  against  the  interlocutor,  but  afterwards  departed  from  hijs  appe^  The 
petr.  appealed  on  account  of  not  having  obtained  full  expenses.  The  Sheriff 
(Monro),  by  his  interlocutor  of  date  13th  May  1874,  recalled  that  part  of  his 
Substitute's  judgment  which  modified  the  expenses,  and  allowed  expenses  in 
full  to  the  petr. 

Act — Dodds, Alt,  —Allan. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriffs  Davidson  and  Guthrie  Smith. 

INSPECTOR  OF  MELDRUM  v.  INSPECTOR  OF  ELLON. — March  6,  and  May  14^  1874. 

Poor-Law— Residential  Settlement. — This  was  an  action  at  the  instance  of  the 
inspector  of  the  poor  of  Meldrum,  against  the  inspector  of  the  poor  of  Ellon,  to 
have  it  decided  which  of  these  parishes  was  the  parish  of  settlement  of  Mis. 
Rachel  S^bie  or  Allan,  widow,  and  her  children. 

The  parties  agreed  upon  the  foUowing  facts,  viz.: — That  James  AllaTi^  the 
muper's  husband,  went  to  work  at  the  wool  mill  of  Ardlethen,  in  the  pariah  of 
Ellon,  about  June  1853,  where  he  boarded  and  lodged ;  that  there  was  no  con- 
tract of  service,  for  any  definite  period,  between  hSn  and  his  employers;  that 
for  upwards  of  four  years  he  was  on  piece-work,  and  for  the  remainder  of  his 
service  on  weekly  wages,  which  were  paid  to  him  when  asked,  generally  every 
fortnight  in  summer,  and  eveiy  three  weeks  in  winter,  there  being  no  arrange- 
ment between  him  and  his  employers  as  to  warning,  or  previous  notice  foruie 
termination  of  his  service ;  that  he  was  married  on  15th  J^^ovember  1854  to  the 
pauper,  who  resided  with  her  mother  in  Qld  Meldrum  until  Whitsunday  1855, 
when  Allan  took  a  house  in  Old  Meldrum,  in  which  his  wife  resided  until  his 
death  on  7th  March  1873^  and  in  which  l^eir  children  were  born  and  xedded ; 
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and  that  after  his  marriage  Allan  continued  to  work  at  mill  of  Ardlethen  and 
to  board  and  lodge  with  his  employers,  as  formerly,  until  his  death,  during 
which  period  he  visited  Old  Meldrum  once  a  fortnight  in  summer,  and  once  in 
three  weeks  in  winter,  going  there  on  Saturday  afternoon  or  Sunday  morning, 
and  remaining  in  his  house  there  with  his  wife  and  family  until  the  following 
(Monday)  morning,  when  he  returned  to  Ardlethen  to  his  work. 
The  S.-S.  pronounced  the  following  interlocutor : — 

"Aberdeen,  6th  March  1874. — Having  considered  the  cause.  Decerns  against 
the  defr.  in  terras  of  the  conclusions  of  the  libel  :  Finds  the  pursuer  entitied  to 
expenses  of  process,  etc.  J.  Dove  Wilson. 

"iVbfe. — ^The  question  raised  in  this  case  is  one  of  nicety ;  and  it  is  difficult 
to  pronounce  a  decision  on  it  which  will  not  conflict,  to  some  little  extent,  with 
some  of  the  previous  decisions. 

"  It  appears  that,  in  1853,  the  deceased  James  Allan,  whose  settlement  is  in 
dispute,  went  to  reside  at  the  Mill  of  Ardlethen  in  Ellon.  He  was  a  weaver,  and 
boarded  in  the  house  of  his  master.  He  had  no  permanent  engagement,  having 
worked  at  first  on  piece-work  and  afterwards  at  weekly  wages ;  out  he  remained, 
with  certain  interruptions,  in  the  same  position  till  his  death  in  1873,  that  is, 
for  about  twenty  years.  The  interruptions  began  at  his  marriage,  which  took 
place  in  1854.  Possibly  from  the  inoirect  operation  of  the  law  of  settlement 
now  under  considemtion,  the  deceased  did  not  obtain  a  house  for  his  wife  and 
family  near  the  scene  of  his  employment.  For  the  first  few  months  after 
maiTiage,  his  wife  resided  with  her  mother  at  Old  Meldrum  in  the  pursuer's 
parish.  After  that,  the  deceased  took  a  house  there  for  his  wife  and  family,  and 
there  they  have  resided  ever  since.  The  deceased  went  home  to  them  ^m  a 
Saturday  night  or  Sunday  morning  and  remained  till  the  Monday  morning, 
about  once  a  fortnight  in  summer,  and  about  once  in  the  three  weeks  during 
the  rest  of  the  year.  From  the  statements  of  the  parties,  the  number  of  visits 
which  the  deceased  paid  to  his  home,  could  not  have  exceeded  about  twenty- 
four  in  the  year,  and  taking  them  at  an  average  duration  of  a  day  and  a  half, 
an  average  period  is  for  about  thirty-six  days  a  year  which  he  spent  in  Old 
Meldrum,  the  remainder  being  spent  in  Ellon.  Thus  it  may  be  said  that  for 
about  twenty  years  the  deceased  resided  nine-tenths  of  his  time  in  the  defr.'s 
parish,  and  only  one-tenth  in  the  pursuer's  parish. 

'^  Residence  being  the  principal  thing  to  be  considered  in  a  question  of  resi- 
dential settlement,  it  seems  to  the  S.-S.  that  the  defender's  parish,  where  the 
deceased  resided  for  so  long,  and  for  so  large  a  proportion  of  nis  time,  must  be 
held  to  be  the  parish  of  settlement,  unless  there  be  some  good  reason  for  holding 
that  the  residence  there  was  not  to  be  considered  as  continuous  residence  in 
the  sense  of  the  Statute.  In  point  of  time,  the  interruptions  to  the  Ellon  resi- 
dence ar^  immaterial  No  residence  can  be  absolutely  without  breach  of  con- 
tinuity ;  and  there  have  been  numerous  cases  in  which  much  longer  absences 
from  the  residence  have  been  held  not  to  interrupt  it  The  circumstance  that 
the  tenure  of  the  residence  in  Ellon  was  very  slight,  and  could  have  been  inter- 
rupted at  any  moment,  is  also  immateriaL  Residence  on  any  kind  of  term, 
even  in  lodgings  or  as  a  day-labourer,  in  the  parish,  provided  it  be  kept  up  long 
enough,  is  sufficient 

"  Equally  indecisive  is  any  inference  to  be  drawn  from  the  fact  of  a  material 
part  of  his  means  having  been  spent  in  Old  Meldrum.  It  is  not  clear  whether 
Old  Meldrum  or  Ellon  benefited  most  by  the  deceased's  industry.  The  latter 
parish  got  the  good  to  be  got  from  his  labour,  and  part  of  that  got  from  his 
earnings,  while  the  former  parish  got  the  good  of  such  part  of  his  earnings  as 
was  spent  on  the  family ;  and  it  is  difficult  to  say  whicn  was  the  more  valu- 
able. 

'*  Kor  does  the  circumstance  affect  the  case  that  the  deceased  had  a  house  in 
Old  Meldrum,  at  which  he  might  have  lived,  had  a  better  lot  befallen  him. 
The  &ct  of  a  man  having  a  house  of  his  own  is  immaterial,  if  he  be  obliged  to 
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reside  in  the  house  of  another.  And  lastly,  the  residence  in  £llon  is  not  affected 
by  the  circumstance  of  the  deceased  having  lived  at  it,  apart  from  his  wife  and 
family ;  because  though  a  man  would  naturally  live  at  nome  if  he  could,  he 
need  not  reside  there,  and  there  is  nothing  in  the  world  to  prevent  them  residing 
at  separate  places.  But  it  may  be  said  that,  although  each  of  these  different 
circumstances  taken  separately  may  be  insufficient,  yet  they  may  when  taken 
altogether  be  sufficient,  to  overcome  the  presumption  arismg  from  the  great 
preponderance  of  the  actual  residence  being  in  the  defr.'s  parish.  To  this  it 
may  be  replied,  that  although  it  mav  be  quite  right,  in  a  doubtful  question 
about  which  of  two  places  has  been  tne  actual  residence,  to  look  at  all  the  sur- 
rounding circumstances  so  as  to  settle  that  point,  there  is  no  principle  on  which 
these  can  be  accumulated  with  the  view  of  making  a  presumptive  residence 
extin^ish  the  actual. 

"Had  the  case  of  M'Gregor  v.  JVatson,  7th  March  1860,  22  D.  965,  still  been 
unquestioned  law,  there  could  have  been  no  doubt  as  to  the  soundness  of  the 
preceding  views.  That  case  was  the  converse  of  the  present.  It  was  held  that 
if  a  man  left  his  wife  and  family  residing  in  one  parish,  and  went  to  reside  and 
work  in  another,  the  residence  in  the  former  was  interrupted,  even  though  he 
went  occasionally  home  on  visits.  The  only  difference  oetween  the  cases  is, 
that  in  McGregor's  case  the  engagement  was  permanent,  while  here  it  was  tem- 
porary,— a  difference  which  is  immaterial  on  the  view  that  questions  of  inten- 
tion are  to  be  excluded.  But  in  subsequent  cases  it  is  undoubted  that  much 
more  effect  has  been  giv^n  to  considerations  of  intention,  as  well  as  to  other 
circumstances  differing  from  that  of  actual  residence,  and  it  has  been  doubted 
whether  the  recent  cases,  that  of  Moncneffy.  Ross,  5th  Jan.  1869,  7  M.  33,  may 
be  taken  as  the  one  with  which  the  present  decision  runs  most  danger  of^  con- 
flicting. 

^*  But  in  that  case  the  pauper  had  resided  for  many  months  in  each  year  at 
his  hon^e  with  his  wife  and  family.  He  was  a  fisherman,  and  it  appeared  that 
during  a  lai^e,  if  not  the  greater,  part  of  the  year,  he  was  in  the  practice  of 
leaving  home  to  work  at  a  particular  kind  of  fishing  which  could  be  best  con- 
ducted in  another  parish.  It  will  be  observed  that  it  was  a  case  which  there 
was  not  a  sufficient  amount  of  actual  residence  in  either  parish  to  show  with 
distinctness  where  the  pauper  could  be  said  to  have  resided.  It  was  therefore 
necessary  to  look  to  other  considerations.  Had  they  not  been  taken  into 
account,  it  would  have  been  necessary  to  have  feillen  back  on  the  birth  settle- 
ment, which  seems  a  thing  not  to  be  done  so  long  as  it  is  possible  to  obtain  a 
i<esidential  one.  It  may  futher  be  remarked  that  it  is  not  to  be  assumed  that 
the  recent  cases  have  overruled  the  former  cases,  and  that  the  decision  must 
therefore  pronounced  which  will  harmonize  best  with  both.  J.  D.  W." 

The  inspector  of  the  parish  of  Ellon  appealed.  The  Sheriff-Principal  adhered 
to  his  Substitute's  judgment,  adding  to  his  interlocutor  the  following 

*'Note. — For  nearly  twenty  years  the  pauper's  husband,  James  Allan,  worked 
as  one  of  the  hands  at  the  wool  mill  of  Ardlethen,  which  is  in  the  parish  of  Ellon, 
and  which  was;  undoubtedly,  the  parish  of  his  residence  till  he  married.  But 
in  1854  he  did  marry,  and  his  wife  and  family  thereafter  resided  in  Old  Meldrum, 
the  husband  going  to  see  them  every  alternate  Saturday.  It  is  plain  that  the 
character  of  his  residence  in  Ellon  was  in  no  way  altered,  either  by  his  marriage, 
or  by  his  becoming  the  tenant  of  a  house  out  of  the  parish,  for,  as- the  Lord  Pru- 
dent observed  in  one  case,  *  What  the  statute  means  by  a  person  residing  in  a  parish 
is,  that  he  shall  personally  reside  in  the  parish,  and  not  that  he  shall  have  a  resi- 
dence in  it  occupied  by  his  wife  and  family'  (Heioat  v.  Hunter,  4  Macph.  1033). 
The  question  turns  on  the  leffect  to  be  ascnbed  to  the  periodical  visits  to  his  wife 
and  cnildren.  The  Sheriff  cannot  hold  that  these  visits  made  him  a  resident  in 
Old  Meldrum.  His  residence  remained  where  it  was  at  the  date  of  his  marriage, 
and  the  visits  were  merely  incidental  to  it,  as  was  held  in  McGregor  v.  IFatsan^ 
D.  965),  which  the  Sheriff  holds  to  be  still  good  law,  notwithstanding  Greig  v. 
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MiUs  (19th  July  1867),  decided  that  a  sailor  may  be  absent  at  sea,  and  Mcmerisff 
V.  Ron  (7  Macph.),  that  a  fisherman  may  go  away  for  months  into  a  neighbouring 
palish  in  prosecution  of  his  avocation,  without  the  continuity  of  his  residence  in 
the  parifth  where  his  home  is  being  thereby  interrupted.  It  would  be  a  great 
mistake  to  extend  the  doctrine  of  these  cases  beyond  the  very  special  circum- 
stances In  which  it  was  applied  :  and  on  the  last  occasion  on  which  they  were 
mentioned,  the  disposition  of  the  Court  seemed  to  be  to  refuse  to  extend  it  further 
(Jaek»on  v.  RoberUon,  7th  January  1871).  They  are  cases  in  which  the  absence 
was  temporary  and  necessary,  and  in  which  it  was  held  that,  looking  to  its  object 
and  duration,  the  man  was,  de  facto,  never  absent  at  all.  But  here  the  dual 
manner  of  life,  so  to  speak,  endures  from  vear  to  year,  and  there  are  just  two 
parishes  between  which  we  are  bound  to  cnoose^-either  he  was  living  in  Ellon, 
where  he  spent  twelve  days  out  of  the  fourteen,  at  the  scene  of  his  industry, 
or  he  was  living  in  Old  Meldrum  constructively  with  his  wife  and  children. 
No  doubt,  being  only  hired  by  the  week,  he  could  have  gone  home  for  good  to 
his  wife  and  family  any  Saturday  night ;  but  in  a  question  of  residence  the 
•  Court  is  bound  to  look  at  it  from  its  termination  backwards  to  the  com- 
mencement (as  was  done  in  the  Easttoood  case),  and  the  long  endurance  and 
unvarying  character  of  his  residence  in  Ellon  points  unmistakably  to  that  being 
the  parish  of  his  settlement  J.  G.  S.'' 

ft 

Act. — John  Duncan,  jun, Alt, — Oswald  Prosser, 


SHERIFF  COURT  OF  LANARKSHIRE,  AIRDRIE. 

Sheriffs  Dickson  and  Lees. 

Pvblie  Health  Act  1867,  wc*.  48, 49— Competency  of  Appeal,  sees.  107, 108.--Thi8 
was  an  action  at  the  instance  of  the  Local  Authority  of  the  Burgh  of  Mother- 
well and  Landward  District  of  the  parish  of  Dalziel,  against  Walter  Grant, 
spirit-dealer,  Langloan,  Coatbridge,  for  a  contravention  of  sees.  48  and  49  of  the 
Public  Health  Act,  by  having  put  his  servant,  while  suffering  from  smallpox, 
into  a  railway  carriage  at  Coatbridge,  to  be  carried  to  Motherwell,  without 
giving  previous  notification  to  the  railway  authorities,  or  taking  any  precautions 
to  prevent  the  spread  of  infection.  The  S.-S.  dismissed  the  case  by  the  follow- 
ing interlocutor : — 

"  Airdrie,  4th  April  1874. — ^The  S.-S.  having  considered  the  evidence  adduced 
and  heard  parties'  procurators  thereon :  Finds  that  the  respt.  Walter  Grant  has 
contravened  the  48th  section  of  the  Public  Health  (Scotland)  Act  1867,  in 
respect  that  he,  on  24th  February  1874,  while  in  chaise  of  the  girl  Jeannie 
Campbell,  and  while  she  was  suffering  from  small-pox,  placed  her  in  a  railway 
carriage  at  Coatbridge  to  be  carried  to  Motherwell  without  previously  notifying 
to  the  owner  or  person  in  charge  of  said  carriage  that  the  girl  was  so  suffering  : 
Finds  that  the  respt.  has  also  contravened  the  49th  section  of  said  Act  in  respect 
that  on  the  occasion  above  mentioned,  he  wilfully  exposed  the  said  Jeannie 
Campbell  in  said  railway  carriage  without  proper  precautions  against  spreading 
the  disorder  from  which  she  was  suffering :  Finds  that  Coatbridge,  where  said 
acts  were  done  by  the  respt,  is  not  within  the  district  of  the  Local  Authority 
of  the  bui^h  of  Motherwell  and  Landward  District  of  the  parish  of  Dalziel,  who 
have  presented  this  petition :  Finds  in  these  circumstances  that  the  petrs.  have 
no  title  to  sue :  Therefore  dismisses  the  petition,  finds  neither  party  entitled  to 
expenses  and  decerns.  J.  M.  Ls£& 

*^Note. — (After  commenting  on  the  evidence.)  In  the  circumstances  above 
mentioned,  the  S.-S.  does  not  think  the  petition  has  been  presented  at  the 
proper  instance.  He  has  scarcely  any  doubt  that  the  persons  entitled  to  sue 
onaer  tlie  48th  section  are  the  libcal  Authority  of  the  place  where  the  statute 
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is  contravened.    The  contravention  consists  in  the  persons  entering  or  being 
placed  in  a  public  conveyance  without  previous  notification  to  the  owner  or 
person  in  charge  thereof  that  the  patient  is  suffering  from  an  infectious  disorder. 
It  is  clear  the  notification  must  be  given  before  entrance.     If  given  after 
entrance  or  at  the  end  of  the  journey  it  comes  too  late ;  the  evil  has  been  done. 
The  fault  lies  in  the  entering ;  the  statute  will  have  been  contravened  though 
the  party  leave  the  conveyance  at  once.    Coatbridge,  therefore,  was  the  Ioom 
delicti^  and  the  penalty  is  the  consequence  of  the  delict    Further,  the  getting 
out  at.  the  end  of  the  journey  is  an  occurrence  after  the  sufferer  has  left  the 
charge  of  the  person  who  puts  him  into  the  conveyance.     Suppose  the  patient 
were  put  with  ptroper  precautions  into  a  public  conveyance  to  be  taken  to  a 
hospital,  or  to  his  home,  it  is  beyond  question  that  the  statute  has  been  contra- 
vened, for  the  offence  lies  in  the  want  of  notification-  at  the  place  of  entrance. 
Or  if,  in  this  case,  notification  had  been  given  after  the  train  started,  or  at 
Motherwell,  a  conviction  must  in  either  case  have  followed  on  the  ground  that 
the  Act  had  been  contravened  at  Coatbridge.    There  seems  therefore  no  ground 
on  which  the  Local  Authoritv  of  Motherwell  have  any  right  to  sue  for  this 
penalty,  and  no  propriety  in  their  doing  so.    So  far  as  they  are  concerned  it  is  a 
matter  of  perfect  indifference  whether  notification  was  or  was  not  given  to  the 
railway  company.    They  have  no  more  interest  in  whether  it  was  given  or  not^ 
than  anv  other  Local  Authority  in  Scotland,  unless  the  carriage  owner  who 
received  the  notification  would  in  consequence  always  refuse  to  convey  the 
sufferer.    The  S.-S.  thinks  the  proper  party  to  raise  the  action  is  the  Local 
Authority  of  the  district  where  the  conb:avention  of  the  section  has  occurred ; 
but,  as  the  action  is  not  a  criminal  one,  that  the  Court  before  which  it  must  be 
raised  is  the  Court  within  whose  jurisdiction  the  defr.'s  domicile  is.    One  ques- 
tion remains,  and  that  is,  Is  such  Local  Authority  the  only  body  entitlocL  to 
sue?    But  it  will  be  more  convenient  to  discuss  this  point  under  the  next 
section.    The  49th  section  of  the  statute  forbids  any  person  suffering  from  any 
infectious  disorder  to  expose  himself  wilfully  in  any  public  place  or  public  con- 
veyance without  proper  precautions  against  spreading  the  disease,  or  any  one  in 
charge  of  that  ^raon  so  to  expose  him.    Now,  in  the  first  place,  it  is  to  be 
observed  that  in  this  case  the  petition  does  not  set  forth  tnat  the  girl  was 
exposed  in  the  streets  of  Motherwell  or  Coatbridge,  and  does  not  articulately 
aver  that  the  girl  was  so  exposed  in  Coatbridge  or  Motherwell  Station.    The 
only  point  raised  by  the  petrs.  is  whether  the  girl  was  so  exposed  in  the  railway 
carriage  between  Coatbndge  and  Motherwell.    The  petition  is  the  more  loosely 
drawn  that  it  does  not  aver,  as  it  oughtf  that  this  exposure  by  Grant  was  wilful. 
It  is  clear  the  exposure  did  take  place,  and  that  it  was  wilfiu.     The  only  ques- 
tion is,  Who  is  entitled  to  enforce  the  penalty  1    The  petrs.  founded  on  the  102d 
section  of  the  Act,  as  authorising  any  Local  Authority  in  Scotland  to  sue  for 
the  penalty.    But  it  is  plain  that  such  is  a  misreading  of  the  words.     If  any 
Local  Autnority  might  sue,  the  Local  Authority  of  John-o'-Groats  would  have 
as  good  a  ri^ht  to  appear  as  that  of  Motherwell.    All  that  the  section  really 
provides  is  now  a  Local  Authority  may  sue,  and  all  that  it  gives  is  a  right  to 
the  party  who  is  in  titulo  to  sue  to  do  so  in  any  Court  that  may  be  necessary. 
Then  it  was  urged  by  the  petrs.  that  an  exposure  had  taken  place  in  Mother- 
well.   It  is  sufficient  to  remark  that  stch  exposure  is  not  libelled,  and  was  not 
proved.    Next,  it  was  argued  that  Motherwell  had  a  right  to  sue,  as  the  rail- 
way carriage  came  there.    This  is  a  point  of  importance.    (1.)  In  the  first  place, 
is  it  to  be  said  that  each  of  the  Local  Authorities  of  the  districts  the  sufferer 
passed  througli  has  a  right  to  sue  for.  a  penalty  of  £b  for  itself?    The  S.-S. 
thinks  this  plea  must  oe  rejected.    The  £b  to  be  paid  by  the  offender  are 
neither  damages  nor  solatium ;  they  are  '  penalty.'    But  the  punishment  of  the 
offender  is  not  to  be  measured  by  the  number  of  districts  tne  sufferer  passes 
through,  not  yet  by  the  number  of  changes  of  yehicle.    The  clause  is  a  penal 
clause,  and  therefore  to  be  strictly  construed.    There  is  nothing  in  the  Act  to 
countenance  the  idea  that  the  penalty  can  be  more  than  £b.    There  is  notiung 
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to  joBtify  a  claim  of  £5  for  exposure  in  the  streets  of  Coatbridce,  and  £b  more 
for  a  similar  exposure  in  the  streets  of  MotherwelL    There  is  no  cnmulative 
nenaltj  under  this  section.    Under  the  28th  section  a  penalty  of  £^  is  incurred 
\>y  the  party  ^ho  pollutes  a  stream  with  certain  substances ;  but  it  is  payable 
pnly  to  the  person  into  whose  water  the  pollution  is  jmssed,  and  not  to  every 
one  whose  water  is  eventually  polluted.    Under  the  99th  section,  if  a  nuisance 
is  injurious  to  a  district  beyond  that  in  which  it  is  situated,  the  former  cannot 
sue,  but  only  compel  the  latter  to  sue.    The  103d  section  contemplates  the  case 
of  only  one  party  suiug.    In  short,  the  S.-S.  thinks  only  one  penalty  can  be 
enforced  for  one  act  contravening  the  49th  section.     (2.)  In  the  second  place,  it 
is  to  be  considered,  Can  more  Local  Authorities  thau  one  sue  for  the  single 
penalty  exigible?    On  the  analogy  of  the  sections  above  quoted,  the  S.-S. 
thinks  they  cannot ;  and  the  view  is  supported  by  other  considerations.    It 
would  obviously  be  very  inexpedient  that  every  district  through  which  a  suf- 
ferer passed  should  be  entitled  to  make  a  claim ;  and  there  is  nothing  in  the 
Act  to  indicate  that  it  was  intended  one  district  should  claim,  but  all  the  dis- 
tricts through  which  the  sufferer  passed  share  in  the  penalty  obtained.    The* 
mode  of  apportionment  might  itself  be  a  source  of  difficulty  and  litigation. 
The  Act  nowhere  contemplates  that  the  rule  shall  be.  *  first  come  first  served;' 
nor  is  there  anything  in  it  to  favour  the  contention  that  the  penalty  should  be 
divided  between  the  Local  Authorities  of  the  district  that  the  sufferer  left  and 
that  he  came  to.     The  districts  traversed  mi^ht  have  as  much  reason  to 
complain  as  the  district  arrived  at.     Many  districts,  indeed,  may  have  reason 
to  complain  of  some  infringement  of  the  Act,  but  it  would  seem  that  only- 
one  is  to  have  a  right  to  sue  under  the  statute  for  the  penalty  incurred. 
This  is   clearly  instanced  in  the  99th  section.    (3.)  In  the  last  place  it  is 
to  be  considered.  May  either  the  district  left  by  the  sufferer,  or  that  to 
which  he  has  come,  make  the  claim,  or  may  only  one  do  so,  and  if  so, 
which?    The  reason  assigned  to  justify  the  claim  of  such  a  right  by  the 
latter  district  is  that  the  person  is  introducing  the  disease  into  the  district, 
while  it  is  already  in  the  district  he  has  left.    In  short,  that  its  right  to  sue  is 
due  to  its  interest.     But  how  if  the  disease  is  in  both  districts  ;  or,  as  in  this 
case,  is  probably  worse  in  the  district  gone  to  ?    It  surely  never  was  intended 
that  the  title  to  sue  for  the  penalty  and  the  right  to  receive  it  are  to  be  deter- 
mined by  a  proof  of  the  comparative  amount  of  the  disease  in  the  two  districts. 
In  the  second  place,  as  regaras  this  case,  the  girl,  on  arrival  at  the  new  district, 
was  not  in  the  personal  charge  of  the  person  wno  sent  her  thither.    In  the  third 
place,  this  is  a  question  of  statutory  penalty,  not  of  damages  or  solatium,  and 
therefore  not  to  be  decided  by  the  ordinary  rules  of  reparation.     In  the  fourth 
place,  there  will  generally  be  a  conveniency  and  propriety  in  the  body  to  sue 
Deing  the  Local  Authority  of  the  district  left  by  the  sufferer.    The  delict 
occurred  there.    The  domicile  of  the  respondent  is  there.    The  forum  of  the 
suit  is  there.    So  are  the  witnesses.    If  (as  in  this  case)  a  contravention  of  the 
48th  section  is  also  libelled,  there  might  otherwise  be  two  litigations  at  the 
instance  of  different  pursuers,  with  different  results  and  at  much  expense.    In 
Uie  fifth  place,  it  is  on  the  Local  Authority  of  the  district  in  which  tne  sufferer 
is  that  under  section  40  the  duty  falls  of  providing  for  his  safe  conveyance  to  an 
hoepitaL     In  the  sixth  place,  on  the  analogy  of  the  case  under  sections  28  and 
99,  already  referred  to,  the  party  to  sue  is  the  party  where  the  exposure  begins 
and  the  evil  originates.    The  polluting  fluid  may  perhaps  affect  only  a  few 
yards  of  the  water  belonging  to  the  proprietor  at  the  point  of  discharge,  but 
may  injure  miles  of  water  to  the  lower  proprietor.    Yet  the  latter/  however 
good  his  grounds  may  be  to  sue  at  common  law  for  damages,  has  no  right  to  sue 
For  the  penaltv  imposed  by  the  statute.    Mere  interest  apparently  gives  no  title 
to  sue  under  tne  statute.    It  was  uiged  by  the  petitioners  that  the  Local  Author- 
ity of  the  district  left  hj  the  sufferer  might  be  only  too  glad  to  get  rid  of  him, 
and  say  nothing  about  it.    But  it  is  not  to  be  lichtly  assumed  that  a  public 
body  will  selfishly  neglect  its  duty.    The  fear  of  being  bo  treated  by  others 
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might  alone  suffice  to  prevent  such  impropriety  ;  and  sections  96,  97,  98,  99, 
provide  means  for  making  a  Local  Authority  do  its  duty  if  it  neglect  it.  The 
Sheriff-Substitute  has  very  carefully  considered  this  case,  and  elaborately 
discussed  the  point  of  law  raised  by  it,  since  it  is  one  of  much  general  impor- 
tances-one on  which  Sheriff-Substitutes  unfortunately  differ,  and  one  on  which , 
as  there  is  no  appeal,  there  is  no  means  of  attaining  unity  of  decision,  except  by 
ascertaining  general  legal  opinion.  On  the  whole  case  he  is  of  opinion  that 
where  the  49th  section  of  the  Act  has  been  contravened,  only  one  district  has  a 
right  to  sue,  and  that  that  district  is  the  district  where  Uie  exposure  founded  on 
begins.  As  th&  respondent  has  escaped  punishment  only  by  a  technical  difficulty, 
it  is  not  a  case  where  he  can  be  allowea  any  eiTpenses.  J.  M.  L." 

Against  this  judgment  the  petr.  appealed  to  the  Sheriff,  but  the  appeal  was 
dismissed,  as  incompetent,  by  the  following  interlocutor  : — 

"GlasgoWf  ISth  May  18741 — Having  heard  parties'  procurators  on  the  petr.'s 
appeal,  and  considered  the  process,  for  the  reasons  stated  in  the  note  hereto.  Finds 
^hat  the  S.-S.'s  interlocutor  is  not  appealable  to  the  Sheriff :  Therefore  dis- 
misses the  appeal.  W.  Q.  Dickson. 

*^Note, — The  petition  in  this  case  is  for  bavins  the  respt.  subjected  to  the 
penalties  provided  by  the  Public  Health  (Scotland^  Act  of  1867,  sees.  48 
and'  49.  As  by  sec.  105  these. may  be  enforced  oy  imprisonment  for  a 
specified  time,  the  case  is  of  a  '  criminal  nature'  under  the  definition  in  the 
Summary  Procedure  Act  of  1864,  sec.  28.  Notwithstanding  this,  the  S.-S.'8 
iudgnient  would  appear,  on  the  authority  of  Dykes  v.  Merry  and  Gunningham 
(1869,  7  Macph.  603),  to  be  appealable  to  the  Sheriff  but  for  the  provi- 
sions in  sees,  107  and  108  of  tne  Public  Health  Act.  The  judgment  pro- 
ceeds on  a  proof  of  the  facts  of  the  case :  and  after  certain  findings  in  lact, 
it  finds  that  the  petrs.  have  no  title  to  sue,  and  dismisses  the  petition,  and 
'decerns.'  It  is  thus  a  decree  pronounced  after  inq^uiry  into  tne  facts  and 
consideration  of  the  law,  and  it  disposes  of  the  case  on  the  ground  that  the 
offence  complained  of  was  not  committed  within  the  locus  averred  in  the 
petition,  but  at  Coatbridge,  over  which  the  petrs.  are  not  the  Local  Authority. 
Such  a  decree  is  not  one  of  those  mentioned  as  appealable  under  sec  107  of 
the  Public  Health  Act.  The  108th  sec  provides  that  *  no  decree  or  order,  or 
any  other  proceeding,  matter,  or  thing  done  in  the  execution  of  this  A.ct,  shall, 
except  as  herein  (t.^  by  sec.  107)  provided,  be  subject  to  review  in  any  way 
whatever.'  It  cannot  be  disputed  that  the  'decree'  was  'done  in  the  execution 
of  the  Act  *  (words  not  very  appropriate) ;  for  it  was  a  judgment  pj-onounced  by 
the  S.-S.  having  jurisdiction  under  it,  on  a  petition  brought  before  him,  in  order! 
that  he  might  carry  out  or  'execute'  the  Act  by  judgmg  thereon ;  which  h» 
did,  by  holding  that  the  petr.  had  no  title  to  sue,  and  tmit  the  hcas  was  wrongly 
set  forth  in  the  petition.  W.  G.  D." 

Act — G,  B.  MoOnrwell-'^^AU. — T.  A.  Macfarlane. 
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EMINENT  LAWYEES  OF  THE  LAST  CENTUEY. 

NO.  IV.— LORD  HAILES. 

James  Dalrymple,  the  first  and  great  Lord  Stair,  was  destined  to 
be  the  ancestor  of  a  singular  number  of  eminent  Scottish  lawyers. 
Hew,  his  thinl  son,  after  having  held  the  ofl&ce  of  Lord  Advocate, 
succeeded  his  father  in  that  of  Lord  President.      The  son  and 
grandson  of  this  Hew  Dalrymple  both  obtained  seats  upon  the 
Scottish  Bench.     David  of  Hailes,  fifth  son  of  Lord  Stair,  and  said 
to  have  been  the  ablest  of  the  family,  was  appointed  a  Commissioner 
for  th6  Union,  and  afterwards  Lord  Advocate.     The  subject  of  this 
sketch.  Sir  David  Dalrymple,  Lord  Hailes,  was  his  grandson,  and 
thus  a  direct  descendant  of  Stair.     He  was  the  eldest  son  of  Sir 
James  Dalrymple  of  Hailes,  his  mother  being  a  daughter  of  the 
sixth  Earl  of  Haddington,  and  was  bom  in  Edinburgh  on  the  28th 
of  October  1726.     Having  received  an  excellent  education,  first  at 
Eton  and  afterwards  at  the  University  of  Utrecht,  he  was  called  to 
the  Bar  in  the  year  1748.     He  never  seems  to  have  obtained  an 
eminent  position  as  a  practising  lawyer,  although,  according  to  one 
biographer,  "  he  was  much  admired  for  the  elegant  propriety  of  the 
cases  he  drew."    He  was  not  a  popular  speaker,  being  unfortunate 
in  both  voice  and  manner.     But  the  learning  which  he  exhibited 
gained  for  him  great  respect  in  his  profession ;  and  in  March  1766, 
after  only  eighteen  years  of  practice  at  the  Bar,  he  was,  in  the  room 
of  Lord  Nesbit,  elevated  to  the  Bench.    Ten  years  later  he  suc- 
ceeded Lord  Coalston  as  a  Lord  of  Justiciary. 

It  is,  we  need  hardly  say,  as  a  literary  man  that  Lord  Hailes  has 
earned  for  himself  so  eminent  a  name.  Few  professional  men  have 
ever  exhibited  such  literary  industry.  His  leisure  time,  both  when 
an  advocate  and  afterwards  when  a  judge,  must  have  been  very 
fully  occupied ;  for  from  1751  up  to  1790,  works  by  him  upon  a 
suiprising  variety  of  subjects  continued  to  pour  forth  from  the 
press.    The  variety  of  his  literary  undertakings  was  even  more 
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lemarkable  than  in  tlie  case  of  his  brother  judge,  Karnes.  Besides 
editing  and  translating  the  "works  of  others — ^he  was  a  historian,  a 
critic,  a  theological  writer,  a  biographer,  a  poet,  a  satirist  and 
dramatist— we  find  him  treating  in  the  heaviest  and  driest  of 
manners  our  national  annals ;  then  indulging  in  English  or  Latin 
verses ;  or  again,  fired  with  a  zeal  for  the  Christian  faith,  exerting 
all  his  powers  of  logic,  and  making  use  of  his  stores  of  learning  in 
an  attempt  to  crush  Gibbon ;  or  then,  in  a  more  playful  mood,  quietly 
giving  to  the  public  some  little  jeu  d! esprit.  In  a  list  of  his  worlis 
(including  such  anonymous  publications  as  have  been  traced  to  him), 
prepared  by  a  careful  biographer,  they  amount  to  forty-eight  in 
number;  but  this  does  not  embrace  articles  contributed  to  the 
various  magazines  of  the  day. 

Perhaps  the  most  valuable  works  of  Lord.Hailes  are  those  relat- 
ing to  the  history  of  Scotland  As  an  historian  he  had  no  graces  of 
style — he  dealt  only  with  facts — dry  facts,  and  valued  a  correct 
date  more  than  an  el^ant  expression.  'But  in  an  age  when  authors 
were  too  much  given  to  what  was  merely  fine  writing,  and  even 
historians  drew  upon  their  imaginations,  Hailes  did  a  good  work. 
Although  his  annals  were  too  dry  even  for  the  taste  of  Samuel 
Johnson,  they  called  forth  the  admiration  of  that  severe  critic.  He 
says,  "  It  is  in  our  language  I  think  a  new  mode  of  history,  which 
tells  all  that  is  wanted,  and  I  suppose  all  that  is  known,  without 
laboured  splendour  of  language  or  affected  subtlety  of  conjecture. 
I  never  before  read  Scotch  history  with  certainty."  Commencing 
with  the  reign  of  Malcolm  Canmore,  the  history  is  brought  down 
only  to  the  accession  of  the  House  of  Stuart;  but  in  separate 
treatises  he  has  thrown  ligtt  upon  the  period  of  the  later  Stuarts. 

As  a  legal  writer  Hailes  does  not  stand  so  high,  nor  did  he  do  so 
much  work,  as  Kames.     Of  course,  as  was  the  custom  with  eminent 
lawyers  of  that  day,  he  prepared  a  set  of  reports.     They  were  not 
however  published  until  more  than  thirty  years  after  his  deatk 
They  embrace  the  period  during  which  he  sat  on  the  Bench  (1766- 
1792),  and  are  valuable  as  a  supplement  to  the  Faculty  collection  for 
that  period,  because  of  the  notes  of  the  judges'  opinions  which  they 
contain.     In  1769  he  published  "  An  Examination  of  some  of  the 
arguments  for  the  High  Antiquity  of  the  Eegiam  Majestatem."    No 
subject  affords  greater  scope  for  legal  antiquarians  than  the  inquiry 
into  the  origin  and  authority  of  this  ancient  work.    The  controversy 
is  all  the  more  inviting  because  there  is  involved  in  it  a  question  of 
national  credit.     Did  we  steal  or  borrow  our  laws  from  our  English 
neighbours ;  or  did  they  from  us  ?    Was  this  work,  as  it  professes 
to  be,  compiled  for  the  benefit  of  King  David,  or  is  it  merely  an 
edition  of  Glanville  adapted  for  Scotland  ?    There  are  formidable 
authorities  on  both  sides.     On  the  one  hand,  Craig  refuses  to  receive 
it  as  genuine,  and  his  opinion  is  supported  by  that  of  Stair,  who 
agi-ees  with  him  in  thinking  that  this  work  was  stolen  from  Eng- 
land. On- the  other  hand,  Bankton  and  Erskine  claim  for  it  a  Scottish 
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origiii,  and  throw  discredit  upon  Glanville.  In  Hailes's  time  the 
controversy  had  revived.  It  was  of  a  nature  to  engage  his  attention, 
and  his  knowledge  of  early  Scottish  history  and  law  rendered  him 
a  very  competent  authority  upon  the  subject. 

Into  the  merits  of  this  controversy  he  indeed  professes  not  to 
enter.  "  I  do  not  pretend  to  determine,"  he  says,  **  whether  the 
author  of  Segiam  Majestatem  copied  £rom  Glanville  or  Glanville 
£rom  him."  But  by  his  careful  examination  o^  the  various  argu- 
ments made  use  of  by  those  who  upheld  the  antiquity  of  the  Begiam 
Majestatem,  he  certainly  does  little  to  strengthen  them,  and  his 
own  opinion  obviously  is — ^that  although  certain  passages  in  the 
work  may  be  genuine,  the  book  as  a  whole  cannot  be  accepted  as  a 
compilation  of  the  early  date  which  its  advocates  claimed  for  it. 
If  of  a  later  date,  then  the  presimiption  in  favour  of  its  English 
origin  becomes  much  stronger.  One  thing  is  characteristic  of  the 
author  in  this  inquiry.  At  the  very  outset  he  calls  attention  to  the 
fact  that  writers  on  both  sides  have  coiitented  themselves  by  appeal- 
ing to  the  edition  of  the  Segiam  Majestatem  published  by  Skene, 
and  have  not  studied  the  various  ancient  MSS.  of  the  work  still 
preserved  in  different  places,  Hailes  had  with  that  carefulness  and 
patience  which  distinguishes  him  as  a  writer  gone  over  these,  and 
come  to  the  conclusion  that  Skene  was  a  careless  if  not  indeed  an 
unfaithful  publisher.  Skene,  of  course,  is  a  champion  for  the  high 
antiquity  of  this  book.  Hailes  had  found,  on  comparing  the  various 
MSS.,  that  there  existed  in  them  references  to  GlanvUle  and  to  the 
decretals  of  certain  Popes.  In  Skene  the  references  appear  not  in 
the  text,  but  on  the  margin.  Now,  as  these  references,  if  part  of  the 
genuine  text,  would  have  disproved  the  antiquity  of  the  whole  work, 
a  suspicion  is  not  unnaturally  raised  against  the  honesty  of  the 
publisher.  In  the  inquiry  into  the  authenticity  of  the  Leges 
Malcolmi,  published  along  with  the  work  we  have  just  been  con- 
sidering, Hailes  followed  up  the  labours  of  Eames,  who  had  shown 
that  these  laws  belonged  to  a  later  date  than  that  of  Malcolm  II. 
The  result  of  Hailes's  inquiry  was,  in  the  opinion  of  Tytler,  to  prove 
that  the  work  was  not  deserving  of  any  credit,  being  an  entire 
fabrication  by  some  ignorant  and  unauthorized  individual.  The 
effect  of  this  work  of  destruction  begun  by  Kames,  and  continued 
by  Hailes,  has  been  to  leave  in  obscurity  the  question  of  when  and 
hpw  the  feudal  system  was  introduced  into  Scotland.  These 
pamphlets  are,  we  think,  interesting,  as  exhibiting  not  only  the 
intelligence  and  learning  which  Lord  Hailes  could  bring  to  bear 
upon  such  obscure  subjects,  but  also  his  thorough  dislike  to  anything 
approaching  literary  fraud.  Even  his  patriotism  does  not  bias  his 
mind  in  the  direction  of  overlooking  or  explainiog  away  the 
objections  raised  to  the  genuineness  of  these  works,  and  with  a 
remorseless  hand  we  see  bim  sweeping  away  the  fictions  originated 
by  national  pride. 

There  is  an  interesting  legal  argument  by  Lord  Hailes  preserved 
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in  the  "  Case  for  the  Countess  of  Sutherland,"  which  was  pre- 
pared by  him,  curiously  enough,  not  when  at  the  Bar,  but  after  his 
elevation  to  the  Bench.  Upon  the  death  of  an  Earl  of  Sutherland  in 
1766  three  claimants  for  the  title  appeared — one  of  these  was  the 
daughter  of  the  deceased  peer,  and  it  was  as  guardian,  acting  in  her ' 
interests,  that  Hailes  came  to  prepare  this  case.  The  main  point 
which  he  had  to  prove  was,  that  the  peerage  of  Sutherland  descended 
to  heirs.  It  was  contended  for  his  ward  that  upon  the  death  of  a 
certain  Earl  of  Sutherland  in  the  year  1517  the  title  had  been 
rightly  taken  up  by  his  sister  Elizabeth — her  ancestress.  On  the 
other  hand,  it  was  maintained  by  Gordon  of  Gordonstoun,  that  in 
1517  the  old  title  became  extinct,  and  that  a  new  peerage  had  been 
created  in  favour  of  the  lady's  husband  and  his  heirs-male  re- 
presented by  him.  A  third  claimant  appeared  in  the  person  of 
Sutherland  of  Forss,  who  rejected  the  story  of  this  new  creation, 
but  maintained  that  Elizabeth  had  improperly  assumed  the  title, 
which  ought  to  have  gone  to  the  branch  of  the  family  which  he 
represented.  The  original  patent  of  the  Sutherland  peerage  was 
admittedly  lost.  In  seeking  to  establish  the  case  for  his  young 
ward,  Hailes  laid  down,  and  maintained  with  great  force  and  a 
wonderful  amount  of  learning,  certain  general  propositions  of  great 
importance  in  peerage  law  and  of  much  historical  interest.  He 
had  to  show  that  female  succession  in  land  estates  was  always  the  law 
of  Scotland,  and  that  even  in  early  times  there  were  cases  of  jurisdic- 
tions and  of  titles  of  honour  descending  to  females.  In  order  to 
do  this  he  must  have  examined  the  chartularies  of  many  religious 
houses  enriched  by  the  gifts  of  pious  ladies,  and  also  the  pedigrees 
of  nearly  all  the  old  peerages  of  Scotland — no  trouble  seems  to  have 
been  spared  in  throwing  light  upon  the  points  at  issue.  There  will 
also  be  found  in  the  case  a  disquisition  upon  the  more  strictly  legal 
point  of  the  effect  of  a  grant  hceredihus  mis  establishing  its  identity 
with  a  grant  to  heirs  general. 

This  "  case  "  is  greatly  admired  by  Riddell,  and  in  his  "  Inquiry 
into  Scottish  Peerages,"  he  looks  upon  it  as  having  settled  the  question 
of  the  descent  of  honours  to  females.  He  is  very  indignant  at  Lord 
Camden,  who,  he  tells  us,  styled  the  deep  and  lucid  investigations 
of  the  Scottish  Judge  "foreign  matter,"  and  who  talked  of  clearing 
off  all  the  rubbish.  That  Lord  Hailes  may  have  indulged  at  greater 
length  upon  such  congenial  subjects  than  was  called  for  in  a  mere 
legal  document  is  highly  probable,  but  that  does  not  detract  firom 
the  merits  of  this  work  viewed  as  an  antiquarian  treatise. 

We  cannot  here  go  into  Hailes's  writings  upon  Church  antiquities. 
They  were  all  contributions  to  the  defence  of  the  faith  from  the 
attacks  of  Gibbon  and  others.  His  examination  of  that  historian's 
celebrated  chapter  went  through  three  editions,  and  perhaps  is 
the  most  generally  known  of  his  writings.  Into  purely  theological 
questions  he  did  not  enter,  but  kept  within  his  own  province  of 
historian  and  antiquary,  dealing  with  facts,  and  sifting  the  evidence 
^elating  to  them. 
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*  Lord  Hailes  is  not  generally  known  as  a  humourist  and  satirical 
writer;  yet  he  has  claims  to  be  considered  such,  although 
probably  had  he  been  distinguished  in  no  other  way  his  fame 
would  not  have  survived.  There  is  a  good  deal  of  grim  satbe  in 
the  text  which  he  chose  for  a  sermon  published  by  him  in  1761. 
In  October  of  that  year  two  British  ships  were  wrecked  off  the 
coast  of  East  Lothian.  The  country  people,  who  came  down  in  great 
numbers  to  the  scene  of  the  wreck,  are  said  to  have  behaved  very 
badly  in  plundering  the  imfortunate  survivors.  Lord  Hailes,  who, 
as  a  Haddingtonshire  proprietor,  was  scandalized  by  this  con- 
duct, printed,  under  the  title  of  "A  Sermon  which  might  have 
been  preached  in  East  Lothian,"  a  most  earnest  rebuke  and  ex- 
hortation to  those  who  had  been  guilty  in  this  matter.  The  text 
was, "  And  when  they  were  escaped,  then  they  knew  that  the  island 
was  called  Melita ;  and  the  barbarous  people  showed  us  no  little 
kindness,"  etc.  A  forcible  comparisoi^  is  then  drawn  between  the 
behaviour  of  these  barbarians  to  strangers  and 'that  of  his  civilized 
neighbours  to  their  own  fellow-countrymen.  It  was  believed  at 
the  time  that  this  sermon  had  a  great  effect  in  procuring  a  restitu- 
tion of  the  plunder  taken.  His  "Proposals  for  carrying  on  a 
certain  work  in  Edinburgh,"  dedicated  "  to  the  Patron  and  Pattern 
of  all  Castle  Builders,"  is  a  parody  upon  certain  proposals  by  Sir 
Gilbert  Minto  for  the  improvement  of  the  city  of  Edinburgh.  This 
j€u  d*esprit  is  rather  heavy,  but  is  curious  as  a  specimen  of  what 
passed  as  wit  in  the  Edinburgh  circles  of  that  time.  As  to  what 
the  "certain  work"  was  we  must  refer  our  readers  to  the  pub- 
lication itself,  a  copy  of  which  may  be  found  in  the  Advocates* 
library. 

In  1780  appeared  "The  Little  Freeholder,  a  Dramatic  Entertain- 
ment in  two  Acts."  This  has  usually  been  attributed  to  Lord 
Hailes.  It  bears  evidences  of  being  the  work  of  a  lawyer,  probably 
Scottish,  because,  in  addition  to  references  to  Scotland,  tne  Eng- 
lish system  of  jurisprudence  is  held  up  to  ridicule.  Lord  Hailes 
attempted  so  many  different  branches  of  literature  that  there  is 
nothing  improbable  in  his  experimenting  upon  the  drama.  We 
cannot  say,  having  read  this  production,  that  it  has  much  merit. 
The  dramatic  power  is  not  great,  and  the  wit  is  feeble.  It  is 
interesting,  however,  when  viewed  as  the  work  of  a  very  learned 
and  grave  old  judge,  who  generally  engaged  his  pen  in  the  elucida- 
tion of  ancient  history  and  the  vindication  of  Christian  mysteries. 
The  scene  is  laid  in  England.  A  certain  great  lord,  like  Ahab  of 
old,  has  coveted  the  site  of  a  small  freeholder's  cottage.  In  the 
absence  of  its  proprietor  he  gets  this  cottage  removed  and  re-erected 
on  some  spot  more  convenient  for  himself.  This  forms  the  principal 
incident  in  the  pieca  The  character  of  Hacqmll  the  lawyer,  who 
passes  off  as  an  eminent  attorney,  but  is  in  reality  the  clerk  to  a  bar- 
lister's  clerk,  is  not  badly  drawn,  but  is  not  very  original.  We 
yentore  to  quote  a  scene  in  which  this  lawyer  is  represented  as 
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giving  legal  advica  He  has  found  Snip,  the  small  freeholder,  and 
his  relation,  when  he  has  just  'discovered  what  has  been  done  by 
his  lordly  neighbour : — 

Snip. — Last  night,  as  I  suppose,  some  enemies  of  mine  carried 
off  my  freehold,  my  castle,  and  set  it  down  here  on  the  common, 
.  .  .  and  that  distresses  me,  but  if  there  be  law  in  England  I  will 
have  it     Kinsman,  you  know  the  law ;  what  must  I  do  ? 

HacquUl. — In  law  there  is  a  remedy  for  every  wrong ;  and  we 
consider  the  peculiar  glory  of  our  law  to  consist  in  this,  that  its 
remedies  are  multifarious, — for  example,  you  may  put  in  a  bill  of 
equity  before  my  Lord  Chancellor. 

^m>.— WhaVs  that  ? 

HacquUL — Equity  enlargeth  a  claim  beyond  that  which  the  com* 
mon  law  alloweth.  • 

Snip, — No,  that  won't  do, — ^my  cause  must  not  go  before  mj 
Lord  Chancellor. 

HacquUl, — Well,  then,  let  us  go  to  Bancum  Begis,  as  we  say  in 
Latin,  to  the  King's  Bench.  There  we  wiU  make  a  declaration  that 
defendant,  aided  by  John  Doe  and  Bichard  Boe,  and  so  forth,  did 
vi  et  arniis  carry  away  your  houi3e. 

Snip. — John  Doe,  I  can  say  nothing  to  the  man.  I'm  sure  there 
is  never  such  a  name  in  all  our  parish.  As  for  Bicbard  Boe  I  know 
him  well ;  an  old  blind  fiddler  that  Uves  three  miles  off;  and  I  dare 
swear  that  he  never  groped  his  way  to  my  freehold.  Bichard  Boe 
carry  away  my  poor  castle  !    No,  that  don't  tell. 

HacquiU. — Hah,  hah !  why  they  are  men  whom  the  law  always 
employs  in  matters  of  wrong  and  riot. 

Snip. — ^The  law  employs  men  to  commit  wrongs  and  riots.  That 
is  not  constitutional,  is  it  ? 

HcLcquill. — Stick  to  your  goose,  good  kinsman,  stick  to  your  goose, 
and  leave  law  to  those  who  understand  it 

Snip. — I  don't  pretend  to  know  much  of  the  law ;  but  I  think  I 
know  something  of  the  constitution  as  being  a  freeholder ;  I  will 
have  nothing  to  do  with  your  Bancum^  and  your  ifces,  and  your 
Does. 

HacguUl. — Then  let  us  step  aside  into  the  Court  of  Exchequer; 
we  may  take  our  cause  thither,  by  supposing  the  King  to  have 
some  interest  in  your  house,  or  its  contents.  .  .  .  Well,  well,  it  is 
my  decided  opinion  that  this  cause  be  treated  in  the  Common  Fleas 
as  a  civil  action. 

Snip. — A  civil  action  ?  Do  you  call  it  a  civil  action  to  cany 
away  my  freehold !  It  was  a  most  uncivil,  inhuman,  traitorous, 
tyrannical,  diab 

HacquUL — Patience,  dear  Snip,  remember  my  dictum  at  the 
breaking  of  this  cause :  "  Stick  to  your  goose." 

It  was  natural  that  so  learned  and  so  painstaking  a  man  as  Lord 
Hailes  should  give  great  satisfaction  as  a  Judge.  In  the  Justiciaiy 
Court  he  used  to  impress  the  audiences  by  the  solemn  manner  in 
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which  he  administered  the  oaths,  and  pronounced  his  sentences* 
While  his  intensely  honest  and  upright  nature  filled  him  with  a 
horror  for  crime,  he  was  not  without  compassion  for  the  unfortunate 
prisoners,  a  rarer  characteristio  of  a  Judge  in  those  days  than  for- 
tunately it  is  now. 

He  mingled  Uttle  m  society,  finding  his  chief  pleasure  in  and 
occupying  his  leisure  with  literary  work.  But  he  had  his  circle  of 
special  friends,  embracing  such  men  as  Warburton,  Lord  Hardwicke, 
and  Horace  Walpole.  He  lived  usually  at  his  pleasant  seat  of  New 
Hailes,  where  there  still  remains  what  doubtless  he  considered  his 
greatest  treasure,  a  fine  collection  of  books.  It  was  here  that,  in 
1792,  at  the  age  of  sixty-six,  after  a  brief  illness,  he  died. 

A  comparison  may  not  unnaturally  be  drawn  between  Hailes  and 
Karnes.  They  were  the  two  literary  Scotch  lawyers  of  the  last 
century, — contemporaries,  and  sitting  upon  the  same  Bench,  both 
most  industrious  authors,  and  both  to  a  certain  extent  dealing  with 
the  same  subjects.  But  Kames  was  more  of  a  philosopher,  Hailes 
a  historian  and  critic.  .  You  must  go  to  Kames  for  ingenious 
theories,  to  Hailes  for  facts  and  coiTect  dates.  It  is  a  characteristio 
remark  in  his  case  for  the  Countess  of  Sutherland,  when  he  says, — 
'^ Historical  facts  are  often  adapted  to  reasons  presupposed;  the 
claimant  has  chosen  an  humbler  method  of  investigation — she  has 
ascertained  the  fact  before  presuming  to  make  any  inquiry  into 
the  reason  of  it."  Kames*s  works  are  more  ambitious, — but  the 
practical  value  of  those  of  Hailes  is  probably  greater.  His  great 
merit  as  an  historical  investigator  is  that  he  applies  to  doubtful 
points  the  most  rigid  tests,  and  always  seeks  for  the  most  satis- 
factory autHorities,  and  it  is  this  merit  which  gives  to  his  works 
a  great  and  lasting  value.  W.  G.  S.  M. 
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It  has  never  been  decided  in  Scotland  that  an  action  for  damages 
in  respect  of  slander  of  A  uttered  during  his  lifetime  can  be  brought 
after  As  death  by  his  representatives,  nor  is  there  anything  which 
can  be  called  authority  on  either  side  of  the  question.     It  has  been 
settled  certainly  that  such  an  action  is  not  quite  in  the  same  posi- 
tion as  an  ordinary  claim  for  pecuniary  damage — i.e.  compensation 
in  respect  of  delict.    For  the  Court  has  expressly  aflSrmed  the  right 
of  a  widow,  who  was  slandered  during  her  husband's  lifetime,  to  sue 
for  damages  without  the  concurrence  of  the  husband's  executor. 
It  does  not  appear  what  became  of  the  nxoney,  but  the  instance  was 
held  to  be  good,  and  in  that  case,  at  least  if  the  damages  consisted 
<Asol(Uiumy  one  does  not  see  what  the  executor  could  have  claimed. 
There  is  also  a  dictum  to  the  effect  that  a  woman  under  coverture 
could  insist  in  a  claim  for  solatiwm,  without  her  husband's  consent^ 
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but  this  would  probably  be  confined  to  such  claims  as  were  not 
based  on  any  patrimonial  loss  to  the  estate  administered  by  the 
husband.     Such  a  claim  is  certainly  that  for  vindication  of  good 
name,   one  of   the  primordial   rights   of  all  men   and   women. 
But   these   points  do  not  much    affect    the  question  of  trans- 
missibility.      Undoubtedly    marriage  operates  an  assignation  of 
many  rights,  but  it  is  not  so  universal  a  title  as  succession,  and 
to  suppose  that  their  operation  is  equally  extensive  is  to  beg  the 
question.     Had  this  particular  right  of  action  been  held  to  vest  in 
the  iusband  of  the  injured  woman,  it  might  then  plausibly  have 
been  argued  that  the  right  so  conveyed  by  marriage  must  descend 
to  the  husband's  representatives,  the  ground  of  assignation  being 
the  same  in  both  cases,  viz.  patrimonial  interest.     But  the  circum- 
stance that  the  right  is  reserved  in  the  personality  of  the  married 
woman  does  not  enable  us  to  decide  the  question  whether  the 
representatives  of  a  slandered  man  can  sue  for  damages.    There 
may  be  a  good  reason  why  all  dead  men  should  be  held  to  have 
been  in  ituyra  when  they  died,  because  they  had  not  brought  an 
action  for  slander  into  the  Court  or  closed  a  record  in  such  an 
action.     It  is  not,  however,  contained  in  the  maxim,  "  ouciio  persor^ 
alis  moritur  cum  persona^'  which  is  not  part  of  the  common  law  ot 
Scotland.    For  instance,  in  our  country  it  did  not  require  a  statute 
to  vest  in  the  representatives  of  A  fdl  persoilal  rights  of  action 
based  on  delict  which  were  competent  to  A.    This,  however,  was 
the  case  in  England,  where  an  action  of  trespass  for  chattels  carried 
away  was  first  conferred  on  executors  by  4  Ed.  III.,  c.  7.    This 
statute  is  understood  to  be  equitably  extended  to  many  cases  where 
the  executry  is  diminished  in  consequence  of  the  debet.     So  also  a 
right  to  sue  for  damage  in  respect  of  A's  death  through  negligence 
was  first  given  to  A's  executors  by  9  &  10  Vict.,  c.  93.     This  is,  of 
course,  in  most  cases,  a  larger  claim  than  would  have  vested  in  A,  had 
his  injuries  not  proved  fatal.    And  the  rule  of  Intransmissibility  still 
holds  in  England,  so  far  as  not  relaxed  by  statute ;  and  so  executors 
cannot  sue  for  injury  to  the  person,  feelings,  or  reputation  of  the 
deceased,  and  a  trustee  under  an  adjudication  is  in  the  same  position 
with  reference  to  such  injuries  sustained  by  the  bankrupt,  whether 
before  or  after  bankruptcy.      It  is  true  that  the  Civil  Law,  while  it 
permitted  the  JUiiis  farnilias  inpotestate  to  sue  the  actio  injuriarum 
swo  nomine,  excepted  this  right  from  those  passing  by  succession. 
Gfdus  says,  in  speaking  oi  actiones  pomales  ex  maleficiis :  "  Heredibus 
actoris  hujusmodi  actiones  competunt  nee  denegantur,  excepta  in- 
juriarum actione,  et  si  qua  alia  similis  inveniatur  actio."     The  only 
other  action,  which  did  not  transmit,  was  the  querela  inofficiosi 
testamenti,  a  reduction  of  a  will  on  the  assumed  insanity  of  the 
testator  in  departing  from  the  ordinary  mode  of  distributing  his 
property  and  thus  offending  the  sensitive  affections  of  his  heir. 
There  is  therefore  in  these  two  cases  the  common  element  of  a 
vindication  of  character,  for  we  must  remember  that  the  Romans 
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attached'  much  greater  importance  and  solemnity  to  wills  than  we 
do.  In  a  passage  in  the  Digest,  with  reference  to  an  action  for 
fraudulent  deterioration  of  property,  it  is  said  to  transmit  because 
"  rei  continet  persecutionem."  This  (juite  supports  the  distinction 
stated  above  between  claims  for  solatium  and  ordinary  claims  for 
pecuniary  compensation  based  on  delict.  The  question  therefore 
comes  to  be,  whether,  apart  from  any  question  of  moray  and  even 
where  there  has  been  no  opportunity  to  raise  action,  a  just  claim  for 
damages  in  respect  of  slander  is  to  be  cut 'off  by  the  death  of  the 
slandered  party,  the  law  at  the  same  time,  not  recognising  a  right  in 
the  deceased's  next-of-kin  to  sue  for  solatium  to  their  feelings.  No 
doubt  the  claim  is  one  which  should  be  made  at  once.  It  comes  in 
place  of  the  Palinode  before  the  Commissary  Court,  where  recanta- 
tion was  ordered ;  and  probably  a  public  retractation  and  apology 
may  be  a  good  defence  in  certain  actions  for  slander.  But  then  the 
executors,  coming  in  place  of  the  deceased,  are  liable,  as  well  as  he, 
to  a  plea  of  mora.  It  would  unquestionably  be  in  many  cases  a 
rash  inference,  that  the  deceased  had  abandoned  a  claim,  because  he 
had  not  raised  an  action.  Poverty,  want  of  evidence,  want  of 
advice,  might  be  adequate  reasons  for  his  not  doing  so.  The  ques- 
tion is  apparently  one  of  the  presumed  intention  of  the  deceased. 
There  is  little  doubt  that  if  action  had  been  raised  the  executors 
would  have  sufficient  title  to  carry  it  on.  "  Pcenales  autem  actiones, 
si  ab  ipsis  principalibus  personis  fuerit  contestatcBy  et  heredibus 
dantur,  et  contra  heredes  transeunt." — Inst.  iv.  12,  1.  It  would, 
however,  be  very  strange  if  the  intention  of  the  deceased  could  be 
ascertained,  e.g.  from  letters  written  by  him,  and  if  the  title  of  the 
executors  depended  on  this.  Or  if  the  deceased  directed  his 
executors  in  his  will,  or  by  a  separate  writing,  to  raise  an  action, 
would  this  be  held  to  confer  a  sufficient  title  ?  Or  can  a  man's 
feelings  and  his  estate  be  so  completely  separated,  that  his  right  to 
a  large  sum  of  money  in  name  of  damages  is  extinguished  by  his 
death  ?  It  would  rather  appear  that  there  may  be  legitimate  feel- 
ings of  survivors  entitled  to  satisfaction,  for  whom  therefore  the 
executors  might  recover  in  trust,  as  is  done  subject  to  the  direction 
of  a  jury  under  the  Act  9  &  10  Vict.  c.  93.  The  general  result 
rather  seems  to  be,  that  a  very  short  period  of  prescription  should 
he  established  for  actions  based  on  slander,  whether  for  solatium  or 
fott  compensation.  This  apparently  was  the  rule  in  Civil  Law,  which 
directed  that  all  Praetorian  actions,  being  those  in  posnam  or  at 
least  based  on  delict  (for  they  might  be  rei  persecutorice),  should  be 
brought  within  a  year.  There  must  surely  have  been  some  more 
soUd  foundation  for  this  comprehensive  rule  than  that  indicated  by 
Justinian,  when  he  says :  "  Nam  et  ipsius  Prsetoris  intra  annum  erat 
imperium." 
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THE  AMERICAN  LAW  REGARDING  THE  LIABILITY 
OF  A  MASTER  FOR  THE  WRONGFUL  ACTS  OF  HIS 
SERVANT. 

{From  the  Albany  Law  Journal,) 

In  the  many  and  various  relaiiions  and  exigencies  of  social  life  it  is 
frequently  found  impossible  for  a  man  to  superintend  or  execute 
his  own  business,  and  hence  a  necessity  arises  to  engage  others  to 
assist  him,  and  intrust  them  with  the  performance  of  duties  devolv- 
ing on  himself.  Once  this  necessity  was  acknowledged,  it  became 
necessary  for  law  to  regulate  and  define  the  accountability  of  such 
as  employed  a  §ervant  or  agent,  or  intrusted  him  with  the  execution 
of  any  business.  And  this  the  law  did,  on  the  natural  and  obvious 
principle  that,  as  the  master  was  himself  liable  for  any  wrong  or 
injury  to  others  in  the  performance  of  his  work,  so  one  whom  he 
employed  as  his  servant  was  his  instrument,  and  cast  upon  him  the 
same  liability  as  if  the  act  were  done  by  himself.  There  is  thus  an 
identity  between  the  principal  and  his  agent ;  the  one  being  the 
alter  ego  of  the  other;  and  the  law  formulated  this  natural  and 
universally  accepted  principle  into  the  well-known  maxim : — "  qiU 
facit  per  alium,  facit  per  se!' 

Therefore,  the  law  of  all  civilized  countries  lays  it  down  as  a 
cardinal  principle,  that  when  a  man  commands  Ym  servant,  either 
expressly  or  by  implication,  to  do  any  act,  or  carry  on  any  business, 
he  shall  be  considered  as  acting  himself.  This  relationship  of  master 
and  servant  is  also  applicable  to  many  other  relations  in  the  worlds 
such  as  between  principal  and  agent,  owners  and  masters  of  ships, 
merchants  and  factors,  and  all  such  others  as  have  authority  to  en- 
force obedience  to  their  orders  from  those  whose  duty  it  is  to  obey 
them,  and  whose  acts,  as  far  as  confomuible  to  their  duty  and  office, 
are  esteemed  the  acts  of  their  principals.  4  Bac.  Abr.  583; 
Smith's  Master  and  Servant,  187. 

The  responsibility  which  attached  to  a  master  was  originally 
based  upon  the  control  and  superintendence  which  he  exercised  over 
his  servant,  as  well  as  the  identity,  and  this  control  grew  out  of  the 
original  status  of  a  servant,  which  we  know  to  have  been  synony- 
mous with  the  word  slave.  Hence  in  the  civil  law  the  liability  was 
confined  to  a  person  standing  in  the  relation  of  pater-familias  to 
the  person  doing  the  injury.  (Inst  lib.  4,  tit.  3,  §  1 ;  Dig.  lib.  9, 
tit  3.)    Thus  in  Colquhoun's  Roman  Law,  vol.  i.  §  431 : 

"  To  the  system  of  slavery  is  referable  the  doctrine  of  the  English 
law  of  principal  and  agent;  for  the  slave  was  as  it  were  a  part  of 
the  master.  The  English  law  has  transferred  the  maxim  to  servants, 
and  those  are  held  to  be  such  even  though  hired  but  for  the 
moment,  as  porters,"  etc. 

In  determining  the  extent  of  the  master's  liability,  and  in  dis- 
criminating the  various  relations  and  circumstances  in  which  this 
liability  exists,  it  would  be  desirable  to  bear  this  element  of  con- 
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trol  in  mmd,  for  it  will  be  found  very  useful  in  solving  some  of 
the  questions  that  arise  out  of  the  relationship  of  master  and 
servant.  It  was  on  this  ground  cases  were  decided  making  the 
master  liable  for  the  tortious  acts  of  the  servant  even  against  the 
master's  orders,  when  the  master  was  present,  and  bound  to  exert 
this  control.    Sheaih  v.  WUsony  9  C.  and  P.,  607. 

However,  because  of  the  enlargement  of  business  agencies,  and 
the  wider  extent  of  men's  efforts  in  modern  times,  there  must  be 
numerous  occasions  where  this  element  of  direct  personal  control 
cannot  enter,  and  hence  we  must  se&  lo  establish  the  liability  upon 
other  and  more  practicable  grounds. 

It  must  be  maintained,  therefore,  that  in  the  absence  of  this  con- 
trol, the  liability  which  attached  formerly  because  of  it  must 
necessarily  be  modified,  or  not  so  strictly  defined,  for  the  servant  or 
agent  must  now  be  allowed  a  greater  discretion  and  freer  action* 
In  the  adjudication  of  such  cases,  the  policy  of  the  law  should  ever 
have  before  it  two  principal  aims — the  one  to  afford  third  parties, 
or  the  public,  reasonable  and  adequate  protection  from  injury  or 
violence ;  the  other,  to  fix  the  liability  of  the  master  so  it  shall  not 
be  in  the  power  of  every  servant  to  subject  his  master  to  what 
actions  or  penalties  he  pleases. 

Since  it  is  an  unquestioned  and  universal  rule  of  law  that  a 
master  is  responsible  dvUiter  to  third  parties  for  injuries  sustained 
by  them,  through  a  servant  carrying  out  his  master's  orders  or 
executing  his  business,  it  will  be  only  necessary  to  discuss  this 
subject  under  the  following  heads : 
.  I.  Liability  for  the  negligence  or  unskilfulness  of  a  servant. 
IL  Liability  for  the  wilful  aild  malicious  acts  of  a  servant. 
IIL  Liability  for  injury  to  a  servant  by  act  of  a  fellow  servant. 
IV.  liability  for  acts  of  a  contractor's  servant. 
L  Some  of  our  earliest  reported  cases  clearly  fixed  this  liability ; 
and,  indeed,  it  seems  strange  to  question  it,  since  there  is  an  implied 
contract  strictly  and  imperatively  binding  that  a  master  shall  at  his 
peril  employ  servants  who  are  skilful  and  careful.      Reeve,  517; 
1  Salk.  441;    Oilmariin  v.  The  Mayor  of  New  York,   55   Barb. 
108. 

Indeed,  we  cannot  conceive  the  simplest  state  of  civilized  society 
where  such  a  rule  would  not  be  in  force.  It  is  indispensable  to 
the  security  of  the  rights  and  property  of  all  who  may  be  affected 
by  such  negligence  or  default.    Pothier  on  Obligations,  453-456. 

So,  if  a  servant  in  the  performance  of  any  work  or  duty  injure 
aiiother  or  his  property  through  unskilfulness,  the  master  must  be 
liable,  as  by  imdertaking  the  work  he  impliedly  warrants  the 
competency  and  skilfulness  of  his  servants.  1  Black.  Com.  431 ; 
Story  on  BaUm.  400-406. 

A  distinction,  however,  has  been  taken  where  the  negligence  is 
in  defiance  of,  or  in  disobedience  to,  the  orders  of  the  master,  or 
where  it  was  wilful ;  but  it  must  be  maintained  that  such  a  dis- 
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tinction  is  unwarrantigble  and  dangerous.  Once  such  a  distinctioii 
is  made  and  recognized,  there  must  be  a  serious  risk  to  person  and 
property,  and  a  liability  for  injury  will  be  difficult  to  fix,  and  may 
be  in  most  instances  avoided,  as  a  person  might,  and  naturally 
would,  claim  exemption  by  attributing  the  injury  to  a  negligent  or 
wHf  ul  disobedience  of  orders.  On  this  head,  Judge  Grier  remarked 
in  Phila.  &  Reading  R  R  Co.  v.  Derby,  14  How.  (U.S.)  468 :  "  K 
such  disobedience  could  be  set  up  by  a  railroad  company  as  a 
defence,  when  charged  with  negligence,  the  remedy  of  the  injured 
party  would  in  most  cases  be  illusive,  discipline  would*  be  relaxed, 
and  the  danger  to  life  and  limb  of  the  traveller  greatly  enhanced." 

And  in  justice,  it  should  never  exonerate  one  from  a  liability ;  for 
negligence  can  only  arise  where  there  is  some  dvty,  and  surely  no 
one  ought  to  be  allowed  to  disregard  a  duty  because  of  another's 
negligence  to  whom  he  has  intrusted  the  performance  of  that  duty. 

Of  course,  it  is  presumed  the  negligence  takes  place  while  the 
servant  is  in  the  master's  service.  The  statute  law  of  New  York 
stringently  but  justly  holds  the  principal  to  this  liability,  for  the 
owners  of  carriages  for  the  conveyance  of  passengers  on  a  turnpike 
or  public  highway  are  liable  for  all  injuries  done  to  any  persons  by 
the  act  of  the  driver,  whether  such  act  be  wilfid,  Tiegligent,  or 
otherwise,     1.  E.  S.,  696. 

Everywhere  the  tendency  of  the  law  at  present  is  to  fix  this 
liability  very  strictly  and  unequivocally.  Story  says  (Agency,  § 
452) :  "  A  principal  is  liable  to  third  parties  in  a  civil  suit  for 
negligence,  and  other  malfeasances,  or  misfeasances  and  omission 
of  duty  of  his  agent  in  the  course  of  his  employment,  although 
the  principal  did  not  authorize,  or  justify  or  participate  in,  or 
indeed  know  of  such  inisconduct,  or  even  if  he  forebode  them  or 
disapproved  of  them/'  In  ffou^e  v.  Newmarch,  12  Allen,  49,  Judge 
Hoar  said:  ''The  authorities  all  agree  that  when  an  suction  ia 
brought  against  a  master  for  an  injury  occasioned  by  the  servant's 
negligence  in  his  service,  it  is  no  defence  that  the  master  directed 
the  servant  to  be  careful,  or  even  that  he  cautioned  him  against  the 
particular  act  of  negligence  which  produced  the  injury." 

In  Croft  V.  Alison,  4  B.  &  Aid.  590,  the  case  showed  that  the 
defendant's  servant  had  wilfully  struck  the  plaintiffs  horses  when 
drawing  his  master's  carriage,  in  order  to  extricate  himself  from  an 
entanglement  of  the  carriages,  occasioned  by  his  own  fault,  and 
thereby  had  caused  an  injury  to  the  plaintiffs  carriage ;  and,  in 
consequence,  a  verdict  for  the  plaintiff  was  given  on  the  case,  for 
negligence.  See,  further,  Andrus  v.  Howard,  36  Vt.  248  j  Southtciek 
V.  Ustes,  7  Cush.  385 ;  Chapman  v.  N.  Y.  Central  R.  R.  Co.,  33  K 
Y.  369  ;  PickeTis  v.  Dieck^,  21  Ohio,  212. 

II.  In  this  second  division  of  the  subject,  we  .have  to  encounter 
the  most  troublesome,  and  practically  the  most  important  considera- 
tions which  more  intimately  concern  the  public,  and  more  frequently 
press  themselves  upon  our  attention.    Since,  in  the  vast  field  and 
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direction  in  which  men's  operations  are  conducted  in  modem  times, 
there  cannot  be  that  direct  personal  superintendence  and  control 
over  their  servants  and  agents  as  there  could  when  men's  efforts 
were  more  limited  and  restricted,  the  grave  question  arises,  How  are 
we  to  limit,  fix,  or  define  the  responsibility  of  a  laaster  for  the  acts 
of  his  servant,  either  wilful  or  msdicious  ?  The  gist  of  the  inquiry 
will  be  more  significantly  and  pointedly  brought  to  the  mind  by 
asking  two  questions :  Is  the  master  responsible  for  all  the  wilful 
or  malicious  acts  of  his  servant  while  he  continues  in  his  employ  ? 
Is  he  responsible  for  any  of  the  wilful  or  malicious  acts  of  his 
servant  while  he  continues  in  his  employ  ?  No  one  will  dare  to 
answer  the  first  question  unqualifiedly  in  the  affirmative,  nor  would 
any  venture  to  answer  the  other  in  the  negative.  Therefore,  we 
have  narrowed  the  question  to  this  extent,  and  are  forced  to  this 
conclusion,  that  there  must  be  a  responsibility ;  and  the  question 
now  is,  under  what  circumstances,  and  how  far  does  it  extend  ? 

To  determine  this  it  will  be  best,  first,  to  examine  a  few  of  the 
leading  cases,  noting  their  peculiar  facts,  and  the  decision  resting 
upon  them,  and  thus  find  out  if  we  can  in  some  way  evolve  a 
general  law  or  principle  controlling  them. 

The  leading  case  on  this  subject,  and  the  one  to  which  reference 
is  most  frequently  made,  is  MacManus  v.  Crickett,  1  East,  106. 
There  the  defendant's  servant,  while  in  his  employ,  wilfully  drove 
against  the  plaintiff,  causing  an  injury,  and  it  was  held,  that  to 
make  the  master  liable  for  the  tortious  acts  of  his  servant,  the  act 
must  have  been  shown  to  have  been  cotnmitted  by  the  servant, 
while  in  the  service  of  his  master.  The  Court  in  this  case  re- 
marked :  "  That  when  a  servant  quits  sight  of  the  object  for  which 
he  is  employed,  and  without  having  in  view  his  master's  orders, 
pursues  that  which  his  own  malice  suggests,  he  no  longer  acts  in 
pursuance  of  the  authority  given  him,  and  his  master  will  not  be  . 
answerable  for  such  act."  But  the  Court  added :  "  This  doctrine 
does  not  at  all  militate  with  the  cases  in  which  a  master  has  been 
holden  liable  for  the  mischiefs  arising  from  the  negligence  and 
unskilfulness  of  his  servant,  who  had  no  purpose  but  the  execution 
of  his  master's  orders." 

In  Seymour  v.  Greenwood,  6  H.  &  N.  359,  the  plaintiff,  a  passenger 
by  an  omnibus,  while  being  forcibly  removed  from  it  by  the  guard 
in  charge,  was  thrown  on  the  ground  and  seriously  injured..  The 
proprietor  of  the  omnibus,  on  being  applied  to  for  compensation, 
stated  the  plaintiff  was  drunk  and  refused  to  pay  his  fare.  The 
plaintiff  did  not  deny  that  he  had  been  drinking.  IFeld,  that  the 
proprietor  was  liable,  as  the  guard  was  executing  the  commands  of 
the  master  when  the  injury  was  committed,  and  in  the  ordinary 
course  of  the  employment  intrusted  to,him. 

In  lyons  V.  Martinis  Ad.  &  El.  512,  the  servant  of  a  master  was 
authorized  merely  to  distrain  cattle  damage  feasant,  but  he  deliber- 
ately drove  the  cattle  from  the  highway  into  his  master's  close,  and 
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there  distrained  them.  It  was  field  the  master  could  not  be  liable, 
as  the  act  was  entirely  unauthorized  and  unlawful,  and  (nU  of  the 
course  and  scope  of  his  employment.  It  was  held  in  Allan  v.  Lcmdon^ 
etc,  JS,  B.  Co,,  E.  L.  R  6,  Q.  B.  65,  where  a  clerk,  on  suspicion,  had 
a  person  arrested  for  abstracting  money  from  a  till,  that  the  defen- 
dant was  not  liable,  a>s  it  was  not  at  all  wUhin  the  business  of  the 
derk  to  do  the  a/:t 

We  shall  next  examine  a  few  leading  cases  in  this  country,  and 
they  wiU  be  found  fully  in  harmony  with  these  cases.  In  Wright 
V.  Wilcox,  19  Wend.  343,  the  defendant's  son,  driving  a  waggon, 
wilfully  and  designedly  drove  over  and  injured  the  plaintifTs  son, 
a  minor.  Here,  the  action  was  not  sustaiiied,  on  the  ground  that 
it  was  an  independent  tort,  and  in  no  way  connected  with  the  defeTi- 
dain£s  business.  In  Vandiver  v.  Penn.  JS.  JR.  Co.,  42  Penn.  365,  a 
conductor  forcibly  removed  the  plaintifiTs  husband  from  the  cars  for 
not  paying  his  fare,  or  showing  his  ticket,  and  in  doing  so  he 
received  injuries  of  which  he  died.  His  widow  brought  action 
against  the  company  and  recovered.  Heed,  J.,  said  in  giving  the 
judgment :  "  A  railway  company  selects  its  own  agents  at  its  own 
pleasure,  and  it  is  bound  to  employ  none  except  capable,  prudent, 
and  humane  men."  In  New  York,  in  ffiggins  v.  Watervliet  £  T. 
R.  B.  Co.,  46  N.  Y.  23,  it  was  hdd,  where  a  conductor  ejected 
plaintiff  for  being  drunk  and  disorderly,  when  it  turned  out  he 
was  not,  that  the  master  was  responsible,  when  such  act  was  com- 
mitted in  the  business  of  the  m/tster,  and  vrithin  the  scope  of  the 
servant's  employment,  and  though  in  doing  it  he  departed  from,  ike 
iiistrudions  of  the  master.  Andrews,  J.,  in  giving  judgment,  laid 
great  stress  on  this  being  a  duty,  and  within  the  scope  of  the  con- 
ductor's  business,  as  intrusted  to  him  by  the  company,  and  he 
remarked :  "  The  rule  is  founded  on  policy  and  convenience. 
Every  person  is  bound  to  use  due  care  in  the  conduct  of  his 
business.  If  the  business  is  committed  to  an  agent  or  servant,  the 
obligation  is  not  changed." 

A  late  case  in  Ohio  laid  down  the  same  doctrine — The  Little 
Miami  B.  B.  Co.  v.  Wetmore,  19  Ohio  110 — ^where  White,  J.,  said: 
"  Beyond  the  scope  of  his  employment  the  servant  is  as  much  a 
stranger  to  his  master  as  any  third  person,  and  the  act  of  the  ser- 
vant not  done  in  the  execution  of  the  service  for  which  he  was  en- 
gaged cannot  be  regarded  as  the  act  of  the  master."  A  late  case  in 
New  York  is  regarded  as  very  important  in  this  connection.  This 
is  the  case  of  Isaacs  v.  Third  Ave.  B.  B.  Co.,  47  N.  Y.  122.  The 
plaintiff,  an  old  lady  on  defendant's  car,  desired. to  get  off,  and  asked 
the  conductor  to  stop  the  car.  He  replied  the  car  was  stopped 
enough,  and  while  it  was  in  motion  threw  her  from  the  car  with 
great  violence  out  upon  the  pavement,  whereby  she  was  seriously 
injured.  This  was  held  a  wilful  and  wanton  trespass  not  in  per- 
f(yrmance  of  any  duty  to  or  of  any  act  authorized  by  the  deftndaid, 
and  that  he  was  not  liable. 
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Now,  from  an  analysis  of  these  cases,  we  think  the  following 
principles  are  fairly  deducible : — 

1.  A  master  is  liable  for  the  wilful  and  malicious  acts  of  his 
servant  when  they  happen  in  the  perfonnance  of  any  duty  in  the 
ordinary  course  of  his  employment,  or  under  the  scope  of  the 
authority  either  expressly,  impliedly,  or  by  usage  conferred  {Seymcmr 
V.  Oreentooody  6  H.  &  N.  359 ;  Philadelphia  &  Beading  JR.  JR.  Co.  v. 
Derby,  14  How.  468 ;  Moore  v.  B.  B.  Co.,  4  Gray,  65 ;  Bamsden  v. 
Boston  &  Albany  B.  B.  Co.,  104  Mass.  117). 

2.  A  master  is  not  liable  for  the  wilful  ^and  malicious  acts  of  his 
servant,  when  they  happen  outside  of  the  scope  of  his  employment 
and  are  in  no  way  connected  with  the  execution  of  his  master's 
business  or  orders  {Lyons  v.  Martin,  8  A  &  E.  512 ;  Coleman  v. 
Biches,  16  C.  B.  104;  Frazer  v.  Freeman,  43  K  Y.  566 ;  Isaacs  v. 
Third  A^e.  B.  B.  Co.,  47  id.  122). 

3.  A  master  is  liable,  even  though  the  wilful  and  malicious  acts 
are  within  the  second  principle,  when  there  is  a  contract  or  obliga- 
tion between  him  and  the  injured  party  ( Weed  v.  Panama  B.  B.  Co., 
17  K  Y.  362 ;  Blackstoke  v.  N.  T.  <fe  Erie  B.  B.  Co.,  48 ;  Goddard  v. 
Orand  Trunk  B.  R  Co.,  57  Me.  202 ;  Angell  and  Ames  on  Corp 
p.  404,    ' 

III.  An  examination  of  the  third  division  of  the  subject  need  not 
be  very  long,  as  the  principles  which  govern  in  such  cases  are  well 
established  and  recognized,  for  the  obvious  reasons  of  right  and 
justice  on  which  the  law  is  founded  are  too  plain  to  be  misunder- 
stood or  disputed.  A  servant  in  engaging  in  a  master's  employment 
must  know  the  nature  of  the  risks  he  undertakes;  he  must  be  aware 
that  others  are  employed  in  the  same  business  or  general  employ- 
ment as  himself;  that  accordingly  he  is  liable  to  certain  accidents 
from  either  the  wilfulness  or  negligence  of  these  his  fellow-servants; 
therefore  it  is  supposed  he  weighs  all  these  circumstances,  and  that 
they  enter  into  his  claim  for  remuneration,  or  are  necessary  inci- 
dents of  his  engagement.  It  is  evident  that  it  would  be  as  imprac- 
ticable, absurd,  or  even  perilous,  for  a  master  to  guarantee  the  safety 
and  exemption  of  a  servant  under  such  conditions,  as  it  would  for 
society  to  guarantee  the  safety  and  exemption  of  an  individual  from 
the  violence  and  accidents  of  his  feUow-men.  Eecognizing  these 
natural  and  obvious  reasons,  the  law  holds  that,  where  different 
persons  are  employed  by  the  saw^  principal  in  a  common  enterprise, 
no  action  can  be  sustained  by  them  against  their  employer,  on 
account  of  injuries  sustained  by  one  servant  through  the  negligence 
of  another  (Priestly  v.  Fowler,  3  M.  &  W.  1 ;  Hays  v.  Western  B.  B. 
Co.,  3  Cush.  270 ;  Smith  v.  N.  Y.  &  Harlem  B.  B.  Co.,  19  N.  Y.  127 ; 
Bfiuaell  v.  Laconia  Co.,  48  Me.  113). 

Of  course,  there  must  be  necessary  modifications  of  this  general 
rule,  as  where  the  master  has  knowledge  of  any  risk  or  danger 
which  the  servant  cannot  possibly  foresee,  or  find  out,  and  here  the 
law  very  justly  holds  the  master  responsible ;  indeed,  the  tendency 
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of  the  law  in  this  direction  is  to  hold  the  master  to  a  stricter 
liability.  The  principles  of  law  governing  this  class  of  actions  were 
well  laid  down,  and  have  been  generally  accepted,  in  Wright  v.  New 
York  Ceidral  B.  JS.  Co,,  25  N.  Y.  562,  and  also  in  Gibson  v.  Padfie 
R.  B.  Co.,  46  Mo.  163. 

And  so  the  master  is  responsible  if  he  employ,  knowingly,  a 
reckless,  incompetent,  or  imtrustworthy  servant,  by  whom  another 
servant  is  injured.  In  fact,  the  law  obliges  him  to  exercise  diligence 
and  reasonable  care  in  the  selection  of  his  servants.  Ormond  v. 
Holland,  1  El.  B.  &  El.  102  ;  Frazi&r  v.  Pennsylvania  B,  B,  Co,,  38 
Penn.  104.  He  is  still  liable,  if  the  servant  is  ordered  to  do  work 
beyond  the  line  of  his  employment,  or  when  he  is  exposed  to  more 
hazardous  risks  than  the  exact  nature  of  his  employment  would 
warrant  or  justify.  ITtUchinson  v.  York,  etc.,  B.  B.  Co,,  5  £xch« 
343 ;  Noyes  v.  Smith,  28  Vt.,  59.  If  the  injury  arises  from  the 
employer  acting  in  the  capacity  of  a  fellow-servant,  the  employer 
will  be  liable. — Ashworth  v.  Stamvix,  7  Jurist  (N.  S.),  467 ;  but  he 
is  not  liable  if  the  injury  arose  from  the  negligence  of  a  superior 
servant,  engaged  in  the  same  general  business.  Sherman  v.  Syra/mse 
&  Bochester  B.  B.  Co.,  17  N.  Y.  153  ;  Wright  v.  New  York  dmiral 
B.  B,  Co.,  25  id.  562. 

rV.  We  have  lastly  to  consider  a  branch  of  the  subject  which 
has  caused  a  good  deal  of  confusion  and  uncertainty,  and  which  has 
led  to  apparently  conflicting  decisions.  But  a  due  estimation  of 
the  element  of  personal  control,  which  must  ever  enter  more  or  less 
into  cases  affecting  the  liability  of  the  master,  will  enable  us  to 
decide  some  perplexing  cases,  and  reconcile  others  deemed  to  be  at 
variance.  If  ever  we  can  show  that  a  relation  of  master  and  ser- 
vant exists,*  there  is  no  difficulty,  as  then  the  rule  "  respondeat 
superior  "  applies.  Hence  a  material  question  arises — How  are  we 
to  determine  when  one  becomes  the  servant  of  another?  And 
what  are  the  characteristics  of  this  relation  ?  Are  all  persons  who 
do  work  for  the  benefit  of  another  strictly,  his  servants  ?  On  the 
strictest  theory  of  the  liability  of  a  master,  this  could  not  possibly 
be  maintained.  Does  the  mode  of  compensation  merely  determine 
the  question  ?  Not  conclusively ;  for  a  servant  may  be  paid  by 
the  year,  month,  day,  or  job ;  though  the  mode  may  help  with  other 
things  to  show  how  the  ps^rties  themselves  regard  each  other.  We 
are  compelled,  therefore,  at  last  to  adopt  this  as  the  only  certain 
method  of  distinguishing  a  servant,  of  any  kind,  from  persons  sui 
juris — ^that  is,  to  inquire  if  the  person  employed  is  subject  to  the 
orders  and  control  of  the  employer  in  the  execution  of  the  work  he 
is  to  do,  or  not.  If  the  employer  has  a  right  to  have  the  work  done 
as  he  pleases,  can  change  the  plans  and  periods  of  it  from  time  to 
time,  according  to  his  discretion — in  fine,  if  the  hired  man  works 
under  the  other,  then  one  is  master,  and  the  other  servant ;  but 
otherwise  not.  It  was  on  this  principle  the  case  of  Sadler  v.  Hen- 
lock,  4  El.  &  Bl.  573,  was  decided,  and  the  servant  distinguished 
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from  a  contractor.  There  the  defendant  employed  one  Pierson  to 
clean  out  a  drain,  giving  a  certain  sum  for  the  job.  In  doing  so, 
he  had  to  open  the  highway,  which  he  closed  up  so  imperfectly  as 
that  the  plaintiflTs  .horee  was  injured  by  his  negligence.  It  was 
held  the  defendant  was  liable.  Crompton,  J.,  remarked :  "  The  real 
question  is,  whether  the  defendant  and  Pierson  stood  to  each  other 
in  the  relation  of  master  and  servant.  The  test  here  is,  whether 
the  defendant  retained  the  power  of  controlling  the  work.  No  dis- 
tinction can  be  drawn  from  the  circumstance  of  the  man  being 
employed  at  so  much  a  day,  or  by  the  job.  I  think  that  here  the 
relation  was  that  of  a  master  and  servant,  not  of  contractor  and 
contractee."  It  has  always  been  a  well-known  rule  of  law  that  a 
principal  is  not  liable  for  the  acts  of  a  contractor's  servant.  Peachy 
V.  Sawland,  13  C.  B.  182;  Kelly  v.  Mayor,  etc,  New  York,  11  N.  Y. 
432.  But.  the  great  question  will  be  to  determine  when  a  person 
is  a  contractor  and  not  a  mere  servant.  TJie  rule  is  founded  on 
good  policy ;  for  in  these  cases  the  work  is  done  by  one  pursuing 
some  special  craft  and  calling,  or,  as  the  cases  say,  "  exercising  an 
independent  calling,**  and  the  master  gives  up  all  right  to  control 
the  work;  and,  of  course,  the  rule  ** respondeat  superior*'  cannot 
apply. 

The  case  on  this  subject  which  has  been  most  frequently  referred 
to,  and  as  frequently  criticized,  is  Bush  v.  Steinman,  1  B.  &  P.  404. 
There,  the  defendant,  who  owned  a  row  of  houses,  let  the  plastering 
to  a  contractor;  he  a  portion  of  the  work  to  another,  and  the  latter 
to  another,  whose  servant's  negligence  in  depositing  some  lime  near 
the  property,  on  the  highway,  caused  an  injury  to  plaintiff.  After 
much  argument  it  was  held,  that  the  defendant  was  liable.  Some 
of  the  judges  who  concurred  in  the  decision  attempted  to  base  it  on 
the  relation  of  master  and  servant,  some  of  them  distinctly  dis- 
claimed any  such  relation,  and  C.  J.  Eyre  said :  "  I  am  ready  to 
confess  that  I  find  great  difficulty  in  stating  with  accuracy  the 
grounds  on  which  it  is  to  be  supported. 

For  a  long  time  this  case  was  erroneously  reported  as  affixing  a 
strict  liability  on  a  master,  and  to  a  certain  extent  as  militating 
against  the  general  rule,  but  this  view  has  .been  repudiated  in  Eng- 
land, especially  in  QtLarman  v.  Bamett,  6  M.  &  W.  497 ;  Rapson  v. 
Cvbitt,  9  M.  &  W.  497.  Massachusetts  for  a  long  time  followed 
this  case,  as  in  Yates  v.  Brown,  8  Pick  23 ;  Stone  v.  Codman,  15  id. 
297 ;  Lowell  v.  Boston,  etc.,  R.  R  Co,,  23  id.  24,  but  modified  the 
rule  somewhat  in  Elder  v.  Bemis,  2  Mete.  599.  But  we  apprehend 
such  a  rule  will  not  be  maintained,  unless  the  liability  is  affixed  on 
one  in  connection  with  the  ownership  of  property,  which  we  may 
establish  as  the  first  exception  to  the  general  rule,  viz. :  Where  the 
execution  of  a  work  by  a  contractor  necessarily  creates  a  public 
nuisance  in  connection  with  the  property,  the  master  is  liable,  not- 
withstanding he  has  committed  it  into  a  contractor's  hands,  on  the 
principle  of  the  maxim:  "Sic  tUere  tuo  ut  alienum  non  IcedasJ* 
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acquirenda,  it  has  been  held  that  the  mere  fact  of  a  pursuer  having 
been  sequestrated  under  it,  and  remaining  undischarged,  did  not 
entitle  the  defenders  to  ask  for  caution  (BMy.  Anderson,  Feb.  8  and 
25,  1862,  24  D.  603). 

Where  a  disposition  omnium  honomm  was  granted,  with  a  special 
exception  of  a  right  to  pursue  a  certain  action,  it  was  held  that  this 
could  not  be  done  without  finding  caution  {Thamtan  v.  ThanUon, 
Nov.  25, 1825,  8  D.  87).  But  the  fact  that  a  pursuer  has  granted 
a  disposition  omnium  bonorum  will  not,  as  a  matter  of  course,  entitle 
the  defender  to  demand  caution.  As  there  is  nothing  to  exclude 
an  inquiry  by  the  Court  into  the  circumstances  of  each  case,  they 
may  take  into  consideration  the  origin  of  the  disposition,  the  nature 
of  the  action,  and  the  position  of  the  defenders.  Thus,  where  an 
action  was  one  of  damages  brought  against  the  trustee  under  the 
cessio  bonorum,  who  had  admittedly  not  accounted  for  his  intromis- 
sions, the  pursuer  was  allowed  to  proceed  without  caution  {Heggitv, 
Seggie,  June  6,  1855, 17  D.  802).  In  another  case  a  party,  having 
got  upon  the  poor*s-roll,  pursued  law  agents  for  having  raised 
without  authority  an  action  in  his  name,  and  owing  to  failure  in 
which  he  had  suffered  imprisonment,  and  only  recovered  his  liberty 
by  granting  a  disposition  of  cessio,  the  defenders  did  not  succeed  in 
their  demand  for  caution.  The  fact  that  the  pursuer  had  obtained 
the  benefit  of  the  poor  s-roU  was  held  as  a  presumption  in  his  favour 
(Wexpers  v.  Pearson  and  Jackson,  Jan.  21,  1859,  21  D.  305). 

When  a  pursuer  becomes  bankrupt  during  the  dependence  of  an 
action,  it  is  sufl&cient  if  he  find  caution  for  future  expenses.  "  A 
cautioner  who  is  compelled  to  interpose,  gives  the  party  who  insists 
for  his  interference  advantage  enough,  when  a  solvent  party  is  sub- 
stituted for  the  remainder  of  the  litigation  in  room  of  a  bankrupt" 
{per  Lord  Jefirey  in  Ramsay  v.  Grant,  11th  December  1847,  10  D. 
235). 

The  Court  have  refused  to  look  at  an  unstamped  disposition 
omnium  bonorum,  even  as  exhibiting  an  intention  of  divestiture,  so 
as  to  entitle  the  defender  to  demand  that  the  pursuer  should  find 
caution  for  expenses  (APQueeny.  Murdoch,  March  9,  1861,  23  D. 
725). 

A  defender  may  lose  the  benefit  of  caution  by  his  own  unreason- 
able conduct.  In  a  recent  case  the  defender  moved  the  Conrt  to 
ordain  the  pursuer  of  new  to  find  caution,  and  the  motion  was 
unanimously  refused,  on  the  ground  that  it  was  on  account  of  repre- 
sentations made  by  the  defender  himself  that  the  former  cautioner 
had  withdrawn  (Oliva*  v.  Robertson,  Oct.  20,  8  Macph.  82). 

It  would  be  manifestly  unjust  to  demand  caution  from  an  insol- 
vent defender  except  under  very  peculiar  circumstances.  A  man 
must  have  greater  liberty  in  defending  than  in  pursuing  an  action. 
A  bankrupt  may  vindicate  his  character  or  defend  his  rights, 
although  the  luxury  of  originating  litigation  should  be  denied  to 
him.    A  puriuer  bringing  an  action  against  an  insolvent  man 
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ought  to  be  aware  of  the  risk  he  runs  in  so  doing.  That  it  is  the 
practice  in  Scotland  to  call  upon  defenders  to  find  security  is  denied 
by  Lord  Chancellor  Brougham  in  the  case  of  Taylor  v.  Fairlies 
Trustees  (1st  March  1833,  6  W.  and  Sh.  316) :  "  If,  indeed,  there  was 
any  practice  in  the  Scotch  Courts  which  would  allow  a  plaintiff  to 
call  on  a  defender  for  a  security  for  expenses  in  a  case  in  which 
the  defender  was  brought  into  Court,  I  should  have  my  doubts  as 
to  the  justice  of  that  practice,  for  I  own  I  am  unable  to  apprehend 
how  such  a  practice  should  prevail, — one  so  inconsistent  with  the 
ordinary  principles  which  govern  the  proceedings  of  courts  of  law, — 
nay,  so  repugnant  to  natural  justice.  But  I  find  there  is  no  such 
practice."  The  usual  case  in  which  a  defender  may  be  called  upon  to 
find  caution  is  when,he  being  sequestrated,the  trustee  upon  his  estate 
declines  to  carry  on  the  action.  In  one  case,  an  action  of  damages 
for  seduction,  the  Court  allowed  the  defender  to  go  on  without 
finding  caution,  in  spite  of  the  refusal  of  his  trustee  to  defend 
{Bobertsan  v.  Henderson,  Nov.  19,  1833,  12  Shaw,  70).  If  a 
defender  has  succeeded  in  the  Outer  House,  and  then  is  seques- 
trated, he  may  be  allowed  to  defend  the  judgment  in  his 
favour  without  finding  caution  {Bell  v.  Forrest,  17tli  July  1840, 
2  D.  1460). 

Caution  in  Appeals  from  Inferior  Courts, — Formerly,  in  order  to 
discourage  frivolous  litigation,  advocators  from  the  inferior  courts 
to  the  Court  of  Session  were  obliged  to  find  caution  for  expenses ; 
but  the  65th  section  of  the  Court  of  Session  Act,  1868,  which  sub- 
stituted appeals  for  advocations,  provides, "  that  it  shall  not  be 
necessary  for  the  appellant  to  find  caution  for  expenses  before 
taking  or  prosecuting  his  appeal" 

Before  concluding  this  subject  of  caution  for  expenses,  a  recent 
decision  of  the  Court  of  Queen's  Bench  deserves  to  be  noticed.  A 
defendant  having  demanded  security  for  the  costs  from  the  plaintiff 
on  the  ground  that  he  was  resident  in  Scotland,  the  Court  decided 
that  since  the  passing  of  the  Act  31  &  32  Vict.  c.  54  (Judgments 
Extension  Act),  it  was  no  longer  necessary  for  a  plaintiff  resident 
in  Ireland  or  Scotland  to  find  security,  because  that  Statute  gives 
the  defendant  a  sufficient  remedy  for  his  costs,  as  it  enables  him  to 
put  in  force  in  either  of  these  countries  a  judgment  obtained  in 
England  {Baebum  v.  Andrews,  Jan.  29,  1874,  Weekly  Notes,  29). 
In  Scotland,  this  Statute  does  not  seem  to  have  had  the  effect  of 
relaxing  the  rules  relating  to  mandatories.  W.  G.  S.  M. 


EEVOCATION  OF  TESTAMENTAEY  DEEDS,  EXPEESS, 

IMPLIED  AND  INDIRECT. 

The  revocation  of  a  testamentary  or  other  ambulatory  deed  may  be 
eSected  in  one  of  three  ways : — (1)  By  express  and  formal  words 
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of  revocation ;  (2)  By  the  substitution  of  an  inconsistent  and 
operative  deed,  sometimes  called  implied  revocation,  but  properly 
a  cancellation  or  displacement  rebus  ipsis  et  factis ;  (3)  By  any 
unequivocal  and  unconditional  expression  of  intention,  which 
requires  no  vox  signata  to  ensure  its  efficacy  (Ersk.  iii.  ix.  -5; 
Bell's  P.  1864 ;  Barclay  v.  GHffiths,  4  Mar.  1830,  8  S.  632 ;  Kidd 
v.  Kidd,  9th  June  1843,  5  J).  1187 ;  Stewart  v.  Neilson,  3rd  Feb- 
ruary 1860,  22  D.  646). 

I.  It  has  long  been  regarded  as  a  settled  point  in  the  law  of 
Scotland  that  a  testamentary  deed  may  contain  an  effectual  revo- 
cation of  prior  deeds  of  the  same  character,  without  at  the  same 
time  containing  an  effectual  reconveyance  of  the  property  of  the 
testator.     The  strongest  illustrations  of  this  doctrine  are  afforded 
by  the  cases  of  Crawford  v.  Coutts  (M.  14,958,  2  Bligh  655,  5  Pat 
73)  and  Neilson  v.  Stewart  (3rd  Feb.  1860,  22  D.  646),  in  both 
of  which  cases  the  heir-at-law  was  permitted  to  avail  himself  of  a 
revocation  expressly  declared  to  have  been  executed  for  a  limited 
purpose ;  and  other  illustrations  are  afforded  by  the  cases  of  Bailey 
V.  Small  (2nd  Feb.  1815,  F.  C),  and  Anderson  v.  Fleming  (17th 
May  1833,  11  S.  612),  in  both  of  which  the  deathbed  deed  was 
nearly  identical  with  the  prior  deed,  and  the  intention  to  exclude 
the  heir  was  unquestionable.    These  were  deathbed  cases,  in  which 
the  law  of  Scotland  formerly  admitted  so  strong  a  presumption  in 
favour  of  the  heir-at-law,  that  the  obvious  injustice  of  allowing  him 
to  avail  himself  of  a  partial,  or  limited,  or  conditional  revocation 
was  frequently  overlooked.     In  those  cases,  on  the  other  hand, 
,  where  the  revocation  was  absolute  and  unconditional,  there  can  be 
no  doubt  that  the  claim  of  the  heir  was  equitably  admitted.    The 
same  rule  of  construction  is  also  applicable  to  other  than  testa- 
mentary dispositions  of  heritage  executed  on  deathbed  {Leitk  v. 
Zeith,  6th  June  1848, 10  D.  1137 ;  Purvis  v.  Purvis,  23rd  March 
1830,  8  S.  632 ;  Henderson  v.  Wilson,  M.  15,444,  4  Pat  316),  but 
it  is  extremely  improbable  that  in  the  case  of  a  testamentary  deed 
executed  in  liege  poustie  the  heir-at-law  would  ever  be  permitted 
to  found  upon  a  limited  or  conditional  revocation,  while  repudiating 
the  other  provisions  of  the  deed  in  which  it  is  contained.    This 
rule  seems  unquestionably  to  rest  on  sound  principles.    Where, 
as  may  sometimes  happen,  a  formal  and  express  revocation  is  an 
indispensable  preliminary  to  a  new  conveyance,  it  may  fairly  be 
contended  that  the  revocation  is  dependent  and  conditional  on  the 
efficacy  of  the  new  conveyance ;  but  where,  as  is  more  frequently 
the  case  with  testamentary  deeds,  the  testator  may  equally  weU 
effect  his  purpose  by  the  substitution  of  a  new  will,  inconsistent 
with  prior  wills,  a  clause  of  revocation  is  unnecessary  and  meaning- 
less, unless  intended  absolutely  and  in  any  event  to  cancel  all  prior 
deeds.     When  such  a  clause  is  unnecessarily  inserted  in  a  will,  it 
must  be  construed  as  an  emphatic  and  unconditional  exclusion  of 
the  prior  disponees,  and  if  in  the  same  deed  the  testator  accidentally 
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fails  to  effect  a  valid  reconveyance  of  his  estate,  it  seems  more 
consonant  with  reason  and  equity  to  presume  that  he  would  desire 
to  leave  his  estate  to  be  distributed  by  the  operation  of  law,  than  to 
suppose  that  he  would  wish  to  revive  a  deed  in  favour  of  a  dis- 
ponee  whom  he  had  expressly  excluded.  If  the  new  deed  be  iden- 
tical or  similar  in  its  terms  with  the  deed  expressly  revoked,  a 
presumption  in  favour  of  the  prior  deed,  and  adverse  to  the  heir- 
at-law,  naturally  arises;  but  the  law  of  Scotland  has  hitherto 
followed  the  broad  general  rule  in  giving  effect  to  all  revocations, 
if  unconditional,  and  refusing  to  inquire  what  the  testator  would 
probably  have  done  had  he  been  aware  of  the  partial  invalidity  of 
his  last  testamentary  deed,  as  such  inquiries  would  tend  to  intro- 
duce vague  and  uncertain  canons  of  construction.  {Bailey  v.  Small, 
2nd  Feb.  1815,  F.  C;  jtfudie  v.  Moir,  1st  March  1825,  2  S.  Ap.  9.) 
Such  inquiries,  however,  are  admissible  by  the  law  of  England, 
which  will  not  give  effect  to  a  revocation  if  there  is  room  for  the 
presumption  that  it  was  conditional  upon  the  validity  of  the  new 
conveyance.  As  an  illustration  may  be  mentioned,  the  leading 
case  of  Onions  v.  Tyrer  (1  P.  W.  343,  Pre.  Ch.  459),  where  the 
testator,  erroneously  thinking  he  had  executed  an  effectual  new 
will,  cut  off  most  of  the  seals  of  his  prior  will,  and  the  will  thus 
mutilated  was  held  to  revive.  A  similar  case  is  that  of  Dancer  v. 
Crahb  (24th  June  1873,  3  Law  Eep.  98),  where  that  portion  of  a 
will  which  had  been  purposely  destroyed  was  ordered  to  be  restored 
from  the  original  draft,  as  it  was  presumed  that  the  testatrix  would 
have  preferred  the  adoption  of  this  course  to  partial  or  total  intes- 
tacy. By  the  law  of  Scotland  such  a  restoration  woidd  have  been 
incompetent.  There  is  no  presumption  which  would  avail  to  restore 
to  a  testament  words  purposely  erased  or  destroyed  by  the  testator ; 
such  words  would  be  held  absolutely  revoked  or  cancelled ;  if  other 
words  were  superinduced,  they  would  be  held  pro  nonscriptis  ;  but 
if  they  were  in  essentialiius,  the  deed  would  be  entirely  vitiated 
(M.  Bell's  Lect.  L  62,  et  seq, ;  Menzies,  3rd  ed.  127,  et  seq.).  The 
rule  of  Scotch  law  applicable  to  such  cases  may  be  stated  as 
follows: — Effect  will  be  given  to  an  express  and  unconditional 
revocation,  whether  effected  by  cancellation,  or  declared  in  a  pro- 
bative deed,  although  the  new  deed  be  inoperative  as  a  conveyance ; 
while  (notwithstanding  the  cases  of  Crawford  v.  CotUts  eLud-Neilaon 
V.  Stewart)  a  conditional  revocation  will  not  be  effectual  unless  the 
deed  which  contains  it  be  operative  as  a  whole. 

II.  A  second  mode  of  revocation  is  by  necessary  implication, 
or  rather  by  substitution,  as  it  may  be  termed,  i,e,  where  a  new 
and  inconsistent  conveyance  supersedes  and  necessarily  displaces 
a  prior  wiU.  The  efl&cacy  of  this  kind  of  revocation  is  of  course 
unquestionable.  By  the  law  of  England  a  valid  conveyance  could 
formerly  be  revoked  by  the  subsequent  execution  of  an  inconsistent 
void  conveyance  (Jarman  on  Wills,  L  153),  on  the  ground  that  the 
later  deed,  although  ineffectual  as  a  conveyance,  indicated  a  differ^ 
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ent  ultima  voluntas,  and  that  the  testator  must  be  held  to  have  pre- 
ferred dying  intestate  to  reviving  a  will  which  he  had  obviously 
desired  to  displace.  This  mode  of  revocation  by  mere  inference, 
which  was  at  length  declared  ineffectual  in  England  by  7  WilL  IV. 
c.  26,  sees.  19,  23,  was  never  countenanced  in  Scotland,  where  it 
is  justly  held  that  a  deed  by  which  nothing  is  eSected  cannot  be 
founded  upon  as  a  revocation.  The  leading  case  on  the  subject  is  that 
oiBowan  v.  Alexander  (M.  11,371,  5  Br.  Sup.  423,  2  Hailes,  659), 
where  it  was  held  that  a  deathbed  deed,  voidable  at  the  instance  of 
the  heir,  and  containing  no  express  revocation,  could  not  be  founded 
upon  by  him  as  an  implied  revocation ;  for,  if  he  had  been  permitted 
to  reduce  it,  it  would  have  ceased  to  be  a  deed  to  any  effect  what- . 
ever.  His  right  of  reduction  was  therefore  barred,  as  he  was  already 
excluded  by  a  prior  and  still  subsisting  deed.  The  same  rule  would 
doubtless  apply  to  other  testamentary  deeds,  which,  from  whatever 
cause,  failed  as  conveyances,  and  contained  no  other  indication  of 
the  will  of  the  testator  than  the  void  conveyance.  Such  deeds  effect 
nothing,  and  are  rightly  regarded  as  mere  indications  of  an  inchoate 
and  inoperative  intention. 

III.  Another  mode  of  revoking  testamentary  deeds,  which  was 
long  understood  to  be  sanctioned  by  the  law  of  Scotland,  was  the 
unequivocal  expression  in  a  subsequent  probative  deed  of  an 
intention  to  revoke,  although  that  expression  were  neither  direct  nor 
couched  in  any  set  form  of  words  (Ersk.  iii.  ix.  5  ;  Bell's  P.,  1864; 
Barclay  v.  Griffiths,  4th  March  1830,  8  S.  632 ;  Kidd  v.  JKcW,  9th 
June  1843,  5  D.  1187 ;  Stewart  v.  NeUson,  3rd  Feb.  1860,  22  D. 
646).  There  seemed,  in  a  case  of  revocation,  where  no  voces  signaUt 
are  requisite,  no  good  reason  for  denying  effect  to  the  declared 
intention  of  a  testator  when  couched  in  words  other  than  "I 
revoke,"  provided  the  words  were  explicit  and  unconditional  This 
doctrine,  however,  has  been  seriously  impugned,  if  not  entirely 
overruled,  by  the  recent  judgment  of  the  House  of  Lords  (23rd  June 
1874)  in  the  case  of  Kirkpairick  v.  Kirkpatrick's  Trustees,  where  it 
seems  to  have  been  held  that  no  form  of  revocation  ought  to  be 
sanctioned  unless  express  and  direct.  The  case  is  one  of  great 
interest,  as  it  occupies  an  intermediate  position  between  a  case  of 
express  revocation  and  one  of  revocation  by  mere  inference  from  a 
void  conveyance,  the  former  mode  being  unquestionably  effectual, 
the  latter  ineffectual.    The  facts  of  that  case  were  as  follows : — 

In  1866  Mrs.  Kirkpatrick,  who  was  unlimited  fiar  of  hex  heri- 
table estate,  and  also  possessed  certain  moveable  property,  dis- 
poned, with  her  husband's  consent,  her  whole  estates  to  herself  and 
him,  and  to  the  survivor,  whom  failing  to  certain  trustees  for  behoof 
of  her  eight  daughters,  and  she  reserved  pou>er  to  herself,  wUh  consent 
of  her  husband,  and  to  the  survivor,  to  revoke,  and  to  sell,  burden, 
or  dispose  of  the  property.  The  deed  bore  to  have  been  granted  for 
good  and  onerous  considerations.  In  1867  Mrs.  Kirkpatrick,  with 
consent  of  her  husband,  and  **  in  order  to  regulate  the  distribution 
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of  her  means  and  estate  after  her  death,"  assigned,  conveyed,  and 
made  over,  but  did  not  dispone  the  whole  of  her  property,  heritable 
and  moveable,  to  certain  trustees  for  various  purposes :  inter  cUia, 
to  pay  a  liferent  of  tlie  whole  to  her  husband  in  case  of  his 
survivance,  and  after  his  death  to  convey  the  fee  of  the  whole  to 
four  of  her  daughters,  burdened  with  certain  small  annuities.  She 
reserved  power  to  herself  cdone  to  revoke  the  deed,  or  to  sell,  burden, 
or  dispose  of  the  estate  at  pleasure.  Mrs.  Kirkpatrick  died  a  few 
months  later,  without  having  executed  any  other  deed. 

In  1868,  Mr.  Kirkpatrick,  on  the  narrative  that  in  virtue  of 
the  joint  d^ed  by  himself  and  his  wife  executed  in  1866  he 
had  now  become  fiar  of  her  whole  estates,  and  that  he  desired  to 
carry  out  the  intention  of  his  wife  as  expressed  by  the  deed 
of  1867,  disponed  the  whole  of  her  property  to  the  same  trustees 
as  those  appointed  in  1867,  and  for  the  same  purposes. 

In  these  circumstances  the  pursuer,  Mrs.  Kirkpatrick's  heir-at- 
law,  claimed  her  heritable  estate,  on  the  ground  that  he  was  not 
excluded  by  the  deed  of  1867,  which,  although  subsisting  as  a  con- 
veyance of  moveables,  contained  no  proper  dispositive  words ;  that 
that  deed  operated  as  a  revocation  of  the  deed  of  1866  and  destroyed 
the  basis  on  which  Mr.  Kirkpatrick  founded  his  deed  of  1868 ;  and 
that  Mrs.  Kirkpatrick  therefore  died  intestate  qtLoad  her  heritaga 
He  argued  that  ihe  deed  of  1867  revoked  that  of  1866,  both  by 
necessary  implication  and  by  express  declaration  of  intention,  for — 
(1.)  While  the  deed  of  1866  was  executed  inter  vivos,  and  con- 
ferred a  right  of  joint  fiarship  on  Mr.  Kirkpatrick,  that  of  1867  was 
intended  to  confer  on  Mr.  Kirkpatrick  a  liferent  only,  and  to  convey 
the  property  directly  from  Mrs.  Kirkpatrick  to  a  new  set  of  dis- 
ponees.  From  the  very  outset,  therefore,  the  deeds  were  radically 
inconsistent..  By  joint  consent  the  second  deed  ignored  Mr.  Kirk- 
patrick's  right  of  fiarship  under  the  first.  The  second  deed  was 
plainly  executed  on  the  footing  that  the  first  had  by  joint  consent 
been  displaced.  At  the  same  time  the  pursuer  admitted  that  this 
was  only  a  revocation  by  inference,  and  that,  as  the  deed  of  1867 
contained  no  proper  dispositive  words,  and  was  ineffectual  to  convey 
heritage,  he  could  not  found  upon  the  mere  void  conveyance  of 
heritage  as  a  revocation. 

(2.)  While  the  whole  tenor  and  object  of  the  deed  of  1867 
necessarily  implied  an  intention  on  the  part  of  both  spouses  to 
cancel  the  deed  of  1866,  that  intention  was  expressly  declared  by 
the  clause  reserving  to  Mrs.  Kirkpatrick  alon^  power  to  revoke  the 
deed,  and  to  sell,  burden,  or  dispose  of  the  property  at  pleasure. 
While  in  1866  she  had  bestowed  on  her  husband  a  joint  right  of 
fiarship,  in  1867  she  expressly  and  with  his  consent  resumed  sole 
power  over  the  fee.  She  was  now,  as  she  had  been  prior  to  1866, 
sole  and  unrestricted  fiar,  and  she  not  only  resumed  her  natural 
right  to  dispose  of  the  property  mortis  caiisa,  but  she  obtained  from 
her  husband  the  additional  right  to  dispose  of  the  property  irUer 
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vivos.  Having  failed  thereafter  to  exercise  her  unlimited  power  of 
alienation,  which  was  not  a  mere  faculty,  ovjus  in  re  aliena,  but  the 
power  inherent  in  unrestricted  plenum  dominium^  she  necessarily 
died  intesta,te. 

(3.)  The  revocation  of  the  deed  of  1866  thus  effected  by  the  deed 
of  1867  was  not  "  dependent  and  relative,"  or  conditional  on  the 
new  attempted  conveyance  of  heritage  being  operative,  because  such 
a  revocation  was  quite  unnecessary  to  prepare  the  way  for  the  new 
conveyance  of  1867.  Had  the  revocation  not  been  intended  to  be 
absolute,  independent,  and  unconditional,  the  spouses,  as  joint  fiars, 
would  naturally  in  1867  have  executed  a.joint  disposition  in  favour 
of  the  new  disponees,  and  would  in  1867,  as  in  1866,  have  reserved 
power  to  revoke,  etc.,  by  joint  consent.  The  deed  of  1866  was 
therefore  absolutely  cancelled  by  that  of  1867;  Mr.  Kirkpatrick 
could  never  become  fiar  of  his  wife's  property  after  her  death ;  and 
he  had  no  power  in  1868  to  execute  a  deed  purporting  to  deal  with 
his  wife's  property. 

The  defenders  replied : — 

(1.)  Assuming  the  deed  of  1867  to  be  ineffectual  as  a  conveyance 
of  heritage,  it  contained  no  express  revocation  of  prior  deeds,  and 
there  was  no  authority  for  the  contention  that  a  valid  subsisting 
conveyance  of  heritage  could  be  displaced  by  anything  short  of  an 
express  revocation  in  the  usual  form. 

(2.)  Although  the  deed  of  1867  subsisted  as  a  conveyance  of 
moveables,  the  property  with  which  it  purported  to  deal  was  almost 
entirely  heritable ;  the  deed  was  practically  a  failure ;  and  it  was 
therefore  incompetent  to  gather  from  it  a  revocation  by  implication. 
The  resen^ation  of  powers  was  merely  ancillary  to,  and  was  insepar- 
able from,  the  conveyance,  and  when  the  conveyance  turned  out  to 
be  inoperative  the  reservation  necessarily  fell  with  it. 

(3.)  Even  if  the  reservation  of  powers  contained  in  the  deed  of 
1867  could  be  held  separable  from  the  attempted  conveyance,  it 
was  a  mere  faculty,  which  might  perhaps  have  been  executed  by 
Mrs.  Kirkpatrick  without  challenge,  and  might  have  enabled  her  to 
displace  the  deed  of  1866,  but  as  it  never  was  exercised,  the  deed  of 
1866  remained  in  force. 

In  July  1872  the  Lord  Ordinary  (Jerviswoode)  pronounced  an 
interlocutor  in  favour  of  the  pursuer.  During  the  following  spring 
the  case  was  very  fully  discussed  before  the  First  Division  of  the 
Court,  and  was  ultimately  ordered  to  be  heard  before  seven  Judges. 
In  March  1873,  after  another  very  anxious  debate,  the  Court 
unanimously  held  that  the  omission  of  the  woixi  "dispone"  from  the 
dispositive  clause  wsis  fatal  to  the  validity  of  the  deed  of  1867  as  a 
conveyance  of  heritage.  On  the  question  of  revocation  five  of  the 
Judges  (the  Lords  President,  Justice-Clerk,  Neaves,  Ardmillan,  and 
Jerviswoode)  were  in  favour  of,  and  two  (Lords  Deas  and  Benholme) 
dissented  from,  the  judgment  of  the  Lord  Ordinary.  The  majority 
substantially  gave  effect  to  the  pursuer's  arguments  as  stated  above, 
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holding  that  the  deed  of  1867,  to  which  both  spouses  consented, 
was  a  valid  and  subsisting  expression  of  their  intention,  and  that, 
although  inoperative  as  a  conveyance  of  heritage,  it  was  an  effectual 
conveyance  of  moveables ;  that  it  contained,  apart  from  the  void 
conveyance  of  heritage,  an  unequivocal  declaration  of  intention  to 
cancel  the  deed  of  1866  ;  that  Mr.  Kirkpatrick,  after  having  uncon- 
ditionally renounced  his  right  of  fee,  could  not  competently  claim 
the  character  of  fiar  of  his  wife's  property  after  her  death ;  and  that 
Mrs.  Kirkpatrick  therefore  died  intestate  quoad  her  heritage.  Lord 
Deas  dissented  on  the  groimd  that  he  thought  the  case  of  Rowan  v. 
-4/«ca7wfer  applicable  to  the  present  case;  that  the  deed  of  1867 
**  practically"  contained  nothing  beyond  a  mere  void  conveyance  of 
heritage,  and  that  it  must  therefore  be  regarded  as  a  nullity,  from 
which  no  expression  of  intention  could  be  gathered.  Lord  Ben- 
holme  held  that  the  powers  reserved  to  Mrs.  Kirkpatrick  con- 
stituted a  mere  faculty,  which,  as  it  was  never  exercised,  could  not 
have  the  effect  of  displacing  a  prior  subsisting  conveyance. 

The  defenders  appealed  to  the  House  of  Lords,  and  on  the  23rd 
June  1874,the  Lords  Chancellor, Chelmsford, Hatherley, and  Selborne 
unanimously  affirmed  the  judgment  of  the  Court  of  Session  as  to  the 
necessity  of  the  word  "dispone"  in  a  conveyance  of  heritage  executed 
prior  to  the  passing  of  the  Lands  Clauses  Consolidation  Act  of  1868, 
but  unanimously  reversed  the  judgment  of  the  Court  below  with  re- 
gard to  the  question  of  revocation.  The  Lord  Chancellor  (Cairns)  held 
that  the  deed  of  1867  was  merely  an  invalid  exercise  of  the  powers 
conferred  on  both  spouses  by  the  deed  of  1866,  and  that,  as  it  con- 
tained no  express  revocation,  it  could  not  displace  the  prior  deed 
unless  effectual  as  a  whole.  His  Lordship  appears  to  have  regarded 
both  the  void  conveyance  and  the  express  reservation  of  powers  in 
the  deed  of  1867  as  equally  invalid,  while  the  other  noble  and 
learned  Judges  declared  their  inability  to  discover  any  radical  in- 
consistency between  the  two  deeds  in  question,  and  the  House  was 
unanimous  in  regarding  the  reservation  of  powers  as  a  mere  faculty, 
inseparable  from  the  attempted  conveyance.  The  true  ground  of 
judgment  was,  however,  most  clearly  explained  by  a  remark,  which 
fell  from  the  Lord  Chancellor  in  the  course  of  the  debate,  to  the 
effect  that  a  reservation  of  powers  must  be  a  "  reservation  against 
something,"  and  that,  if  there  was  no  effectual  conveyance  of 
heritage  in  the  deed  of  1867,  there  could  be  no  effectual  reservation 
against  that  conveyance. 

The  opinion  which  prevailed  in  the  Court  of  Session  seems  to  be 
the  logical  and  necessary  result  of  the  well-known  rules  of  Scotch 
law,  that  a  revocation  does  not  require  to  be  expressed  in  any  voces 
signaim,  provided  the  intention  be  clear,  and  not  merely  implied 
from  a  void  conveyance,  and  that  a  deed  may  contain  an  effectual 
revocation,  although  failing  as  a  conveyance.  It  was  held  that  the 
deed  of  1867  contained  a  purpose  of  revocation  separable  from,  and 
independent  of,  the  intention  to  convey,  and  that  effect  must  be 
given  to  the  one  while  denied  to  the  other. 
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There  can,  on  the  other  hand,  be  little  doubt  that  the  judg- 
ment of  the  House  of  Lords,  although  somewhat  open  to  criticism, 
and  ignoring  to  a  great  extent  the  peculiar  nicety  of  the  case,  rests 
on  a  broader  and  more  satisfactory  basis  than  that  of  the  Court  of 
Session.  The  minds  of  their  Lordships  were  obviously  much 
swayed  by  the  equitable  but  somewhat  vague  English  doctrine  of 
"dependent  relative  revocation,"  although  that  doctrine  and  its 
presumptions  are  almost  entirely  foreign  to  the  law  of  Scotland. 
These  presumptions  are  necessarily,  as  a  general  rule,  excluded 
from  the  law  of  Scotland  owing  to  the  greater  strictness  of  our  rules 
of  conveyancing,  which  will  not  permit  any  mere  presumption  to 
displace  testamentary  or  other  deeds  executed  with  the  proper 
solemnities.  In  the  present  case,  however,  the  English  rule  was 
not  unreasonably  appUed,  as  there  was,  in  the  particular  circum- 
stances, not  only  no  express  revocation  in  the  ordinary  form,  but 
there  was  a  sufficient  clear  presumption,  that  if  Mrs.  Kirkpatrick 
had  known  her  deed  of  1867  to  be  partially  inoperative  she  would 
have  preferred  the  revival  of  the  deed  of  1866  to  intestacy. 

While  this  important  decision  can  hardly  be  regarded  as  intro- 
ducing the  English  doctrine  of  "  dependent  relative  revocation" 
into  the  law  of  Scotland,  a  doctrine  which  would  frequently  set  at 
defiance  the  settled  rules  of  conveyancing  with  a  view  to  admit 
presumptions  in  favour  of  testacy,  it  may  at  least  be  held  to  establish 
the  rule  that,  for  the  future,  revocation  must  either  be  effected  by 
express  and  direct  words,  or  by  the  substitution  of  an  inconsistent 
and  wholly  operative  deed  for  the  prior  deed ;  and  that  no  revoca- 
tion wiU  be  implied  from  any  indirect  form  of  words,  however  neces- 
sary may  be  the  inference  they  raise.  It  is  to  be  regretted  that 
the  decision  of  the  House  of  Lords  was  not  pronounced  after  such 
mature  deliberation  as  was  bestowed  by  their  noble  predecessors  on 
the  famous  but  hardly  more  important  cases  of  Bowan  v.  Alexander 
and  Crawford  v.  CouUs,  or  with  the  elaborate  and  anxious  care 
exhibited  in  the  opinions  pronounced  in  the  Court  of  Session  on 
the  present  case,  but  if,  as  we  gather  from  their  opinions,  they 
intended  to  enunciate  some  such  rule  as  the  above,  and  to  dis- 
countenance all  indirect  and  inferential  modes  of  revocation,  we 
cannot  but  hail  with  satisfaction  the  establishment  of  a  canon  of 
construction  which  will  effectually  sever  the  Gordian  knot  of  all 
future  questions  of  the  same  perplexing  character,  and  will  therefore 
have  a  beneficial  tendency  in  checking  litigation. 
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After  reading  the  Eeport  of  the  Commissioners  appointed  in  1868 
to  inquire  into  the  best  means  of  preventing  the  pollution  of  Eivers, 
one  might  well  imagine  poor  old  Scotland  uttering  the  dolorous  cry 
of  the  Ancient  Mariner :  "  Water,  water  everywhere,  but  not  a  drop 
to  drink ! "  Surely  never  was  land  so  richly  gifted  as  ours  with 
moisture  in  every  shape.  Sentimental  socialists  are  always  shed- 
ding sterile  tears  over  its  barren  and  mountainous  organization ;  but, 
thanks  to  these  immense  natural  reservoirs  of  hill  and  bog,  we  have 
from  the  hand  of  God,  as  it  were,  and  without  any  trouble  on  our 
part,  a  perpetual  and  plentiful  supply  of  good  and  beautiful  water 
to  fertilize  and  adorn  our  plains  and  valleys,  and  to  carry  comfort, 
cleanliness^  and  health  to  all  the  tabernacles  of  men.  But  it 
is  not  merely  in  its  chemical  and  organic  relations  alone,  as  the 
essential  condition  of  healthy  physical  life,  that  water  deserves  our 
veneration.  Without  it  our  landscapes  would  lose  their  vivid  tints, 
and  with  them  the  charm  of  their  contrast  and  combination. 
Without  it  half  the  picturesque  animation  that  fills  the  eye  and 
ear  of  the  student  of  nature  would  be  gone  for  ever ;  and  Mother 
Nature  herself  would  become,  as  she  is  in  certain  continental 
deserts,  a  dry  and  ill-favoured  peraon. 

We  have  been  dreaming  of  Scotland  as  she  might  be,  or  as  she 
perhaps  still  appears  to  the  traveller  through  the  more  romantic 
and  less  densely  populated  of  her  straths.  But  how  unlike  the 
picture  is  to  the  actual  Scotland  of  life  and  consciousness,  where 
brain  and  sinew  are  developed  and  spent,  where  in  the  bustle  of 
trade  or  manufacture  men  are  constantly  engaged  in  moulding  the 
forces  of  nature  to  serve  their  purposes  of  gain  or  of  enjoyment ; 
where,  in  fact,  Scottish  character  is  formed,  and  glory  and  reputa- 
tion are  to  be  won.  Not  only  have  we  no  water  to  drink,  but  we 
have  none  to  wash  or  bleach  or  cook  with.  And  if  by  artificial 
means  we  attempt  to  brave  out  the  decay  of  purity,  the  tribes  of 
brute  creation  desert  us.  Cattle  and  sheep  and  horses  alike  refuse 
to  forego  the  inalienable  right  of  every  animal  having  a  vascular 
and  respiratory  system;  and  our  native  fishes  are  either  dying 
wholesale,  or  have  gone  away  to  "  tipple  in  the  deep."  Nor  is  it 
merely  by  losing  certain  positive  benefits  that  we  suffer.  Streams 
that  once  diffused  health  and  joy  among  the  inhabitants  of  their 
banks  are  now  become  the  gloomy  channels  of  all  the  abominable 
refuse  of  the  land,  outraging  every  humah  sense  and  spreading  the 
seeds  of  invisible  disease  among  both  men  and  beasts.  Modem 
civilization  is  the  avowed  worshipper  of  Mammon.  The  favourite 
temples  of  Mantmon  are  the  Mill  and  the  Factory.  We  might 
therefore  have  expected  that  the  places  sacred  to  the  old  river 
divinities  would  be  exposed  to  every  insult  and  profanation.  But 
when  human  life  becomes  the  victim,  the  time  has  come  for  a 
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revolution.  Water  cannot  be  tainted  without  tainting  the  air,  the 
most  universal  and  necessary  element  of  happiness.  And  when 
men  live  in  a  tainted  and  noxious  air,  instead  of  drawing  strength 
and  self-confidence  with  their  breath,  they  gradually  fall  into  a 
weak  and  irresolute  existence  that  has  no  fund  of  native  energy  or 
power  of  endurance,  but  wholly  relies  on  the  action  of  artificial 
and  external  stimuli. 

We  now  propose  to  glance  briefly  at  the  Common  Law  of  Scot- 
land with  regard  to  River  Pollution,  supplemented  as  it  is  to  a 
small  extent  by  positive  legislation.  We  shall  then  point  out  its 
entire  inadequacy  to  the  facts  of  pollution  described  in  the  Sojal 
Commissioners*  report;  and  finally  indicate  the  further  legislation 
which  has  thus  been  rendered  necessary.  It  will  be  found  that  the 
peculiar  weakness  of  the  Common  Law  in  this  matter  has  arisen 
from  the  assumed  necessity  under  which  it  lay  of  applying  to  all 
cases  of  nuisance  the  rules  of  prescription.  There  is  considerable 
equity  and  convenience  in  so  dealing  with  the  private  rights  of 
individuals  when  they  come  into  coUision.  It  is  at  least  for  the 
general  security  and  convenience  that  a  small  occasional  injustice 
should  be  suffered  and  sanctioned  by  the  law  to  obviate  general 
uncertainty  and  confusion.  Prescription  safely  proceeds  on  the 
assumption  that  men  commonly  know,  and  are  prepared  to 
vindicate  their  rights.  The  rights  of  which  we  are  about  to  speak, 
however,  are  of  a  quite  different  nature.  They  are  rights  in  which 
everybody  is  supremely  interested,  although  very  few  are  able  to 
comprehend  their  real  value.  They  are  conditions  of  happy  and 
useful  social  life  which  a  wise  law  should  provide  alike  for  the  in- 
structed and  the  ignorant. 

We  rather  suspect  that,  in  the  matter  of  river  pollution,  our 
ancestors  may  not  have  been  such  fools  as  since  the  publication  of 
the  "  Wealth  of  Nations "  it  has  been  often  assumed  that  they 
were.  No  doubt,  industry  hampered  by  ParUamentaiy  regulations 
seems  intolerable  enough  to  us ;  but  it  is  to  be  remembered 
that  the  industry  of  the  17th  century  was  not  so  difficult  of 
regulation  as  the  massive  wealth  and  myriads  of  trades  and 
tradespeople  which  flourish  in  our  day.  Accordingly,  with- 
out pretending  to  any  research  on  this  subject,  or  that  pubhc 
hygiene  formed  the  subject  of  study  in  these  remote  times,  we  are 
glfiSl  to  call  attention  to  the  terms  of  the  Act  1606,  c.  13,  confirmed 
by  the  Act  1683,  c.  20,  which,  on  the  narrative  *'  that  the  laying  of 
lynt  in  lochis  and  burnis  is  not  onlie  verie  hurtfuU  to  all  fisches 
bred  within  the  samyn  and  bestiall  that  drinkis  thairoff  bot  also 
the  haill  wateris  of  the  saidis  lochis  and  burnis  thairby  being 
infectit  is  maid  altogidder  unproffitable  for  the  use  of  man  and 
very  noysum  to  all  the  people  duelland.thairabout,"  proceeds  to  en- 
act *'  That  in  time  coming  no  person  shall  lay  in  lochs,  or  running 
burns,  any  green  lint,  under  the  pain  of  40s.  Scots,  and  a  forfeiture  of 
the  lint"    There  is  no  doubt  that  these  Acts  were  for  the  protection 
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of  streams  and  lochs,  for  the  Court  found,  in  the  year  1781,  that 
they  were  not  repealed  by  the  Act  13  Geo.  I.  c.  26,  and  that  it  was 
ill^al  to  divert  rivulets  into  lint-holes  in  order  to  comply  with  the 
provisions  of  the  last-mentioned  Act.      New  and  formidable  trades 
have  sprung  up  since  then,  and  it  will  require  all  the  energy  of 
a    Government  pledged  to  sanitas  sanitaium  to   deal   with  the 
monstrous  evils  of  modem  pollution.    It  is  however  impossible  not 
to  admire  the  straightforward  vigour  of  these  old  sanitary  regula- 
tions.    They  indicate  a  very  clear  perception  of  public  policy,  and 
do  not  appear  to  have  been  animated  by  any  class  interest.     To  a 
certain  extent  they  belong  to  the  system  of  protective  laws  which 
grew  up  in  defence  of  Scottish  game ;  but  they  nevertheless  re- 
cognise rights  of  universal  importance  with  a  clearness  which  is  lost 
in  our  later  jurisprudence.     Yet  it  would  be  wrong  to  suppose  that 
accurate  views  on  this  subject  prevailed  among  our  ancestors.    They 
had  imperfect  notions  with  regard  to  the  relation  in  which  they  stood 
to  the  common  things  of  life.     Sir  George  Mackenzie  himself  has 
left  on  record  the  following  frightful  doctrine,  which  may  be  called 
the  Sewage  Theory  of  the  Universe: — "Public  rivers  have  been 
very  wisely  spread  up  and  down  the  world  to  be  easy  and  natiiral 
vehicles  for  conveying  away  to  the  sea  (that  great  receptacle  of  all 
things  necessary)  excrements  and  other  noxious  things  which  other- 
wise would  have  very  much  prejudiced  mankind      Eivers  are 
nature's  highways  by  water;  and  we  may  as  well  forbid  to  carry 
anything  that  smells  ill  upon  our  highways  by  land  as  we  may  for- 
bid to  throw  in  stinking  water  into  our  rivers."    It  is  still  an  inve- 
terate prejudice  of  mankind  that  the  easiest  way  of  getting  rid  of  a 
nasty  thing  is  the  best,  and  that,  consequently,  a  running  river  is 
to  be  loaded  with  every  impurity  which  it  can  hold,  either  in  solu- 
tion or  suspension.    There  is  no  doubt  also  a  taking  simplicity  in 
the  providential  aspect  of  the  question  suggested  by  Mackenzie ; 
but,  now-a-days,  when  every  trade,  from  the  distillers  to  the  dyers  of 
Turkey  carpets, seems  to  have  adopted  the  providential  theory,  society 
feels  the  need  of  some  more  humane  and  just  principle  of  action. 
The  history  of  the  scientific  treatment  of  sewage  is,  no  doubt,  as  yet 
a  record  of  abortive  experiments.    But  it  has  at  least  been  ascer- 
tained that  to  throw  away  so  valuable  a  chemical  agent  is  as  foolish 
as  it  is  wrong  and  dangerous. 

Lord  Braxfield  is  the  next  important  figure  in  the  law  relating  to 
pollutions.  His  Lordship  is  the  author  of  the  idea  of  a  natural 
order  in  the  uses  of  water,  and  his  views  are  expressed  in  the  cases 
of  MUkT  <k  Btissdl,  Bell's  8vo  Cases,  334,  338. 

The  first  of  these  cases  (1791)  was  one  in  which  it  was  impossible 
for  any  Judge  possessing  the  instinct  of  decency  to  go  wrong.  A 
refined  melancholy  pervades  the  report.  A  charming  villa,  sur- 
rounded by  pleasure  grounds  and  ornamental  plantations,  was 
supplied  with  excellent  water  by  a  sweet,  pure  stream,  from  whicli 
cattle  also  drank.    After  twenty  years'  delicious  enjoyment,  this 
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rustic  Eden  waa  lost  by  the  construction  of  a  distillery  a  little  way 
up  the  stream.  "  The  rivulet  was  rendered  so  black  and  nauseous 
that  the  cattle  would  not  taste  it.  *The  cold  bath  was  covered  with 
a  dirty,  black  scum,  over  which  was  raised  over  fifteen  inches  of 
brown  froth,  and  the  whole  den  sent  forth  a  most  nauseous  and  in- 
tolerable  stench."  The  wretched  distiller  quoted  cases  vnthin  hurgh 
where  soap-boilers  and  candlemakers  had  been  tolerated,  and  in- 
sinuated that  streams  had  been  of  great  use  to  manufactures,  and 
that,  if  his  distillery  were  shut  up,  waulkmills,  dyehouses,  breweries, 
in  fact  the  industry  of  the  country,  would  be  ruined.  He  also  said 
he  used  the  water  for  a  lawful  purpose,  and  pled  the  cases  where  a 
conterminous  proprietor  had  been  allowed  to  obstruct  light,  or  to 
send  down  drainage,  or  to  build  a  draw-kiln  on  his  march  in  the 
amiable  design  of  smoking  his  neighbour  out  The  Lord  Justice- 
Clerk  pointed  out  that  the  question  did  not  relate  to  the  enjoyment 
of  exclusive  property,  but  that,  as  the  heritor  was  bound  to  transmit 
the  water,  he  could  not  be  allowed  to  transmit  it  in  a  useless 
condition. 

The  case  of  Russell  (1791)  takes  us  back  to  that  era  of  peace  and 
purity  when  cattle  browsed  on  the  banks  of  the  Water  of  Leith 
where  it  is  joined  by  the  Lochrin  Burn.  Another  distiller,  named 
Haig,  sent  into  this  bum  a  flood  of  "  dearie  "  (the  liquid  refuse  after 
the  worms  of  the  still  have  been  cooled).  This  had  the  effect  of 
bringing  down  to  the  pastures  a  mass  of  drainage  which  had  for 
time  immemorial  been  thrown  into  the  burn,  but  not  so  as  to  make 
it  unfit  lower  down  for  drinking  purposes.  This,  then,  was  not 
altogether  a  novum  opus;  and  the  important  question  was  raised. 
Whether  that  could  properly  be  regarded  as  a  nuisance  which  did 
not  create,  but  merely  contributed  to,  or  perhaps  extended,  an  exist- 
ing pollution  ?  There  was  much  wonderful  argument  to  the  effect 
that  manufactures  were  not  necessitaiis,  sed  voluntatis.  On  the  other 
hand,  it  was  urged  that  the  Court  "  could  not  interdict  the  multipli- 
cation of  mankind,"  and  that,  as  the  burn  was  already  dedicated  to 
the  uses  of  a  common  sewer,  no  harm  could  ultimately  result  from 
the  addition  of  a  few  hundred  gallons  of  hot  water  |?er  diem.  Lord 
Swinton  remarked  that  some  nuisances  were  necessary  and  must  be 
allowed,  but  distilleries  should  go  to  the  sea-shore.  Water,  he 
thought,  might  be  purified,  but  it  was  impossible  to  get  rid  of  a  bad 
smell  except  by  interdicting  it.  Lord  Monboddo  made  the  noble 
declaration,  which  deserves  to  be  emblazoned  in  gold  letters  over  the 
door  of  every  factory,  "  tJutt  the  primary  use  of  water  is  not  to  carry  off 
impurities^  His  Darwinian  principles  then  lead  him  into  an  unsound 
observation  on  the  value  of  evidence;  "  The  taste  of  men  is  said  to  be 
various,  and  no  doubt  it  is  so,  but  that  of  horses  is  unvitiated.  It 
is  proved  that  at  least  one  horse  refused  to  drink  the  water."  The 
Lord  Justice-Clerk  said,  "  I  think  that  a  proprietor  is  entitled  to 
every  use  to  which  water  may  be  applied,  where  there  is  enough  for 
all  purposes,  but  if  he  cannot  have  all  the  uses  of  it  without  hart- 
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iug  othe»,  the™  i.-  .  oerUin  orfer  ot  u,es ;  fte  .^.tod  priM»y 
uses  are  preferable  to  all  others:  these  are  drink  for  man  and  beast 
If  by  this  distillery  the  wat^r  is  destroyed  and  unfitted  for  use,  the 
manufactory  must  yield,  and  the  inferior  proprietor  must  have  the 
natural  primary  uses  of  the  water.  I  think  this  work  cannot  go  on 
unless  they  devise  some  means  of  preventing  the  water  from  heing  contor' 
fnina^ed,"  This  is  the  most  important  statement  in  the  Law  of  Scot- 
land on  the  subject  It  defines  with  perfect  precision  and  in  their 
due  subordination  the  rights  which  have  so  often  conflicted,  and  it 
builds  the  law  on  the  sure  basis  of  a  physiological  necessity  with 
which  no  irrelevant  considerations  of  the  legality  or  the  importance 
of  manufactures  will  be  allowed  to  interfere. 

Now,  however,  the  spirit  of  positive  science  ^and  of  mechanical 
inventions  was  abroad:  the  long  hid  treasures  of  nature  were 
opened  to  view :  new  trades  with  new  and  complex  processes  were 
started,  and  generally,  as  if  by  tacit  consent,  took  possession  of  our 
streams.  Water  was  indispensable  both  as  a  solvent  or  purifying 
agent,  and  as  a  motive  power.  The  expansive  demand  for  new 
products,  the  novel  excitement  of  large  profits  in  a  short  time, 
above  cdl,  the  profound  ignorance  of  the  laws  of  health,  made  an 
easy  progress  for  pollution.  Most  riparian  proprietors,  who  did  not 
actually  dwell  or  depend  on  the  stream,  could  let  to  manufacturers 
at  large  rents,  and  laugh  in  their  sleeves  at  the  petty  annoyances 
which  began  to  be  felt  here  and  there.  Then  factories  formed 
villages  of  artisans,  and  thus  the  proprietor  had  dazzling  visions  of 
unlimited  feuing.  Then  came  the  long  series  of  mineral  discoveries, 
adding  cent  per  cent  to  the  value  of  certain  estates,  and  the  crowd 
of  secondary  manufactures  which  operate  on  the  raw  ores.  And 
then  came  railways,  indefinitely  extending  industry  wherever  they 
came,  but  making  the  public  pay  heavily  for  what  was  really  an 
important  advantage  to  the  proprietors  of  land.  No  wonder,  then, 
that  by  gradual  steps  pollution  crept  higher  and  higher  up  our 
streams,  and  by  slow  accommodation  of  habit  people  began  to 
think  again,  like  Sir  George  Mackenzie,  that  rivers  were  made  to 
carry  off  impurities,  and  not  to  be  perpetual  reservoirs  of  health 
and  cleanliness  and  beauty.  No  wonder  that  a  population 
which  earned  high  wages  in  producing  all  manners  of  foulness 
should  forget  as  they  drank  the  tainted  water  or  breathed  the 
poisonous  air  the  noble  principles  of  Lord  Braxfield.  In  all  these 
districts  agriculture  had  become  the  lesser  industry.  It  did  not 
matter  if  the  price  of  wool  unaccountably  declined,  or  if  a  few  of 
Lord  Monboddo's  virtuous  quadrupeds  perished  in  satisfying  their 
unvitiated  tastes.  Fish  were  undoubtedly  becoming  scarce,  but  the 
railways  brought  fresh  fish  from  the  sea  to  regions  where  such 
plenty  was  previously  unknown.  These  things  were  noticed,  and 
their  existence  justified  on  the  plea  of  prescriptive  use.  This  plea 
had  already,  in  the  case  of  the  Skinners  of  Inverness  in  1804,  been 
permitted  to  override  the  desire  of  a  large  town  for  clean  drinking 
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water.  It  was  found  that  the  burghers  of  Inverness  must  use  water 
in  which  skins  had  been  steeped  in  alum  and  lime.  So  also  in  the 
later  case  of  Dawnit,  4  S.  167  (1825),  the  Court  revived  the  doctrine 
that  rivers  and  streams  are  a  kind  of  providential  sewers ;  and  a 
thriving  race  of  washerwomen,  who  washed  and  bleached  on  the 
banks  of  the  Water  of  Leith,  were  suddenly  crushed  in  order  to 
make  way  for  one  of  the  most  ghastly  of  modem  pollutions  which 
so  long  remained  a  terror  to  householders  and  a  stumbling-bl<5ck  to 
municipalwisdom.  But  no  attention  was  paid  to  the  grave  injuiy 
which  the  very  life-blood  of  society,  but  especially  of  the  working 
classes,  was  constantly  receiving  from  this  national  neglect  (rf 
decency  and  justice.  Other  causes,  such  as  defective  ventilatioB, 
insufficient  drainage,  overcrowding  at  work  and  at  home,  no  doubt 
^contributed  much  :  but  who  can  deny  that  river  pollution,  with  its 
collateral  effects,  must  have  constantly  tended  to  bring  about  that 
physical  and  moral  deterioration  of  the  artisan  population  which 
has  so  often  accompanied  a  great  development  of  industry  under 
the  factory  system  ?  It  has  been  found  necessary  in  every  trade  to 
supplement  the'  wisdom  and  benevolence  of  capitalists^  and  to 
secure  protection  to  uninstructed  artisans  of  both  sexes  and  all 
ages  by  positive  legislation.  Eiver  pollution,  one  of  the  most  evil 
and  oppressive  conditions  under  which  the  poor,  who  could  not 
escape  from  it,  maintained  an  unequal  existence,  was  about  the  last  of 
all  to  be  selected  for  inquiry  by  the  Government.  But  before  refer- 
ring briefly  to  the  results  of  that  inquiry,  we  must  complete  our 
narrative  of  the  wanderings  of  the  common  law  on  this  important 
subject 

The  case  of  Dunn  (15  S.  853)  is  in  many  respects  a  curious 
stiidy.  It  was  a  fight  between  two  manufacturers,  the  inferior 
heritor  having  a  spinning-mill  and  a  small  gas-work,  and  the* 
superior  heritors  being  Turkey-red  dyers,  who  use,  for  the  daily  pur- 
poses of  their  trade  (among  other  delectable  items),  madder,  oil,  ashes, 
shumac,  vitriol,  alum,  soda,  soap,  indigo,  bullocks'  blood,  copperas  and 
sheep's  dung.  It  was  thus  a  sort  of  quarrel  among  thieves,  the  liquid 
residue  of  one  manufacture  proving  rather  too  strong  for  the  opera- 
tions down  the  stream.  The  interesting  question  was  also  raised, 
but  scarcely  decided,  whether  a  landlord  who  had  granted  a  lease  of 
premises  for  a  dye-work,  must  be  held  to  have  authorised  an  actual 
nuisance,  even  should  it  be  proved  that  the  work  might  be  carried 
on  without  nuisance.  But  the  case  is  chiefly  .remarkable  as 
reporting  the  desperate  efforts  made  by  Lord  Jeffrey  (the  judge 
who  presided  at  the  trial)  to  justify  trade  pollution  (which  perhaps 
'appeared  to  his  mind  to  be  inseparably  connected  with  free  trade 
and  Whig  industry),  and  to  define  legally  the  quantity  and  quality 
of  filth  which  it  was  lawful  to  throw  into  running  water.  After 
stating  his  veneration  for  "  neminem  laedere,"  his  Lordship  directed 
the  jury : — "  That  for  all  the  necessary  purposes  of  the  occupation 
of  land  and  of  ordinary  life,  not  only  was  the  abstraction  of  the 
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water  of  a  running  stream  permitted  to  the  proprietors  on  the 
banks  of  that  stream,  as  it  passed  their  property,  btit  also  such 
deterioration  of  the  tuater,  as  might  be  ultimately  fatal  to  its  use 
by  the  inferior  heritors ;  "That  one  of  the  natural  uses  of  a  running 
stream  was  to  remove  the  mass  of  impurities  necessarily  accumu- 
lated from  the  houses  of  persons  living  on  its  banks,  and  which  im- 
purities the  superior  proprietors  were  entitled  to  let  into  it,  either 
by  leaving  them  on  the  surface,  or  by  the  use  of  common  sewers 
or  drains;  and  that  the* soil  might  thus  be  sent  down,  not  only 
in  small  quantities,  and  to  the  lesser  injury  of  the  lower  heritor, 
but  by  the  progressive  accumulation  of  inhabited  houses,  in  very 
large  quantities,  and  to  the  entire  destruction  of  any  domestic  use 
by  such  lower  heritor  without  any  right  on  his  part  to  object;  Tfuit 
hmnan  society  could  not  go  on,  if  this  accumulation  of  unavoidable 
pollution  was  prevented  by  an  inferior  heritor,  and  any  such  attempt 
was  illegal,  because  each  party  on  the  banks  of  a  stream  was 
entitled  to  let  into  that  stream  those  impurities  which  that  stream 
vxis  destined  by  nature,  as  a  common  sewer,  to  receive."  Such  was 
the  effect  produced  on  the  mind  of  this  eminent  Judge  by  the 
contemplation  of  trade  pollution  universally  permitted.  The 
criticism  of  the  Court  in  rejecting  Lord  Jeffrey's  doctrine  is 
somewhat  feeble.  It  says  that  primary  uses  are  not  to  be 
sacrificed  to  secondary  uses,  but  it  does  not  affirm  an  absolute 
right  to  good  water  for  all  heritors  in  all  streams.  It  states 
that  there  may  be  great  nicety  in  questions  of  nuisance,  and 
suggests  that  the  legality  of  a  pollution  may  be  much  affected 
by  the  size  of  the  stream. 

Lord  Jeffrey  further  directed  the  jury,  after  stating  a  somewhat 
unintelligible  distinction  between  interUional  pollution  for  the  pur- 
pose of  gain  and  necessary  pollution  for  the  purposes  of  life  (as  if 
manufactures  were  not  necessary  for  modern  life,  and  water  neces- 
sary for  manufactures),  that  it  was  not  every  intentional  pollution 
which  could  be  objected  to,  but  that  "  if  a  person  established  a 
useful  manufactory  on  the  banks  of  a  stream,  and  if  this  manufac- 
tory did  not  pollnte  the  stream  more  than  a  single  large  family  might 
have  done  by  sending  down  ordinary  pollutions,  such  use  of  the 
water  on  the  part  of  the  owner  of  the  manufactory  could  not  be 
objected  to  by  an  heritor  who  had  built,  or  mearU  to  build,  a  house  on 
the  banks  of  the  stream  below!'      Thus  one  error  propagates  another. 
Admit  the  right  to  poison  the  stream  by  domestic  uses,  and  you  cut 
off  the  right  to  object  to  trade  pollution,  because  the  manufacturer 
can  say,  "  we  are  all  equally  sinners."     No  right  exists  where  the 
iiyury  done  is  equal  aud  opposite.    The  Court  easily  disposed  of 
tins  direction  on  the  ground  of  its  vagueness,  Lord  Jeffrey  having 
omitted  to  define  "  a  large  family ;"  but  they  state  nothing  clear  or 
positive  on  the  question  of  trade  nuisance,  and  they  negative  the 
contention  that  the  inferior  heritor  is  entitled  to  complain  of  any 
pollution  whatever  which  does  not  unfit  the  water  for  the  purposes 
to  which  he  is  for  the  moment  applying  it. 
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The  ingenious  defender  of  manufactures  made  a  last  effort  to 
save  the  Turkey-dyers,  by  telling  the  jury  that  "  there  might  be 
cases  in  which,  although  the  intensity  of  the  offence  might  be 
such  as,  if  permanent,  would  amount  to  an  intolerable  nuisance, 
yet  the  long  intervals  at  which  it  occurred,  or  the  shortness  of  its 
duration  at  each  return,  might  still  protect  the  establishment  from 
being  interdicted  as  a  nuisance."  In  other  words,  people  and 
animals  might  be  lawfully  poisoned,  provided  a  sufficient  interval 
was  provided  to  admit  of  complete  recovery  before  the  second  dose. 
The  Court  again  availed  themselves  of  the  singular  want  of 
precision  in  the  direction,  but  were  silent  on  the  principle 
involved. 

liittle  is  to  be  gleaned  from  the  great  £sk  Pollution  case,  which 
is  more  remarkable  for  the  extent  and  minuteness  of  the  scientific 
evidence  adduced  than  for  any  statement  of  law  delivered  from  the 
Bench.  The  Lord  Justice-Clerk  (Inglis)  laid  down,  that  there  might 
be  a  prescriptive  dedication  of  the  stream  to  such  purposes  as  to 
render  it  unfit  for  the  primary  uses :  but,  apart  from  prescription 
he  seems  to  consider  that  the  ordinary  consumption  for  primary 
uses  of  the  upper  heritor  is  the  only  limitation,  as  regaids  both 
quantity  and  quality,  which  the  law  will  recognise  on  the  right  of 
the  inferior  heritor  to  receive  a  full  and  pure  supply.  He  adds :  "  It 
is  impossible  to  prevent  running  streams  from  receiving  impurities 
to  some  extent  from  natural  causes,  and  from  causes  incidental  to 
the  presence  of  inhabitants  on  their  banks,  but  that  an  upper  pro- 
prietor is  not  entitled  to  throw  impurities,  and  especially  artificial 
impurities,  into  the  stream,  so  as  to  pollute  the  water  as  it  passes 
through  the  estate  of  a  lower  proprietor."  He  also  points  out  that 
river  water  may  vary  in  character  a  good  deal  and  yet  be  entitled 
to  protection ;  and  that  discharges  of  iron  from  coal  mines,  peaty 
admixture,  and  the  discharge  from  various  small  mills,  form  im- 
purities which  from  their  nature  soon  disappear,  and  thus  have  not 
the  effect  of  converting  the  water  from  water  in  a  condition  to  be 
used  for  the  primary  purposes  into  water  unfit  for  such  use.  The 
millowners  adroitly  endeavoured  to  turn  this  truth  to  their  ad- 
vantage, by  asking  the  following  direction:  "That  the  law  does 
not  regard  trifling  inconvenience ;  that  in  determining  the  question 
raised  in  the  issues,  time,  locality,  and  all  circumstances,  should  be 
taken  into  consideration  by  the  jury,  and  that  in  districts  where 
great  works  have  been  erected,  which  are  the  means  of  developing 
the  national  wealth,  persons  are  not  entitled  to  stand  on  extreme 
rights,  or  complain  of  every  matter  of  annoyance."  This  was,  of 
course,  refused,  but  the  decision  nevertheless  leaves  open  a  loophole 
for  pollution,  which  is  contained  in  the  sentence,  self-contradictory, 
quoted  with  approval  from  the  Charge  of  Commissioner  Adam  in 
Miller  v.  Marshall,  5  Murray's  Eeport,  p.  28 :  '*  All  the  .proprietors 
are  entitled  to  use  the  stream  for  the  ordinary  purposes  of  life,  and 
if  that  injures  the  right  of  another  he  has  no  redress." 
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It  must  be  plain  to  every  one  who  considers  the  general  result  of 
the  decisions  on  pollution,  that  the  common  law  very  insufficiently 
grapples  with  the  difficulties  of  the  subject.  Like  all  judge-made 
law,  it  is  vacillating  and  uncertain  of  its  own  meaning.  It  has  not 
sufficiently  perceived  the  grand  primary  character  of  rights  in 
water,  or  the  far-reaching  evil  which  any  interference  with  these 
rights  creates.  Ignorant  of  the  functions  of  wholesome  water,  it 
has  not  absolutely  prohibited  its  vitiation,  but  has,  on  the  contrary, 
connived  at  its  partial  vitiation,  where  an  immediate  and  visible 
commercial  interest  did  not  appear  to  be  thereby  sacrificed.  It  has 
thought  different  degrees  of  cleanliness  appropriate  for  running 
water  in  diflFerent  places,  according  to  the  actual  degree  of  foulness 
which  perverted  human  activity  had  already  produced.  It  has 
attempted  to  balance  the  advantages  of  manufactures  against  the 
necessities  of  life ;  and  it  has  declined  to  tell  suffering  Scotland — 
what  it  vitally  concerned  her  to  know — that  in  all  circumstances 
and  at  all  times  it  was  entitled  to  claim  wholesome  water  for 
domestic  uses.  It  has  not  attempted  to  classify  even  the  grosser 
forms  of  pollution,  so  that  mineral  poisons  stand  on  the  same  foot- 
ing with  organic  matter ;  and  it  has  been  dominated  by  the  super- 
stitious notion  that  streams  are  the  natural  sewers  of  the  land. 
Propagating  this  insult  to  decency  and  public  health,  it  has 
not  merely  encouraged  the  reckless  increase  of  every  species  of 
trade-pollution,  but  it  has  diverted  inquiry  from  the  rich  and 
various  economies  to  which  both  sewage  and  trade  refuse  can  be 
applied.  Above  all,  by  applying  to  matters  of  public  interest,  and 
therefore  of  public  policy,  the  rules  of  prescription  which  should  be 
confined  to  rights  which  are  strictly  private  in  their  nature,  it  has 
formally  sanctioned  some  of  the  most  pernicious  abominations  of 
the  age. 

That  these  observations  are  not  too  strong  will  be  shewn  by  a  few 
quotations  from  the  Report  of  the  Commissioners.  The  facts 
reported  form  the  most  emphatic  commentary  on  the  law  as  it 
exists  or  has  been  administered.  People  would  not  have  endured 
these  pollutions  if  they  had  thought  the  law  would  help  them  to 
get  rid  of  theuL  It  may  be  said  that  the  expense  of  declarators, 
and  the  wealth  and  influence  of  the  manufacturing  interest, 
sufficiently  explain  why  the  law  has  not  more  frequently  been 
appealed  to.  It  may  also  be  said  the  proper  inference  is,  that  the 
law  is  defective,  but  it  is  absurd  to  make  the  law  responsible  for 
its  own  shortcomings.  One  would  have  expected,  however,  to  find 
an  expansive  vigour  in  the  Common  Law  of  Scotland  which  would 
have  checked  the  tide  of  impurity,  and  kept  more  careful  watch 
over  the  health  and  lives  of  the  community.  We  shall  now  go  over 
.  the  leading  trades. 

(1.)  Calico  Dye  and  Print  Works. — At  their  works  on  the  Leven, 
Messrs.  Orr  Ewing  &  Co.  use  about  500,000,000  gallons  of 
clear  water  per  annum,  and  return  the  same  quantity  of  liquid 
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refuse  to  the  river.    We  have  already  mentioned  a  few  of  the 
delights  of  Turkey-red  dyeing. 
(2.)  Jvjte  and  Flax  blea/^hiTig  and  dyeing. — Cox  &  Brothers,  on  the 
Eastwell  Burn,  near  Lochee,  send  into  the  stream  annually  16 
millions  of  gallons  of  liquid   refuse  from  bleaching,  and  22 
millions  from  dyeing,  all  unfiltereA     They  use  half  a  million 
pounds  of  soda  ash  and  bleaching  powder,  and  350,000  lbs.  of 
dye  wares,  such  as  Jog  wood,  vitriol,  alum,  prussiate  of  potash, 
&c.     Here  there  is  a  settling  pond. 
(3.)   Starch    Works, — Brown    &    Poison  send  yearly  into  the 
Espedair  Burn  at  Paisley  75,000  gallons  of  supernatant  liquid, 
or  "  sours."     They  use  chiefly  soda  ash  and  sulphuric  acid. 
(4)  Paper  Works. — Cowan  &  Sons  send  annually  into  the  North 
Esk  through  depositing  tanks  100  millions  of  gallons  of  liquid 
refuse.     This  consists  of  rag  fibre,  caustic  soda,  &c.,  and  water. 
(5.)  Distilleries. — Stuart  &  Co.  of  Kirkliston  send  annually  into 
the  Almond  more  than  1,000,000  gallons  of  spent  wash,  dreg 
or  pot  ale,  and  156,000  gallons  of  other  liquid  refuse. 
(6.)  Sugar  JReJineries. — ^Walker  &  Co.  of  Greenock  send  annually 
into  the  East  Burn  700,000  gallons  of  the  'washings  of  the  filter 
bags,  and  other  liquid  refuse. 
(7.)  Paraffin  Oil    Works. — In  well-conducted  works  the  whole 
liquid  refuse  is  burned  in  the  furnaces  of  the  refineries,  but  very 
often  "  acid  waste  "  is  sent  into  the  stream.     This  consists  of  a 
disgusting  tarry  matter  and  sulphuric  acid. 
(8.)   Woollen  Works. — Dixon  &  Laing  of  Hawick  send  into  the 
Teviot  the  whole  liquid  refuse  of  their  works.      Logwood, 
sanderswood,  soap,  soda  ash,  and  cloth  oil  are  the  principal 
matters  diluted. 
(9.)  Chemical  Works.— rli  would  be  endless  to  enumerate  the 

various-impurities  which  are  discharged  from  these  worka 
(10.)  Tanneries. — Callender  &  Sons  send  into  the  Water  of  Leith 
annually  250,000  gallons  of  liquid  refuse.     Lime,  bark,  gambir, 
and  organic  matter  from  the  hides,  all  contribute   to  the 
delightful  compound. 
None   of   the  tradespeople  aboVe  mentioned,  except  perhaps 
Messrs.  Cowan,  have  any  suggestions  to  make  as  to  the  purifica- 
tion of  rivers ;  and  even  the  esparto  squeezing  machine  of  the  paper- 
makers  does  not  enable  them  to  fulfil  their  duty  towards  the 
public. 

It  only  now  remains  to  describe  the  provisions  of  Lord  Shaftes- 
bury's Bill,  based  on  the  Eeport  of  the  Commissioners,  which  was 
introduced  by  that  patriotic  nobleman  to  the  House  of  Lords  in 
1873,  and  which,  we  hope,  will  receive  the  support  of  the  party 
who  have  assumed  power  with  promises  of  social,  as  distinguished  . 
from  political,  legislation.  This  bill  applied  to  all  rivers,  streams, 
whether  tidal  or  otherwise,  lakes,  brooks,  and  watercourses  being 
artificial.  Pollution  is  declared  to  mean  the  placing  in  any  river  any 
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refuse  sewage  or  any  other  polluting  liquid.  Severe  pecuniary 
penalties  are  then  imposed  on  any  person  who  places  or  throws,  or 
permits  to  be  placed,  thrown,  or  to  fall  into  any  river,  any  refuse  so- 
as  to  pollute  such  river.  (Eefuse  means  solid  waste,  whether 
available  or  not  for  a  commercial  purpose.)  Penalties  are  further  im- 
posed upon  those  who  open  into  any  river,  any  sewer,  drain  pipe, 
or  channel,  in  order  to  provide  for  the  flow  Of  sewage  or  any  other 
polluting  liquid,  or  who  wilfully  cause,  or  permit,  any  sewage  or 
polluting  liquid  to  flow  into  any  river  through  any  channel  not  at 
the  passing  of  the  Act  used  for  that  purpose.  With  regard  to  the 
existing  pollutions,  the  pollution  authority  (which  is  to  be  the 
sanitary  authority  under  the  Public  Health  Act  1872)  may  give 
notice  to  discontinue  within  a  certain  period.  The  difiiculty,  which 
arose  in  the  Esk  Pollution  case,  of  the  pollution  being  caused  by 
several  independent  works,  none  of  which  separately  was  polluting 
the  water  in  a  legal  sense,  seems  to  be  met  partly  by  the  definitions  of 
the  6th  clause,  and  partly  by  the  following  section : — **  No  person 
shall  be  subject  to  the  foregoing  penalties  if  he  proves,  to  the  satis- 
faction of  the  Court,  that  the  pollution  caused  by  him  to  any  river, 
or  afiiuent  thereto,  arises  from  liquid  previously  taken  by  him  from 
such  river,  or  aflBuent,  and  does  not  come  within  the  definition  of 
polluting  liquid  contained  in  the  Act  in  a  greater  degree  than  when 
the  same  was  so  taken  by  hinu"  But  the  great  featAire  of  the  Act, 
and  the  chief  fruit  of  the  labour  of  the  Commissioners,  is  to  be 
found  in  the  6th  section,  which  defines  scientifically  the  various 
polluting  liquids.     Of  these  we  shall  give  three  specimens ; — 

(1.)  Ally  liquid  containing  in  suspension  one  part  by  weight  of 
dry  organic  matter  in  100,000  parts  by  weight  of  the  liquid. 

(4)  Any  liquid  which  in  100,000  parts  by  weight  contains, 
whether  in  solution  or  suspension  in  chemical  combination 
or  otherwise,  more  than  05  by  weight  of  metallic  arsenic. 

(9.)  Any  liquid  exhibiting  a  film  of  petroleum  or  hydro-carbon 
oil  on  its  surface,  or  containing  in  suspension  in  100,000  parts 
more  than  05  parts  of  such  oil 

These  standards  may  well  make  manufacturers  feel  uncomfort- 
able, and  they  will  probably  be  modified  to  some  extent  before  they 
receive  parliamentary  sanction.  But  they  at  least  present  a  solid 
8cienti6c  basis  on  which  the  great  and  beneficent  work  of  renova- 
tion and  purification  of  Scottish  rivers  may  begin.  W.  C.  S. 

Note. — ^We  have  thought  it  unnecessary  to  refer  to  the  Public 
Health  Legislation  and  the  Nuisance  Eemoval  Acts,  as  it  was 
admitted  before  the  Commissioners  that  in  many  cases  they  could 
not  be  appealed  to. 
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OTHER  VACATION  ARRANGEMENTS. 

Mes  adieux  to  the  Court  and  the  cares  of  an  Editor, 

(And  the  First  of  the  Month  is  a  very  stem  creditor : 

You  feel  like  those  harassed  and  Judge-ridden  juries; 

Or,  better,  Orestes  pursued  by  the  Furies. 

At  the  end  of  the  month  there  scarcely  are  any  days 

When  you  aren't  pursued  by  the  P.  D.  Eumenides). 

Adieu  to  those  speeches  so  dreary  and  prosy  all ; 

Let 's  on  board  of  the  steamer,  and  toss  our  ambrosial 

Locks.     Where  shall  we  go  to  ?    We're  all  aware  when  a 

Man  is  a  senior,  it  is  Rome  or  Vienna : 

Farther  still, — farther  still, — if  a  Judge,  be  he  puisne  or 

Chief.     But  less  tether  will  do  for  a  junior. 

Nos  adieux  to  the  work  and  the  wisdom — (that  may  be) 

And  High  Jinks ;  but  our  Jinks  are  a  mere  Ginx'  baby ; 

Speculations  anent  what  the  criminals'  Charlie  meant 

By  his  dashing  attempt  to  get  into  Parliament ; 

The  hints  that»  because  of  the  interest  you've  in  his 

Career,  you  should  really  admonish  Lord  Juvekis. 

Advice  that  your  style  diould  have  somewhat  inore  sparkle ; 

Advice  that  your  style  should  bo  more  patriarchal ; 

Advice  that  the  ChanceUor  wasn't  hit  hard  enough  ; 

Advice  that  you  do  not  speak  quite  by  the  card  enough ; 

Advice  that  of  old  you  really  wrote  better  (ah  !) ; 

Advice,  "  you've  improved ;" — et  cetera,  et  cetera. 

Nos  adieux  /  we  are  oflF  to  some  "  tables  of  interest ; " 

For  the  next  week  or  two  we  shall  give  our  good  printer  rest. 

We  are  off  for  a  time,  and  we  trust  to  return  all 

Fit  and  strong  to  keep  up  the  old  fame  of  **  The  Journal :" 

Strong  of  head  (not  strong-headed),  brown-hued,  iron-sinewed- 

We  shall  see  in  September. 

{To  be  contimied.) 


Brief  Summary  of  the  Law  of  JoirU-Stock  Companies  under  the 
Companies  Acts  1862  and  1867.  By  P.  H.  Cameron,  Solicitor 
before  the  Supreme  Courts.     Edinburgh :  Bell  and  Bradfute. 

The  author  of  this  book  is  already  favourably  known  to  the  profes- 
sion by  his  treatise  on  the  "  Law  of  Intestate  Succession."  He  has 
carried  out  the  same  mode  in  dealing  with  this  interesting  subject 
as  he  so  successfully  did  with  the  former.  He  clearly  and  syste- 
matically states  the  law  as  it  is,  and  wastes  no  time  in  idle  inquiries 
as  to  its  origin  and  history,  or  idle  speculations  ad  to  what  it  mighi 
or  oughi  to  have  been.    Joint-stock  companies  have  now  become 
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institutions  of  the  age,  and  illustrate  the  truth  of  the  ancient  axiom 
that  "  UTiion  is  strength^  This  treatise  gives  an  accurate  summary 
of  the  various  Statutes  which  originated  in  1844,  and  since  then 
have  gradually  increased  in  number  with  the  growth  of  the  schemes 
of  limited  Liability,  and  at  length  were  consummated  in  the  two 
consolidated  Acts  of  1862  and  1867.  Mr.  Cameron  has  with  much 
labour  codified,  as  it  were,  the  various  Statutes.  In  separate  sec- 
tions he  deals  with  every  step  in  their  history  from  the  "  Promoters 
of  Carafanies''  to  the  sepulchral  termination  of  not  a  few  in  the 
"  vnnding  up"  We  would  not  advise  any  man  not  weary  of  life 
to  attempt  to  read  straight  through  the  volume,  as  oft  he  must 
come  in  contact  with  matters  already  told.  This  is  just  the  best 
recommendation  of  such  a  work.  People  in  difficulties  run  in  haste 
to  a  book  for  instant  solution,  and  it  is  sickening  when  they 
cannot  at  once  find  the  proper  solvent.  It  is  provoking  when 
looking  under  A  to  find  the  reference  "  vide  Z"  and  when  driven 
to  the  uldmaie  letter  to  be  told  to  go  back  to  P  or  Q,  and  when 
going  to  either  of  these  gemini  to  be  directed  back  in  the  circle  to 
A.  In  this  book  any  person  who  really  desires  information  on  any 
particular  point  will  fiud  all  he  desires  or  needs  at  the  proper  place — 
*'  the  right  matter  in  the  right  place  and  the  right  place  for  the 
right  matter."  The  book  will  be  found  indispensable  on  the 
table  not  merely  of  the  professional,  but  of  the  legion  of  pradicals 
who  have  embarked  in  these  many  associations  of  commercial 
enterprise. 


%hz  ffLonih. 


Two  Practical  Suggestions. — In  another  page  will  be  found  a 
report  of  a  case  in  the  Sheriflf  Court  of  Fife  regarding  the  fees  to 
which  Sheriff-officers  are  entitled  for  serving  a  summons.  By  the 
Act  of  Sederunt  passed  by  the  Court  of  Session  in  1835,  a  sheriff- 
officer  is  entitled  to  charge  a  shilling  a  mile  for  the  travelling  ex- 
penses of  himself  and  his  witnesses.  It  happens,  however,  that  by 
legislation  subsequent  to  the  establishment  of  this  scale  of  fees  the 
services  of  witnesses  are  dispensed  with  in  the  services  of  such 
summonses.  The  question  which  consequently  arises  is  this; 
are  you  bound  to  act  upon  an  Act  of  Sederunt  which  does  not 
apply  to  the  circimistauces  with  which  you  have  to  deal,  or 
are  you  entitled  to  do  so?  It  seems  to  us  pretty  clear  that 
the  Sheriff-substitute  was  right  and  the  Sheriff-depute  was  wrong. 
How  can  a  charge  be  allowed  for  a  sheriff-officer  "and  witnesses" 
when  it  is  adniitted  that  no  witnesses  were  present  and  none 
were  required  It  may  be  that  there  is  no  other  table  of 
fees  applicable  to  the  circumstances,  but  it  is  surely  of  much 
greater  moment  that  there  are  no  circumstances  applicable  to 
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the  table  of  fees.  If  a  fee  were  allowed  for  going  by  a  certain 
road  and  that  road  were  closed  up,  we  hardly  see  how  the  officer 
could  make  the  statutory  charge.  If  in  the  table  of  fees  a  certain 
allowance  was  made  for  tolls,  and  tolls  were  abolished,  we  do  not 
quite  see  how  the  sheriff-officer  would  be  entitled  to  put  down  in 
his  account  his  old  item  of  charge.  But  it  may  be  urged,  if  you 
cannot  act  upon  the  rule  established  by  the  Act  of  Sederunt,  upon 
what  rule  are  you  to  act  ?  The  answer  to  which  is,  that  there  is  no 
rule  established,  and  the  only  thing  that  can  be  done  is  to  act  on  the 
principle  of  Quantum  Tneruit.  Of  course  if  there  is  no  fixed  table 
of  fees,  and  if  every  Sheriff  has  to  act  on  his  own  idea  of  what 
is  an  adequate  remuneration,  the  practice  will  vary  in  different 
Sheriffdoms.  And  this  is  the  evil  to  which  we  desire  to  call 
attention.  It  is  not  decorous  that  in  one  county  the  Sheriff  shoidd 
hold  that  the  old  table  of  fees  does  still  apply,  and  that  in  the 
•two  adjacent  counties  the  Sheriffs  should  agiee  in  holding  that  the 
old  table  does  not  apply,  but  should  disagree  as  to  what  new  scale 
of  remuneration  should  be  introduced.  The  awkwardness  to  which 
we  have  called  attention  can  very  easily  be  remedied  by  the  Court 
passing  a  new  Act  of  Sederunt  revising  the  table  of  fees. 

Another  practical  suggestion  which  we  have  to  make  is  in  relation 
to  a  more  painful  subject.  When  a  prisoner  is  condemned  to  death, 
most  persons  who  have  had  occasion  to  be  present  in  Court  must 
have  been  grieved  at  the  shocking  delay  that  occurs  between  the 
return  of  the  verdict  and  the  pronouncing  of  the  sentence.  The 
Clerk  of  the  Court  writes  out  the  verdict ;  afterwards  he  writes  out 
the  ancient  and  formal  sentenca  While  this  tedious  but  solemn 
process  is  being  gone  through  in  the  crowded  and  silent  Court  the 
suspense  of  every  one  becomes  extreme.  The  wretched  criminal  be- 
comes moment  by  moment  more  and  more  agitated,  until,  as  on  a  very 
recent  occasion,  he  breaks  down  utterly  and  abjectly;  and  you  dis- 
cern in  him  not  the  man  but  the  animal  This  is  not  at  all  surprising, 
for  it  is  obvious  that  no  person  can  feel  comfortable  in  being  sentenced 
to  be  hanged,  until  he  is  used  to  it :  and  the  number  of  persons  who 
have  the  opportunity  of  acquiring  the  experience  in  question  must 
always  be  limited.  Society  has  retained  the  punishment  of  death  be- 
cause it  considers  that  punishment  necessary  for  its  own  preservatioit 
But  for  a  long  time  it  has  striven  to  diminish  the  pain  which  the 
victim  of  his  evil  passions  or  his  evil  fate  has .  to  endure.  Why 
should  we  not  endeavour  to  diminish  the  suffering  at  the  moment 
of  pronouncing  the  sentence,  as  weU  as  at  the  moment  of  executing 
it  ?  There  are  others  whose  feelings  are  to  be  considered  as  well 
as  the  culprit.  We  do  not  refer  to  the  general  audience.  They 
need  not  be  present  unless  they  like ;  and  if  they  desire  to  have 
their  feelings  harrowed,  they  have  their  desire,  and  they  have  it 
cheap.  But  there  are  other  persons  whose  duty  compels  them  to 
be  present.  There  is  the  Judge,  and  there  is  the  counsel  for  the 
Crown.  .  No  one  need  pretend  that  the  task  of  making  tlie  formal 
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motion  for  sentence  can  leave  a  lasting  sorrow  on  the  spirit  of  an 
experienced  man  of  business.  But  at  the  same  time  it  is  no  light 
matter  to  request,  or  to  grant  the  request,  that  a  fellow-creature 
should  be  hanged  by  the  neck  until  he  is  dead ;  and  the  more  you 
think  of  it — and  you  cannot  help  thinking  of  it  during  the 
moments  of  waiting  until  the  sentence  is  written  out,  while  every 
motion  of  the  Clerk's  quill  is  heard  in  the  silent  Court — the  more 
painful  is  the  task.  But  it  will  be  asked,  what  is  the  practical 
suggestion  that  has  to  be  made  on  this  subject  ?  One  of  two ;  let 
the  sentence  be  shortened ;  or  have  forms  of  the  present  style  of 
sentence  written  or  printed  >ieforehand,  with  blanks  for  the  name 
and  the  date.  We  commend  these  suggestions  to  the  new  Clerk  of 
Justiciary. 

Appointments, — LoUD  Jerviswoodb,  who  has  been  a  Judge  of  the 
Court  of  Session  for  fifteen  years,  has  (as  some  time  ago  we  inti- 
mated he  was  about  to  do)  resigned  his  seat  on  the  Bench.  The 
Solicitor-General  (Mr.  Millar,  Q.C.)  has  succeeded  to  the  vacant 
gown.  Mr.  Watson  has  been  appointed  Solicitor-General  in  Mr. 
Millar's  place. 

Vacation  Arrangements. 

The  Autumn  Circuits, — The  following  are  the  arrangements  for 
the  Autumn  Circuits : — 

West — Lords  Justice-Clerk  and  Young.  Stirling,  Thursday,  24th 
September;  Inveraray,  Thursday,  1st  October.  Glasgow,  Tuesday, 
6th  October.  W.  E.  Gloag,  Esq.,  Advocate-Depute ;  -^neas  Mac- 
bean,  Clerk. 

South — Lords  Deas  and  Mure.  Dumfries,  Wednesday,  2nd  Sep- 
tember; Ayr,  Tuesday,  8th  September.  Jedburgh,  Friday,  11th 
September.  Eoger  Montgomerie,  Esq.,  Advocate-Depute ;  William 
Hamilton  Bell,  Clerk 

North — Lords  Ardmillan  and  Neaves.  Dundee,  Tuesday,  8th 
September.  Perth,  Friday,  11th  September.  Aberdeen,  Wednes- 
day, 16th  September.  Inverness,  Tuesday,  22d  September.  James 
Muirhead,  Esq.,  Advocate-Depute ;  Alexander  Ingram,  Clerk. 

JSill  Chamber  Rotation  of  Judges, — Monday,  20th  July,  to  Satur- 
day, 25th  July,  Lord  Gifford;  Monday,  27th  July,  to  Saturday,  8th 
August,  Lord  Mackenzie;  Monday,  10th  August,  to  Saturday,  22nd 
August,  Lord  Shand;  Monday,  24th  August,  to  Saturday,  5th  Sep- 
tember, Lord  Benholme;  Monday,  7th  September,  to  Saturday,  19th 
September,  Lord  Craighill ;  Monday,  21st  September,  to  Saturday, 
3rd  October,  Lord  Ormidale ;  Monday,  5th  October,  to  meeting  of 
Court,  Lord  Giflford. 

Boxr-Bays  in  Vacation. — Thursday,  27th  August,  and  Thursday, 
24th  September. 
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Will. — Gift  over  "if  A.  should  have  had  a  child — Child  en  ventre  ea  mhre, — 
In  constniing  a  will,  a  child  en  ventre  sa  mire  is  treated  as  living  where  the  effect 
is  to  leave  to  the  child  an  interest  vested  or  contingent  which  any  other  construc- 
tion would  take  away  from  it,  unless  there  is  a  clear  contrary  intention.  (See 
Blasson  v.  Blasson,  2  De  Qez.,  J.  and  S.  665,  33  L.  J.  Ch.  403,  34  L.  J.  Ch. 
18.) — Pearce  v.  Carrington^  42  L.  J.  Ch.  517. 

Charter- Partt. — Warranty — Expected  to  he  at  A.  ahotU  the  Ibth  of  December. 
— In  a  charter-j)arty,  dated  14th  November  1871,  defendant's  ship  was  chartered 
to  plaintiff  as  follows — "  It  is  this  day  mutually  agreed  between  Messrs  M.  & 
S.,  of  the  good  British  steamship  Ceres,  of  the  measurement,  &c,  whereof,  &c., 
is  master,  expected  to  be  at  Alexandria  about  the  15th  of  December,  and  the 
ph.,"  &c.,  &C.  The  declaration  setting  out  the  charter-party  alleged  as  a 
breach  that  the  ship  was  not  then  expected  to  be  at  Alexandria  about  that  day, 
but  was  then  in  such  part  of  the  world  and  imder  such  engagements  that  the 
ship  could  not  perform  her  said  engagements  and  arrive  at  Alexandria  about 
the  same  day  : — Held,  on  demurrer,  that  the  statement  in  the  charter-party 
was  a  warranty  or  condition  that  the  ship  was  then  in  such  a  place  and  under 
such  engagement  as  that,  she  might  reasonably  be  expected  to  oe  at  Alexandria 
about  the  day  mentioned,  and  that  the  breach  was  well  assigned.  A  plea  to 
the  above  declaration  set  out  the  position  in  which  and  certain  engagements 
under  which  the  ship  then  was,  and  alleged  notice  thereof  to  pit.,  and  that  the 
charter-party  was  made  subject  to  the  condition  that  the  said  vessel  should  with 
all  convenient  speed  fulfil  her  said  engagements,  and  then  sail  and  proceed  to 
Alexandria,  and  averred  performance  of  the  said  condition : — Hela,  that  the 

?lea  was  a  good  plea  upon  the  authority  of  Young  v.  Austen  (38  Law  J.  Rep. 
^.S.)  C.  P.  233).— CorWinflr  v.  Massey,  42  L.  J.,  C.  P.  153. 

Penalty. — Conviction — Evidence  of  scienter — Appeal  from  justice — Costs, — By 
the  19th  rule,  part  IT.  of  the  Animals'  Order  of  1871,  made  under  the  Con- 
tagious Diseases  (Animals)  Act,  1869,  sec.  75,  every  person  having  in  his  posses- 
sion, or  under  his  charge,  an  animal  affected  with  a  contagious  disease,  is  re- 
quiied,  with  all  practicable  speed,  to  give  notice  to  a  police  constable  of  the 
fact  of  the  animal  being  so  anected  ;  and  by  the  103rd  section  of  the  Act,  if  any 
person  acts  in  contravention  of  any  Order  of  Council,  he  shall  be  liable  to  a 
penalty  not  exceeding  £20,  or  when  such  offence  is  committed  in  respect  of 
more  than  four  animals,  a  penalty  not  exceeding  £6  for  each  animal.  A  person 
was  convicted  of  neglecting  to  give  the  notice  required  by  the  above  Order, 
that  animals  in  his  possession  were  affected  with  the  foot-and-mouth  disease, 
upon  a  complaint,  wnereon  no  evidence  was  siven  to  prove  that  the  defendant 
knew  the  animals  were  so  affected  : — Hela,  that  evidence  was  necessary  to 
show  that  deft,  knew  that  the  animals  were  so  affected,  and  that  the  conviction 
must  be  quashed.  The  complaint  was  preferred  by  the  Inspector  of  Police 
against  a  cattle  dealer  : — HeuL,  that  appt.  having  been  convicted  of  an  offence, 
and  having  shown  that  he  ought  not  to  have  been,  the  conviction  should  be 
quashed  with  costs  to  the  appt. — NichoUs  v.  Hall,  42  L.  J.,  Mag.  Ca.  105. 

Shipping. — Insurance  against  fire. — ^A  steamship  was  insured  against  fire  as 
"  lying  in  the  V.  docks,  with  liberty  to  go  into  dry  dock."  She  was  taken 
along  the  Thames  to  a  proper  drv  dock,  and  on  her  return  stopped  on  the 
Thames  to  put  on  part  of  her  paddles,  which  had  been  taken  off  to  admit  her 
into  the  dry  dock,  as  was  usual  in  the  circumstances,  and  during  the  stoppage 
was  burnt : — Held,  that  this  was  not  a  loss  within  the  insurance. — Pearson  v. 
Commercial  Union  Assur.  Co.  (Ex.  Ch.)  42  L.  J.,  C.  P.  164. 
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Dakage  by  Collision. — Immunity  from  arrest — Skip  belonging  to  the  Khe- 
dive of  Egypt — Evidence, — ^The  C,  belonging  to  the  Knedive  of  Egypt,  and 
usually  employed  in  carrying  maols  and  passengers,  came  to  England  with 
merchandise  and  for  repairs.  Having  completed  her  repairs,  and  while  on  a 
trial  trip  down  the  Thames,  she  came  into  collision  with  the  B.  On  arrest  of 
the  C.  by  the  owners  of  the  B.^ — Hefd^  first,  that  his  Highness  the  Khedive  is 
not  entitled  to  the  privileges  of  a  sovereign  prince.  Secondly,  that  even  the 
privileges  of  a  sovereign  prince  would  not  extend  to  immunity  from  arrest  in  a 
suit  for  damage  by  coUision.  Thirdly,  that  if  the  privileges  did  extend  to  such 
an  inununity,  they  would  have  been  waived  in  this  case  by  the  employment  of 
tlie  ship  at  Uie  time  as  a  trader.  Proceedings  in  rem  may  in  some  cases  be 
instituted  without  any  violation  of  international  law,  though  the  owner  of  the 
res  be  in  the  category  of  persons  privileged  from  personal  suit.  SembUy  within 
the  ebb  and  flow  of  the  sea  in  the  case  of  salvage,  the  ohligatio  ex  quasi  contractu 
aiXaches  jure  gentium  upon  the  ship  to  which  the  service  has  been  rendered, 
and  in  the  case  of  collision,  the  chhgatio  ex  quasi  delicto  attaches  jure  gentium 
upon  the  ship  which  is  the  wrong-doer  whatever  be  her  character,  public  or 
OTivate.  In  considering  the  international  status  of  the  Khedive  of  Egypt, — 
Meldf  that  the  Court  may  inquire  into  the  general  history  of  the  government  of 
Egypt,  the  firmans  of  the  Porte  and  European  treaties  concerning  the  relations 
'^'between  Egypt  and  the  Porte,  and  that  the  Court  may  also  obtain  direct 
information  from  the  Foreign  Office. — 12  L.  J.  Adm.  17. 

Marine  Insurance. — Slip  and  Policy — Additional  Terms — Concealment  of 
maierialfact — Continuing  Policy. — Defts.,  on  March  11,  agreed  to  insure  freight 
by  pit's  vessel  on  a  certain  voyage,  and  a  slip  containing,  the  terms  of  the 
insurance  was  then  drawn  up  bv  defts.,  who  on  that  day  accepted  the  risk.  No 
question  was  then  asked  as  to  tne  insurtmce  on  the  hull  of  the  vessel,  but  on 
March  17,  when  the  stamped  policy  was  issued,  defts.  required  to  know  the 
insurance  on  the  hull,  and  upon  learning  it  issued  the  policy,  with  a  warrantv 
inserted  therein  that  the  hull  was  not  insured  beyond  tliat  amount : — Held, 
that  the  addition  of  such  warranty  did  not  prevent  the  policy  from  being  drawn 
up  in  respect  of  the  risk  accepted  on  March  11,  and  therefore  it  was  not 
necessary  for  pits,  to  have  communicated  to  defts.  the  loss  of  the  vessel,  which 
had  occurred  on  March  16,  as  pits,  knew,  before  the  stamped  policy  was  issued. 
A  policy  of  insurance  was  made  on  a  vessel  for  a  year^  by  an  insurance  associa- 
tion, by  the  rules  of  which  the  insurance  was  to  be  from  vear  to  year,  unless 
notice  to  the  contrary  be  given,  and  the  managers,  unless  they  receive  ten  days' 
notice  to  the  contrary,  were  to  renew  the  policy  on  its  expiration  : — Held,  that 
according  to  the  terms  of  such  rules,  and  30  &  31  Vict,  c  23.  s.  8  (which  makes 
null  a  policy  exceeding  twelve  months),  the  policy  was  not  a  continuing  one, 
but  expired  at  the  end  of  the  year. — lAshman  v.  xTorihem  Maritime  Insur.  Co, 
(Lim.),  42  li.  J.,  C.  P.  108. 

CoKPANT — Sale  to  company  in  consideration  of  paid-up  shares — Signing  memor- 
andum of  association, — ^F.  and  others  contracted  with  H.,  as  a  trustee  for  the  P. 
company  then  about  to  be  formed,  for  the  sale  to  the  company  of  their  interest 
in  the  P.  mine  in  consideration  of  5,000  folly  paid-up  shades.  This  agreement 
was  filed  with  the  Registrar  of  Joint  Stock  Companies  together  with  the  mem- 
orandum and  articles  of  association  of  the  company,  the  memorandum  of  associa- 
tion being  signed  by  F.  for  1,000  shares.  1,575  fully  paid-up  shares  were  after- 
wards allotted  to  F.  as  part  of  the  consideration  to  be  paid  to  him  for  the 
purchase  of  the  mine,  and  no  other  shares  were  ever  allotted  to  him,  nor  was 
he  ever  registered  as  the  owner  of  any  other  shares.  Upon  the  winding  up  of 
the  company, — Held,  affirming  the  decision  of  the  Master  of  the  Rolls,  that 
the  contract  was  a  separate  transaction  from  the  signing  of  the  memorandum  of 
association,  and  the  nling  of  it  did  not  take  the  case  out  of  the  25th  section  of 
the  Companies  Act,  1867,  30  &  31  Vict  c  131 ;  and  F.'s  name  must  therefore 
be  placed  on  the  list  of  contributories  for  1,000  shares. — Re  The  Pen'allt  Silver 
Lead  Mining  Co,  {Lim,),  FothergiWs  case,  42  L.  J.  Ch.  461. 
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Mine. — Demise  of  mines  amd  nwnerah — Compensaiion  douse — Bight  ofswrfoLu 
owner  to  support. — ^Declaration  for  negligently  excavating  and  working  mines 
under  and  adiacent  to  land  of  the  })lt.,  whereby  the  land  gave  waj^  and 
sank,  and  a  mill,  cottage,  and  other  buildings  became  prostrate  and  ruinous^ 
and  a  stream  of  water  was  diverted  from  the  pit's  land.  Plea,  that  by  an  in- 
denture of  lease  made  before  pit.  became  possessed  of  the  land  as  alleged,  the 
owners  in  fee  demised  unto  certain  lessees,  whose  interest  afterwards  vested  in 
the  defts.  for  thirty-eight  years  from  the  25th  of  March  1839,  all  and  all 
manner  of  veins  and  seams  of  coal,  ironstone  and  other  stone  and  minerals  of 
any  manner  or  sort  whatsoever,  that  should  or  might  be  found  or  discovered  in 
or  under  the  land,  with  full  power,  liberty,  and  authority  to  get  the  coal,  iron- 
stone, and  other  stone  and  otner  minerals  out  of  all  pits  already  sunk  'or  open, 
and  the  like  liberty  and  authority  to  bore,  dig,  delve,  and  sink  as  many  other 
pits  as  the  lessees  might  think  necessary,  the  lessees  making  reasonable  sataa- 
faction  to  the  owners  in  fee,  their  heirs  and  assigns,  and  their  tenants,  for  the 
damage  done  to  them  respectively  by  the  surfiGtce  of  their  land  being  covered 
with  rubbish  or  otherwise  injure,  or  as  thejr  might  sustain  as  weu  by  the 
injury  done  to  the  lands  of  the  owners  in  fee  m  sinking  and  getting  the  mines 
and  minerals,  as  for  such  damage  or  iniury  as  might  be  done  or  caused  in  the 
dwelling-houses  or  other  buildings  of  the  said  owners  by  so  doing.  The  lessees 
covenanted  in  case  of  damage  or  injurv  to  such  buildings  to  rebuild  or  repair 
the  same ;  and  also  over  and  besides  tne  immediate  damage  to  stock  or  crops 
80  damaged,  to  pay  a  satisfaction  for  all  damages  sustained  by  the  owners  in  fee 
after  the  rate  of  40s.  per  annum  for  five  years  from  the  commencement  of  the 
damage,  and  after  that  time  to  pay  such  a  price  for  land  so  damaged  as  ^ould 
be  settled  by  arbitration  : — Held^  that  upon  the  true  construction  of  the  lease, 
the  owners  in  fee  granted  the  absolute  right  to  work  the  minerals,  without 
regard  to  injury  to  me  surface,  subject  only  to  the  obligation  to  pay  compen- 
sation according  to  the  covenant — Smith  v.  Darby,  4342  L.  J.^  Q.  £L  140. 

Easement. — Eavesdrop — Alteration  of  dominant  tenement. — Pit,  who  had  a 
right  to  project  the  eaves  of  his  house  over  the  land  of  deft,  raised  the  eaves 
13  or  15  inches  without  changing  the  extent  of  their  projection  over  deft's  land : 
— Held^  in  an  action  for  interfering  with  such  right,  that  the  easement  was  not 
destroyed  by  such  raising  of  the  eaves,  in  the  absence  of  evidence,  that  any 
additional  burden  had  been  cast  on  deft's  h^VL^.—Semble  that  the  fresh  projec- 
tion over  deft's  land  which  was  made  when  the  eaves  were  raised  was  not  a 
new  trespass,  but  a  mere  use  of  the  space  taken  possession  of  by  the  trespass 
occasioned  by  the  original  projection. — Harvey  v.  Walters,  42  L.  J.,  C.  P.  105. 

Negligence. — Injury  to  passenger  in  'omnibus — Evidence  for  jury.—  In  an 
action  asainst  an  omnibus  proprietor  for  injury  to  a  passenger,  it  was  proved, 
on  behalf  of  the  latter,  that  he  was  sitting  inside  the  omnibus,  and  was  injured 
by  one  of  the  horses  kicking  the  front  panel  constituting  the  back  of  his  sea^ 
and  that  on  a  subsequent  examination  marks  of  other  kicks  were  seen : — Hdd, 
that  there  was  evidence  of  negligence  of  defts.  to  go  to  the  jury. — Simpson  v. 
The  London  General  Omnibus  Compcmy,  42  L.  J.,  C.  P.  112. 

Jurisdiction. — Specific  performance — Foreign  contract — Substituted  service. — 
The  Court  will  specificfdly  enforce  against  a  foreigner  a  contract  of  sale  made 
abroad,  if  the  subject-matter  of  the  contract  is  within  its  jurisdiction.  And, 
therefore,  where  a  contract  was  made  abroad  for  the  sale  of  a  foreign  vessel  to 
be  delivered  in  this  country,  the  Court  granted  an  interim  injunction  to  restrain 
the  removal  of  the  ship  from  an  English  port,  allowing  substituted  service  of 
the  notice  of  motion  on  the  Captain. — Hart  v.  Herwig,  42  L,  J.  Ch.  457. 
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SHERIFF  COURT  OF  FIFESHIRE. 
Sheriffi3  Crichton  and  Bxatson  Bell. 
BITCHIB  V.  RCTdSELL  AND  BENNET.— 26^  June  and  I7th  July  1874 

Sheriff  Officer's  Fees — Acts  of  Sederunt  of  6th  March  and  2d  June  1837. — The 
only  point  of  general  importance  in  this  case  is  fully  brought  out  in  the  inter- 
locutor and  note  of  the  S.-S.  : — 

"  Cupar,  2Qth  June  1874. — The  S.-S.  having  heard  parties'  procurators  on  the 
note  of  objections  for  respondents  tp  the  auditor's  report,  sustains  the  7th 
objection  to  the  effect  of  adding  ^1  to  the  taxed  amount  of  expenses  :  quoad 
ultra,  Tepels  the  whole  other  objections,  approves  of  the  auditor's  report,  and 
decerns  against  the  petitioner  for  payment  to  the  respts.  of  £25,  18s. 

"A.  Beatson  Bell. 

"  JVbte. — The  only  objection  presenting  matter  of  importance  is  the  4th,  which 
affects  the  amount  of  fees  payaole  to  sheriff  officers  for  the  citation  of  witnesses. 
These  fees  are  re<mlated  by  A.  S.  of  1833  and  1837,  both  passed  at  a  time  when 
two  witnesses  had  to  be  present  at  the  act  of  citation,  and  the  travelling  charge 
allowed  by  the  table  is  *for  travelling  each  mile  .  .  .  officers  and  witnesses,  Is.' 
Subsequent  legislation  abolished  the  necessity  of  witnesses  both  in  serving 
summonses  and  in  citing  witnesses,  but  no  Act  of  Sederunt  has  been  passed 
stating  how  much  of  the  Is.  2d.,  which  is  the  charge  in  serving  summonses,  and 
Is.,  which  is  as  above  the  charge  for  citing  witnesses,  is  to  be  held  applicable  to 
the  officer,  and  how  much  to  the  witnesses.      In  these  circumstances,  it  is  con- 
tended, that  the  Court  has  no  authority  to  distinguish  how  much  is  applicable 
to  each,  and  that  until  a  new  Act  of  Sederunt  is  framed,  the  officer,  though  now 
proceeding  alone,  is  entitled  to  the  full  fee  of  Is.  2d.  per  mile  for  serving  sum- 
monses, and  Is.  for  citing  witnesses,  though  the  demana  here  is  restricted  to  lOd. 
The  S.-S.  would  have  had  little  difficulty  in  disposing  of  this  contention,  but  for 
a  decision  in  the  neighbouring  county  of  Perth,  pronounced  by  the  present  Lord 
Advocate  when   Sheriff  of  that  county,  and  which  in   effect  sustains  the 
argument  of  the  officers.     That  case  is  Reid  v.  Marshall,  12th  February  1866, 
and  is  reported  in  voL  viii.  of  the  Sheriff  Court  Reporter,  p.  36.     The  S.-S. 
is  sensible  of  the  great  deference  which  the  opinion  of  such  an  eminent  lawyer 
ought  to  receive,  and  of  the  inconvenience  of  a  different  rule  of  remuneration  in 
two  adjoining  counties.     At  the  same  time  the  decision  cannot  be  considered 
an  authority  binding  in  this  Court  so  as  to  relieve  the  S.-S.  from  the  necessity 
of  apply ing'his  own  mind  to  the  case,  and  having  done  so,  he  finds  himself  un- 
able to  concur  in  the  decision  in  question.     It  appears  to  him  that  the  entries 
in  the  table  expressly  providing  that  the  fees  shall  be  for  '  officer  and  witnesses ' 
ceased  to  be  applicable  when  the  necessitv  for  witnesses  was  removed,  and  until 
a  new  Act  of  Sederunt  was  framed  regulating  the  fees  to  be  paid  to  the  officer 
alone,  the  duty  devolves  upon  the  Sheriff  to  fix  the  remuneration  payable  to  his 
own  officers.     In  practice  the  S.-S.  understands  from  the  auditor  that  the  proper 
remuneration  was  fixed  at  6d.  a  mile,  upon  the  theory  that  the  original  Is.  2d. 
represented  6d.  for  the  officer,  and  4d.  for  each  of  the  witne.sses,  in  serving 
summonses,  and  that  the  6d.  shall  also  be  allowed  for  citing  witnesses  as  the 
officer's  proportion  of  the  shilling.    This  rule,  he  is  informed,  has  l>een  in 
observance  lor  many  years  in  this  county,  with  the  approval  of  the  late  Mr. 
Monteith,  when  Sheriff,  and  of  Mr.  Tavlor,  the  predecessor  of  the  present  S.-S. 
In  these  circumstances  the  S.-S.  feels  that  to  disturb  the  practice  or  the  county, 
fixed  as  he  himself  thinks  upon  a  sound  principle,  in  consequence  of  a  judgment 
pronounced  eight  years  ago  in  Peithshire,  would  be  inexpedient     He  therefore 
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sustains  the  decision  of  the  auditor,  that  6d.  a  mile  shall  be  allowed  for  the 
travelling  expenses  of  officers  citing  witnesses.  A.  B.  B." 

The  respta  appealed,  and  after  hearing  parties  the  Sheriff  pronounced  the 
following  interlocutor : — 

"  Edinburgh,  17 th  July  1874 — ^The  Sheriff  having  heard  parties'  procnratois, 
on  the  appeal  for  the  respta,  and  considered  the  note  of  objections  to  the 
auditor's  report,  recalls  tne  interlocutor  of  the  S.-S.  of  26th  June  1874  : 
Sustains  the  fourth  objection  to  the  auditor's  report :  Further  sustains  the 
seventh  objection  to  the  effect  of  adding  ^1  to  the  taxed  amount  of  expenses : 
Quoad  tdtra,  repels  the  whole  other  objections,  and  approves  of  the  auditoi^s 
report,  and  decerns  against  the  petr.  for  payment  to  tne  respts.  of  the  sum  of 
£26,  3s.  sterling.  Jab.  Abthub  Crichton. 

"  NoU, — On  the  question  as  to  what  amount  of  fees  are  to  be  allowed  to 
officers  for  citing  witnesses,  the  Sheriff  Jias  taken  a  different  view  from  that 
expressed  by  the  S.-S. 

*'  The  Sheriff  concurs  in  the  opinion  expressed  by  the  Sheriff  of  Perthshire, 
in  the  case  of  RM  v.  MarthcLU,  1 2th  Februarv  1866,  referred  to  by  the  S.-S. ; 
and  he  thinks  that  a  Sheriff  cannot  alter  the  table  of  fees  for  the  officers  of  Court 
fixed  by  the  Act  of  Sederunt  of  6th  March  1833,  confirmed  by  Act  of  Sederunt 
of  2d  June  1837.  The  fees  allowed  by  that  Act  must  be  paid  to  officers  of 
Court  until  it  is  repealed  by  competent  authority.  J.  A.  C." 


SHERIFF  COURT  OF  LANARKSHIRE. 
Sheriff  Dickson. 

BROOM  AND  CO.  V,  DENHOLM  AND  CO. — Feb,  16,  1874. 

Sheriff^Suspension  of  Diligence  for  swtm  not  exceeding  £25 — 1  <&  2  VicL  c  119 
$,  19 — Juratory  Caution — Suvperuion, — This  was  a  suspension  of  a  chaise  for  ;£26 
contained  in  a  bill.  The  suspender  proposed  to  find  juratory  caution.  The  S.-S. 
pronounced  the  following  interlocutor  : — 

**  Glasgow,  ^th  Deeeniber  1873. — Having  heard  parties'  procurators,  on  the  re- 
spondents craving  that  before  a  minute  of  defence  is  received  or  condescendence 
and  defences  are  ordered  the  pursuers  should  be  required  to  find  sufficient 
caution  for  the  sum  charged  for  and  the  expenses  to  be  incurred  in  the  Sheriff- 
Court,  and  on  the  petitioners  craving  that  the  juratory  caution  which  he  has 
found  should  be  held  sufficient  and  a  record  should  be  made  up  accordingly, 
for  the  reasons  stated  in  the  note  grants  the  respts.  said  craving,  and  appoints 
the  pctrs.  within  four  days  from  this  date  to  find  sufficient  caution  in  terms  of 
the  Act  1  &  2  Vict.  cap.  119,  with  certification.  W.  Q.  Dickson. 

**Note, — The  question  raised  by  the  petr.  is  important,  and,  so  far  as  the 
S.-S.  can  ascertain,  is  new.  It  is  whether  juratory  caution  is  sufficient  under 
the  Act  1  &  2  Vict.  c.  119,  a  19,  and  A.  S.,  lOth  July  1839,  following  thereon, 
under  which  suspensions  of  diligence  for  sums  not  exceeding  ^^5  are  competent 
in  the  Sheriff-Court.  The  words  of  the  Act  (s.  19)  are  : '  Where  a  charge  shall  be 
given  on  a  decree  of  registration  proceeding  on  a  bond,  bill,  contract,  or  other 
form  of  obligation  registered  in  any  Sheriff-Court  books,  or  in  the  books  of 
Council  and  Session,  or  any  others  competent  ...  for  payment  of  any  sum  of 
money  not  exceeding  the  sum  of  £2b  of  principal,  exclusive  of  interest  and 
expenses,  any  person  so  charged  may  apply  by  petition  to  the  Sheriff-Court  of 
his  domicile  for  suspension  of  the  said  cnai^e  and  diligence  on  caution,  and  on 
sufficient  caution  being  found  in  the  hands  of  the  Clerk  of  Court  for  the  sum 
charged  for,  and  interest  and  expenses  to  be  incurred  in  th^  Sheriff- Court,  the 
Sheriff  shall  huve  power  to  sist  execution  against  the  petr.  and  to  order  intima- 
tion of  the  petition  of  suspension,  and  answers  to  be  given  in  thereto  ;  and 
thereafter  to  proceed  with  the  further  disposal  and  decision  of  the  cause,  in  like 
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manner  aa  in  summaiy  causes  in  sucli  Court,  and  to  suspend  the  cliaTge  and 
dili^nce  so  far  as  regards  the  petr.' 

''The  natural  meaning  of  the  words  ' sufficient  caution '  in  this  section  is 
caution  sufficient  for  securing  the  rishts  of  the  creditor,  which  juratory  caution 
almost  never  is.  This  yiew  is  strongly  supported  by  the  A.  S.  (a.  116),  which  was 
paased  to  carry  out  the  statute.  In  the  chap,  xx.,  '  Suspensions  in  Sheriff- 
CoortSy'  it  makes  no  provision  as  to  juratory  caution,  but  repeats  almost  the 
ipnuima  verba  of  the  statute,  and  in  particular  uses  the  words '  sufficient  caution.' 

^  In  the  following  chapter,  xxL,  'Advocations,  Suspensions  in  the  Court  of 
Session,  and  Lists,'  it  makes  careful  provisions  as  to  juratory  caution,  all  of 
which  are  pointedljjr  applied  only  to  advocations. 

''  The  inference  is  clear  and  cogent, — ^that  the  Court  of  Session  have  by  that 
A.  S.  interpreted  the  words  'sufficient  caution'  in  the  statute  as  meaning 
caution  by  a  solvent  person  for  the  full  amount  of  the  debt  and  costs,  and  as 
eontradistinguiahed  firom  juratory  caution,  which  is  almost  always  illusory  and 
insufficient. 

"  This  view  is  supported  by  the  high  authority  of  Erskine,  iv.  3,  19,  where 
'juratory  caution '  is  spoken  of  in  contradistinction  to  '  sufficient  caution.'  The 
wodc  of  Mr.  Maclaunn  on  Practice  in  the  Sheriff-Courts,  p.  347,  and  the 
unifoim  practice  of  this  Court  since  the  statute  was  passed,  are  to  the  same  effect ; 
and  the  petr.  was  unable  to  say  that  a  different  practice  existed  in  any  other 
SherifP-Gourt 

**  Aa  tiie  jurisdiction  of  the  Sheriff-Court  in  suspensions  is  entirely  statutoiy, 
it  can  only  ne  exercised  under  the  conditions  which  the  statute  prescribes.  The 
pete  may  still  apply  to  the  Court  of  Session  to  suspend  the  diligence  in  question, 
either  on  juratory  caution,  or  without  caution  at  all,  although  an  inferior 
Court  can  only  stop  the  ordinary  course  of  such  diligence  on  sufficient  security 
far  the  creditor's  protection. 

"  The  petr.  however  contended  that  the  juratory  caution  which  he  has  foxmd 
is  sufficient,  seeing  that  he  has  given  up  in  the  inventory  of  his  debts  and  effects 
a  debt '  supposed  to  be  about  £60*  due  to  him  by  Hislop  and  Bae  of  Qlastfoid 
Stieet,  Glasgow,  of  which  he  cannot  receive  payment  without  subjecting  himgAlf 
to  punishment  for  fraud  (A.  S.  1839,  s.  124). 

^  This  is  considered  to  be  erroneous,  for  (1)  the  inventory  does  not  operate  as 
an  attachment  of  the  debt  referred  to ;  (2)  the  amount  is  onlv  '  supposed  to  be 
about  j^O,'  which  is  not  merely  indefinite  in  amount,  but,  if  taiken  to  mean  fuUr  ?  ^ 
jC50,  might  be  insufficient  to  cover  the  '  sum  charged  for,  and  interest  and  , 
expenses  ; '  (3)  the  security,  such  as  it  is,  under  the  inventory  is  not  found  in  the 
hands  of  the  Clerk  of  Court  or  to  his  satisfaction ;  and  ^4)  its  sufficiency  depends 
on  the  petr.'s  claim  on  Messrs.  Hislop  and  Rae  bemg  good, — which  is  not 
admittea  or  proved, — and  on  these  gentlemen  beinff  solvent,  which  they  may  no 
doubt  be,  but  as  to  whidi .  the  Court  has  not  juioicial  knowledge,  and  has  no 
security,  as  in  the  case  of  a  bond  by  a  cautioner  accepted  as  simcient  by  the 
Clerk  of  Court. 

"  It  was  also  urged  that  the  xespt,  imder  the  interlooutor  of  28th  November 
last^  can  only  at  this  stage  lodge  a  minute  of  defence,  or  have  a  record  made  up 
en  oondesc^Mlsnce  and  defences  (which  forms  have  come  in  place  of  the 
answers  required  by  the  clause  of  the  statute  above  quoted).  As,  however, 
the  deliverances  on  the  petition  regarding  juratory  caution  were  all  under 
Mservati^  of  the  pleas  of  parties,  it  is  considered  still  competent  to  the 
nspt  to  insist  on  the  petr.  finding  '  sufficient  caution '  as  a  statutory  preliminary 
to  all  the  proceedings  on  the  petition.  W.  Q.  D." 

On  appeal,  the  Sheriff  adhered  (16th  February  1874)  to  his  own  interlocutor 
M  S;-S.    The  suspension  was  afterwards  xefused,  no  cikution  having  been  found. 
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Before  Sheriff  Guthrhe. 

B00TTI8H  HERITABUB  BE0UBITIE8  COMPANY  V.  LAUDER. — lOth  June  1874. 

Decree  in  aheence — Entering  appearance — Beponimg. — In  this  caae  the  pnrsaen 
obtained  decree  in  absence  on  26th  March,  appearance  having  been  entered  for 
the  defr.,  who  afterwards  failed  to  state  a  ddence.  The  de&  afterwards  pre- 
sented a  reponing  petition  along  with  defences  in  terms  of  the  Act  of  Sed.  10th 
July  1839,  sees.  24, 115.  The  pursuers  objected  to  the  competency  of  the  re- 
poning petition,  contending  tiiat  that  form  of  procedure  had  oeen  abolished  by 
the  Act  of  1853.    The  S.-S.  pronounced  the  allowing  interlocutor : — 

*^  Glasgow,  lOth  Jime  1874. — Having  heard  parties'  procurators,  and  considered 
the  petition,  in  respect  the  defr.  has  consigned  in  the  hands  of  the  Sheriff-derk 
the  expenses  decerned  for  in  the  decree  pronounced  against  the  defr.  on  17th 
April  1874,  repones  the  de&.  against  said  decree ;  revives  the  action ;  allows  the 
defences  now^tendered  to  be  received ;  and  appoints  the  defr.  to  intimate  to  the 
pursuers  witliin  six  days  the  enrolment  of  the  cause  on  18th  instant,  and  remits 
the  cause  to  that  roll  for  farther  procedure.  W.  Guthbix. 

"  Note, — It  was  contended  for  the  pursuers,  that  reponing  in  this  form  was 
incompetent,  the  Act  1  &  2  Vict  c  119,  sec  18,  and  the  Act  of  Sederunt 
followmg  on  it  (sees.  24  and  115),  having  been  repealed  by  the  Act  of  1853. 
The  S.-S.  however  cannot  adopt  uat  view,  for  the  repeal  ot  previous  Acts  of 
Parliament  and  Acts  of  Sederunt  in  sec  51  of  that  Act,  extends  'in  so  fiir 
only  as  may  be  necessc^  to  give  effect  to  the  provisions  of  this  Act,  and  no 
farther  or  otherwise.'  The  Act  of  1853  provides  in  sec  2  a  form  of  reponing, 
*  where  no  appearance  shall  be  entered  for  the  defr.' — the  most  usual  case  in 
which  decrees  in  absence  are  pronounced.  But,  whether  by  accident  or  design, 
it  savs  nothing  with  regard  to  decrees  in  absence  pronounced  where  appeaianoe 
has  been  entered,  but  has  been  withdrawn  or  fallen  from  before  deiences  are 

;>roponed.  A  decree  pronounced  in  that  case  is  undoubtedly  a  decree  in  absence 
Ersk.  Inst  iv.  1,  69;  iv.  3,  6,  Stat  1672,  c  16,  sec  19  (R^.  of  Jud.);  31  & 
32  Vict  c  100,  sec  22),  to  which  therefore  the  regulations  of  the  Act  of 
Sederunt  of  10th  July  1839,  sees.  24  and  115,  continue  to  be  applicable.  See 
Wilson  V.  State  Fire  Insurance  Company,  July  14,  1863,  35  Jur.  635. 

^ The  defr.  has  lodged  defences  m  conformity  with  a  common  practice;  bat 
it  seems  reasonable  to  hold  that  the  requirement  that  a  defr.  shall  lodge  de- 
fences along  with  his  reponing  petition  has  been  repealed  by  sec  51  of  the  Act 
of  1853,  the  provisions  of  which  Act  as  to  stating  defences  cannot  otherwise 
receive  full  effect  W.  G." 


Before  Sheriff  Dickson. 

CHARD  V,  MCCULLOCH.— ;rtt/y  7,  1874, 

Sheriff-^Appeal— Decree  in  absence — Beponing — Sheriff  Court  Act,  1853. — ^Thia 
was  an  action  by  a  stockbroker  for  the  amount  of  differences  and  commission  oil 
stockbroking  transactions,  in  which  the  pursuer  obtained  a  decree  in  absence 
on  March  26th.  The  defr.  presented  a  reponing  petition,  accompanied  by 
defences  in  terms  of  the  Act  of  Sed.  10th  Julv  1839,  sees.  24,  115,  and 
craved  to  be  reponed,  without  any  costs  being  found  due.  The  S.-S.  reponed  in 
usual  form,  and  sent  the  case  to  the  roll,  that  parties  mi^ht  be  heard  as  to  the 
craving  in  regard  to  costs.  The  pursuer  appealed.  The  Sheriff  found  the  inter- 
locutor not  appealable,  adding  this  note : — "  The  appeal  Ib  against  an  interlocutor 
renoning  the  defender  against  a  decree  pronounced  against  him  on  account  of 
fiEiuure  to  state  a  defence. 

''  The  pursuer^s  procurator  contended  that  such  an  interlocutor  *  disposes  of 
the  merits  of  the  cause,'  seeing  it  deprives  him  of  the  judgment  b^  dmult  in 
his  favour,  and  that  it  is  there&re  appealable  under  s.  19  of  the  Sheriff  Court  Act 
of  1853.    To  the  Sheriff  this  appears  erroneous.    The  interlocutor  appealed 
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waixist  was  pronotinced  in  order  to  enable  the  Court  to  entertain  the  merits, 
Mich  till  then  it  had  not  done.  It  was  merely  a  step  in  the  progress  of  the  canse 
for  removing  the  obstacle  of  a  judgment  not  pronouncea  on  the  merits,  and 
which  stood  m  the  way  of  a  judgment  on  the  merits  being  pronounced. 

''  There  is  no  direct  authority,  and  little  of  any  kind,  on  the  point.  The  case 
of  BPDatoaU  y.  Brown  1865  (3  Macph.  1079),  however,  supports  the  yiew  taken 
aboye. 

^  The  Sheriff  ayoids  eroressing  any  opinion  as  to  the  competency  of  the  re- 
poning,  as  that  is  not  now  before  him.  W.  G.  D." 

On  8th  June  the  S.-S.  found  the  pursuer  entitled  to  £l,  lis.  6d.  of  the  con- 
signed expenses,  and  authorised  the  Clerk  of  Court  to  pay  oyer  the  sum  to  the 
SuiBuer,  and  allowed  the  decree  to  be  extracted  as  an  interim  decree,  and 
ecemed. 

Both  parties  appealed. 
The  Sneriff  pronounced  the  following  interlocutor  : — 

"  OUugoWy  7ih  July  1874 — in  respect  the  defr.'s  procurator  stated  at  the  bar 
that  he  did  not  insist  in  his  appeal,  dismisses  it ;  and  having  heard  parties'  pro- 
curators on  the  pursuer's  appeal,  and  considered  the  process,  for  the  reasons 
stated  in  the  note,  adheres  to  the  interlocutor  appealed,  and  dismisses  the 
appeaj.  W.  G.  Dickson. 

**Ifoie, — It  was  contended  for  the  defr.  that  the  pursuer's  appeal  is  incom- 
petent, because  the  interlocutor  of  8th  June  is  not  within  any  of  the  classes  of 
mterlocntors  described  in  section  19  of  the  Sheriff  Court  Act  of  1853 ;  and  that 
the  words  '  decree'  and  '  decerns'  in  the  interiocutor  have  no  proper  meaning, 
as  it  is  merely  an  order  on  the  Clerk  of  Court  to  pay  a  epeafied  sum  to  the 
pursuer  out  x>f  the  consigned  money. 

''The  Sheriff  cannot  so  read  the  interlocutor.  It  finds  the  defr.  liable  in  a 
certain  sum,  and  decema 

**  That  is  considered  to  be  a  decree  for  the  sum  so  found  due  upon  which 
diUgence  might  follow ;  and  its  character  as  such  is  not  destrovea  by  tiiere 
being  an  order  on  the  Clerk  of  Court  to  pay  part  of  the  consigned  sum  to  the 
pursuer,  seeing  that  the  pursuer  is  not  bound  to  take  payment  out  of  the  con- 
signed money,  which  he  may  (if  he  chooses)  leave  to  meet  other  claims  against 
the  defr. 

"  On  the  merits  of  the  pursuer's  appeal  (which  was  only  intended  for  bring- 
ing under  review  the  S.-S.'s  interlocutor  of  11th  May  reponing  the  defr.)  the 
Sheriff  has  great  doubt 

''The  pursuer's  procurator  contended  that  reponing  petitions  are  rendered 
obsolete  by  the  Sheriff  Court  Act  of  1853,  and  that  the  provisions  regarding  them 
in  the  former  Statutes  and  A  S.  must  be  held  as  repealed,  m  order  to  give 
effect  to  the  provisions  of  the  Act  of  1853 ;  and  they  are  thus  within  the 
repealing  clause  sec.  51  of  the  later  Act  That  such  a  petition  is  no  longer  ad- 
missible h  shown  ^it  was  said)  by  the  Sheriff  Court  Act  of  1838,  sec.  9,  and  A.  S. 
1839,  sec  24,  requiring  every  such  petition  to  be  accompanied  by  defences  pre- 
pared in  terms  of  the  Act  of  Sederunt;  and  by  its  beinff  only  where  sudi 
defences  are  lodged  that  there  can  be  reponing  under  that  Statute.  But 
defences  in  the  terms  so  referred  to  are  no  longer  competent  f  seeing  that  they 
were  no  answer  to  the  statements  in  the  summons,  and  the  Sheriff  nad  no  dis- 
cretion as  to  their  forming  part  of  the  record ;  whereas,  under  the  present  rules 
as  to  records,  defences  are  not  allowed  except  where  the  Sheriff  speidally  orders 
them ;  and  they  are  not  an  answer  to  stat^ents  in  the  summons,  but  to  those 
in  the  condescendence.  Accordingly  (it  was  said)  as  defences  under  the  old 
form  are  no  longer  competent,  the  condition  under  which  the  party  might  be 
reponed  on  petition  cannot  be  observed ;  and  there  can  therefore  be  no  repon- 
mg  in  that  way. 

''  It  was  also  contended  that  the  decree  on  failure  to  state  a  defence  is  not  a 
decree  in  absence,  but  inforoy  being  a  decree  by  default  after  lUis<onUitaHon 
had  b^;un  in  consequence  of  the  defr.  having  entered  appeaxance  m  the  action 
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by  notice  of  appearance.    The  de&.'8  remedy  againrt  sach  a  detiee  is  thetefoie 
by  appeal,  and  it  k  the  settled  practice  of  tma  Court  to  allow  that  remedy. 

"  ror  the  defr.  it  was  contended  that  the  Act  of  1838  and  relative  A.  8. 
are  only  repealed  so  far  as  there  is  something  clearly  inconsistent  with  them  in 
the  Act  of  1853,  and  that  it  is  not  inconsistent  with  the  latter  Act  to  allow  the 
remedy  of  a  reponin^  petition  in  cases  where  a  reponing  note  is  inadmisatble^ 
as  it  undoubtedly  is  in  the  present  case. 

''It  was  also  contended  that  there  must  be  some  remedy  against  aach  a 
judcpnent  practically  in  absence,  even  if  not  so  in  point  of  strict  form^  and  that 
as  tne  remedy  by  reponing  note  is  incompetent^  that  by  reponing  petition  must 
be  competent. 

**  If  the  question  wete  to  be  decided  in  this  Court  for  the  first  time,  the 
Sheriff  would  be  inclined  to  hold  that  the  impossibility  of  complying  with  the 
condition  in  the  Act  of  1838  and  A.  S.  of  1839,  as  to  lodgingdefences  with  the 
reponing  petition,  renders  that  form  no  longer  admissible.  But  he  hesitatea  to 
^e  effect  to  that  view  against  the  opinion  of  Lord  Barcaple,  Lord  Ordinary,  in 
Wilson  V.  State  Insurance  CompariAf  (1863,  35  Scot.  Jurist,  635)^  which  was 
followed  after  full  consideration  by  the  late  Sheriff  Glassford  Bell  m  Halmdaiff 
V.  Oreenfield,  6th  December  1867,  and  BayUs  v.  MitcheU^  9th  January  1967, — 
in  both  of  which  cases  reponinff  petitions  were  sustained,  and  in  other  six  or 
eight  cases  in  this  Court  since  then,  in  which  these  decisions  were  regarded  aa 
settling  the  practice.  The  Sheriff  thinks  it  better  not  to  disturb  the  nraetioe 
on  which  the  defr.  in  the  present  case  relied  (not  unnaturally)  wnen  ra- 
solvinff  to  bring  the  decree  in  question  xmder  review  hj  reponing  petition 
instead  of  by  appeal ;  which  the  pursuer  considers  he  might  nave  done,  bat 
which  is  now  incompetent  from  the  lapse  of  the  time  £or  araeaL 

«W  Q.  D.» 
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DIGEST  OF'EEGISTEATION  CASES  EROM  1869  to  1873. 

(Fob  a  Digest  of  Registration  Cases  from  1863  to  1868, 

see  ante,  voL  xiii.  p.  511.) 

Proprietobs. 

Superiority — Feu-diUies. — ^A  right  to  superiorities  or  feu-duties  does 
not  afford  a  qualification  under  the  Eeform  Act  of  1868,  sec.  5, — a 
superior  not  being  a  "  proprietor,"  nor  feu-duties,  "  landa  and  heri- 
tages," in  the  sense  of  that  section. 

Observed  by  Lord  Ormidale  that  the  circumstance  that  feu-duties 
are  not  entered  on  the  Valuation  EoU,  while  the  5th  section  requires 
the  value  to  be  taken  "  as  appearing  from  the  Valuation  Eoll,"  was 
conclusive  against  the  claim.  (County)  Baird  v.  Ballantyne,  1869, 
8  Macph.  18. 

Superiorities — Few-duties, — ^A  bare  superiority  without  return  of 
feu-duties  does  not  entitle  to  claim  as  proprietor  of  lands. 
Casualties  do  not  afford,  or  contribute  to  afford,  a  qualification  even 
under  the  Act  of  1832,  and  cannot  be  taken  into  account  along 
with  the  feu-duties  so  as  to  make  up  the  statutory  value.  (County) 
see  Mathieson,  10  MacpL  7. 

Feu-duties — Scde  of  part  of  subjects  to  vassal  unentered  with  Supe- 
rior,—  A  superior  was  proprietor  of  feu-duties  of  the  value  of 
£10,  10s.,  which  affords  a  qualification  under  the  Eeform  Act  of 
1832.  The  vassal  sold  part  of  the  subjects  from  which  the  feu- 
duty  was  exigible  to  a  railway  company,  and  bound  himself  to  free 
the  company  from  all  feu-duties,  etc.  By  the  Lands  Clauses  Con- 
solidation (Scotland)  Act,  a  railway  company,  on  purchasing  land, 
is  not  bound  to  enter  with  the  superior,,  nor  to  pay  feu-duties 
or  casualties,  but  is  bound  to  make  compensation  to  the  superior 
for  the  deprivation  of  his  casualties,  or  other  losg  sustained  by  the 
procedure  under  the  Act.  There  was  no  apportionment  of  the  feu- 
duty,  but  if  there  had  been,  the  proportion  eflfeiring  to  the  lands  unsold 
would  have  been  insufficient  to  afford  a  qualification.  Held  (diss. 
Lord  Ormidale),  that  as  the  portion  of  land  unsold  still  remained 
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liable  for  the  whole  feu-duty,  the  superior's  qualification  remained 
intact.     (County)  JRaebum  v.  Geddes,  1870,  9  Macph.  20. 

Fictitious  QiLolification. — ^An  estate  was  purchased  by  forty-three 
persons  for  £15,000,  of  which  £13^500  remained  a  burden  on  the 
property,  and  the  balance  (£35  a  piece)  was  paid  as  price,  and  the 
purchasers  were  expressly  freed  from  all  liability  for  the  remainder. 
The  bond-holder  acted  as  proprietor,  levied  the  rents,  and  retained 
the  surplus  after  the  payment  of  interest  and  expenses.  Hdd,  that 
their  right  in  the  subjects  was  nominal  and  fictitious,  and  afforded 
no  qualification.    (County)  HUl  v.  Hill,  1871, 10  Macph.  3. 

AdJudicaiioTi. — Opinion,  that  the  right  which  an  adjiidger  of 
land  has  during  the  legal  and  before  declarator  is  not  a  right  of 
property,  that  the  adjudication  does  not  transfer  the  property,  and 
so  does  not  deprive  the  reverser  of  his  vote.    Ibid. 

Title — Evidence — Act  of  1868,  sec.  5. — A  letter  from  the 
Exchequer  Office, — intimating  a  gift  by  the  Crown,  of  property  to 
which  the  Crown  had  succeeded  as  ultirmts  hctres,  which  gift  was 
accepted  by  the  donee,  and  on  Ihe  faith  of  which  possession  had 
followed  and  repairs  had  been  executed,  held  sufficient  evidence 
of  title  as  proprietor,  although  th^  deed  of  gift  by  the  Crown  was 
not  executed  imtil  within  the  six  months  preceding  the  31st  of 
July.    KUpatrick  v.  Reid,  Oct.  24, 1870,  9  Macph.  3. 

Ti^le — Absolute  right  to  subjects  —  Beneficiary,  —  A  beneficiary 
under  a  trust  is  entitled  to  a  vote  in  respect  of  subjects  held  by  the 
trustees  for  his  behoof  but  with  an  absolute  power  to  them  to  sell 
in  order  to  execute  the  purposes  of  the  trust,  when  it  has  become 
unnecessary  to  sell  in  order  to  execute  any  of  these, — the  only  im- 
fulfilled  purpose  being  to  convey  the  subjects  among  the  beneficiaries. 
(County)  Stewart  v.  Campbell,  1869,  8  Macph.  13. 

Title — DefecLsibilUy — Suspensive  Condition, — A  written  offer  to 
purchase  a  house  at  a  price  payable  by  quarterly  instalments 
extending  over  eight  years,  the  conveyance  to  be  granted  on  pay- 
ment of  the  whole  price,  the  seller  to  be  at  liberty  to  resume  pos- 
session on  the  purchaser's  failure  to  implement  the  terms  of  his  offer, 
with  relative  acceptance,  on  which  possession  and  payment  of  one 
quarter's  instalment  had  followed,  held  a  sufficient  title  as  pro- 
prietor, and  objection  that  there  neither  was  a  conveyance  nor  an 
absolute  obligation  to  convey  repelled, — Case  distinguished  from 
Bishop  V.  Dove,  7  Macph.  301,  where  there  was  no  obligation  to 
convey  a  particular  subject.  (County)  Stewart  v.  Flanagan,  1869, 
8  Macph.  13. 

Trust  Estate — Beneficiary — Heriiahle  or  Mjpveahle, — ^Beneficiaries 
under  a  tru§t-disposition  of  heritable  subjects  had  right  each  of 
them  to  such  a  portion  of  the  rents  as  afforded  a  qualification. 
Part  of  the  trust-estate  was  burdened  with  a  liferent,  on  the  expiry 
of  which,  or  as  soon  after  as  they  thought  beneficial  for  the  trust, 
the  trustees  were  directed  to  sell  and  divide  the  estate,  or  to  convey 
to  any  beneficiary  who  desired  it  a  portion  of  the  estate,  the  value 
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of  which  was  to  go  to  account  of  his  share, — Hdd^  that  during'  the 
subsistence  of  the  liferent  the  beneficiaries  were  entitled  to  be 
upop  the  register  as  joint  proprietors,  and  that  their  right  to  the 
franchise  could  not  be  affected  by  an  event  which  had  not  occurred 
and  never  might  occur. 

Opinion,  per  Lord  Benholme,  that  the  rights  and  interests  of  the 
beneficiaries  in  the  estate  were  heritable. 

Opinion,  per  Lord  Ormidale,  that  their  interests  were  moveable ; 
but  that  questions  as  to  the  franchise  ought  not  to  be  dealt  with  on 
the  principles  of  law  applicable  to  cases  of  succession  or  diligence. 
(County)  Skeete  v.  Duncan^  1873,  1  Retlie,  18. 

Title — Parish  schoolmaster — Resignation  of  office. — ^"The  Paro- 
chial and  Burgh  Schools  (Scotland)  Act  provides  that  nothing  in 
the  Act  should  be  held  to  interfere  with  any  arrangement  which 
may  have  been  concluded  between  the  heritors  and  schoolmaster  of 
any  parish  for  his  retirement,  except  that  in  every  case  the  house 
and  garden  should  be  made  over  at  the  term  of  Whitsunday  next " 
after  the  passing  of  the  Act.  A  voter  who  ceased  to  be  schoolmaster, 
by  a  private  arrangement  with  the  heritors,  retained  possession  of 
the  house  and  garden  on  which  he  was  enroUedj^-JSTeW,  that  the 
clause  in  the  Act  was  not  limited  in  its  application  to  arrangements 
concluded  before  its  passing,  and  {diss.  Lord  Ormidale)  that  the 
schoolmaster  was  not  entitled  to  be  enrolled  as  a  voter  in  virtue  of 
such  possession. 

Opinion,  per  Lord  Ormidale,  that  if  the  arrangement  were  invalid 
quoad  the  house,  which  was  part  of  the  consideration  for  entering 
into  the  arrangement,  it  was  invalid  in  toto,  and  that  therefore  the 
schoolmaster  still  retained  his  statvs.  (County)  Paton  v.  Morison, 
1871, 10  Macph.  1. 

Title — Parish  schoolmaster — Resignation  of  office, — Held^  that  the 
proviso  in  the  above  Act,  as  to  the  transference  of  the  house,  etc., 
did  not  apply  to  the  case  of  a  schoolmaster  who  had  on  account  of 
ill-health  been  for  some  years  allowed  to  employ  an  assistant  to 
discharge  his  duties,  but  had  not  actually  retired.  (County)  Home 
V.  PcUerson,  1872,  11  Maoph.  1. 

Sjib-ta^A  of  long  lease — Act  of  1868,  sec.  5. — A  sub-tenant  of 
subjects  valued  at  £6,  5s.  under  a  tack  for  250  years,  but  not  in  the 
personal  occupation  of  the  subjects,  is  entitled  to  be  registered  as  a 
proprietor  under  the  Act  of  1868.  (County)  IFglie  v.  Cairns,  Oct. 
24, 1870,  9  Macph.  4 

Joint-proprietorship  in  Burghs  wUJiout  occupancy, — Joint-pro- 
prietors in  burghs  who  do  not  occupy  the  premises  are  not  entitled 
to  the  franchise,  although  resident  within  the  statutory  distance 
from  the  burgh.    (Burgh)  Farrier  v.  WGuffiz,  1873,  1  Eettie,  13. 

The  11th  section  of  the  Reform  Act  of  1832  is  that  which 
applies  to  this  case.  It  runs  as  follows : — "  Every  person  who  shall 
have  been  for  a  period  of  not  less  than  twelve  months  in  the  occu- 
pancy, either  as  proprietor,  tenant  or  liferenter,  of  any  house,  ware- 
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house,  etc.  .  .  .  within  the  limits  of  the  city,  etc.  ...  of  the 
yearly  value  of  £10:  Provided  also,  that  no  such  person  shall 
be  entitled  to  be  registered  .  .  .  unless  he  shall  have  resided  for  six 
calendar  months  .  .  .  within  such  city,  etc.,  Of  within  seven  statute 
miles  thereof:  Provided  also,  that  persons  so  resident  shall  be  entitled 
to  be  registered  and  to  vote  if  they  are  the  true  owners  of  such 
premises  as  are  hereinbefore  mentioned,  within  such  city,  etc.,  of  the 
yearly  value  of  £10  or  upwards,  although  they  should  not  occupy  any 
premises  within  its  limits,  or  although  the  premises  actually  occupied 
by  them  should  be  of  less  yearly  value  than  £10." 

Tenants  and  Occupants. 

Shootings,  lands  and  heritages — Act  of  1868 — Valuation  Act, — 
The  mere  tenancy  of  shootings  over  lands  unconnected  with  the 
possession  of  a  house  or  other  heritable  subject  not  being 
tenancy  of  "lands  and  heritages,"  does  not  confer  a  right  to 
the  franchise  created  by  the  Act  of  1868. 

Opinion,  per  Lord  Ardmillan,  that  it  is  competent  for  the  occupier, 
as  tenant,  of  a  lodge  or  hut  to  augment  the  value  of  his  tenancy 
by  proof  of  the  rent  paid  for  the  shootings  connected  therewith. 
Dawson  v.  Watson,  1869,  8  Macph.  10. 

Title — Verbal  agreement — Assignation  of  Lease. — A  person  who 
for  some  years  resided  on  and  managed  for  his  own  behoof  a  farm 
let  to  his  father,  who  at  the  time  of  the  son's  entering  on  possession 
made  a  verbal  agreement  with  his  landlord  to  assign  it  to  the  son, 
claimed  as  tenanti.  The  only  written  title  was  an  assignation 
granted  within  the  statutory  period  of  possession.  Claim  rejected. 
(County)  Ihmcan  v.  Smith,  1869,  8  Macph.  12. 

Title — Assignation  of  lease — Evidence. — A  person  claiming  to  be 
enrolled  as  a  voter  produced  an  assignation  to  an  agricultural  lease, 
dated  within  the  period  of  possession  required  by  the  statute, 
purporting  to  assign  the  lease  as  at  a  date  some  years  earlier,  and 
ofifered  to  prove  that  he  had  been  in  the  personal  occupancy  of  the 
subjects  since  the  earlier  date.  The  assigner's  name  still  remained 
on  the  valuation  roll  as  tenant  and  occupant, — Hdd,  that  the  proof 
offered  was  inadmissible,  and  that  the  claimant's  right  to  be 
registered  must  be  regulated  by  the  date  of  the  assignation  in  his 
favour.     (County)  Rea  v.  Thomas,  1870,  9  Macph.  8. 

Title — Long  lease — Evidence. — ^For  a  long  lease,  if  not  a  formal 
written  tack,  yet  at  least  written  evidence  of  the  lessee's  title  is  re- 
quired. A  long  lease  is  not  instructed  by  receipts  for  long  tack 
duty  and  entries  in  the  factor  s  accounts  and  collection  lists  of  long 
tack  duties  for  forty-seven  years.  (County)  Craig  v.  Bell,  1871, 10 
Macph.  8. 

Defeasible  title — Overseer. — An  overseer  hired  for  a  year,  in 
possession  of  a  house  belonging  to  his  master  as  part  of  the  con- 
sideration for  his  services,  is  not  entitled  to  the  franchise^  his  tenure 
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being  defeasible  at  the  will  of  his  master.     (County)  DtaTis  v. 
Blackwoody  1869,  8  Macph.  1. 

Defeasible  title — Baruc  agent. — A  bank  agent  who  occupied  a 
dwelling-house  connected  with  the  bank,  and  belonging  to  the  bank- 
ing company,  but  did  so  as  part  of  the  remuneration  for  his  services, 
and  subject  to  an  obligation  to  remove  at  the  pleasure  of  the  com- 
pany,— Hdd,  not  entitled  to  the  franchise. 

Opinion  that  possession  of  premises  without  payment  of  rent,  but 
as  part  remuneration  for  services,  may  afford  a  qualification,  pro- 
vided the  occupancy  be  on  a  tenure  of  right.  (Burgh)  Murray  v. 
M'Gawan,,  1869,  8  MacpL  4. 

Defeasible  title — Military  chaplain. — A  military  chaplain  who 
occupied  "  quarters," — receiving  them  as  part  of  his  salary,  but  was 
removable  from  his  situation  and  his  quarters  at  the  pleasure  of  the 
Government,  —held  iiot  entitled  to  be  enrolled  as  a  voter.  (County) 
Cole  v.  Haeburn,  1870,  9  Macph.  13. 

DefeasH^le  title — Factor. — A  factor  held  his  factory  only  till  recall, 
but,  by  the  custom  of  the  estate,  he  was  entitled  to  retain 
possession  of  the  subjects  (which  he  received  as  part  payment  for 
his  services)  until  the  end  of  the  year  even  after  dismissal,  and  he 
was  permitted  to  sublet  part  of  the  subjects  to  yearly  tenants, — Held, 
that  he  was  entitled  to  remain  on  the  rolL  (County)  Lawson  v. 
Scott,  1870,  9  Macph.  18. 

Defeasible  title — Factor — Evidence. — ^A  vot^r  on  the  roll  occupied 
a  house  as  {actor.  The  deed  constituting  the  factory  bore  that  it 
should  exist  until  recall  The  factor  stated  that  this  declaration 
was .  qualified  by  a  verbal  agreement  which  made  the  factory 
revocable  only  on  giving  two.  months*  notice  before  Martinmas, — 
Held,  that  under  the  deed,  which  could  not  be  qualified  by  the 
parole  evidence,  the  factory,  and  therefore  the  tenancy,  was  de- 
feasible.    (County)  ffilsony.  Otto,  1870,  9  Macph.  18. 

Defeasible  title — Schoolmaster — School  Board. — A  schoolmaster 
occupied  a  house  for  some  years  as  a  yearly  tenant,  and  was  on  the 
register  as  such.  A  school  board  then  appointed  him  schoolmaster, 
at  a  certain  salary,  "  besides  the  dwelling-house  as  at  present 
occupied  by  him" 'during  the  pleasure  of  the  board;  and  the 
appointment  was  accepted  The  house  was  not  yet  sold  or 
transferred  to  the  school  board ;  nor  was  the  agreement  between  the 
owners  and  the  schoolmaster  terminated.  Held,  that  the  title  was 
not  defeasible,  the  old  tenancy  still  remaining,  notwithstanding  the 
appointment  by  the  school  board 

Opinion,  per  Lord  Ardmillan,  that  even  if  the  premises  had  been 
transferred  to  the  school  board,  the  title  would  not  have  been 
affected  by  such  a  defeasibUity  as  prevents  the  acquirement  of  a 
qualification, — the  occupant  not  being  subject  to  the  cetprice  of  an 
individual,  but  to  the  decision  of  an  official  body.  (Burgh)  M'Gregor 
v.  Caldwell,  1873, 1  Kettie,  15. 
TiiU — Precarious  possession — Effect  of  power  to  sublet. — A  person 
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personally  occupied  subjects  belonging  to  his  brother  under  a  verbal 
agreement  that  he  should  pay  the  taxes  and  feu-duties,  and  keep 
them  in  repair,  with  liberty  to  sublet, — Hddy  that  the  occupant 
was  entitled  to  be  registered  as  tenant.  • 

Observed  that  the  power  to  sublet  implied  a  title  as  tenants 
(County)  RuUierford  v.  Dunn,  1872, 11  Macph.  4. 

Defedsible  title — Liferent  lease  of  part  of  entailed  estate. — A 
liferent  lease  admittedly  granted  by  the  heir  in  possession  of  an 
entailed  estate,  under  ati  entail  containing  the  usual  prohibitions 
against  granting  tacks  of  more  than  ordinary  duration,  being  de- 
feasible at  the  instance  of  the  next  heir,  does  not  afford  a  good 
qualification.  Such  an  objection  by  a  voter  in  the  registration  court 
is  not  jus  tertii     (County)  1870,  9  Macph.  15. 

DefeastbUitv  of  title — Jus  tertii — Succession. — ^An  assignee  who  suc- 
ceeds to  a  lease  under  a  mortis  causa  disposition,  and  who  occupies  the 
farm  for  some  time  with  the  knowledge  of  and  without  objection  on 
the  part  of  his  landlord,  is  entitled  to  be  enrolled  as  a  voter,  although 
there  is  a  clause  in  the  lease  excluding  assignees, — the  privil^e  of 
objecting  being  personal  to  the  landlord,  and  it  being  incompetent  for 
any  one  else  to  object.  Further,  the  tenant  is  entitled  to  the  benefit 
of  the  succession  clause  of  the  9tb  section  of  *  the  Beform  Act  of 
1832,  and  may  be  registered  without  possessing  for  the  period 
usually  required  by  the  statute.  (Countyj  Young  v,  Newbigging, 
1873, 1  Eettie,  1. 

Defeasible  title — Obligation  to  remove. — The  tenant's  right  under 
a  lease  which  gives  the  landlord  right  to  resume  so  much  of  the 
subjects  as  would  reduce  the  value  below  the  statutory  aioount, 
does  not  afford  him  a  qualification.  (County)  Broum  v.  Smith, 
1873, 1  Eettie,  5. 

Subletting. 

Grassmail. — The  sums  received  by  the  lessee  of  a  park  for  allow- 
ing cows  to  graze  therein  are  not  to  be  deducted  from  his  rent  in 
estimating  the  value  of  the  lands  tenanted  by  him.  Thomas  v. 
JfNavghton,  1870,  Macph.  10. 

Personal  occupancy — Temperan^  hotel. — ^The  occupation  of  rooms 
in  a  temperance  hotel  by  a  customer,  for  six  months,  does  not  affect 
the  landlord's  actual  personal  occupancy  of  the  house  as  tenant 
(County)  Blackwood  v.  Lossock,  1869,  8  Macph.  2. 

Personal  occupancy. — Where  a  tenant  sublet  a  part  of  his  house 
to  a  person  who  only  occupied  it  for  two  days, — Jleld,  that  the 
tenant's  personal  occupancy  necessary  to  give  him  a  qualification 
was  interrupted  so  far  as  that  portion  of  the  subjects  was  concerned. 
(County)  Brovm  v.  Blackwood,  1869,  8  Macph.  8. 

Personal  occupancy — Furnished  lodgings.  —  In  counties  (where 
there  is  a  lodger  franchise)  the  tenant  and  occupant  of  a  house  does 
not  interrupt  his  personal  occupancy  of  some  rooms  therein  by  let- 
ting them  as  furnished  lodgings,  he  remaining  in  the  house.     So 


DIGEST  OF  REGISTRATION  CASES  FROM  1869  TO  1873.  459 

held  in  a  case  \7here  a  voter  let  a  parlour  for  three  weeks  at  25s. 
a  week,  which  included  coals,  gas,  and  attendance.  The  value  of 
the  rooms,  if  deducted  from  the  rent,  would  have  reduced  the  value 
of  the  house  below  £14.  (County)  Thonms  v.  Fanton,  1873, 
1  Kettie,  17. 

Proof  of  vcUtte  of  premises  partially  sublet — Where  a  part  of  a 
house  has  been  sublet,  the  Venation  Eoll  is  not  the  only  evidence 
that  can  be  received,  but  the  value  of  the  remaining  part  may  be 
proved  aliunde.  (County)  Brovm  v.  Blachvood,  1869,  8  Macph.  8 ; 
Beid  V.  Maihieson,  8  Macph.  14 

The  ornis  of  proof  that  the  part  of  which  personal  occupation  is 
retained  is  of  suflBicient  value  falls  upon  the  voter.  (County) 
Donaldson  v.  ifFarlane,  1869,  8  Macph.  22. 

Joint  Owners  and  Joint  Tenants. 

Numher  of  joint  owners  under  Act  of  1868 — Ca^sv^  improvisus, — 
CTnder  the  qualification  created  by  the  Act  of  1868  (sec.  14),  "  no 
greater  number  of  persons  than  two  shall  be  entitled  to  be  regis- 
tered as  joint  owners  of  the  same  lands  and  heritages,  unless  their 
shares  or  interests  in  the  same  shall  have  come  to  them  by  inheri- 
tance, marriage,  marriage  settlement,  or  mortis  causa  conveyance," — 
Hdd,  that  two  joint  owners  who  had  acquired  their  rights  by  pur- 
chase were  entitled  to  be  registered,  although  there  might  be  other 
persons  who  had  acquired  right  by  inheritance,  etc.,  registered  on 
the  same  property,  provided  the  qualifications  were  sufficient. 
(County)  Craig  v.  MKie,  October  24, 1870,  9  MacpL  6. 

Joint  tenancy — Combination  of  different  kinds  of  tenancy^ — Claim 
by  a  person  who  had  been  one  of  two  joint  tenants  till  March, 
and  from  that  time  till  31st  July  sole  tenant  of  subjects  of  suffi- 
cient value  to  give  a  qualification  to  one,  but  not  sufficient  to  give 
a  qualification  to  two, — Bejected,  there  not  having  been  possession 
during  the  whole  statutory  period  of  premises  of  sufficient  value. 

Observed  by  Lord  Benholme  that  the  13th  section  of  the  Act  of 
1868  contemplated  the  combination  not  of  different  kinds  of  ten- 
ancies, but  of  tenancies  of  different  subjects.  (CDunty)  Stewart 
V.  Scouller,  1869,  8  Macph.  11. 

Held,  competent  to  combine*  joint  occupancy  during  part  of  a 
year  with  sole  occupancy  during  the  rest  of  the  year  of  the  same 
subjects,  so  as  to  afford  a  qualification  under  the  Act  of  1868. 
(County)  Blackwood  v.  Moffat,  1870,  9  Macph.  7. 

Combination  of  contemporaneous  tenancies,  —  Held  competent, 
under  the  Statute  of  1868,  to  combine  contemporaneous  joint  and 
sole  tenancies  of  subjects,  neither  of  which  was  of  sufficient  value, 
so  as  between  them  to  make  up  the  statutory  amount.  (County) 
HUson  V.  Laidlaw,  1870,  9  MacpL  12. 

Combination  of  tenancy  under  a  long  lease  and  tenancy  under 
a  yearly  lease, — It  is  competent  to  combine  contemporaneous  occu- 
pancy of  subjects,  one  held  on  a  yearly  lease,  the  other  held  on  a  lease 
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for  more  than  57  yeaxs,  in  order  to  make  up  the  value  required  for 
a  qualification  as  tenant  The  interpretation  clause  of  the  Eeform 
Act  of  1868,  which  says  that  "proprietor"  shall  include  a 
person  holding  under  a  lease  of  not  less  than  57  years,  gives  such 
tenant  the  privileges  of  an  owner  if  he  desires  them,  but  does  not 
prevent  him  standing  on  the  real  nature  of  his  title.  (County) 
Kirk  V.  M'Gawan,  1870,  9  Macph.  11. 

Personal  Disqualification. 

Beeeipt  of  parochial  relief, — A  man  who  did  not  personally 
receive  parochial  relief,  but  whose  lunatic  daughter  living  in  family 
with  him  did  so, — Held,  not  to  be  disqualified  as  a  voter,  mainly 
on  the  ground  that  his  name  was  not  on  the  statutory  list  of  per- 
sons receiving  parochial  relief.  (Buegh)  Gilmour  v.  Cannon,  1873, 
1  Eettie,  12. 

Valuation  Eoll,  Proof  and  Mode  of  Estimating  Value. 

Betum  of  feU'didy  to  assessors — County — Voters  Act,  1861. — In 
the  return  made  to  the  assessor  under  the  above  Act,  a  proprietor 
entered  his  feu-duty  as  "  none,"  and  was  placed  on  the  assessor's 
list  of  voters.  Objection,  that  he  had  been  erroneously  placed  on 
the  assessor's  list  and  transferred  to  the  register  of  voters,  in  respect 
that  the  assessor  had  failed  to  ascertain  the  amount  of  his  feu- 
duty  :  Bodied,  on  the  ground,  that  an  illusory  feu-duty  was  pro- 
perly expressed  by  the  word  "  none,"  and  that  the  antts  of  proving 
the  incorrectness  of  the  entry  lay  with  the  objector.  (County) 
Blackwood  v.  Alexander^  1870,  9  Macph.  1. 

Conclusiveness  of  Valuaiion  Boll  as  to  value — Valuation  Act 
1856,  sec,  34. — Statement  by  assessor,  that  in  the  Valuation  Eoll  in 
existence  at  the  commencement  of  the  necessary  period  of  posses- 
sion, the  value  of  the  property  was  stated  too  low, — Hdd  irrelevant, 
although  in  the  current  Valuation  Boll  the  value  was  stated  at  a 
higher  amount. 

Opinion,  per  Lords  Ardmillan  and  Ormidale,  that  if  it  were  shown 
that  at  the  close  of  a  year  improvements  were  made  on  subjects, 
the  Valuation  Eoll  made  up  at  the  beginning  of  the  year  would  not 
be  taken  as  conclusive  of  the  value.  (County)  Sandilands  v.  Home, 
1872, 11  Macph.  3. 

JProof  of  value  extrinsic  of  the  Valuaiion  Boll, — A  tenant  was  on 
the  roll  as  tenant  of  subjects  situated  partly  in  one  parish  and 
partly  in  another,  of  sufiRcient  value  combined  as  to  give  a  vote. 
For  several  years  the  full  value  was  entered  on  the  Valuation  Boll, 
but  the  subjects  were  entered  as  situated  in  one  of  the  parishes. 
In  correcting  this  error,  the  assessor  entered  the  true  value  of  the 
subjects  in  that  parish,  which  value  was  below  the  statutory  amount ; 
but  omitted  to  enter  the  subjects  in  the  other, — Hdd  (dub.  Lord 
Ormidale),  that  the  voter  was  entitled  to  remain  on  the  roll. 

Observed,  per  Lord  Ardmillan,  that  if  a  voter  is  once  on  the  roll^ 
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he  cannot  lose  his  right  by  the  fault  of  a  public  officer.  (County) 
Thomas  v.  MFherson,  1873, 1  Eettie,  7. 

Appeal  against  valuation. — When  an  appeal  is  made  to  the 
Valuation  Appeal  Court  against  the  deliverance  of  the  Commis- 
sioners of  Supply,  the  Valuation  Eoll  as  altered  by  the  Commis- 
sioners must  be  accepted  as  conclusive  by  the  Eegistration  Court, 
pending  the  appeal.     (County)  Thomas  y,  JEiving,  1873, 1  Eettie,  10. 

Deduction  of  feu-duties. — A  superior  feued  out  land  in  eight  lots, 
allocating  a  proportion  of  the  feu-duty  on  each  lot,  but  reserving 
right  to  demand  the  citmulo  duty  from  eacji.  The  vassal  sub-feued 
a  portion  of  one  lot,  subject  to  the  condition  of  the  original  contract, 
but  again  allocated  ia  proportion  of  his  feu-duty  on  the  sub-lot. 
Held,  that  the  cumulo  feu-duty  could  not  be  deducted  in  estimating 
the  value  of  the  portion  sub-feued. 

Observed,  per  Lord  Benholme,  that  what  fell  to  be  deducted  was 
the  sum  directly  payable  to  the  immediate  superior. 

Observed,  that  deduction  cannot  be  made  of  a  contingent  liability ; 
which,  even  if  incurred,  woidd  give  a  right  of  relief  against  the  other 
feuars.     (County)  Anderson  v.  Stewart,  1869,  8  Macph.  6. 

Proof  of  value  of  subjects  partially  sublet, — See  Brovm  v.  Black- 
VH)ody  Donaldson  v.  Mathieson,  pp.  458,  459. 

Eegistbation  Court,  Correction  of  Eegister,  Claims, 
Notices  of  Objection,  Evidence,  &c. 

Begistration  Court — Failure  to  appear. — ^A  person  enrolled  as 
proprietor,  who  was  objected  to,  was  twice  cited  personally  to 
appear  and  produce  his  titles,  but  he  failed  to  do  so, — ffeld  {duh. 
Lord  Ormidale),  that  there  having  been  what  was  equivalent  to 
certification,  the  Sheriff  was  entitled  to  strike  him  oflf  the  roll. 
(County)  Weir  v.  Blackwood,  1869,  8  Macph.  3. 

Misdescription  in  claim — Alteration  of  register'  by  Sheriff- — 
County  Voters^  Act  sec,  44. — In  this  Act  "proprietor"  includes 
"  liferenter."  A  liferenter  claimed  as  proprietor.  The  Sheriff 
allowed  the  words  "  in  liferent "  to  be  inserted  after  the  word  pro- 
prietor in  the  register, — Held,  he  was  entitled  to  place  the  claimant 
on  the  roll     (County)  Hilson  v.  Home,  1870,  9  Macph.  5. 

Correction  of  register  by  Sheriff- — Conclusiveness  of  Valuation  Boll 
as  to  value, — Where,  on  the  representation  of  the  assessor,  that  a 
person  had  been  incorrectly  entered  on  the  Valuation  Eoll  and  on 
the  assessor's  list  as  tenant  of  "  house,  shop,  and  yard,"  valued  at 
£15,  instead  of  " house,  shop,  and  field"  and  on  the  objection  that 
the  subjects  actually  mentioned  were  of  insufficient  value,  the 
Sheriff  corrected  the  register, — Held,  that  the  Valuation  Eoll  was 
conclusive  as  to  the  value,  that  the  statements  of  the  assessor  and 
objector  in  contradiction  of  it  were  irrelevant,  and  (diss.  Lord 
Ormidale)  the  Sheriff  ordered  to  restore  the  register  to  its  former 
state.    (County)  Hilson  v.  Brown,  1870,  9  MacpL  26. 

Correction  of  the  register  by  Sheriff, — The  44th  section  of  the 
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County  Voters'  Act  does  not  warrant  the  Sherifif  in  substituting 
"houses  and  land"  for  "house/*  and  ** joint  proprietor"  for  "pro- 
prietor;" 

Observed,  that  if  a  person's .  qualification  changes  so  that  an 
alteration  of  the  register  is  necessary,  his  course  is  not  to  request 
the  Sheriff  to  alter  the  register,  but  to  lodge  a  new  claim.  (County) 
jEKlsoii  V.  Brovm,  1870,  9  Macph.  26. 

Assessor's  list — Designation  of  voter. — In. the  assessor's  list  the 
address  of  a  person  who  had  become  entitled  to  the  franchise  was 
entered  "  skinner,  Liverpool,"  in  consequence  of  the  vagueness  of 
which  description  a  notice  of  objection  was  returned  from  the  post- 
office  marked  "  not  found."  Objection  to  the  voter's  right  to  be  on 
the  register  on  the  ground  of  the  vagueness  of  the  description 
repelled  {dub.  Lord  Ormidale). 

Observed,  per  Lord  ArdmiUan,  that  the  voter  was  not  responsible 
for  the  fault  of  the  public  officer;  further,  that  in  the  schedule 
annexed  to  the  County  Voters'  Act  there  is  a  place  for  the  street  in 
which  the  subjects  are  situated,  but  not  so  for  the  street  of  the 
voter's  residence  or  abode.  (County)  Huther/ord  v.  Wilson,  1873, 
1  Eettie,  3. 

Claim  under  alternative  gualijication. — If  a  claim  is  made  as 
"proprietor  or  joint  proprietor,"  the  claim  is  in  form,  and  the 
claimant  is  entitled  to  be  put  on  the  roll  if  he  has  either  qualifica- 
tion.    (County)  Wilson  v.  Maltman,  1873, 1  Rettie,  12. 

Notice  of  objection  to  person  objected  to— County  Voters  Ad, — 
Act  of  1868. — Section  21  of  the  County' Voters'  Act,  as  altered  by 
section  21  of  the  Act  of  1868,  enacts  that  a  registered  voter  may 
object  to.anotlier  voter  remaining  or  being  entered  on  the  roll,  pro- 
vided such  persons,  on  or  before  the  4th  day  of  September  in  any 
year,  give  notices  of  objection  to  the  assessor  and  to  the  person 
objected  to.  By  section  15  of  the  County  Voters  Act  it  is 
sufficient  if  notice  of  claim  or  objection  be  delivered  to  the  assessor 
personally,  or  left  at  his  principal  office,  or  sent  to  him  by  post,  or  if, 
when  notice  is  to  be  given  to  any  other  person,  it  be  delivered 
to  him  personally,  or  sent  in  a  letter  by  post.  Held  {diss.  Lord 
Benholme),  that  although  intimation  of  the  objection  must  be  made 
to  the  assessor  by  notice  which  can  reach  him  on  4th  September,  it 
is  sufficient  if  the  notice  to  the  persons  objected  to  is  posted  on  the 
4th  September,  although  it  does  not,  and  cannot  in  the  course  of 
post^  reach  them  till  later;  the  objector  having  right  to  use  the  whole 
time  allowed  for  examining  the  assessor's  list  (which  time  lasts 
until  the  4th  September),  in  order  to  discover  and  consider  objec- 
tions.    (County)  MCreath  v.  Smith,  Oct.  22,  1869,  8  Macph,  15. 

[The  ratio  here  applies  to  the  case  of  persons  on  the  ass^sor's 
list ;  but  as  the  voter  in  this  case  was  on  the  roll,  the  decision 
applies  to  objections  to  voters  of  that  class  also.] 

Notice  of  claim  to  Assessor. — ^Notice  of  claim  was  posted  so  as  to 
reach  the  post-office  of  the  place  where  the  assessor  had  his  principal 
office  upon  the  4th  September,  that  day  being  a  Sunday,  but  not  so 
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that  in  conrse  of  post  it  was  possible  for  it  to  arrive  before  the  post- 
office  was  closed  for  the  delivery  of  letters  to  those  applying  for 
them ;  in  consequence  of  which  the  assessor  did  not  and  cotdd  not 
receive  it  till  the  5th.  Hdd  (diss.  Lord  Benholme),  that  the  notice 
was  timeously  given  in  terms  of  the  County  Voters  Act,  sec.  9, 
which  (as  amended  by  the  Act  of  1868,  sec.  21)  requires  notice  of 
claim  to  be  given  to  the  assessor  on  or  before  the  4:th  September. 
(County)  iforton  v.  Beid,  Oct.  24,  1870,  9  MacpL  29.  (In  Bruce 
V.  Hose,  Dec.  19, 1868,  7  MacpL  286,  it  was  held  that  a  claim  was 
timeously  sent  so  that  in  course  of  post  it  arrived  at  the  post-office 
of  the  place  where  the  assessor  had  his  principal  office  at  a  time 
when  the  assessor  might  have  received  it  by  applying  for  it.  In 
the  present  case  the  decision  is  that  the  notice  is  timeously  posted, 
although  in  the  usual  course  of  post  the  notice  could  not  have  been 
received  by  the  assessor  by  applying  for  it) 

Form  of  special  case. — The  Sheriff  should  make  a  statement  of 
facts  derived  from  the  evidence,  not  the  evidence  itself.  (County) 
mison  V.  Otto,  1870,  9  Macph.  18. 

Evidence — Joint-tenants — Bona  fide  occupancy. — Three  partners 
of  a  company  occupied  premises  valued  at  £30,  under  a  lease  in 
favour  of  the  company  until  Whitsunday  1869.  Two  of  the 
partners  then  became  tenants  of  the  subjects  under  a  written  lease, 
which  stipulated  that  the  occupancy  shoiQd  commence  at  that 
term.  An  objection  to  the  claim,  made  in  the  following  year, 
by  a  partner  to  be  enrolled  as  joint-tenant  on  the  ground  that  the 
occupancy  truly  continued  with  the  company,  who  paid  the  rent, 
repelled  in  respect  that  evidence  was  not  brought,  that  the  occupancy 
of  the  two  partners  did  not  commence  at  the  term  stipulated. 
(County)  Thomas  v.  if'Nab,  1870,  9  MacpL  9. 

Evidence. — See  also  KUpatrick  v.  Beid,  p.  454  ;  Bea  v.  Thorns, 
p.  456  ;  Craiff  v.  Bell,  p.  456 ;  HUson  v.  Otfo,  p.  457 ;  Brown  v. 
Blackwood,  p.  458 ;  Donaldson  v.  Mathieson,  p.  459. 


ON  EXPENSES  OF  LITIGATION.— VIIL 

taxation. 

Haying  considered  in  our  previous  articles  the  general  principles 
which  govern  the  law  of  expenses,  and  the  peculiarities  and  excep- 
tions to  which  the  nature  of  the  action  or  the  position  of  the  parties 
give  rise,  it  now  only  remains  shortly  to  deal  with  the  important 
subject  of  the  taxation  of  accounts.  Assuming  that  expenses  have 
been  awarded — ^what  is  that  reasonable  expenditure  which  the 
successful  party  is  entitled  to  recover  from  his  opponent  ?  As  the 
taxation  of  accounts  is  now  performed  by  an  oflBcer  of  Court,  it  is  by 
him  rather  than  by  the  Judges  that  in  the  ordinary  case  this  question 
is  answered.    But  as  there  is  a  host  of  reported  cases  in  which  his 
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decisions  have  been  brought  under  review,  we  may  obtain  from 
them  some  idea  of  the  principles  upon  which  the  Court  go  in 
distinguishing  proper  from  improper  expenses.  Reported  cases 
however,  it  must  be  admitted,  form  but  uncertain  authorities  in  as 
far  as  this  matter  of  taxation  is  concerned. 

The  Toode  of  taxation. — At  one  time  the  judges  taxed  the 
accoimts  of  parties,  or  modified  a  sum  in  name  of  expenses.  By 
the  Act  of  Sederunt  6th  February  1806,  the  oflBce  of  Auditor  of 
Court  was  created.  The  Auditor  was  bound  to  examine  the  accounts 
lodged  with  him,  and  report  to  the  Court  upon  them,  when  parties 
might  be  heard  who  objected  to  his  proceedings.  This  oflSce — then 
started  as  a  mere  experiment,  has  been  found  a  very  useful  one — 
relieving  the  Bench  of  much  tedious  work.  At  first  the  Auditor 
had  no  fixed  salary,  but  was  paid  for  each  accoimt  which  he  taxed, 
by  a  fee  either  agreed  upon  between  the  parties  to  the  action  or 
fixed  by  the  Court  By  the  Act  §0  Geo.  Ill,  c.  112,  this  fee  was 
to  be  regulated  according  to  the  amount  of  the  account  taxed.  The 
Act  1  &  2  Geo.  rV.,  c.  38,  sec.  32,  recognising  the  ofiBce  of  Auditor, 
which  had  then  been  in  existence  for  fifteen  years,  as  useful  and  bene- 
ficial, made  it  permanent,  and  provided  that  the  person  who  then 
filled  it  should  continue  to  hold  it  ad  vitam  aut  culpam.  A  quali- 
fication for  the  office  was  also  provided  by  this  Statute.  The  Auditor 
must  have  practised  either  as  a  Writer  to  the  Signet  or  as  a  Solicitor 
before  the  Supreme  Courts  for  three  years  previous  to  his  appoint- 
ment. A  fixed  salary  was  provided  in  lieu  of  the  fees  by  1  &  2 
Vict.  c.  118,  sec.  24. 

IhUy  of  the  Avditor. — The  duty  of  the  Auditor  is  to  judge  of  the 
reasonableness  of  the  charges  in  the  accounts  laid  before  him,  but 
not  of  the  proceedings  which  have  led  to  these  charges.  "His 
business  is  to  see  that  the  account  is  stated  according  to  the  regula- 
tions of  the  Court,  but  he  has  no  power  to  decide  between  the  way 
in  which  one  part  was  incurred  and  another"  (Lord  Meadowbank  in 
Wilson  V.  Spankie,  May  14,  1814).  He  is  not  entitled  to  judge 
what  parts  of  an  account  were  for  a  competent  and  what  were  for 
an  incompetent  proceeding.  He  has  no  power  to  disallow  ex- 
penses of  proceedings  which  the  Court  have  authorized  (Stott  v. 
M' William,  March  1, 1856,  18  J).  716).  Questions  of  law  which 
may  arise  in  the  course  of  the  taxation  must  be  reserved  by  him 
for  the  consideration  of  the  Court. 

JSocpenses  connected  with  the  raising  of  an  action, — ^We  may  begin 
with  such  expenses  as  are  usually  incurred  in  raising  an  action  and 
preparing  for  trial  after  it  is  raised.  The  tendency  of  decisions  has 
certainly  been  to  check  unnecessary  outlay  in  preparing  pleadings 
and  plans,  precognoscing  witnesses,  obtaining  opinion  of  counsel,  and 
making  other  preparations  for  a  legal  contest.  At  one  time  the  ex- 
pense of  obtaining  opinions  as  to  the  expediency  of  raising  an  action, 
and  the  form  which  it  should  take,  seem  to  have  been  looked  upon 
by  the  Court  as  proper  charges  against  the  losing  party.  However, 
in  the  old  case  of  Dougal  v.  Marshall  (7th  March  1834,  12  Shaw 
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546),  after  a  consultation  of  the  whole  Judges,  such  charges  were 
held  not  to  be  properly  expenses  of  process,  and  disallowed.  Ac- 
eordingly  the  expenses  of  a  correspondence  prior  to  the  litigation, 
although  relating  to  it,  has  been  refused  (Prison  Board  v.  Magistrates 
of  Inverkeithing,  11th  March  1852, 24  Jurist,  34).  In  one  case  the 
fees  paid  to  an  accountant  who  had  given  assistance  by  making 
states  for  the  record  were  allowed.  But  the  circumstances  were 
exceptional  {MUlar  v.  Ure*s  Repres.,  June  25, 1853,  15  D.  781). 
The  expense  of  revising  the  record  by  Session  counsel  is  a  proper 
charge  (Stott  v.  iiD  William,  sfitpra).  But  in  one  case  the  Court 
refused  to  allow  the  expenses  of  a  revisal  by  English  counsel  of  a 
record  containing  averments  as  to  the  law  of  England  {Duchess  of 
Buckingham  v.  Winterhottom,  10th  July  1851, 13  D.  1347).  As  to 
expense  of  service,  the  rule  is  that,  when  the  charge  for  copies 
would  amount  to  that  for  printing,  the  summons  should  be  at  once 
printed,  and  charges  for  written  copies  and  also  for  printing  will 
not  be  allowed  (Wood  v.  Bentm,  Dec.  10, 1844,  7  D.  212).  When 
an  action  has  originated  in  an  inferior  Court,  a  finding  of  expenses 
in  the  Court  of  Session  does  not  cover  the  expense  of  copying  the 
pleadings,  etc.,  in  the  Court  below  (Sail  v.  Whillis,  6th  March 
1852,  24  Jurist,  315).  A  distinction  however  has  been  observed 
between  mere  copies  of  inferior  Court  proceedings,  and  a  memorial 
to  counsel  as  to  the  grounds  of  the  Sheriff's  judgment,  which  in 
certain  cases  may  form  a  reasonable  charge  against  the  unsuccessful 
party  (Vass  v.  Methven,  26th  June  1852,  14  D.  923).  The  charges 
of  agents  for  precognoscing  witnesses  and  attending  commissions 
are  of  course  quite  proper.  But  the  Court  have  carefully  guarded 
against  a  double  agency.  Accordingly,  when  both  a  country  and 
town  agent  attend  to  the  same  piece  of  work,  the  charges  for  both 
will  not  be  sustained.  The  expenses  incurred  by  a  visit  to  a 
locality  about  which  there  may  be  litigation,  but  before  the  litiga- 
tion is  commenced,  does  not  form  part  of  the  proper  expenses  of 
process  (Samuel  v.  Edinfmrgh  Jk  Glasgow  Railway  Co,,  25th  May 
1852,  14  D.  790). 

Fees  of  Counsel. — As  it  is  necessary  to  employ  counsel  in  every 
litigated  case  before  the  Court  of  Session,  their  fees  form  an  item  (the 
public  erroneously  imagine  a  very  considerable .  item)  in  every 
account  of  expenses. 

As  a  general  rule  a  party  cannot  recover  more  than  fees  for  two 
counsel  But  in  exceptional  cases  this  rule  does  not  hold.  Three 
counsel  may  be  charged  for,  when  either  the  case  is  one  of  unusual 
difficulty,  or  the  interests  at  stake  are  more  than  usually  great.  In 
certain  proceedings  in  a  case  fees  to  more  than  one  counsel  will 
be  disallowed.  Thus  the  Court  in  the  case  of  ffuiback  v.  The  North 
British  Railway  Co.,  25th  June  ^1864,  2  Macph.  1291,  disallowed 
the  fees  to  senior  counsel  for  attending  in  single  bills  on  motions 
for  diligence  and  special  jury.  Fees  to  both  senior  and  junior 
counsel  to  attend  advisings  are  however  sustained  (Lord  Advocate 
V.  Raynes,  Lupton  &  Co,,  25th  May  1859,  21  D.  863). 
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During  session  it  is  often  impossible  to  secure  the  services  of  a 
counsel  of  great  eminence  in  his  profession  except  on  the  con- 
dition  of  a  high  fee.  A  delicate  question  arises  as  to  the  amount 
of  such  special  fees,  which  it  is  reasonable  to  call  upon  the  losing 
party  to  pay.  Upon  this  point  the  following  observations  of  Lord 
Colonsay,  made  in  the  case  of  Cooper  <fe  Wood  v.  The  North  British 
Railway  Co,  (Dec.  19, 1863,  2  Macph.  346),  may  be  quoted:  "  The 
real  question,  however,  is  the  amount  of  the  charge  to  be  made 
against  the  opposite  party.  There  can  be  no  objection  to  the 
employment  of  the  most  eminent  counsel  in  any  case,  however  smalL 
But  it  does  not  follow  that  the  expenses  of  that  employment  are  to 
be  laid  on  the  opposite  party  if  unsuccessful  It  is,  no  doubt,  a 
matter  for  oonsideration  that  this  trial  occurred  in  the  course  of  the 
session,  and  that  if  counsel  give  their  undivided  attention  to  such 
a  case,  they  must  surrender  other  advantages  while  it  is  going  on. 
.  .  .  The  Court  must  protect  unsuccessful  litigants  from  being 
unduly  burdened,  and  it  is  obvious  that  if  such  protection  be  nob 
given,  parties  will  be  scared  from  maintaining  their  rights  at  the  peril 
of  ruinous  expense.  .  .  .  Counsel  may  make  it  a  rule  not  to  under- 
take such  cases  in  time  of  session  except  on  such  conditions  as 
will  compensate  them  for  the  loss  of  time,  and  a  party  wishing  to 
employ  particular  counsel  may  secure  their  services  on  such  terms. 
But  it  does  not  follow  that  the  other  party  is  to  pay  for  that 
additional  expense.''  In  this  case  the  fee  was  cut  down  from  one 
hundred  to  forty-five  guineas.  As  to  the  mode  by  which  the 
Auditor  is  to  deal  with  excessive  fees,  it  has  been  observed :  **  We 
-wish  it  to  be  distinctly  understood  that  we  do  not  approve  of  the 
paring  plan,  followed  in  this  case,  of  striking  a  guinea  off  each  fee. 
The  proper  way  is  to  look  at  each  individual  fee,  and  consider 
whether  it  is  a  proper  and  reasonable  one,  and  to  disallow  those 
fees  which  should  not  have  been  given"  (per  L.  J.-C.  Inglis  in  LeUh 
Police  Commissioners  v.  Campbell,  Feb.  2,  1867,  5  Macph.  339). 

Where  a  senior  counsel  acts  in  a  poor's  cause  at  the  request  of 
the  counsel  for  the  poor, — ^he  is  presumed  to  give  his  services  gratui- 
tously (see  cases  in  12  D.). 

Witnesses. — In  actions  involving  questions  of  fact,  much  of  the 
expense  is  of  course  incurred  by  bringing  witnesses  to  support  the 
allegations  made,  and  unnecessary  outlay  is  thus  often  incurred 
calling  for  the  interference  of  the  Court.  For  a  long  time  back 
there  have  been  charges  fixed  and  authorized  by  the  Court  for  the 
remuneration  of  the  witnesses,  and  the  gradual  rise  which  has  taken 
place  in  those  charges  affords  a  curious  instance  of  the  decresise  in 
value  of  money.  Thus  in  1765,  the  Lords  "considering  that  the 
rate  of  hire  of  horses  as  well  as  the  price  of  all  sorts  of  provisions  have 
now  increased  to  such  a  height,"  authorize  as  the  personal  charge 
of  a  witness,  on  foot,  the  allowance  of  one  shilling  sterling  per  day, 
and  for  the  more  aristocratic  traveller,  that  of  half  a  crown  (Act  of 
Sederunt  of  21st  Dec.   1765).      In  1844  the  allowance  for  the 
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meanest  class  of  witnesses,  over  and  above  all  travelling  expenses, 
had  risen  to'  five  shillings.  Beceipts  from  the  witnesses  for  pay- 
ment made  to  them  must  be  produced  before  the  Auditor. 

Swperjluous  witnesses, — Besides  regulating  the  sums  to  be  paid 
to  the  witness,  the  Court  must  protect  the  unsuccessful  party  from 
the  hardship  of  having  to  pay  for  witnesses  whose  presence  was 
wholly  unnecessary,  either  because  their  evidence  was  of  no  value, 
or  superfluous.  Accordingly  the  Act  of  Sederunt,  10th  July  1844, 
directs  a  list  of  the  witnesses  to  be  made  out,  showing  who  were 
and  who  were  not  examined,  and  in  the  case  of  the  latter  stating 
the  reason  why  they  were  not  called  upon,  and  the  rule  is  laid 
down  that,  '^  unless  a  good  and  valid  reason  shall  be  assigned  for 
their  non-examination,"  their  expenses  shall  be  disallowed.  It  is 
a  good  and  vaUd  reason  for  non-examination  if  the  witness  was 
called  to  prove  facts  which  the  opposite  party  had  refused  to  admit 
iintU  the  trial  began,  or  if  the  point  to  which  the  witness  was  called 
to  speak  was  abandoned  as  hopeless  by  the  other  side,  thus  render- 
ing his  examination  unnecessary. 

If  a  man  brings  a  host  of  useless  witnesses,  he  must  do  so  at  his 
own  risk.  He  is  not  entitled  at  the  expense  of  the  opposite  party 
to  guard  by  means  of  a  plentiful  stock  of  witnesses  against  any 
possible  contingency.  Accordingly  in  one  case  the  expenses  of 
witnesses  was  disallowed,  who,  according  to  the  view  taken  by  the 
Bench,  had  been  brought  on  the  mere  supposition  that  another 
witness  was  to  perjure  himself.  In  another  case  the  fee  to  an 
architect  who  had  been  brought  to  disprove  a  plan  which  was  never 
made  use  of  was  disallowed  (Crichton  v.  CarrutherSf  21st  Feb. 
1854,  16  D.  639).  The.  object  of  the  rule  to  which  the  Court  will 
adhere  is,  as  was  expressed  in  one  case  by  Lord-President  Boyle, 
"  to  prevent  a  party  mining  his  antagonist  by  bringing  half  the 
parish."  Lord  Jeffrey  has  suggested  that,  as  regards  the  number 
of  witnesses,  the  pursuer  and  defender  may  not  be  in  the  same 
position.  He  says,  "  A  pursuer  stands  in  a  different  position  from 
a  defender.  The  latter  may  not  be  able  to  guess  what  his  opponent 
will  prove,  and  he  may  not  be  able  to  prove  his  case  by  crossing 
the  witnesses  of  the  pursuer.  He  must  summon  witnesses  therefore 
to  be  prepared  for  all  views  of  the  case ;  while  the  pursuer  knows 
his  case,  and  ought  to  bring  no  more  witnesses  than  will  prove  it" 
{Oampbell  v.  Faterson,  23rd  Dec.  1848, 11  D.  325).  This  distinction 
does  not  however  appear  to  have  been  given  effect  to  in  any 
reported  case. 

In  one  case  the  expense  of  certain  witnesses  who  were  not 
examined  was  asked  for,  on  the  ground  that  it  was  in  consequence 
of  a  ruling  by  the  Court  that  their  examination  was  rendered  un- 
necessary. They  had  been  brought  to  prove  malice,  and  the  pre- 
siding Judge  had  rujed  that  proof  of  malice  was  unnecessary.  In 
the  circumstances  of  the  case  it  was  held  that  the  witnesses  should 
have  b  en  examined,  as  proof  of  special  malice  was  not  excluded 
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by  the  ruling,  and  would  have  tended  to  increase  the  damages ; 
accordingly  the  expense  was  disallowed  But  it  is  thought  that 
where  it  could  be  clearly  shown  that  the  Bench  had  taken  the 
responsibility  of  excluding  any  usual  line  of  evidence,  this  would 
afford  a  valid  reason  in  the  sense  of  the  Act  of  Sederunt  for  award- 
ing the  expenses  of  the  excluded  witnesses.  Where  the  Auditor 
has  allowed  the  expenses  of  witnesses  who  were  not  examined,  the 
Court  will  not  be  disposed  to  interfere  with  this  exercise  of  his 
discretion,  but  will  presume,  imless  a  strong  reason  be  shown  to 
the  contrary,  that  they  were  proper  witnesses  to  have  in  attendance 
(Cldand  v.  W^r,  8th  July  1848, 10  D.  1473).  As  the  general  rule 
is,  that  the  successful  party  is  entitled  to  his  expenses,  the  Court 
wiU  not  too  minutely  inquire  into  the  precise  value  of  tJhe  evidence 
which  a  witness  gives ;  and  such  objections  from  the  unsuccessful 
party  as  that  the  witness  failed  to  prove  what  he  was  brought  to 
establish,  or  even  that  his  evidence  went  to  support  the  other  side, 
will  not  be  readily  listened  to  by  the  Court  (StoU  v.  AP  JFUliam, 
supra). 

Expense  of  witnesses  must  he  properly  incurred, — The  expense 
for  witnesses  must  be  strictly  limited  to  what  was  incurred  by  the 
proper  and  necessary  attendance  at  the.  trial  Accordingly,  when  a 
trial  was  concluded  at  such  an  hour  as  to  enable  the  witnesses  to 
leave  Edinburgh  by  an  afternoon  train,  the  pursuer  was  held  not 
entitled  to  the  expense  incurred  by  keeping  them  in  town  until  the 
next  day  {Butchart  v.  The  Dundee  &  Arbroath  Railway  Go,,  Dec. 
9,  1859,  22  D.  184).  Where  a  case  was  set  down  for  trial  on  a 
particular  day,  but  not  actually  tried  until  two  days  later,  the  suc- 
cessful party  was  not  allowed  to  charge  for  the  attendance  of  his 
witnesses  (who  all  lived  in  the  vicinity),  during  these  three  days 
{Elder  v.  Croall,  20th  June  1849, 11  D.  1187).  Sometimes  a  per- 
son may  attend  a  trial  in  more  than  one  capacity,  as  happened  in 
the  case  of  Elias  v.  Black  (Dec.  1,  1855,  18  D.  135),  where  the 
defender's  agent  came  as  a  witness  for  the  pursuer.  At  the  trial 
he  refused  to  leave  the  Court  along  with  the  other  witnesses,  on 
the  ground  that  he  must  act  as  agent.  Accordingly  he  was  not 
afterwards  treated  as  an  ordinary  witness,  and  his  travelling  ex- 
penses were  disallowed.  Where  the  defenders  were  themselves 
examined  by  the  pursuers  as  havers,  they  were  not  held  entitled  to 
claim  payment  of  their  expenses  for  time  and  trouble  until  the 
issue  of  the  cause  was  known.  A  claim  for  travelling  expenses, 
however,  under  similar  circumstances  would  be  allowed,  pendente 
processit  {APGUl  v.  Ferrier,  2nd  Dec.  1836,  15  Shaw  178). 

Expense  of  commissions  to  examine  witnesses, — The  expenses  of 
commissions  which  have  either  never  been  carried  out,  or  which 
have  proved  unnecessary  by  the  subsequent  appearances  of  the 
witnesses  at  the  trial,  have  occasionally  given  rise  to  questions  * 
before  the  Court.  In  one  case  a  commission  was  granted  to 
Melbourne  to  examine  the  mate  of  a  ship,  and  was  returned  un- 
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executed  because  he  had  deserted  his  ship.  The  Court  allowed  the 
expense  so  incurred — although  the  case  had  been  won  without  the 
evidence  of  this  witness,  because  his  examination  had  been  with 
reason  deemed  necessary.  But  in  the  same  case  the  master  of  the 
vessel  had  been  examined  on  commission  (as  he  was  expected  to 
leave  the  country),  and  was  afterwards  put  in  the  witness-box  at 
the  trial.  The  expense  of  this  commission,  which  was  a  mere 
precaution,  was  disallowed  {Napier  v.  LeUh,  June  26, 1860,  22  D. 
1262).  Although  the  Court  have  declined  to  lay  down  any  general 
rule,  it  may  be  stated  that  in  the  ordinary  case  the  expense  of  a 
commLssion,  which  by  the  subsequent  appearance  at  the  trial  of  the 
witnesses  has  proved  unnecessary,  vrill  not  be  allowed  as  a  proper 
charge  against  the  unsuccessful  party  (Maclaine  v.  Cooper,  Feb.  4, 
1846,  8  D.  429). 

Skilled  witnesses, — The  Act  of  Sederunt  of  1844  fixes  as  the 
allowance  to  be  made  to  professional  persons,  such  as  writers, 
surgeons,  engineers,  etc.,  the  sum  of  two  guineas.  But  the  Court 
have  decided  that  this  is  merely  the  rate  for  attendance  at  the 
trial,  not  for  the  time  and  trouble  bestowed  by  professional  men 
who  are  called  upon  to  give  opinions,  and  are  not  the  mere  ordinary 
witnesses  of  facts  {Gillespie  v.  Bussd,  2nd  March  1855,  17  D.  532). 
The  amount  awarded  to  scientific  witnesses  varies,  of  course, 
according  to  the  importance  of  the  case,  the  position  of  the  parties, 
and  nature  of  the  evidence  given.  In  a  recent  very  important 
case — involving  diflBcult  questions  of  medical  science — the  fees  of 
the  medical  men  employed  were  fixed  at  ten  guineas  a  day  {Steuart 
V.  Padvnck,  Feb.  26,  1873,  11  Macph.  467).  Where  matters  of 
opinion  are  involved  in  the  question  of  facts  to  which  a  professional 
witness  may  have  to  speak,  he  will  be  probably  dealt  with  as  an 
expert  and  paid  accordingly  (see  Stewart's  case,  supra).  It  has  been 
held  that  the  Act  of  Sederunt  already  referred  to  does  not  apply  to 
the  case  of  a  foreign  lawyer  brought  to  prove  the  law  of  his  country, 
and  in  one  case  a  fee  given  to  such  a  witness  was  sustained  to  the 
extent  of  fifty  guineas  ( Whitehaven  <fe  FumessRy.  Co.  v.  Bain^  11th 
March  1851,  14  D.  944).  The  question  may  be  raised,  Who  is  a 
professional  witness  ?  In  one  case  the  Court  refused  to  consider  a 
Diaater  mariner's  claim  to  that  position  {Ellis  v.  Faton,  18th  Feb. 
1860,  22  D.  870). 

Claims  of  a  witness  for  his  expenses. — If  a  witness  is  not  paid  what 
is  due  to  him,  he  may  upon  summary  application  obtain  decree 
for  the  sum  against  both  the  party  and  his  agent  {McDonald  v. 
MeUlruniy  8th  March  1839, 1  D.  677).  In  one  old  case  a  witness 
compelled  to  come  by  a  second  diligence  was  refused  his  expenses 
{Ma^m,  8th  Jan.  1830,  5  Mur.,  129). 

Expense  of  plans,  etc. — The  Act  of  Sederunt  of  1844  aims  also 
at  checking  exorbitant  charges  incurred  in  making  plans  or 
measurements,  or  in  multiplying  copies  of  documents  for  a  trial. 
The  expense  incurred  by  employing?  the  professional  assistance  of 
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engineers,  land  surveyoTS,  etc.,  will  be  flowed  if  a  certificate  from 
the  Judge  who  tried  the  case  be  obtained  within  eight  days  from 
the  date  of  the  trial.  This  certificate  must  state  that  in  his  opinion 
the  investigation  was  reasonable.  In  one  case  an  architect  had 
made  measurements,  and  prepared  plans,  copies  of  which  were  made 
use  of  at  the  trial  by  the  Judge  and  jury.  No  certificate  was 
obtained.  The  Court  refused  to  allow  the  expense  of  preparing 
the  plans,  but  allowed  that  of  making  copies  as  explanatory  of  the 
evidence.  They  went  here  s6lely  on  the  ground  of  failure  to  obtain 
a  certificate  within  the  proper  time  {Stoho  v.  Binnie,  June  21, 1865, 
3  Macph.  980). 

As  a  general  rule,  the  expense  of  a  document  or  plan  which  has 
been  made  use  of  by  the  Court  or  jury  will  be  allowed  as  a  proper 
charge.  Of  course,  where  it  is  ordered  to  be  prepared  or  printed 
by  the  Court,  all  responsibility  is  removed  from  the  parties.  In  the 
law  of  England  "  a  principle  has  been  established,  that  no  costs 
shall  be  allowed  between  party  and  party  for  expenses  incurred  in 
informing  the  minds  of  witnesses  and  supplying  them  with  data 
whereon  to  ground  an  opinion"  (Gray's  Law  of  Costs,  502). 

We  have  thus  attempted  to  give  some  idea  of  the  tendency  of 
the  decisions  dealing  with  the  nature  of  the  expenses  which  are 
incurred  in  an  action.  Each  case  of  course  must  stand  upon  its 
own  merits ;  and  questions  as  to  the  reasonableness  of  a  charge 
will  always  be  greatly  affected  by  the  conduct  of  the  parties,  the 
disposition  of  the  Judges,  and  even  the  spirit  of  the  time  at  which 
they  are  decided.  W.  G.  S.  M. 


NOTE  ON  THE  MEANING  OF  THE  TERM  "ELDEST 
DAUGHTER  OR  HEIR.FEMALE"  IN  A  DESTINATION 
OF  HERITAGE. 

A  POiurr  of  Scotch  law  of  some  interest  and  importance  has  very 
recently  been  decided  by  Lord  Cairns  and  the  other  members  of 
the  Committee  of  Privileges  of  the  House  of  Lords.  The  question 
was  in  regard  to  the  proper  meaning,  according  to  the  la^  of  Scot- 
land, of  the  words  "  eldest  daughter  or  heir-female  of  the  marriage 
successively  without  division"  in  a  destination  of  heritage.  In  the 
Letters  Patent  granted  by  Charles  II.  in  1681  in  favour  of  Sir 
Robert  Naime,  one  of  the  Senators  of  the  College  of  Justice,  the 
title,  dignity  and  degree  of  Lord  Naime  was  bestowed  upon  "  the 
said  Sir  Robert  Naime,  during  his  life,  and  after  his  death  upon 
Lord  George  Murray,  youngest  son  of  the  Marquis  of  AthoU,  and 
the  heirs  to  be  procreated  between  him  and  Mrs.  Margaret  Nairne, 
only  daughter  of  the  said  Sir  Robert  Nairne ;  failing  which  mar- 
riage, upon  any  other  son  of  the  said  Marquis  of  AthoU  whom  the 
said  Mrs.  Margaret  may  marry,  and  the  heirs  between  them  sue- 
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ceeding  to  the  lands  and  estate  of  the  said  Bobert  contained  in  the 
infeftments  thereof  to  be  made  to  him,  allenarly  (secluding  all 
other  heirs  of  tailzie  therein  mentioned)/'  Of  the  same  date  with 
the  Letters  Patent  a  Crown  Charter  was  passed  granting  the  lands 
of  Strathurd  to  the  said  Sir  Eobert  Nairne,  '*  et  heredibus  masculis 
ex  ejus  corpore  legitime  procreandis ;  qiiibus  deficientibus,  Mar- 
garete  Naime,  ejus  soli  filie  legitime,  heredibusque  masculis  legi- 
time procreandis  inter  illam  et  Dominum  Georgium  Murray,  filium 
[  ]  minimum  dicti  nostri  fidelis  et  dilecti  consanguine  i  et 

conciliarii  Joannis  Marchionis  de  Atholl,  Comitis  de  Tullibardin, 
Domini  Murray  Balveny  et  Balquhidder,  domini  secreti  sigilli ;  quo 
deficiente,  cuicunque  alteri  dicti  Marchionis  filio  procreate  seu  pro- 
creando  ex  ejus  corpore  (natu  maxime  excepto)  quem  dicta  Mar- 
gareta  Nairne  nubet;  ac  deficientibus  heredibus  masculis,  filie 
natu  maxime  seu  heredi  femelle,  inter  illos  procreande  successive, 
absque  divisione;  qua  deficiente,  aliis  heredibus  masculis  pro- 
creandis ex  corpore  dicte  Margarete  ex  aliquo  alio  subsequente 
maritagio." 

The  Naimes  were  out  in  the  '15  and  '45,  and  were  attainted. 
The  peerage  was  restored  in  1824,  with  some  others  which  had  been 
lost  under  the  same  circumstances..  The  last  person  who  claimed 
under  the  destination  to  heirs-male  of  the  marriage  died  in  1837, 
and  with  him  not  only  these  heirs-male,  but  the  whole  line  of  the 
eldest  son  of  the  marriage  became  extinct.  The  peerage  was  dor- 
mant from  that  period  till  now,  when  the  Marchioness  of  Lans- 
downe,  who  is  descended  from  the  second  son  of  the  marriage, 
claimed  it  under  the  next  branch  of  the  destination,  viz.,  as  eldest 
daughter  or  heir-female.  But  there  were  daughter  of  the  mar- 
riage, and  this  difficulty  was  started  by  the  Lord  Chancellor,-#was 
it  not  the  eldest  immediate  daughter  of  the  marriage  that  was 
pointed  out  by  the  deed,  and  was  it  not  her  descendant  who  was 
entitled  to  claim  ?  The  doubt  was  a  natural  one  for  an  English 
lawyer,  or  indeed  for  anybody  but  a  Scotch  lawyer.  But  it  has  now 
been  cleared  up,  and  the  Lord  Chancellor,  in  whose  opinion  the 
other  law  peers  concurred,  has  decided  that  although  in  the  English 
law  it  would  be  quite  diflerent,  the  weight  of  authority  in  the  law 
of  Scotland  is  in  favour  of  the  contention  tliat  a  destination  of 
heritage  to  the  eldest  daughter  or  heir-female  of  the  marriage  suc- 
cessively without  division,  is  of  the  same  import  as  a  destination 
to  the  heir-female  of  the  marriage,  which  means  the  next  heir  after 
the  failure  of  the  heirs-male  of  the  marriage.  It  is  worth  while  to 
consider  what  are  the  authorities  in  our  law  on  this  subject,  and  it 
is  curious  to  observe  the  successive  steps  by  which  we  arrive  at  a 
result  which  seems  so  surprising  to  the  popular  mind,  and  to 
notice  what  are  the  principles  which  our  lawyers  have  applied  in 
the  construction  of  such  a  destination. 

"  There  are  two  principles  to  be  kept  in  view  in  construing  the 
terms  of  a  destination.  In  the  first  place  (to  use  the  words  of  BaroUr 
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Hume),  *  The  general  bent  of  our  practice  is  to  construe  the  phrases 
of  style  in  a  destination,  wherever  it  can  well  be  dqne,  as  with  refer- 
ence to  the  law  of  succession  ah  inteatato.  In  so  far  as  the  testator 
has  plainly  altered  that  order,  his  settlement  is  the  only  rule ;  but 
whenever  that  settlement  employs  equivocal  phrases,  recourse  must 
again  be  had  to  the  rules  of  succession  ab  intestato.^  (Lectures  on 
the  Law  of  Scotland  voce  Service ;  from  the  MS.  copy  in  the  Advo- 
cates' Library.)  In  the  second  place,  *  In  construing  technical  words 
*"used  for  describing  the  several  classes  of  heirs,  the  rule  is  to  adiiere 
to  that  meaning  which  has  been  fixed  on  the  words.*  {BelFs  Prin- 
cipleSy  sect.  1694.)  These  principles  have  been  applied  in  construing 
the  phr^ises  *  heir-female'  and  '  eldest  daughter  or  heir-female.'  It 
is  triti  juris  that  the  *  heir-female  of  the  marriage'  is  not  neces- 
sarily a  female,  or  the  immediate  daughter  of  the  marriage. 
'  Heir-female  applies  to  the  heir-at-law,  male  or  female,  failing 
heirs-male.'  {BMs  Principles,  sect.  1699.)  '  Words  which  have  a 
fixed  legal  meaning  ought,  when  made  use  of  in  settlements  or 
securities,  to  be  understood  in  that  meaning.  Thus,  where  lands 
are  provided  in  a  marriage-contract  to  the  heir-male,  and  in  default 
of  him  to  the  heirs-female  to  be  procreated  of  the  marriage,  the 
appellation  of  hdrs-femaley  wKich  is  a  known  legal  term,  denoting  the 
heirs  at  law  after  the  failure  of  the  lineal  vude  issue,  must  be  so 
understood  as  to  prefer  the  daughter  of  a  son  of  the  marriage  to  the 
eldest  immediate  daughter,  because  the  immediate  daughter  is  not 
in  such  case  the  heir  at  law.'     {Erskine's  InstittUes,  iii  8.  48 )." 

The  leading  decision  on  this  point  is  that  given  by  the  House  of 
Lords  in  the  well-known  Bargany  case,  March  27,  1739,  1  Cr.  St. 
and  Pat.,  237.  The  destination  which  was  then  the  subject  of  con- 
tention was  one  (on  failure  of  heirs-male  of  the  body)  in  favour  of 
the  eldest  heir-female  of  the  entailer's  body,  and  the  descendants 
of  her  body,  without  division.  After  a  curious  vicissitude  of  opin- 
ion, the  Court  of  Session  held  that  the  inmiediate  daughter  of  the 
entailer  and  her  descendants  were  intended  to  be  called.  But  the 
House  of  Lords  reversed,  and  preferred  the  heir-general,  the  son  of 
a  daughter  of  the  eldest  son  to  the  son  of  the  entailer's  daughter. 
See  also  Johnstone  v.  Johnstone,  12th  November  1839,  2  D.  73. 

Here  we  have  reached  the  first  step  in  the  construction  of  the 
term  "  eldest  daughter  or  heir-female,"  but  the  introduction  of  the 
word  **  daughter"  admittedly  renders  tlie  case  one  of  more  difficulty. 
That  term  "  eldest  daughter  or  heir-female,"  has  however  received 
an  authoritative  exposition  in  the  case  of  Lyon  v,  Blair,  19th  June 
1739,  Brown's  Supplement,  v.  663.  It  has  the  same  meaning  as  the 
term  "  heir-female."  That  case,  as  shortly  reported  by  Loid  Mon- 
boddo,  is  as  follows : — "  The  question  here  was  about  the  construc- 
tion of  the  clause  of  the  tailzie ;  whether  by  the  eldest  daughter  or 
heir-female  to  be  procreate  of  the  marriage,  was  meant  the  im- 
mediate daughter  of  the  marriage,  in  whose  right  Mr.  Lyon  claimed, 
or  the  heir-at-law,  viz.,  the  daughter  of  the  son  of  the  marriage^ 
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ICss  Blair.  The  Lords  found — that  the  legal  meaning  of  the  term 
heir-female,  which  in  the  tailzie  is  used  to  explain  eldest  daughter, 
is  so  fixed  and  appropriated  in  our  law  to  denote  the  female  heir- 
at-law,  that  nothing  less  than  the  express  will  of  the  tailzier, 
declared  in  so  many  words,  can  alter  the  signification  of  it ;  that 
here  there  is  no  such  express  will ;  that  the  words  eldest  daughter 
seem  to  haye  teen  inserted  to  establish  a  right  of  primogeniture 
among  the  daughters;  that  in  the  case  of  Bai*gany  there  was  a 
daughter  living  at  the  time  of  making  the  entail,  whom  it  may  be 
supposed  that  the  tailzier,  out  of  particular  love  and  favour,  called 
to  the  succession,  to  the  exclusion  of  his  heir-at-law ;  but  that  was 
not  the  case  here,  where  all  the  persons  were  unborn.  Therefore 
found,  nemine  contradicerUe,  that  Miss  Blair,  the  grand-daughter  of 
the  marriage,  and  heir-at-law,  was  called  to  the  succession." 

The  case  has  been  more  fully  narrated  by  Mr.  Sandford  in  his 
treatise  on  HerUahle  Succession  (L  166).  The  papers  are  in  Lord 
Elchies'  collection,  and  the  following  are  the  circumstances  of  the  ' 
case : — "  By  a  contract  of  marriage  between  Alexander  Carnegie, 
son  of  the  Earl  of  Northesk,  and  Anna  Blair,  daughter  of  William 
Blair  of  Kinfawns,  the  said  William  Blair  resigned  his  lands  and 
baronies  of  Kinfawns  and  Garsappie  for  new  infeftment,  under 
clauses  of  entail  to  a  substitution  in  these  words: — 'In  favours 
and  for  new  infeftments  of  the  samen,  to  be  made  and  granted  to 
the  said  Anna  Blair  and  Alexander  Carnegie,  her  affidate  spouse, 
the  longest  liver  of  them  two  in  liferent,  and  to  the  said  Anna 
Blair,  her  heirs-male  to  be  procreate  betwixt  her  and  her  said 
affidate  spouse;  whilks  failing,  to  the  eldest  daughter,  or  heir- 
female  to  be  procreate  betwixt  them  sttccessivcy  without  division.* 

"  Of  the  marriage  between  Anna  Blair  and  Alexander  Carnegie 
there  were  bom  a  son  and  a  daughter.  The  son,  after  succeeding  to 
the  estate,  died,  having  one  daughter,  Margaret  Blair.  The 
daughter  became  Mrs.  Lyon,  and  had  a  son,  Alexander  Lyon,  who 
took  the  name  of  Blair. 

*'  On  the  death  of  the  son  of  the  marriage,  his  daughter,  Margaret 
Blair,  took  possession  of  the  estate.  Alexander  Lyon,  however, 
brought  an  action,  in  which  the  question  debated  was  whether  his 
mother  was  not  entitled  to  succeed  to  tlie  estate  under  the  destina- 
tion to  the  'eldest  daughter  and  heir-female'  of  the  marriage 
between  Anna  Blair  and  Alexander  Carnegie.  The  defence  con- 
sisted in  maintaining  that  Margaret  Blair  wats  '  eldest  daughter  and 
heir-female '  of  the  above  marriage,  consequently  heir  of  tailzie.  If 
the  words  eldest  daughter  had  not  been  used  no  doubt  could  have 
arisen,  for  the  case  would  then  have  been  directly  in  terminis  of 
that  of  Bargany ;  but  the  use  of  the  word  daughter  gave  rise  to  the 
argument  that  by  it  must  have  been  intended  the  immediate 
descendant  of  the  marriage,  and  various  arguments  were  drawn  to 
support  this  interpretation  from  the  general  nature  of  the  settle- 
ment.   But  it  was  successfully  answered  that  although  the  word 
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daughter  were  to  be  considered  of  a  doubtful  and  flexible  nature, 
all  this  had  be^n  removed  by  the  use  of  the  words  '  heir-female/ 
this  term  showing  clearly  what  the  parties  meant,  it  being  possible 
that  an  heir-femsde  might  be  a  daughter,  but  altogether  impossible 
that  a  daughter  of  the  entailer  oould,  accurately  spesJdng,  be 
termed  an  heir-female,  when  there  existed  the  daughter  of  the 
entailer's  eldest  son.  Margaret  Blair  was  accordingly  preferred  as 
the  heir-female,  the  technical  meaning  of  the  term  being  appUed 
and  held  to  control  the  other  word  used. 

"  This  decision  is  alluded  to  by  Lord  Kilkerran.  In  his  report 
of  the  case  of  Ewing  v.  Miller  he  observes : — *  And  as  JUii  appdUi- 
tioTie  amnes  irUelliguntur,  so  in  many  cases,  particularly  that  of  the 
tailzie  of  Kinfawns,  the  term  daughter  was  extended  to  grand- 
children.' This  observation  is  true  in  point  of  fact ;  but  it  should 
have  also  been  mentioned  that  the  term  was  to  extend  in  con- 
sequence of  'heir-female'  being  added,  for  if  the  word  daughter 
alone  had  occurred  in  the  destination  the  decision  would  have  been 
different." 

Mr.  Sandford  has  not  given  the  whole  of  the  destination  in  the 
Kinfawns  deed;  he  has  not  given  the  destination  after  that  in 
favour  of  the  daughter  or  heir-female ;  from  which  a  consideration 
strongly  in  favour  of  the  view  taken  by  the  Court  may  be  derived. 
The  remainder  of  the  destination  is  in  these  terms :  ''  Whilks  fail- 
ing, to  the  heirs  male,  to  be  procreate  of  the  said  Ann  Blair,  her 
body ;  whilks  failing,  to  the  eldest  daughter  or  heir-female  of  her 
body  in  any  other  marriage  successive^  also  without  division ;  whilks 
failing  to  Jean  Blair,  second  daughter." — {From  the  Manor  CoUec- 
iion  of  Session  papers,) 

Mr.  M'Lareu,  commenting  on  the  report  of  £lair  v.  Lyon  in  Mr. 
Sandford's  book,  and  the  ratio  assigned  by  Lord  Kilkerran,  suggests 
that  another  reason  for  the  decision  may  be  found  in  "  the  con- 
sideration that  the  word  '  daughter'  being  properly  designative  of 
an  individual,  is  not  a  word  of  destination ;  and  that  as  the  am- 
biguity occurred  in  a  clause  of  destination,  the  term  *  heir-female,' 
which  denotes  a  succession  of  persons,  and  is  therefore  appropriate 
to  the  purpose  of  a  destination,  is  to  be  regarded  as  the,  governing 
expression;  daughter  being  introduced  in  conjuncion  with  it 
merely  as  an  illustration  of  the  female  line  of  successioa" — 
{M'Zaren  on  Wilis  and  Successiony  i  597.) 

Another  reason  which  might  be  adduced  in  favour  of  the  decision 
.  is  this,  that  it  is  not  to  be  assumed  that  the  maker  of  the  settle- 
ment intended  to  exclude  from  the  succession  the  heirs  of  the 
marriage  who  would  succeed  in  the  natural  order, — which  would  be 
the  result  if  the  destination  were  to  be  construed  as  in  favour  not 
of  the  heir-female,  but  of  the  immediate  daughter,  whenever  these 
happened  to  be  different  persons.  If  "  by  eldest  daughter  or  heir- 
female"  is  meant  the  heir-female,  then  the  eldest  daughter,  if  she 
happened  to  be  heir-female,  would  succeed  under  this  clause  in  the 
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destination.  But  if  by  that  phrase  is  understood  the  immediate 
daughter  of  the  marriage,  then  the  daughter  of  a  son,  who  would  be 
the  heir-female,  could  never  succeed  at  all;  and  on  the  failure  of 
immediate  daughters,  the  estates  would  pass  to  those  persons  (per- 
haps strangers)  called  under  the  next  branch  of  the  destination.  I£ 
you  prefer  the  immediate  daughter,  that  must  be  because  you  take 
the  destination  in  the  popular  sense,  and  hold  "  daughter"  the  lead- 
ing term ;  and  if  you  once  take  it  in  that  sense,  you  must  end  with 
it  in  that  sense ;  and  it  is  clear  that  in  the  popular  sense  a  female 
descendant  of  a  son  is  not  a  '*  daughter."  In  the  Kinfawns  case, 
and  in  the  Naime  case,  it  was  evidently  the  intention  of  the  settler 
to  favour  the  children  of  the  marriaga  It  is  easy  to  see  why  the 
daughter  of  a  son  should  be  preferred  to  the  son  of  a  daughter,  be- 
cause the  former  is  the  heir  who  would  succeed  in  the  natural  order 
of  succession  But  it  is  not  easy  to  see  why  the  daughter  of  a  son 
should  be  excluded  altogether. 

There  are  two  cases  which  require  to  be  noted,  because  although 
they  appear  at  first  sight  inconsistent  with,  yet  they  are  in  reality 
confirmatory  of,  the  decision  in  the  Kinfawns  case.     The  first  case 
is  that  of  Creditors  of  Bedhovse  v.  Glass,  June  15, 1743,  M.  2306> 
Elchies,  Provision  to  Heirs,  No.  7,  and  note  373,  afld.  5  Dec.  1744, 
Cr.  and  St  372.     It  was  there  held  that  under  a  clause  of  entail 
binding  the  heirs-mak  to  pay  to  the  datcghters  and  Jievrs-female 
of  his  body  a  certain  sum,  a  daughter  of  the  entailer  was  entitled  to 
the  sum,  when  the  entailer  was  succeeded  by  his  son.     The  term 
"  daughter  and  heir-female"  meant  only  daughter.    The  term  "  heir- 
female"  was  here  improperly  used,  because  there  could  be  no 
heir-female  when  there  was  an  heir-male.    It  was  impossible  to 
understand  "heir-female"  in  its  strict  and  technical  sense,  and 
there  was  therefore  no  technicality  in  the  expression  to  control  the 
more  popular  term  "daughter."    " Heir-fenaale "  became  exegetic 
of  "daughter,"  not  "daughter"  of  "heir-female"     In  Ewing  v. 
Miller,  July  1,  1747,  M.  2308,  a  similar  decision  was  given.     It 
is  further  to  be  observed  that  these  cases  related  not  to  settlement 
of  land,  but  to  money  provisions ;  and  this  was  one  of  the  grounds 
on  which  the  cases  turned.     In  regard  to  the  former  case  Lord 
Elchies  says  (Notes,  373),  "  Arniston  [the  President]  observed  that 
in  money-provisions  daughters  and  heirs-female  are  often  used  to 
signify  daughters,  though  there  were  sons."     Lord  Kilkerran,  re- 
porting the  latter  case,  adds : — ^**  The  will  und  intendment  of  parties 
is  the  governing  rule  in  all  questions  of  this  kind ;  aifid  thoiigh  in 
settlements  of  estates  on  THE  daughters  or  heirs-female  of  a 
marriage,  daughters  of  a  son  are  understood  to  be  comprehended ; 
yet  in  provisions  to  daughters  of  a  marriage  on  failure  of  heirs- 
male,  as  the  addition  of  heirs-female  is  frequently  used,  though 
improperly,  as  in  law-style  there  can  be  no  heirs-female  where 
there  is  an  heir-male  of  the  same  marriage,  it  is  considered  as  no 
other  than  synonymous  with  the  word  daughters ;  and  the  circum- 
stances of  the  case  were  thought  to  confirm  that  construction." 


476      ON  THE  MEANING  OF  THE  TERM  "ELDEST  DAUGHTER,*'  ETC. 

The  decision  in  the  case  of  Blair  v.  Lyon  has  never  been  ques- 
tioned, and  has  frequently  been  expressly  recognised.  In  the  case 
of  Lady  Essex  Ker  v.  Innes  Ker,  13th  November  1810,  F.  C,  where 
the  destination  was  to  the  "  eldest  dochter,"  President  Blair,  while 
holding  that "  daughter "  was  not  a  technical  word  having  a  par- 
ticular meaning  aflBxed  to  it  by  the  law,  but  a  word  of  common 
popular  language,  took  care  to  add : — '^  As  to  the  case  of  Kinfauns, 
the  estate  was  destined,  by  a  contract  of  marriage,  to  the  heirs-male 
of  the  marriage,  whom  failing,  to  the  eldest  daughter  or  heir-fehiale  to 
be  procreated  betwixt  them  sttccessive,  without  division.  Where  could 
there  be  a  doubt  but  that,  by  this  destination,  the  heir-female  of 
the  marriage  was  called,  whether  a  daughter  or  not  ?  The  competition 
was  betwixt  a  daughter  of  the  marriage  and  a  daughter  of  the  eldest 
son  of  the  marriage.  The  latter  was  clearly  the  heir-female,  and 
entitled  to  succeed." 

Every  writer  on  the  law  of  Scotland  who  has  expressed  himself 
on  the  subject  has  given  an  opinion  to  the  like  effect  Mr.  Sand- 
ford  has  already  been  quoted  as  recognising  the  authority  of  Blair 
V.  Lyon.  Mr.  Duff,  in  his  "  Treatise  on  Deeds,"  says  (p.  322) : — 
"  Heir- female  is  the  heir  at  law,  whether  a  female,  or  a  male  con- 
nected by  a  female,  failing  heirs-male.  Thus  the  granddaughter 
by  a  son  takes  in  preference  to  the  grandson  by  a  daughter.  Ques- 
tions of  diflScultyhave  arisen  from  the  use  of  the  word  daughter  in  des- 
tinations, which  is  not  synonymous  in  legal  import  with  heir-female. 
Thus,  under  the  terms,  eldest  datighter,  or  heir-female  of  a  marriage, 
the  daughter  of  the  heir-male  of  the  marriage  is  preferred  to  his 
sister,  the  term  eldest  daughter  being  here  qualified  and  explained 
by  that  of  heir-femala"  Professor  Montgomery  Bell,  in  his 
Lectures  on  Conveyancing  (ii.  995),  says: — "The  term  eldest 
daughter  or  heir-female  of  the  body  or  of  a  marriage  would  be  con- 
strued in  the  same  way  as  if  the  expression  eldesf  heir-female  had 
been  used;  the  term  heir-female  being  held  as  qualifjdng  and  ex- 
plaining the  word  daughter." 

Mr.  M'Laren,  in  the  treatise  already  quoted,  says : — "  The  word 
'  daughter'  when  associated  in  a  destination  with  '  heir-female'  is 
susceptible  of  being  identified  in  construction  with  the  latter  terra. 
It  is  true  that  heirs-female  are  not  always  daughters ;  but  daughters, 
if  heirs  at  all,  are  necessarily  heirs-female ;  and  therefore,  where,  as 
in  the  Kinfauns  case,  the  estate  is  destined  to  the  eldest  daughter  or 
heir-female  of  a  person  designated,  and  it  becomes  necessary  either 
to  reject  the  latter  expression,  or  to  give  to  the  former  a  construc- 
tion by  which  it  is  held  to  be  identical  with,  or  illustrative  of  the 
more  technical  term,  that  construction  is  to  be  preferred  which 
maintains  the  consistency  of  the  destination,  without  sacrificing  any 
part  of  it.  In  this  case  it  is  to  be  observed  there  was  no  possibility 
of  construing  the  two  terms  connected  by  the  conjunction  "  or"  as 
separate  destinations,  intended  to  take  effect  seriatim  ;  for  there  is 
no  doss  of  heirs  known  to  law  who  could  be  supposed  to  be  repre- 
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sented  by  the  term  daughters  otiier  than  the  class  named  in  con- 
jiinction  with  them,  namely,  heirs-female."  Baron  Hume,  too,  in 
the  Ijectures  already  quoted,  refers  to  the  case  of  Blair  v.  Lyon  as 
of  tlie  same  import  as  the  Bargany  case. 

The  construction  which  has  been  attached  to  the  terms  "  heirs  or 
bairns  of  the  marriage,"  when  used  in  a  settlement  of  lands,  is  of 
importance,  as  illustrating  and  exemplifying  the  principles  which 
are  to  determine  the  construction  of  the  term  "  eldest  daughter  or 
heir-female."  In  Fairservice  v.  Wht/te,  Jan.  17, 1789,  M.  2317,  it  was 
held  that  lands  destined  to  heirs  and  bairns  of  the  marriage  went 
to  the  eldest  son,  the  techtdcal  term  heir  controlling  the  popular 
term  bairn.  Lord  Eskgrove,  in  a  MS.  note  to  this  case,  says, — *'  The 
word  heirs  limits  the  application  of  the  word  bairns,  and  indicates 
that  the  bairns  were  meant  to  take  in  their  order  seriatim  as  the 
law  should  call  them."  (Fraser  on  the  Personal  and  Domestic 
JielcUions,  i.  786.) 
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When  a  dozen  years  are  over 
Since  the  ship  put  out  to  sea. 

Perhaps  you  may  discover 
That  you  are  an  A.D. 

When  eight  more  years  are  over. 
And  things  have  got  humdrum. 

Perhaps  you  may  discover 
That  a  Sheriff  youVe  become. 

When  ten  more  years  are  over. 
And  your  facilities  need  a  nudge. 

Perhaps  you  may  discover 
That  you've  been  made  a  Judge. 

And  when  you  come  to  seventy, 
And  white,  white  is  your  head. 

Perhaps  you  may  discover 
Of  a  sudden  that  you're  dead. 

And  when  a  month  is  over. 
Since  you  met  the  common  lot. 

Were  you  living  you'd  discover 
That  jrou  are  quite  forgot. 
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Jubilee  of  John  Boyd  Baxter,  Esq.,  LL.D.,  Dundee, — On  24th  May 
last  Dr.  Boyd  Baxter  completed  half  a  century-  of  oflSce  as 
Procurator-Fiscal  of  the  Dundee  district  of  Forfarshire,  and  a 
number  of  his  professional  brethren,  clients  and  friends  deemed  it 
to  be  an  appropriate  occasion  to  evince  their  esteem  fgr  his  personal 
worth,  and  their  sense  of  his  honourable  professional  and  official 
character.  It  was  arranged,  as  the  most  fitting  mode  of  doing  so, 
that  his  bust  in  marble  should  be  obtained  and  placed  in  the  Court 
Buildings,  Dundee,  and  that  he  should  be  presented  with  an  ad- 
dress by  the  subscribers  to  the  bust,  when  his  half-century  of  office 
was  completed.  Dr.  Baxter  and  a  number  of  the  subscribers,  and 
others  having  attended  in  Court  before  Sheriff  Heriot  on  4th  June, 
his  Lordship  congratulated  Dr.  Baxter  upon  his  long  tenure  of  office, 
and  Mr.  David  Mitchell,  senior  Procurator,  on  behalf  of  the  sub- 
scribers, presented  Dr.  Baxter  with  the  following  address : — 

"  To  John  Boyd  Baxter,  Esq.,  LL.D.y 

'^Preses  of  the  FacuUy  of  Proeu/rcUon,  Dwndw,  and  Procwraior  Fiaeal  of  ihA  Dtrndee 

IHatriet  of  Foffarshire. 

*'  Sir, — ^The  completion,  a  few  days  ago,  of  your  fiftieth  year  of  office 
as  Procurator-Fiscal,  has  afforded  an  opportunity  to  a  number  of  your 
professional  brethren,  clients  and  friends,  of  expressing  their  sentiments 
on  the  occasion,  of  which  they  have  gladly  availed  themselves. 

"  It  is  not  permitted  to  many  men  to  fill  such  an  office  for  the  long 
period  of  half  a  centuiy,  fewer  still  can  claim  to  have  discharged  its  vari- 
ous and  responsible  duties  with  the  same  efficiency  as  regards  the  public 
service,  and  acceptabihty  to  the  community,  as  you  have  done. 

'<  Not  alone  in  your  official  position,  but  sJso  in  your  private  professional 
practice,  of  which  this  is  now  the  fifty-eighth  year,  you  have  set  an  example 
which  all  might  well  imitate.  Your  professional  knowledge  has  been 
neither  empirical  nor  superficial,  but  has  been  based  upon  a  philosophical 
acquaintance  with  the  principles  of  law  as  a  science ;  and  that  knowledge 
has  been  skilfully  used  on  behalf  of  your  clients.  At  the  same  time  iu 
maintaining  their  interests  you  have  displayed  that  spirit  of  fairness  and 
moderation  characteristic  of  the  educated  and  enlightened  practitioner ; 
while  all  your  business  relations  with  your  brethren  and  others  have  been 
marked  by  the  strictest  honour  and  unfailing  courtesy,  along  with  a  spirit 
of  independence  and  self-respect  that  no  circumstances  could  make  stoop 
to  any^ing  that  would  compromise  your  own  standing  or  that  of  your 
profession. 

"  Those  who  have  been  privileged  with  your  acquaintance  in  private 
life  have  found  you  to  be  the  possessor  of  many  estimable  personal 
quahties,  adorned  and  enhanced  by  the  culture  resulting  from  a  ripe  and 
extensive  scholarship. 
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*'  Endowed  with  so  many  excellences  of  character  the  years  as  they  have 
passed  haye  brought  you. 

'  Honour,  lx>ve,  obedience,  troops  of  friends, 
And  all  that  d&ould  accompany  old  age.' 

You  hatB  not  only  been  for  a  number  of  years  chosen  to  preride  over  the 
deliberations  t)f  your  local  professional  brethren,  first  as  Yice-Preses  and 
afterwards  as  Preses  of  their  Faculty,  but  you  lunye  had  the  higher  honour 
conferred  upon  you  of  being  upon  two  occasions  elected  President  of  the 
General  Council  of  Procurators  for  Scotland.  In  both  positions  you  have 
displayed  a  lively  and  intelligent  interest  in  the  preparatory  education 
and  training  for  the  legal  profession,  one  instance  of  which  was  the 
admirable  series  of  lectures  delivered  by  you  some  winters  ago  in  Dundee 
upon  the  Civil  Law.  The  Supreme  Court  has  recently  shown  its 
appreciation  of  your  exertions  in  this  direction  by  appointing  you  one  of 
the  Examiners  of  Law  Students  under  the  Act  of  last  year,  and  the 
interest  taken  by  you  in  the  improvement  of  the  Laws  procured  you  a  few 
years  ago  the  distinction  of  being  appointed  a  member  of  the  Eoyal  Com- 
mission upon  the  Law  Courts  of  Scotland,  in  which  capacity  your 
services  were  of  great  value.  Your  ungrudging  and  invaluable  labours 
in  all  these  positions  have  laid  the  public  as  well  as  your  professional 
brethren  under  a  deep  debt  of  gratitude  to  you,  and  demonstrated  the 
propriety  with  which  these  honourable  positions  were  conferred  upon 
you — as  your  acquirements  in  classic  and  other  literature  also  justify  the 
high  literary  distinction  recently  conferred  upon  you  by  our  neighbouring 
University. 

"  The  appreciation  of  your  character  and  services  by  your  brethren  and 
friends  has  led  them  to  take  advantage  of  the  present  occasion  to  con- 
gratulate you  as  they  now  do  upon  the  happy  completion  by  you  of  half 
a  century  of  official  duty,  and  to  obtain  your  bust  in  marble,  executed  by 
the  skilful  hands  of  Mr.  William  Brodie,  which  is  this  day  placed  in  the 
Court  Buildings,  where  it  is  designed  permanently  to  remain. 

"Notwithstanding  your  long  professional  and  othcial  career,  your 
brethren  and  friends  trust  that  you  will  still  be  long  spared  to  enjoy  tlie 
position  of  honour  and  esteem  you  have  attained,  and  to  give  them  the 
benefit  of  your  example  as  well  as  your  experience  and  counsel.  And 
they  know  that  at  the  close  of  your  useful  life,  whenever  that  may  be, 
you  will  leave  behind  you  an  honourable  name  and  reputation  that  will 
not  soon  be  forgotten.  "  John  Shiell, 

J.  W.  Thomson, 
D.  M'Lachlan, 
Thos.  Thornton, 

J.  A.  Sw^NSON, 

Members  of  Committee. 
"Dundee,  Ath  June  1874." 

The  Magistrates  of  Dundee,  who  were  present  in  Court,  also  offered 
Dr.  Baxter  their  congratulations ;  and  the  Chairman  and  a  deputa- 
tion from  the  Directors  of  the  Dundee  Chamber  of  Commerce 
tendered  to  Dr.  Baxter  an  extract  of  a  resolution  adopted  by  the 
Chamber,  expressing  their  high  esteem  for  him  as  a  public  official, 
and  personally,  and  their  sense  of  the  efficient  manner  in  which  the 
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duties  of  liLs  office  had  been  discharged  for  so  many  years.  After 
Dr.  Baxter  had  made  his  acknowledgments,  the  subscribers  and 
others  met  in  the  Faculty  Library,  where  the  bust  has  been  placed, 
when  Mr.  John  William  Thomson,  on  behalf  of  the  subscribers, 
formally  handed  it  over  to  the  Faculty  of  Procurators,  the  gift  being 
acknowledged  by  Mr  David  Small  on  behalf  of  his  partner,  Mr. 
John  Shiell,  the  Vice-Pre,ses,  who  was  absent  through  indisposition. 
We  may  add  that  the  bust  is  not  only  an  excellent  likeness,  but  is 
in  every  respect  considered  to  be  one  of  the  happiest  efforts  of  the 
accomplished  sculptor. 

Seligious  Education  of  InfarUs. — The  strongest  passion  of  human 
nature  is  self-conceit.  Most  men  are  so  weU  satisfied  with  them- 
selves that  they  like  to  look  at  themselves  in  the  mirror  of  offspring. 
If  a  man  can  only  have  a  son,  name  him  after  himself,  see  him 
growing  up  to  look  like  him,  fix  on  him  his  peculiar  thoughts  and 
habits,  teach  him  his  profession  or  business,  coax  or  bully  him  to 
marry  to  suit  him,  to  vote  his  political  ticket,  employ  his  doctor, 
and  join  his  church  or  be  a  heathen  like  him,  a^  the  case  may  be, 
his  happiness  is  complete.  It  is  because  these  capabilities  are  to 
be  found  only  in  boys  that  meii  prefer  male  offspring.  If  he  would 
look  for  it  here,  Mr.  Darwin  might  find  a  stronger  argument  in 
favour  of  hLs  theory  of  the  descent  of  man  than  in  the  mere  fact 
that  all  men  have  a  good  place  for  a  tail,  and  some  men  can  wriggle 
their  e£U*s.  We  have  always  regarded  this  characteristic  of  mankind 
as  one  of  the  meanest,  in  a  small  way,  to  be  found  in  the  long 
catalogue  of  human  weaknesses.  The  only  good  that  ever  comes  of 
it  to  our  knowledge  is,  that  it  sometimes  defeats  itself  by  exciting 
opposition  in  the  subject.  The  human  clay  sometimes  is  uupliable 
under  the  potter's  hands.  How  vividly  has  Dickens  portrayed  this 
characteristic  in  "  Dombey  and  Son,"  in  the  person  of  the  senior 
Dombey.  "  This  young  gentleman  has  to  accomplish  a  destiny,"  is 
the  utterance  of  thousands  of  tiresome  Dombeys  in  our  world. 
"  The  earth  was  made  for  them  to  trade  in,  and  the  sim  and  moon 
were  made  to  give  them  light ;  rivers  and  seas  were  formed  to  float 
their  ships  ;  rainbows  gave  them  promise  of  fair  weather ;  winds 
blew  for  or  against  their  enterprises ;  stars  and  planets  circled  in 
their  orbits  to  preserve  inviolate  a  system  of  which  they  were  the 
centre." 

The  paternal  foresight  is  not  confined  to  sublunary  matters.  As 
it  has  insured  for  the  offspring  material  prosperity,  so  also  it  has 
worked  out  for  himself,  and  the  object  of  his  affection  and  vanity, 
an  unerring  scheme  of  eternal  welfare.  Consider,  then,  how  harrow- 
ing it  must  be  to  the  paternal  heart  to  see  its  precautions  neglected 
or  despised  !  What  an  ungi*ateful  return  for  sdl  the  father  has  done 
and  suffered,  when  the  child  proposes  to  work  out  his  own  salvation 
in  his  own  way !    How  short-sighted  on  the  part  of  the  child  when 
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the  father  has  saved  him  all  the  trouble  of  thinking  for  himself. 
We  have  a  good  deal  of  sympathy  for  the  father  who  is  a  believer 
in  "  immersion,"  when  the  child  hankers  after  sprinkling,  when 
confession  gives, place  to  the  exercise  of  private  judgment,  predesti- 
nation to  free-will,  and  the  faith  that  the  world  was  made  between 
Sunday  and  Sunday,  to  the  developments  of  modem  science. 

The  law  has  very  imiformly  ordered  that  the  child  shall  be 

brought  up  in  the  religion  of  his  father.     Of  late  years  this  has 

been  done  with  great  impartiality,  whether  the  father  were  Catholic 

or  Protestant.     {Davis  v.  Davis,  10  W.  R  245.)    True,  the  English 

Court  of  Chancery  had  engrafted  upon  this  rule  an  exception,  where 

the  Catholic  father  had  permitted  the  child  to  be  brought  up  in  the 

Protestant  faith  until  the  age  of  seven  to  nine  years,  and  the  child 

had  acquired  an  attachment  to  that  faith ;  there  the  father  was  held 

to  have  abdicated  his  right  to  direct  the  child's  religious  education ; 

and,  in  ordering  a  scheme  to  be  settled  for  his  education,  the  court 

disregarded  a  direction  in  the  father's  will  that  the  child  should  be 

brought  up  in  the  Eoman  Catholic  faith.    Stourton  v.  Stcmrton,  8  De 

G.,  M.  &  G.  760 ;  HUl  v.  JKK,  31  L.  J.  Ch.  505.     But  the  courts  of 

law  adhere  very  strictly  to  the  rule  as  we  have  given  it.     In  the 

most  recent  case  {In  re  Andrews,  8  L.  R,  Q.  B.  153,  a.d.  1873), 

there  had  been  an    ante-nuptial  arrangement  between  Thomas 

Andrews,  a  Boman  Catholic,  and  Ellen  Fleetcroft,  a  Protestant,  who 

were  about  to  contract  marriage,  that  if  they  should  have  issue,  the 

boys  should  be  educated  in  the  religion  of  the  father,  and  the  girls 

in  that  of  the  mother.     The  marriage  took  place  in  1854,  and  they 

had  issue  a  son,  who  was  baptized  and  brought  up  a    Soman 

Catholic,  and  a  daughter,  the  iirfant  in  question,  who  was  born  in 

1862.     This  daughter,  with  the  assent  of  her  father,  was  baptized  a 

Protestant,  with  Protestant  sponsors,  approved  by  him,  the  same 

year.     The  father  died  in  1863,  leaving  a  writing,  executed  two 

days  before  his  death,  by  which  he  directed  that  his  children  should 

be  baptized  and  brought  up  as  members  of  the  Roman  Catholic 

church,  and  in  the  event  of  his  death,  appointed  his  brother 

guardian  of  his  children  for  the  execution  of  that  direction,  with 

power  to  appoint  any  other  Boman  Catholic  as  guardian  in  his 

stead,  in  case  of  his  death  or  resignation.    The  daughter,  from  the 

time  of  her  father's  death,  was  maintained  and  educated  by  her 

grandmother,  and  from  the  age  of  two  years  had  been  accustomed 

to  attend  a  Protestant  church,  and  brought  up  in  its  principles, 

without  objection  or  interference  on  the  part  of  any  one,  until  1871, 

when  the  guardian  claimed  the  custody  of  the  infant  that  he  might 

carry  out  her  father's  wishes,  and  caused  her  to  be  sent  to  a  Boman 

Catholic  school,  from  which,  however,  the  grandmother  afterwaid 

withheld  her.    The  court  awarded  the  custody  of  the  child  to  the 

guardian,  "  notwithstanding  the  lateness  of  the  application,  and  the 

apparent  harshness  of  such  a  proceeding  toward  the  grandmother  of 

the  child."    This,  however,  was  put  on  the  ground  of  the  limited 
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discretion  of  the  courts  of  law  in  such  matters.  This  case  illus- 
trates, in  a  very  forcible  manner,  the  religious  impartiality  of  the 
British  courts,  as  between  two  opposite  faiths,  and  the  extreme 
absurdity  of  the  British  distinction  between  law  and  equity. 

This  impartiality  is  placed  in  a  stiU  stronger  light  when  con- 
trasted with  the  severity  of  the  same  courts,  as  between  different 
sects  of  the  Protestant  faith.  For  instance,  examine  the  case  of 
Thomas  v.  Boberts,  3  De  G.  &  S.  758,  iLD.  1850.  In  July  1845,  one 
of  the  followers  of  a  dissenting  preacher  (who  styled  himself  the 
Servant  of  the  Lord),  having  no  property  of  his  own,  married 
another  of  the  sect  who  had  a  property  of  about  £5000,  under 
circumstances  leading  to  the  inference  that  the  marriage  was  brought 
about  entirely  by  the  influence  of  the  preacher.  In  February  1846 
the  wife,  having  manifested  insubordination  to  the  chief  of  the 
sect,  was  deserted  by  her  husband,  who,  with  the  chief  and  others 
of  his  followers,  went  to  reside  together  at  an  establishment  \rhich 
they  formed  and  called  "  Agapemone."  They  there  professed  and 
acted  upon  the  doctrines  that  the  day  of  grace  had  passed  and  the 
day  of  judgment  commenced,  and  that  by  reason  thereof  prayer  was 
superfluous  and  unnecessary.  They  ako  professed  and  acted  upon 
the  doctrine  that  no  day  of  the  week  ought  to  be  set  apart  as  one 
of  peculiar  holiness.  Shortly  after  the  desertion  of  the  wife  she 
was  delivered  of  a  boy,  who  remained  in  the  care  of  his  mother  and 
maternal  grandmother,  at  the  residence  of  the  latter,  who  properly 
provided  for  his  maintenance  and  education.  Jffeldy  a  proper  case 
for  restraining  the  father  from  acquiring  possession  of  the  infant 
It  appeared  in  this  case  that  no  settlement  was  made  of  the  wife's 
property;  that  she  was  one  of  three  sisters,- all  of  whom  married 
followers  of  the  Servant ;  and  that  she  was  between  twenty-eight 
and  thirty  years  of  age.  "  Brother  Thomas,"  for  so  the  father  was 
called,  regarded  his  wife's  pregnancy  as  a  punishment  for  her  back- 
sliding. He  writes  to  Ids  "  best  beloved,"  that  "  the  Servant  of  the 
Lord  told  me  that  you  would  not  be  in  your  present  state  unless 
you  had  rebelled  months  ago ;  and  thus  you  will  suffer  for  it  in  not 
being  able  to  go  about  with  me  as  you  otherwise  would."  This 
pleasant  fancy  excites  the  ire  of  the  Vice-Chaucellor,  who  exclaims, 
'*  one  is  driven  with  shame  and  indignation  to  hope  that  there  may 
not  be  a  second  himian  being  capable  of  such  extravagant  indecency." 
The  Vice-Chancellor  then  goes  on  to  discuss  the  character  of  the 
home  to  which  the  father  proposed  to  remove  the  child.  It  had  a 
fair  outside,  for  on  the  top  of  the  building  was  a  flag  with  a  lion 
and  a  lamb  depicted  on  it,  and  inscribed,  "  Oh,  haU,  holy  love."  The 
Vice-Chancellor  is  startled  at  the  existence  of  such  an  institution, 
"  not  on  the  Euripus,  but  on  the  Bristol  Channel,"  and  suggests  that 
its  name  was  "  adopted  in  order  to  make  the  people  of  Somerset- 
shire understand  or  guess  its  object ;  which  however,  unluckily,  I 
fear  that  very  few  either  there  or  elsewhere  in  any  very  clear 
manner  do."     He  thinks.it  may  be  described  "as  a  Spiritual 
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Boarding  House."  He  thinks  that  "their  stable,  according  to  the 
description  vhich  Mr.  Thomas  gave  me  of  it,  must  be  unexception-^ 
abla  It  does  not  appear  whether  the  Agapemonians  hunt,  but 
they  seem  distinguished  both  as  Cavaliers  and  Charioteers.  They 
play  moreover,  frequently  or  occasionally,  at  lively  and  energetic 
games,  such  as  hockey,  ladies  and  alL  So  that  their  life  may  be 
considered  less  ascetic  than  frolicsome."  The  "  hockey  "  business 
was  resented,  it  seems,  by  the  Agapemonians,  six  of  whom  deposed 
that  it  "  is  not  a  game  like  foot-ball,  and  which  deponents  consider 
very  ridiculous  to  be  obliged  to  refer  to."  This  deposition  winds 
np  by  the  declaration  that  their  "  peace  is  like  a  river,  and  their 
strength  the  munition  of  rocks."  On  the  whole,  we  quite  concur 
with  the  Vice-Chancellor  when  he  says,  "  as  lief  would  I  have  on 
my  conscience  the  consigning  of  this  boy  to  a  camp  of  gypsies." 

Similar  doctrine  was  held  in  lie  Newhery,  1  L.  R  Ch.  263,  A.D. 
1866.  A  father,  being  a  beneficed  clergyman  of  the  Church  of 
England,  appointed  his  widow  and  a  clergyman  guardians  of  his 
infant  children ;  the  widow  became  a  member  of  the  sect  of  Ply- 
mouth Brethren;  the  children,  aged  respectively  fifteen  and  twelve 
years,  were  ordered  to  be  brought  up  as  members  of  the  Church  of 
England,  ^d  the  mother  was  restrained  from  taking  them  to  a 
chapel  of  Plymouth  Brethren,  although  it  appeared  that  the  father 
was  unsettled  in  his  faith,  and  associated  much  with  dissenters,  and 
the  elder  infant  made  an  af&davit  stating  his  attachment  to  the 
Plymouth  Brethren  and  his  desire  to  be  brought  up  in  th$it  com- 
munity. Vice-Chancellor  Bruce  says,  the  "  proposal  of  the  mother 
amounts  to  nothing  more  than  the  bringing  up  of  the  children  to  no 
religion  at  alL"  Turner,  L.J.,  also  remarks:  ''The  congregation 
may  be  taught  by  any  person  who  believes  himself  inspii'ed  at  the 
tima  But  this  is  not  the  way  in  which  children  should  be  brought 
up."  And  the  Vice-Chancellor  also  declares  that  "  if  this  young 
man  and  yoimg  lady  were  to  profess  themselves  in  favour  of  ascrib- 
ing themselves  to  a  society  of  this  description,  I  should  still  feel  it 
my  duty  to  them  to  prevent  it" — Albany  Law  Journal. 

The  Beport  of  the  Select  Committee  on  the  Homicide  Law  Amend* 
m^ent  Bill. — ^This  BiU  only  applies  to  England,  but  it  is  of  interest 
to  us,  because  there  can  be  no  doubt  that,  if  it  had  been  carried, 
there  would  have  been  with  us  an  attempt  of  a  similar  sort  to  dis- 
tinguish between  the  different  kinds  of  homicide,  and  to  mark 
their  varying  degrees  of  culpability.  The  views  of  the  Committee 
on  codification,  it  will  be  observed,  are  not  very  hopefuL  The 
following  is  the  report : — 

Your  committee  have  examined  Mr.  Justice  Blackburn  and  Baron 
Bramwell,  and  have  received  from  the  Chief  Justice  of  England  a 
letter  containing  an  elaborate  criticism  of  the  Homicide  Law  Amend- 
ment BUL  They  have  also  examined  Mr.  Stephen,  Q.C.,  by  whom 
the  Bill  was  drawn. 
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It  has  been  strongly  urged  before  your  committee  that  partial 
codification  is  a  mistake,  and  that  no  measure  should  be  passed  till 
the  whole  of  that  branch  of  the.  law  to  which  it  belongs  has  been 
reduced  to  a  series  of  simple  and  abstract  propositions.  Your  com- 
mittee think  that  such  a  doctrine  would  be  fatal  to  the  prospect  of 
producing  any  code. 

At  the  same  time,  they  observe  that  in  the  Bill  before  them  there 
are  many  provisions  which  are  not  peculiar  to  the  law  of  homicide, 
but  extend  to  almost  every  sort  of  crime,  and  that  there  are  others 
which  are  common  to  homicide  and  other  Injuries  to  the  person. 
It  may  be  that  the  best  way  of  commencing  a  penal  code  would  be 
to  deal  first  with  such  rules  of  law  as  are  common  to  all  or  to  laige 
classes  of  crimes,  and  thus  at  once  to  avoid  needless  repetition,  and 
to  place  the  whole  doctrine  of  criminal  responsibility  on  a  clear 
and  intelligible  basis. 

The  subject  referred  to  your  committee  is  of  the  highest  impor- 
tance. The  responsibility  of  declaring  the  terms  on  which  it  shall 
be  lawful  to  take  the  life  of  a  fellow  creature  is  the  most  awful 
that  can  be  undertaken.  It  should  not  be  adventured  on  as  a  test 
or  experiment,  but  should  be  reserved  till  the  method  of  codifica* 
tion  has  been  perfected  by  numerous  trials  on  less  momentous 
subjects. 

The  subjects  best  adapted  for  a  code  are  obviously  those  in  which 
the  law  is  most  technical,  where  its  definitions  are  most  accurate, 
and  the  terms  it  employs  are  furthest  removed  from  the  loose  and 
careless  vocabulary  of  common  life.     With  such  terms  it  is  com- 
paratively easy  to  construct  abstract  legal  propositions.    But  in  the 
case  of  homicide,  we  have  to  deal  not  with  technical  terms,  but 
with  ordinary  language,  which  is  quite  intelligible  when  used  by  a 
judge  in  directing  a  jury  on  a  state  of  facts  proved  before  them,  but 
which  when  reduced  to  abstract  propositions  becomes  obscure  and 
ambiguous  from  the  want  of  particulars  to  which  the  proposition 
applies,  and  from  the  want  of  a  clear  definition  of  the  terms  used. 
These  terms,  such  as  "  causing  death  without  actual  injury  to  the 
body,"  "  causing  death  by  '  a  course  of  conduct,' "  "  an  act  by  which 
death  is  caused,  which  would  not  have  caused  death  but  for  inter- 
mediate events,  not  its  consequences,"  and  so  forth,  would  doubtless 
ultimately  have  a  fixed  and  technical  meaning  given  to  them  by 
judicial  interpretation,  but  in  the  meantime  would,  it  may  be 
apprehended,  rather  serve  to  provoke  than  to  remove  controversy. 
It  would  seem  that  a  code  aiming  like  the  Homicide  Bill  to  reduce 
a  large  and  complicated  subject  to  a  few  abstract  propositions,  can 
hardly  be  made  intelligible  to  the  non-legal  mind  without  the  use 
of  illustrations,  by  putting  particular  cases,  an  important  innovation 
which  your  committee  recommend  to  the  favourable  attention  of 
the  House. 

It  has  been  urged  with  great  force  that  the  law  of  homicide  re- 
quires codificatioi^  more  than  any  other,  because  it  is  not  not  to  be 
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found  in  books  or  statutes,  but  in  a  kind  of  oral  tradition  and  under- 
standing among  lawyers,  which  is  only  acquired  by  practice.  3ut. 
if  this  be  so,  it  furnishes  a  conclusive  reason  against  commencing 
to  codify  with  the  law  of  homicide,  and  above  all  against  delegating 
such  a  duty  to  a  select  Committee  of  the  House  of  Commons.  To 
make  a  code  is  a  work  of  compression,  simplification,  and  arrange- 
ment. It  assumes  the  knowledge  of  the  law  by  the  codifier ;  but 
in  order  to  codify  the  law  of  homicide  it  is  necessary  first  to  declare 
what  it  is,  and  that  is  impossible,  as  it  seems,  to  any  but  practising 
lawyers,  for  the  reason  stated  above.  It  is  better  surely  to  begin 
with  that  which  is  easily  ascertained  than  to  select  a  subject  where 
we  must  take  upon  ourselves  to  declare  the  law  first  before  we  co- 
ordinate and  condense  it 

The  law  of  homicide  requires  very  considerable  alterations  in 
substance  before  it  is  reduced  to  its  simplest  form,  and  made  per- 
manent in  a  code.  We  are  required  to  declare  that  negligence  is 
not  manslaughter,  and  that  suicide  is  not  murder ;  both,  probably, 
salutary  changes,  but  which  should  be  settled  on  their  own  merits. 

The  existing  definition  of  murder,  which  may  be  roughly  stated 
as  killing  with  malice  aforethought,  is  far  too  narrow,  and  the  defect 
has  been  supplied,  not  by  re-defining  the  crime,  but  by  subtle 
intendments  of  law,  by  which  malice  is  presumed  to  exist  in  some 
cases  where  the  action  is  impremeditated,  and  even  in  some  cases 
where  death  is  caused  by  accident.  It  is  most  desirable  that  a  state 
of  the  law  under  which  people  are  condemned  and  executed  by 
means  of  a  legal  fiction  should  ceasa  But  such  a  change,  however 
urgently  required,  is,  in  the  opinion  of  your  committee,  not  a  matter 
for  them,  but  rather  for  the  law  officers  of  the  Crown,  assisted  by 
the  advice  and  fortified  by  the  sanction  of  the  highest  legal  autho- 
rities, after  mature  and  careful  deliberation.  Nothing  would  be 
more  likely  to  impede,  or  indeed  utterly  to  frustrate,  the  work  of 
codification  than  the  suspicion  or  the  certainty  that,  under  the 
pretext  of  simplification  and  rearrangement,  great  and  important 
changes  were  efiected  which  had  never  been  brought  in  a  clear  and 
simple  way  to  the  notice  of  Parliament 

For  these  reasons  your  committee  are  of  opinion  that  it  is  not 
desirable  to  proceed  with  the  present  Bill,  notwithstanding  that 
this  experiment  in  codification  has  been  presented  to  them  with 
every  advantage  that  learning  and  skill  can  give  it 

Finally,  your  committee  earnestly  recommend  that  the  attention 
of  the  Government  and  of  Parliament  should  be  directed  to  the 
present  imperfect  state  of  the  definition  of  the  law  of  murder. 
They  believe  that  they  have  collected  materials  from  which  a  re- 
definition of  murder  can  be  produced,  and  they  are  convinced  that 
such  a  definition  is  urgently  needed,  not  only  to  rescue  the  law  from 
its  present  discreditable  state,  but  to  give  clear  notions  to  the  public 
at  large  of  the  real  nature  and  extent  of  this  crime,  and  to  prevent 
the  confusion  often  created  in  the  minds  of  jurors  by  an  appeal  to 
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the  docbrine  that  murder  cannot  be  without  malice  aforethought 
which  it  is  not  always  easy  for  the  judge  to  remove.  1£  there  is 
any  case  in  which  the  law  should  speak  plainly,  without  sophism 
or  evasion,  it  is  where  life  is  at  stake ;  and  it  is  on  this  very  occa* 
sion  that  the  law  is  most  evasive  and  most  sophistical. 

Lady  Lawyers, — ^Many  of  the  periodicals  have  been  making 
merry  over  the  fact  that  a  Miss  Goodell,  of  Janesville,  Wisconsin, 
has  been  admitted  as  a  member  of  the  bar.  We  do  not  see  any- 
thing to  make  merry  about  Miss  Goodell  going  into  the  profession. 
We  have  no  doubt  that  good  *11  come  out  of  it  If  it  is  true  that  in 
one  of  the  Western  States,  one  member  of  the  bar  who  dijffered 
'  with  another  fired  at  him  in  court,  and  the  judge  was  compelled 
to  remark  that*  if  this  kind  of  thing  went  on  much  longer  he  was 
afraid  he  would  have  to  commit  somebody  for  contempt  of  court, 
we  fancy  that  the  admission  of  ladies  to  the  bar  of  these  States 
will  have  a  beneficial  effect  by  improving  the  tone  of  feeling  and 
increasing  the  amenity  of  manners.  The  first  intimation  we  saw 
of  Miss  Goodeirs  admission  was  in  the  Chicago  Legal  News,  a  legal 
periodical  which  is  edited  by  a  lady,  Mrs.  Myra  Braddall, — and  very 
well  she  does  it,  too.  Another  lady,  connected  with  the  same 
periodical,  was  not  long  since  appointed  assistant-clerk  in  the 
State  l^islature  of  Illinois.  In  this  country  the  success  of  female 
doctors  has  not  been  such  a  siuxis  cPestime  as  to  induce  other 
ladies  to  attempt  becoming  female  jurists.  There  may  however 
come  a  time  when  (to  quote  the  rhymes  of  one  who  evidently 
aspires  to  both  the  poetical  and  the  prophetical  qualities  of  the 
votes) — 

^*  Ladies  fair,  in  wig  and  gown, 
With  stately  step  strut  up  and  down 
The  nohlest  hall  in  this  old  town, 
With  their  attendant  chivalry. 
And  female  advocates,  I  assure  ye. 
Shall  tickle  the  fancies  of  the  jury. 
And  put  crown  counsel  in  a  fury. 
And  cause  a  dreadful  rivaliy." 

Bills  passed  and  Bills  dropped. — ^^In  the  last  session  of  Parliament 
Mr.  Gordon  has  been  more  fortunate  than  most  of  his  predecessors, 
and  certainly  more  fortunate  than  his  legal  colleagues  in  the  present 
administration.  He  has  passed  his  two  leading  measures,  the  Con- 
veyanciog  Bill  and  the  Patronage  Bill ;  while  the  Lord  Chancellor's 
two  leading  measures,  the  Judicature  Bill  and  the  Land  Transfer 
Bill,  foundered,  not  only  when  within  sight  of  land,  but  almost 
when  entering  the  port. 

The  discussion  in  the  House  of  Commons  on  the  Judicature  Bill 
affords  an  illustration  of  what  we  pointed  out  two  or  three  months 
ago — viz.,  the  growing  feeling,  even  of  English  lawyers,  in  favour  of 
the  retention  of  the  jurisdiction  of  the  House  of  Lords  as  the  Court 
of  Ultimate  Appeal    In  the  debate  or  conversation  in  the  Hoode 


THE  MONTH.  487 

of  Commons  at  the  end  of  the  last  session,  many  English  lawyers 
expressed  their  preference  for  the  House  of  Lords.  We  need  not 
mention  their  names ;  the  name  is  Legion.  But  the  difiSculty  which 
they  felt,  and  which  we  all  feel,  is  that  the  English  Judicature  Bill 
has  already  been  passed.  That  is  where  the  shoe  pinches.  If  the 
thing  had  to  be  done  again,  if  the  question  had  to  be  considered  as 
a  whole — as  an  imperial  question, — ^if  the  interests  of  Scotland  and 
Ireland  had  to  be  considered  at  the  same  time  as  and  along  with 
those  of  England,  we  doubt  very  much  whether  the  jurisdiction  of 
the  House  of  Lords  would  be  abolished  even  as  regards  English 
Appeals.  So  far  as  Scotland  and  Ireland  are  concerned,  there  can 
be  little  doubt  that  the  weight  of  argument  and  authority  is  in 
favour  of  the  existing  state  of  matters  as  contrasted  with  the  new 
arrangement  that  is  proposed.  But,  as  has  just  been  pointed  out, 
the  situation  has  become  complicated  by  the  fact  that  the  English 
Bill  has  been  passed,  although,  no  doubt,  its  operation  has  been 
postponed,  and  that  so  far  as  the  passing  of  the  Bill  is  concerned 
the  step  has  been  taken;  and  it  is  admitt^  that  the  ultimate 
Court  of  Appeal,  be  what  it  may,  ought  to  be  an  Imperial  one.  Are 
Scotland  and  Ireland  to  yield  to  England,  or  is  England  to  yield  to 
them  ?  To  use  a  once  famous  illustration,  when  two  goats  meet  on 
the  ledge  of  a  rock  too  narrow  to  let  the  one  pass  the  other,  the 
weaker  lies  down  and  the  stronger  steps  over  it.  There  ia,  how- 
ever, another  course ;  the  stronger  may  back  out  of  the  situation — 
an  operation  painful  but  possible, — and  there  does  seem  a  tendency 
of  opinion — a  plebiscittim  of  lawyers — ^to  the  effect  that  the  English 
goat  would  not  unwillingly  retrace  its  steps.  If  the  feeling  among 
English  lawyers  in  favour  of  the  House  of  Lords  increases  as  much 
during  the  next  twelve  months  as  it  has  done  during  the  past  twelve 
months,  we  do  not  wholly  despair  of  the  appeal  to  that  House  being 
retained  even  in  English  cases.  And  it  is  an  obvious  consideration 
that  the  argument  against  the  repeal  of  the  Bill  is  not  nearly  as  strong 
at  present  as  it  would  have  been  if  the  new  Court  had  been  in 
existence  and  in  working  order.  Just  now  all  that  we  have  is  an 
Act  that  has  been  passed,  whose  operation  was  postponed  to  begin 
with,  and  whose  operation  has  been  postponed  again. 

Whatever  m^j  fare  with  the  House  ^f  Lords  and  its  jurisdiction, 
there  can  be  no  doubt  that  the  hopes  of  success  for  the  claim  made 
by  the  Scottish  Bench,  tlie  Scottish  Bar,  and  the  principal  societies 
of  lawyers  in  Scotland,  for  the  representation  of  the  Law  and  the 
lawyers  of  Scotland  in  the  new  Court  of  Appeal  (if  such  new  court 
there  to  be),  look  more  lively  than  they  did  in  the  early  part  of  the 
last  session  of  Parliament.  Mr.  M'laren,  the  member  for  Edin- 
burgh, made  a  gallant  attempt  in  favour  of  the  interests  of  Scotlcmd. 
He  was  defeated,  of  course;  but  he  received  a  very  substantial 
support — ^a  support  so  substantial  that  the  Government  can  scarcely 
a£ford  practically  to  ignore  it.  His  proposal  was  treated  with  much 
more  grace  and  much  more  promise  of  virtual  adoption  by  the 


488  THE  MONTH. 

Government  in  the  House  of  Commons  than  it  vas  by  the  representa- 
tives of  the  Government  in  the  House  of  Lords.  Indeed,  Mr.  Disraeli 
and  Mr.  Cross,  instead  of  treating  the  claims  and  the  rights  of  Scot- 
land with  something  remarkably  allied  to  contempt,  as  Lord  Cairns 
did,  gave  something  remarkably  like  a  promise  tlmt  Scotland  would 
be  represented  in  the  proposed  new  Court.  This,  however,  is  not 
enough.  We  do  not  want  a  bit  of  blarney,  which  may  mean  some- 
thing or  may  mean  nothing.  What  we  want  is  to  have  the  pro- 
posal in  question  embodied  in  the  Act  of  Parliament.  We  desire 
to  have  our  money  paid  down  on  the  nail ;  and  we  do  not  wish  to 
be  paid  with  flash  notes  or  drafts  on  the  Bank  of  Elegance. 

We  regret  that  Mr.  M'Laren  laid  so  much  stress  on  the  Treaty  of 
Union.  As  we  had  occasion  to  remark  when  the  same  argument 
was  pressed  so  hard  in  the  House  of  Lords,  the  question  will  be 
determined  by  much  more  modem  and  practical  considerations  than 
any  that  can  be  derived  from  an  antique  Treaty,  which  has  been 
violated  already.  The  House  of  Commons  will  hardly  listen  to  such 
arguments  as  these.  One  might  as  well  whistle  an  air  from 
GiroJU-Girofld,  which  would  be  quite  as  effective,  and  much  more 
lively  and  amusing. 

One  remark  in  conclusion  on  this  subject — one  final  remark  until 
next  year.  We  think  that  the  increased  favour  which  the  Govern- 
ment and  the  country  have  shown  to  the  proposal  of  the  people  of 
Scotland  has  displayed  the  extreme  folly  of  the  timidly-prudent 
men  who  have  said,  "  What  is  the  use  of  troubling  yourselves  about 
the  matter  ?  The  Government  have  made  up  their  minds,  and  will 
not  listen  to  you.*'  So  far  as  honesty  goes,  the  proper  course  is  to 
say  what  you  think,  no  matter  whether  you  get  what  you  desire  or 
not.  So  far  as  prudence  goes,  it  ought  to  be  remembered  that 
governments,  like  individuals,  make  up  their  minds  once,  twice, 
thrice,  sometimes  oftener.  There  is  more  than  one  type  of  Scots- 
man. In  the  last  century,  in  England  the  typical  Scotsman  was 
Sir  Pertinax  MacSycophant,  who  said  that  he  got  on  by  booing^  and 
booing,  and  booing.  For  some  time  past  it  appears  to  us  that  the 
Scotch  lawyers  have  booed  a  good  deal ;  but  we  doubt  very  much 
whether  the  performance  has  been  a  success. 

Mr.  Anderson's  Bill  in  regard  to  Conjugal  Eights  has  been 
passed ;  denuded  however  of  those  clauses  the  objections  to  which 
were  stated  in  these  columns  some  time  ago. 

Sir  Henry  James's  Bill  as  to  the  expenses  of  elections  met  with 
the  fate  of  many  other  Innocents.  We  trust  it  will  be  reintro- 
duced next  session,  but  in  an  improved  form;  in  a  form  giving 
effect,  at  least  generally,  to  the  suggestions  made  by  the  returning 
officers  in  Scotland,  who  have,  and  cannot  fail  to  have,  an  acquain- 
tance with  the  subject-matter  which  Sir  Henry  cannot  possibly 
have — sujgrjjestions  which  we  have  no  doubt  Sir  Henry,  if  he  brings 
up  his  Bill  anew,  will  fairly  and  candidly  consider. 
Although  it  was  solely  an  English  Bill,  one  cannot  help  regretting 
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that  the  Lord  Chancellor's  Land  Transfer  Bill  should  not  have  been 
carried,  considering  that  it  was  an  attempt  to  approximate  the 
English  Law  of  conveyancing  to  the  simplicity  of  the  Scotch. 
From  what  we  read,  it  would  appear  that  the  passing  of  the  Bill 
was  prevented  by  the  discussions  on  the  Public  Worship  Bill, 
which  could  have  no  possible  interest  for  Scotch  lawyers,  unless  it 
had  contained  a  provision  for  uniformity  of  vestments  among  the 
Scotch  Judges. 

Cases  stated  from  Inferior  Courts. — In  this  month's  issue  there 
are  two  cases  under  the  head  of  Master  and  Servant  decided  in  the 
Sheriff  Court,  and  another  under  the  same  head  decided  by  the 
Court  of  Queen's  Bench,  upon  a  case  granted  by  the  police  magis- 
trate who  originally  decided  it.  The  occurrence  of  these  cases 
brings  before  our  eyes  in  a  Very  marked  way  the  contrast  between 
the  English  and  Scotch  procedure,  and  the  vast  superiority  of  the 
former.  In  Scotland  it  is  only  by  a  "fluke"  that  you  can  obtain 
an  authoritative  decision  from  the  Supreme  Court, — one  which  will 
secure  and  compel  the  same  interpretation  all  over  the  country ;  in 
England  this  is  done  every  day  and  done  in  the  easiest  and  simplest 
manner.  In  Scotland  we  have  one  interpretation  of  a  statute  in 
one  burgh  or  county  and  another  in  the  next ;  but  no  interpretation 
which  Qomes  from  a  source  that  commands  and  compels  a  general 
assent.  It  is  time  that  this  defect  in  our  judicial  procedure  should 
be  supplied.  The  evil  is  very  great.  The  remedy  is  very  simple. 
The  questions  that  arise  in  quasi  criminal  cases  are  often  of  exceed- 
ing difficulty; — and  no  wonder,  considering  the  looseness  with 
which  the  Acts  are  framed.  The  questions  that  arise  under  these 
Acts  are  of  great  importance.  We  do  not  refer  to  their  importance 
in  particular  cases,  although  even  in  that  respect  they  are  important, 
for  (to  take  an  obvious  example,  the  imprisonment  of  a  workman 
under  a  statute  which  does  not  in  reality  apply  to  him)  is  a  matter 
of  very  serious  moment.  We  refer  more  to  the  number  of  the  cases 
in  which  the  same  point  occurs ; — cases  which  individually  are  of 
trifling  importance,  it  may  be,  but  the  aggregation  of  which  makes 
them  of  very  great  importance.  Take  the  case  of  the  Master  and 
the  Servant's  Act  alone, — hardly  a  day  passes  but  you  see  in  the 
newspapers  some  case  under  that  Act.  The  questions*  which  arise 
are  such  as  these,  Who  is  a  servant  in  the  sense  of  the  Act  (or 
rather  the  unending  series  of  Acts  to  which  one  must  refer  for 
authoritative  guidance)  ?  To  what  contracts  does  the  Act  apply  ? 
What  is  a  definite  term  of  service  ?  Is  a  man  who  undertakes  to  com- 
plete a  work  in  a  certain  time,  but  is  paid  by  the  piece,  and  is  not  for- 
bidden by  his  contract  to  take  other  work,  a  contractor  or  a  servant? 

Again,  take  the  Public  Houses  Acts, — it  can  scarcely  be  doubted 
that  there  are  many  questions  of  difliculty,  or  at  least  of  importance, 
imder  these  Acts  which  are  worthy  of  receiving  a  decision  from  the 
national  tribunal  Is  it  lawful  to  supply  children  under  fourteen 
years  of  age  with  liquor  not  to  be  consumed  on  the  premises  ?    It 
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is  lawful  in  Edinburgh ;  in  Glasgow  it  is  not.  One  fancies  he  is 
liviog  in  France  before  the  Bevolution,  when  the  Provinces  had 
their  Coutvmes,  That  there  are  many  points  of  difficulty  nnder 
these  Acts,  and  of  such  importance  as  to  not  only  deserve  but  re- 
-quire  a  decision  from  the  highest  authorities  we  have,  has  been 
remarkably  evidenced  by  the  attempts  per  arribcLges  that  have  been 
made  to  obtain  a  judgment  from  the  Court  of  Session.  We  remem- 
ber that  not  Very  long  ago  a  ''  special  case"  was  presented  to  the 
First  Division  in  order  to  obtain  a  judgment  upon  some  questions 
under  the  Public  Houses  Acts.  Of  course  the  special  case  waa 
manufactured  for  the  purpose  of  getting  a  decision ;  and  the  Court 
naturally  enough  treated  it  as  a  very  special  case  indeed.  This  was 
very  artless  art,  and  the  President — ^smiled ;  but  all  this  shows  the 
necessity  of  having  soiiu  means  or  other  of  getting  an  opinion  to 
which,  right  or  wrong,  everybody  must  defer. 

We  have  often  thought  it  a  little  absurd  that  one  should  be  able 
to  obtain  the  reversal  of  a  conviction  against  a  man  who  no  doubt 
was  guilty,  if  the  clerk  committed  an  error  in  writing  out  the  record 
(e.^.,  by  omitting  to  insert  the  witnesses'  names  which,  if  inserted, 
would  have  led  to  no  earthly  result) ;  while  no  redress  could  l)e 
obtained  by  a  man  clearly  innocent,  if  the  complaint  and  conviction 
were  properly  written  out. 

If  such  a  direct,  simple,  and  inexpensive  method  of  obtaining  a 
decision  as  that  which  the  Act  20  &  21  Vict,  cap.  48,  provides 
for  England  were  adopted,  it  would  be  a  great  comfort  and  assistance 
to  the  Judges  in  the  inferior  courts.  It  would,  of  course,  be  so  even 
to  the  SherifTs,  who  as  lawyers  must  so  far  be  able  to  comprehend 
statutes  which  were  often  incomprehensible;  but  it  would  be  of 
still  greater  assistance  to  lay  judges,  bailies,  and  justices  of  the 
peace,  who  have  not  the  advantages  of  a  legal  training. 

The  subject  to  which  we  are  now  calling  attention  is  one  which 
deeply  concerns  the  interests  of  a  vast  body  of  the  industrious 
popuktion,  and  is  intimately  connected  with  the  confidence  which 
they  have  in  the  administration  of  justice. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sherifis  QuTHBis  Smith  and  Dovs  Wilsok. 

OARVIS  AND  CO.  V.  CALXDONIAN  RY.  CO.— 6t&  May  and,  Aih  June  1874. 

Comnum  Carrien— Bail/way  Company — Resp<msibUity  for  loadiag — Damages. 
— In  this  case,  the  puisuers  sued  the  defenders  for  ^16,  12s.  lid.,  being 
damages  sustained  by  them  in  conseouence  of  a  crane  belonging  to  them  and 
consigned  to  them  at  Aberdeen  from  Dundee,  which  arrived  on  2nd  September 
1873,  having  been  injured  in  transit  through  the  fault  or  nesligeneeof  Uiedefr., 
qt  those  for  whom  they  are  responsible.    The  defrs.  deniea  all  liability,  and 
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alleged  that  the  sendex's  servants  undertook  to  load  at  Dundee  the  crane  in 
question,  and  also  a  cylinder  or  boiler  which  accompanied  it — that,  with  the 
aflsiBtance  of  a  servant  of  the  pursuers,  they  did  so  load  the  crane  and  cvlinder 
— and  that  the  loading  was  improperly  done,  inasmuch  as  the  persons  loading 
failed  to  securely  '^  scotch''  or  nx  the  cylinder  upon  the  waggon,  in  consequence 
of  which  it  shifted  its  position  in  transit  and  came  in  contact  with  a  proiecting 
part  of  the  crane,  whicn  was  broken  off  by  said  contact,  causing  the  damage 
complained  of,  to  which  the  defrs.  in  no  way  contributed.  Evidence  having 
been  taken  in  the  case,  the  following  interlocutor  was  pronounced  : — 

"Aberdeen,  Gth  May  1874. — Having  considered  the  cause— Finds  that  the 
defrs.  have  failed  to  prove  that  the  damage  libelled  was  occasioned  by  improper 
loading  on  the  part  of  the  pursuers  :  therefore  repels  the  defences,  and  decerns 
against  the  defrs.  in  terms  of  the  conclusions  of  the  summons  :  Finds  the 
pursuers  entitled  to  expenses  of  process.  J.  Dove  Wilson. 

"Note, — ^The  only  defence  stated  in  the  record  (besides  a  general  denial  of 
liability)  is  that  the  damage  libelled  happened  through  improper  loading  on 
the  part  of  the  pursuers. 

''The  S.-S.  does  not  think  it  proved  that  the  pursuers  undertook  the  responsi- 
bility of  loading.  The  mere  fact  that  they  actuallv  loaded  the  waggons  does 
not  seem  sufficient  to  place  that  responsibility  on  them.  The  duty  of  loading 
is  part  of  the  defenders'  duty  as  public  carriers,  and  they  are  responsible  for  it 
even  though  (as  matter  of  convenience)  their  duty  should  be  performed  by 
others.  It  seems  to  the  S.-S.^that  the  only  way  in  which  the  defrs.  as  carriers 
could  escape  responsibility  for  loading  would  be  by  a  siened  risk-note,  executed 
in  terms  of  the  Kailway  and  Canal  Traffic  Act  If  without  such  a  note  they 
allow  others  to  load,  the  responsibility  would  not  be  changed,  and  it  would  be 
their  duty  to  supervise  what  had  been  done,  and  to  refuse  to  carry  the  goods 
till  loaded  to  their  satisfaction. 

''  It  seems,  however,  unnecessary  to  proceed  on  this  ground.  The  defrs.  having 
accepted  the  goods  for  carriage,  were  bound  to  deliver  them  safely,  and  are  (in 
any  view)  responsible,  unless  they  prove  that  the  damage  arose  jfrom  the  pur- 
suers' fault.  JBut  there  is  no  proof  that  the  damage  arose  from  the  defective 
loading.  The  proof  on  that  point  is  vei^  confusea  and  unsatisfactory.  The 
goods  nad  amved  at  their  destination  in  Aberdeen  before  the  damage  was 
noticed.  According  to  the  defrs.'  evidence  the  damage  was  first  observed  by  the 
witness  Henry,  and  he  is  the  only  witness  who  professed  to  speak  to  the  con- 
dition of  ithe  goods  before  the  waggons  were  middled  with.  Before  the  next 
witness  (AndersonVsaw  them,  the  jib  of  the  crane  (which  passed  over  both  bf 
the  waggons)  had  been  removed,  and  one  of  the  wagons  had  been  taken  away 
altogether.  Before  the  pursuers  had  any  opportunity  of  seeing  the  things,  they 
had  Deen  entirely  unloaded.  It  is  ver^  unsatisfactory  that  there  should  be  only 
one  witness  to  speak  to  tJie  way  in  which  matters  stood  when  the  damage  was 
discovered,  and  equally  unsatisfactorv  that  the  pursuers  (whom  it  is  proposed 
to  blame  for  the  result)  should  have  nad  no  opportunity  of  seeing  how  it  had 
happened. 

"The  state  of  the  evidence  is  not  improved  by  exanaination  farther.  Accord- 
ing to  the  pursuers'  evidence  the  crane  was  loaded  in  five  different  parts,  the 
boiler  (I)  and  truck  (2)  being  in  one  waggon,  the  cheeks  (3)  and  the  mast  (4) 
in  another,  and  the  jib  (6)  extending  over  both  waggons,  if  this  evidence  is 
correct,  something  hfld  happened  on  the  journey,  because  at  Aberdeen  both  of 
the  witnesses,  Hemy  and  Anderson,  say  that  the  boiler  was  in  the  same  waggon 
as  the  cheeks  ;  and  they  are  quite  sure  of  this,  because  their  explanation  ofthe 
breakage  is  that  the  former  had  rolled  against  the  latter.  Now  it  is  hardly 
possible  that  the  pursuers'  men  could  be  under  any  mistake  as  to  how  they 
loaded  the  crane,  and  not  at  all  impossible  that  their  way  of  loading  may  have 
been  chained.  The  defrs.'  witnesses,  moreover,  are  very  confused  on  the  point 
They  produce,  as  exhibiting  the  state  of  matters  when  the  damage  was  dis- 
covereoy  a  sketch  which  shows  the  boiler  of  the  crane  upright,  in  a  position  it 
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never  could  have  occupied,  and  wbicli  shows  the  cheeks  of  a  form  having  no 
kind  of  resemblance  to  the  actual.  This  sketch  is  of  itself  good  evidence  that 
the  defrs.'  witnesses  can  have  no  accurate  recollection  of  the  way  in  which  the 
crane  was  loaded,  or  even  of  what  like  the  thing  itself  was,  and  if  they  cannot 
recollect  those  things  they  are  in  no  position  to  explain  the  accident.  For  these 
reasons  it  appears  to  the  S.-S.  that  the  defrs.  have  failed  to  show  that  the 
accident  was  caused  by  the  pursuers'  fault ;  and  in  the  absence  of  proof  to  that 
effect,  the  responsibility  remains  with  the  defrs. 

^*  As  the  deirs.'  last  witness  was  being  examined,  a  new  defence  was  disclosed. 
A  risk  note  signed  by  the  pursuers  was  produced,  and  aUeged  to  be  the  contract 
under  which  the  crane  was  carried.  Whether  the  ground  of  defence  thus 
disclosed  be  in  itself  god  or  bad  the  S.-S.  cannot  inquire.  It  may  or  may  not 
be  that  it  is  a  defect  in  the  law  which  prevents  him  doing  so  ;  but  it  seems 
to  be  very  clear  that  he  cannot  It  seems,  indeed,  to  be  even  doubtful  whether 
the  defence  can  now  be  entertained  at  all  in  the  Sheriff  Court  {Gibson  v.  Smithy 
29th  January  1870,  8  M.  446).  J.  D.  W." 

The  case  having  been  appealed,  the  following  interlocutor  was  pronounced 
by  the  S.-P.  :— 

"  Edinburgh,  4th  June  1874. — The  Sheriff  having  heaxd  parties'  procurators 
on  the  defrs.'  appeal  against  the  interlocutor  of  6th  May  last^  and  considered 
the  record,  prooi,  and  whole  process,  dismisses  the  appeal :  affirms  the  inter- 
locutor appealed  against :  and  decerns.  J.  Guthris  Smith. 

''  Note, — It  is  the  duty  of  a  carrier  to  see  that  the  goods  committed  to  his 
care  are  properlv  loaded  for  the  joumev,  unless  the  owner  expressly  undertakes 
this  duty  lumself.  In  this  case  no  such  undertaking  is  proved,  for  although  the 
pursuers'  workmen  put  the  different  parts  of  the  crane  in  question  on  the 
trucks,  the  appeal  to  the  railway  servants  to  see  that  it  was  all  right,  and  the 
reply  made  by  the  latter  "  that  it  would  do,"  show  that  both  parties  well  under- 
stood that  with  the  Company  the  responsibility  was  to  rest. 

'Mf,  then,  it  be  the  fiact,  as  the  defrs.  themselves  maintained,  that '  the  damage 
resulted/rom  insecure  or  improper  loading,'  the  answer  is  that  the  railway  people 
never  should  have  allowed  tne  trucks  containing  the  crane  to  leave  the  station  in 
that  condition.  The  iuj  ury  is  the  consequence  of  their  own  negligence ;  and  being 
so,  the  point  does  not  arise,  which  was  made  rather  irregularly  at  the  close  of 
the  case,  that  the  goods  were  carried  under  a  contract  relieving  the  Company 
from  all  liability  for  damage  or  delay.  That  must  be  read  as  meaning  damage 
not  resulting  from  the  deirs.'  own  negligence,  for  if  it  means  more,  and  imports 
an  absolute  immunity  from  all  responsibility  the  condition' is  unreasonable  and 
not  binding.  J.  G.  S." 

Act^O,  Duncan. AU.—W.  F.  Ogg. 


Sheriff  Dovb  Wilson. 

CHALMERS  V,  l^BAT.—Sth  June  1874. 

Stmmary  Procedure  Act  1864 — Master  and  Servant  Act  1867 — Time  within 
which  complaint  must  he  brought. — George  Chalmers,  fanner,  Laverock  Brae;^, 
Oldmachar.  brought  a  complaint  under  the  Master  and  Servtuit  Act  1867  (uMog 
the  form  ot  the  Summary  Procedure  Act  1864)  against  ^Yii^ia^l  Imray,  tanner, 
Middlemuir  Road,  Inverurie,  for  ;£10  as  compensation  for  allegeil  desertion  of 
service.  A  preliminary  plea  had  been  raised  to  the  effect  that  the  contract  period 
of  service  having;  been  at  an  end  before  the  action  was  raised,  it  was  incom- 
petent now  to  brmg  it  up. 

Sheriff  Wilson,  in  pronouncing  judgment,  said : — 

"  The  complainer  hired  the  respondent  as  a  servant  in  husbandly  for  the  period 
from  22d  November  1873  to  26th  Mav  1874.  The  respt  left  the  service  on 
25th  November,  and  this  complaint,  which  is  founded  on  the  idlegation  that  he 


left  without  just  case,  was  brought  on  28th  May  1874.  The  respt.  has  objected 
that  it  is  now  incompetent  to  proceed  against  him  under  the  Master  and  Servant 
Act  of  1867,  inasmuch  as  this  complaint  was  not  brought  till  after  the  ezpiiy  of 
the  contract  of  service.  That  objection  is  one  of  importance,  and  the  point  raised 
by  it  is  not  free  from  doubt,  but  it  seems  to  me  that  I  am  prevented  from  enter- 
ing on  its  consideration  by  the  existence  of  an  objection  ot  a  preliminary  nature 
to  the  competency  of  the  present  proceedings,  which  has  occurred  to  me,  and 
which,  from  a  note  to  me  from  the  parties,  has,  I  see  also,  occurred  to  them 
educe  last  diet. 

"The  complaint  is  brought  under  the  forms  provided  by  the  Summary 
Procedure  Act  of  1864.  The  24th  section  of  that  Act  provides  that  where  no 
time  for  brining  the  complaint  is  or  shall  be  limited  by  the  Act  relating  to  the 
particular  case,  the  complaint  '  shall  be  instituted  within  six  months  from  the 
time  when  the  matter  of  such  complaint  arose.'  Under  the  Master  and  Servant 
Act  of  1867,  no  special  time  is  fixed  for  briuging  complaints,  and  therefore  the 
provision  of  the  Summary  Procedure  Act  applies,  and  this  complaint  is  incom- 
petent unless  it  have  been  brought  within  six  months  from  the  time  when  the 
matter  of  complaint  arose.  We  are  not  left  in  anv  difficulty  as  to  when  this  six 
months  begins  to  run.  It  is  from  the  date  of  the  desertion.  That  was  so  decided 
in  the  case  of  Laidlaw  v.  Shcukey,  26th  November  1866  (5  Irvine,  343),  which 
was  a  case  much  the  same  as  the  present,  except  that  it  was  brought  under  the 
Act  of  4  Qeo.  IV.,  c  34,  which  dealt  with  cases  of  alleged  desertion  prior  to 
the  passing  of  the  present  Master  and  Servant  Act.  As  the  desertion  took  place 
on  25Ui  Novemb^,  and  the  complaint  was  not  brought  till  28th  May,  more 
than  six  months  elapsed,  and  the  complaint  is  therefore  incompetent." 

Ad. — Dunn  db  Ckurkr^-^AU* — Prosser. 


Sheriff  Comrie  Thomson. 

HARDT  V.  TOUGH. — 10^^  July  1874. 

Matter  and  Servant  Act  1867 — To  what  Contracts  it  applies. — This  was  a  com- 
plaint brought  under  the  9th  section  of  the  Master  and  Servant  Act  1867,  by 
Ueorge  Tough,  tailor  and  clothier,  Old  Aberdeen,  against  David  Hardy,  tailor, 
George  Street  there,  claiming  £6  as  compensation  for  the  damage  incurred  by 
the  former  by  reason  of  the  neglect  or  refusal  of  the  latter  to  perform  a  certain 
contract  of  service,  a  statement  of  the  nature  and  circumstances  of  which  will 
be  found  in  the  judgment  of  the  Sheriff. 

In  the  definitions  in  the  2nd  section  of  the  Act,  it  is  said  that  *'  the  word 
'  employed '  shall  include  any  servant,  workman,  artificer,  labourer,  apprentice, 
or  other  persons,  whether  under  the  a^  of  21  years  or  above  that  age,  who 
has  entered  into  a  contract  of  service  with  any  employer ;"  and  that  the  words 
" '  contract  of  service'  shall  include  any  contract,  whether  in  writing  or  by  parole, 
to  serve  for  any  period  of  time,  or  to  execute  au]^  work,  and  any  indenture  or 
contract  of  apprenticeship,  whether  such  contract  or  indenture  has  been  or  is 
made  or  executed  before  or  after  the  passing  of  this  Act.''  The  third  section 
provides  that  **  nothing  in  this  Act  shall  apply  to  any  contract  of  service  other 
than  a  contract  within  the  meaning  of  the  enactments  described  in  the  first 
schedule  to  this  Act" 

The  Sheriff  said^ — "  This  is  a  prosecution  under  the  Master  and  Servant  Act 
1867.  The  contravention  of  which  the  respt  is  said  to  have  been  guilty, '  is 
the  neglect  or  refusal'  to  fulfil  a  certain  contract  of  service.  The  complaint 
bears  that  that  contract  was  '  to  execute  a  certain  work,  to  wit,  to  sew,  maKe  up, 
and  otherwise  finish  a  black  cloth  coat,  the  said  coat  to  be  so  sewn,  made  up,  and 
finished  before  12  o'clock  noon  of  the  2nd  day  of  July  current'  It  appeared 
at  the  trial  that  the  complainer,  finding  himself  with  more  work  than  he  could 
overtake,  asked  the  respt  to  do  some  work  for  him.  To  this  the  respt.  agreed, 
and  it  is  of  importance  to  observe  what  was  the  precise  agreemenrbetween  the 
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parties.  Tha  work  was  to  be  done  on  the  complainer's  piemises — ^it  was  to  be 
piece-wock— the  respt.  was  not  bound  to  continue  longer  in  the  complamer'a 
service  than  he  chose,  and  he  apparently  also  could*  refuse  certain  jobs  if  he 
did  not  like,  or  was  not  fit  to  do  them.  Of  course,  if  he  undertook  a  job  he  was 
bound  to  finish  it,  and  it  is  proved  in  this  case  that  he  was  guilty  of  a  breach  of 
bargain  in  not  finishing  the  coat  in  question. '  He  had  no  excuse  for  his  con- 
duct except  drunkenness ;  and  as  his  employer  suffered  loss.  I  have  no  hesita- 
tion in  saying  that  this  complr.  is  entitled  to  reparation,  ana  that  the  respt  is 
liable  to  him  in  civil  d&mages.  But  the  very  important,  and,  to  my  mind, 
somewhat  difficult,  question  arises,  whether  he  is  liable  in  the  quasi-criminal 
penalties  of  the  Master  and  Servant  Act  The  answer  to  that  question  depends 
upon  whether  the  evidence  discloses  that  the  respt.  contracted  to  serve,  or  con- 
tracted to  do  certain  specific  work.  '  If  the  former  were  the  case,  he  is  within, 
the  statute ;  if  the  latter,  he  is  beyond  it  As  is  well  known,  the  scope  of  the 
statute  is  limited  to  contracts  of  service  within  the  meaninc  of  certain  previous 
enactments  which  are  enumerated  in  the  schedule  appended  to  the  Act  of  1867. 
The  only  one  of  these  enactments  under  which  the  rei^pt.  can  be  brought  is  the 
Act  4  Qeo.  IV.,  cap.  34  He  must  be  held  to  be  included  within  the  words  of 
that  statute  as  an  'artificer  or  handicraftsman  or  other  person'  who  had  con- 
tracted to  serve  '  for  any  time  or  times  whatsoever  or  in  any  other  manner.'  I 
am  not  astonished  that  this  coniplr.  should  have  been  advised  to  take  proceed- 
ings under  the  statute,  because  I  find  that  the  law  is  thus  stated  by  the  leading 
writer  on  the  subject  ('  Fraser  on  Master  and  Servant,'  edit  1872,  p.  254) :  '  A 
journeyman  tailor  employed  by  the  job,  being  paid  a  certain  price  per  garment, 
and  working  on  his  master's  premises,  is  within  the  Act'  Tnis  dictum  of  the 
learned  author  is  founded  apparently  on  one  English  case  (Gordon,  12th  June 
1855.  26  L.  J.,  M.  C,  p.  12).  It  is  of  course  with  diffidence  that  I  express  the 
opinion  that  Mr.  Fraser  has  omitted  to  notice  a  specialty  in  that  case  which,  if 
it  had  been  noticed,  would,  I  humblv  think,  have  led  him  to  modify  his  state- 
ment of  the  law.  The  peculiarity  of  that  case  was  that  the  workman  was  not 
only  bound  to  work  on  the  premises  of  his  employer,  and  to  finish  each  job 
which  he  undertook,  but  he  was  also"  dd>arred  from  accepting  tfnvployvunt  front 
any  other  person.  There  was  thus  not  only  an  obligation  to  do  certain  work, 
but  also  an  entering  into  the  service  of  an  individual.  One  does  not  require  to 
look  beyond  the  terms  of  this  complaint  in  order  to  see  that  that  element  is 
wanting  from  the  present  case.  The  work  which  the  coniplaint  avers  the  respt 
neglected  to  do,  was  to  finish  a  coat  by  a  certain  hour.  So  long  as  the  respt 
did  that,  he  did  all  he  was  bound  to  do,  and  his  master  could  not  object  if  he 
accepted  employment  from  others,  or  occupied  his  time  in  any  way  he  chose, 
provided  always  the  coat  was  finished  in  due  time.  He  was  thus  rather  a  con- 
tractor than  a  servant  His  failure  to  execute  his  contract  renders  him  liable 
in  damages,  but  does  not  render  him  liable  in  the  penalties  which  the  law 
imposes  upon  unfaithful  or  recalcit^nt  servants.  I  am  fortified  in  this  view 
by  certain  authorities  in  the  law  of  England,  which  I  shall  briefly  mention. 
In  the  case  of  Lancaster  (9  R  &  C,  628) :  A  contracted  with  B  to  build  a  wall 
for  a  certain  price,  within  a  stated  time,  according  to  a  written  specification, 
and  having  performed  part  of  the  work,  refused  to  complete  it  The  Court 
held  that  the  relationship  of  master  and  servant  was  not  established,  and  that 
the  Act  of  Qeo.  IV.  did  not  apply.  Again,  in  the  case  of  Hardy  (9  B.  &  C, 
603) :  A  contracted  with  B  to  weave  for  him  pieces  of  silk  at  stated  prices.  The 
Court  held  that  A  was  not  a  servant,  and  Mr.  Justice  Baylev,  in  giving  judg- 
ment, said,  *  To  be  within  the  Act,  the  party  must  not  only  be  included  in  the 
enumeration  of  persons  to  be  affected  by  it,  but  must  also  have  contracted  to 
serve.  Now,  there  is  a  very  plain  distinction  between  becoming  the  servant  of 
an  individual,  and  contracting  to  do  certain  specific  work.'  Once  more :  in  the 
case  of  the  Queen  v.  Johnson  (9  L.  J.,  M.  C,  27)  :  A  being  a  journeyman  calico 
printer,  contracted  with  B  to  print  pieces  of  cotton  goods,  and  having  left  his  work 
unfinished,  was  imprisoned  under  the  Act  A  was  employed  on  the  premisea  of 
his  employer,  who  supplied  him  with  the  materials  necessaiy  for  pettonning  his 
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work,  and  he  was  paid  by  the  piece.  The  Court  held  that  the  relationship  of 
master  and  servant  did  not  exist,  and  that  the  contract  was  one  to  perfonn  a 
particular  work,  and  was  wholly  distinct  from  entering  into  service  in  the  usual 
sense  of  that  expression.  With  these  authorities  before  me,  then,  and  parti- 
cularly on  the  ground  that  this  respt.  was  not  debarred  by  his  arrangement  with 


however,  was  inexcusable,  and  he  can  have  no  expenses.'' 
Act.—W.  Stuart, Alt^O.  Prosser, 


SHERIFF-COURT  OF  LANARKSHIRE. 
Sheriffs  Dickson  and  Clark. 

birbell'b  trustee  v.  CLARK  AND  ROWS. — 20th  April  and  5t9th  July  1874. 

Bankruptcy — Competition — Delivery — Fraud,  ^-The  following  interlocutors 
sufficiently  explain  the  facts  of  the  case  in  which  they  were  pronounced  : — 

"  GUugow,  20<A  Avril  1874. — Havine  heard  parties'  procurators,  and  made 
avizandum :  Finds  tnat  on  or  about  the  28th  or  29th  October  1871,  Robert 
Birrell,  wholesale  grocer  and  tea  merchant,  Glasgow,  purchased,  on  credit,  from 
the  defenders  the  teas  and  coffee  mentioned  in  the  summons  :  Finds,  that  on 
the  6th  day  of  November  following  the  said  Robert  Birrell,  finding  himself  in- 
solvent, stopped  payment,  and  signed  a  petition  for  sequestration  6f  his  estates, 
and  that  on  the  following  day  his  estates  were  sequestrated,  and  that  the  pursuer 
was  therecdfter  duly  appointed  trustee :  Finds  that  on  the  said  6th  day  of 
November  the  goods  foresaid  were  taken  delivery  of  by  the  bankrupt  in  the 
ordinary  course  of  his  trade :  Finds  that  the  defrs.  thereafter,  acting  through 
their  agent,  Alexander  M'Ewan,  who  was  in  the  knowledge  oi  the  bankrupt's 
insolvency,  obtained  re-delivery  of  the  said  goods,  all  to  the  prejudice  of  the 
other  creditors  in  the  bankruptcy  :  Therefore,  and  for  the  reasons  set  forth  in 
the  appended  note,  repels  the  whole  pleas  in  law  for  the  defrs.,  and,  before 
further  answer,  ordains  them  within  six  days  to  deliver  up  to  the  pursuer,  as 
trustee  aforesaid,  and  as  such  representing  the  creditors  of  the  said  Robert 
Birrell,  the  ten  chests  of  tea  and  one  tierce  of  coffee,  in  terms  of  the  first  con- 
clusion of  the  summons,  under  certification.  F.  W.  Clark." 

"  Note, — ^X^^  questions  raised  by  the  present  action  are  of  considerable  im- 

Sortance  to  the  mercantile  community,  tne  more  especially  as  the  legal  points 
0  not  seem  hitherto  to  have  been  formally  determined  in  the  Scottish  Supreme 
Courts.  The  state  of  the  facts,  according  to  the  view  the  S.-S.  takes  of  the 
evidejice,  may  be  civen  as  follows  : — Towards  the  end  of  October  1871,  Robert 
Birrell  (now  bankrupt)  purchased,  on  credit  of  the  defrs.,  who  have  a  place  of 
business  both  here  and  in  London,  a  quantity  oi  teas,  valued  at  £16,  9s.  6d.,  and 
a  quantity  of  coffee,  valued  of  j£30,  I9&  4d.,  both  lying  in  London.  The  transac- 
tion was  entered  into  at  the  defr.'s  place  of  business  in  Glasgow,  through  Mr. 
Ewan,  their  agent  resident  here.  The  goods  were  despatched  by  raU,  and 
aiiived  at  Qla^ow  on  6th  of  November  following.  The  coffee  was  delivered  at 
Binell's  warehouse,  and  received  by  his  servants,  and  the  teas  were  in  like 
manner  ddivered  at  the  bonded  store  of  John  Anderson,  Howard  Street ;  a 
store  which  Birrell  was  in  the  habit  of  using,  and  to  which  he  had  directed  them 
to  be  sent ;  and  w.ere  duly  entered  in  the  store-keeper's  books  as  received,  and 
held  for  him.  On  the  same  day,  the  usual  warehousing  entry  was  passed  for 
the  teas  at  the  Qlasgow  Custom  House,  by  one  of  Birrell's  clerks  (see  the 
evidence  of  Downie,  Cumming,  Hutcheson,  Scott.  Gilfillan,  Brown,  Anderson). 
Iteell  continued  to  carry  on  business  as  u  ual  till  the  afternoon  of  the  said  6th 
of  November,  when,  finding  himself  insolvent,  he  stopped  payment,  and  signed 
a  petition  for  sequestration,  which  was  awarded  the  following  day.    On  the  said 
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6tli  November,  the  defrs.,  who  were  creditors  of  the  bankrupt  on  previous 
transactions,  and  have  since  claijned  in  his  sequestration,  acting  through  their 
agent,  M'Ewan,  before  referred  to,  and  being  in  the  knowledge  that  he  was  in- 
solvent, obtained  redeliveir  of  the  coffee,  and  also  procured  m>m  him  an  order 
on  the  store*keeper  to  redeliver  them  the  teas.  These  teas  they  afterwards 
transferred  to  other  persons,  by  whom  they  were  taken  oUt  of  store.  The  pre- 
sent pursuer,  as  trusteee  on  Birrell's  sequestration,  on  coming  to  the  knowledge 
of  these  facts,  claimed  redeliverv  of  the  said  coffee  and  tea,  as  forming  part  of 
the  bankruptcy  assets  ;  and  on  Seing  refused,  he  brought  the  present  action,  in 
which  he  claims  redelivery  or  payment  of  the  value  of  the  goods — the  action  is 
laid  both  on  the  Act  1696,  c.  6,  and  at  common  law.  The  defence  seems  to 
resolve  into  the  following  propositions  : — Ist,  That  the  order  having  been 
originally  given  for  the  goods  by  the  bankrupt  fraudulently,  and  accepted  by 
the  defrs.  in  ignorance  of  the  true  state  of  his  affairs,  they  are  under  no  obliga- 
tion to  return  the  goods  ;  2nd,  That  the  bankrupt  never  really  took  delivery  of 
the  goods  ;  and  3ra,  That  if  he  did,  he  did  so  fraudulently  ;  and,  therefore,  that 
the  defrs.  having  again  got  possession  of  them,  are  entitled  to  retain  them. 
Now,  it  appears  to  tne  S.-S.  tnat  whether  the  bankrupt,  in  originally  ordering 
the  goods,  or  in  afterwards  taking  deliveiy  of  them,  acted  in  bad  faith  toward 
the  sellers  (the  defrs.)  or  not,  is  not  an  element  of  the  smallest  importance  in  a 
question  with  the  whole  body  of  creditors  in  the  sequestration,  towards  many  or 
all  of  whom  he  may  also  have  acted  in  bad  faith.  The  primary  and  most  im- 
portant inquiry  is,  did  he  de  facto  take  delivery  of  the  goods  in  question,  and  did 
ne  redeliver  them  to  the  defrs.  after  er  on  the  eve  of  his  bankruptcy  ?  As 
already  remarked,  there  are  several  old  cases  in  the  law  of  Scotland  analogous 
to  the  present,  but  there  are  none,  so  far  as  the.S.-S.  can  discover,  precisely  the 
same.  In  the  law  of  England,  however,  decisions  are  numerous,  and  the  prin- 
ciples to  which  reference  will  now  be  made  are  clearlv  enough  laid  down.  In 
England,  if  goods  ordered  are  in  course  of  transit,  and  before  delivery  the  vendor 
discover  that  the  vendee  is  insolvent,  they  may  recover  their  goods  bv  availing 
themselves  of  the  well-known  principle  of  stoppage  in  transitu,  'fhe  vendee 
may  also  himself  reject  deliverv,  and  in  that  case  the  goods  will  not  become 
assets  of  his  bankruptoy,  provided  he  have  done  this  with  the  consent,  expressed 
or  implied,  of  the  vendors.  But  when  he  has  once  accepted  delivery,  the  goods 
fall  under  the  category  of  the  bankrupt's  estate — i.e.,  become  part  of  the  fimd 
available  for  payment  of  all  his  creditors  ;  and  he  can  no  more  redeliver  them 
than  he  can  grant  a  fraudulent  preference  to  a  favoured  creditor.  (See  Van 
Gastrd  v.  Borky  1848,  2  Exch.  691  ;  Hdnecke  v.  Earl,  etc^  1858,  3  Law  TimeSy 
357  ;  Barlhoam  v.  Fairbrother,  4  Bine.  579  ;  Barnes  v.  Freelandy  6  J.  R.  81). 
The  Scottish  cases,  so  far  as  they  go,  clearly  point  in  the  same  direction.  (See 
Mitchell  V.  Phin,  17  F.  C.  53 ;  Camegie  v.  Hutcheson,  Hume,  p.  704 ;  Brown  v. 
Watson,  Hume,  709 ;  Robertson  v.  Port-EgUnton  Spinning  Company,  1842,  S.  & 
D.  479).  The  smallest  consideration  will  show  that  these  rules  are  exponents  of 
the  highest  equity.  If  a  vendee  were  entitled  to  return  goods  on  the  eve  of 
bankruptoy  which  had  already  been  taken  into  stock,  he  would  be  possessed  of 
the  most  effectual  means  of  creating  fraudulent  preferences.  It  may  even  be 
said  that  to  give  him  an  unlimited  power  of  rejection  after  insolvency  is  vesting 
him  with  a  dangerous  privilege,  because  in  many  cases  an  unprincipled  insolvent 
might  so  time  his  stoppage  as  to  include  the  goods  of  his  geneml  creditors,  and 
exclude  those  of  his  more  favoured  creditors  from  his  bankruptoy  assets.  The 
first  point,  then,  to  be  ascertained  in  all  cases  of  this  kind  obviously  is,  has 
delivery  actually  been  accepted  ?  In  the  present  case,  it  appears  to  the  S.-S.  to 
be  impossible  to  peruse  the  evidence  oral  and  documentary,  without  coming  to 
the  conclusion  that  delivery  took  place.  As  to  the  coffee  it  was  taken  deliveiy 
of  directly  by  the  bankrupt's  own  servants.  He  had  given  no  orders  against  its 
being  taken  in  stock.  His  business  at  the  time  was  going  on  as  usual.  He 
himself  appears  to  have  been  going  about  his  warehouse.  He  never  found  fault 
with  any  one  for  having  taken  in  the  goods.  The  same  observation  appUes  to 
the  teas.    They  were  in  ordinary  and  due  course  delivered  to  the  bondea  store- 
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keeper,  who  habitually  acted  for  the  bankmpt.  They  were  entered  in  his 
name  in  that  storekeeper's  books,  and,  as  the  storekeeper  himself  says,  they 
were  received  and  held  for  the  bankrupt's  behoof.  His  own  clerk  passed  the 
usual  warehousing  entry  for  them  at  the  Custom  House.  As  in  the  case  of  the 
coffee,  he  found  no  fault  with  the  delivery  of  the  teas.  It  is,  of  course,  un- 
necessaiy  to  remark  that  what  a  man  does  by  his  servants  in  the  ordinary 
course  of  trade  he  does  by  himself.  To  hold  otherwise  would  be  to  render  the 
conduct  of  a  mercantile  business  of  any  size  impossible.  There  is  no  suggestion 
here  that  the  goods  were  received  custoduB  caiua.  If  received  at  all,  they  were 
received  into  stock.  It  may  be  further  remarked  that  it  is  highly  probable  the 
bankrupt  knew  nothine  specially  about  the  ^oods  in  question  bemg  received. 
They  came  in  in  the  ordinary  course.  He,  it  is  likely,  gave  them  no  thought. 
His  mind  was  very  differently  engaged  popdering  on  the  state  of  his  affairs. 
Yet  this  in  no  wise  affects  the  matter.  If  a  man  allows  a  thing  to  be  done  by 
his  servants,  or  agents,  which  falls  within  the  acknowledged  and  regular  sphere 
of  their  duties,  he  is  as  much  boimd  by  it  as  if  he  did  it  himself.  On  any  other 
principle  business  could  not  be  conducted.  It  would,  therefore,  seem  to  be 
plainlv  established  that  delivery  was  duly  made  and  taken  by  the  bankrupt  on 
the  6th  of  November.  It  is  equally  clear,  indeed  it  is  not  denied,  that  re- 
delivery was  obtained  from  the  bankrupt  by  the  defrs.  Whether  this  took 
place  on  the  6th,  or  whether,  as  there  is  some  reason  to  believe,  it  was  on  the 
7th,  is  of  little  consequence.  The  important  fact  is,  that  the  goods,  after  they 
had  come  in  bonis  of  the  bankrupt's  estate,  were  obtained  possession  of  by  the 
defis.,  that  is,  were  by  them  taken  out  of  the  estate  that  existed  for  behoof  of 
the  whole  creditors.  That  they  knew  the  bankrupt  was  insolvent  and  had 
stopped  payment  at  the  time  they  took  deliveiv  seems  very  fully  established  ; 
and  whetner  they  did  so  or  not  it  is  plain  that  their  agent  M^Ewan  did,  and  for 
his  acts,  who  had  represented  them  throughout,  they  are  fully  responsible. 
Upon  the  whole,  the  S.-S.  is  of  opinion  that  the  pursuer  has  fully  made  out  his 
case,  and  that  the  defrs.  have  entirely  failed  in  their  contention. 

F.  W.  C." 

The  pursuer  having  appealed  against  this  judgment ;  the  Sheriff  pronounced 
the  following  interlocutor : — 

**  OUugoWy  29th  July  1874. — Having  heard  parties'  procurators  on  the  defrs.' 
appeal,  and  considered  the  i-ecord  and  proof,  under  reference  to  the  observation 
in  the  note,  adheres  to  the  interlocutor  appealed  against,  and  dismisses  the 
appeal,  so  &r  as  regards  the  tea  refen-ed  to  in  the  petition,  but  with  this 
modification  that  the  tea  is  to  be  delivered  to  the  pursuer  within  six  days  from 
the  date  of  this  interlocutor — Quoad  ultra:  Finds  that  the  coffee  was  delivered 
at  the  bankrupts'  store  on  the  afternoon  of  6th  November  1871 :  Finds  that 
shortly  before  that  the  bankrupt  had  resolved  to  surrender  his  estates  to  his 
creditors,  and  had  authorized  the  sequestration  of  them  to  be  applied  for  :  Finds 
that  he  returned  the  coffee  to  the  defrs.  the  following  day,  and  that  he  was 
sequestrated  during  that  day  :  Finds  that  the  delivery  of  the  coffee  to  the  bank- 
rupt in  these  circumstances  was  ineffectual,  therefore,  to  that  effect  sustains  the 
defrs.'  third  plea  in  law,  and  refuses  the  prayer  of  the  petition  in  regard  thereto : 
Finds  neither  party  entitled  to  expenses  u^  to  this  date — reserving  to  pro- 
nounce farther  thereon  in  the  event  of  the  tea  not  being  duly  returned  by  the 
defr&  and  decerns.  *  W.  G.  Dickson. 

^*  Note. — ^The  Sheriff  has  experienced  great  di£Sculty  in  this  case ;  and  it  is 
after  repeated  and  anxious  consideration  of  the  authonties  that  he  has  arrived 
at  the  result  stated  in  the  interlocutor.  The  material  points  are  : — (1)  When 
and  where  were  the  tea  and  coffee  delivered  ?  (2)  Is  the  dSivery  to  be  held,  as  in 
law,  made  to  the  bankrupt  ]  (3)  Who  did  he  conclusively  resolve  cedere  foro  1 
(4)  When  were  the  tea  and  coffee  given  up  to  the  defenders  ?  (6)  Did  the 
bankrupt  reject  them  timeously  ?  (6)  If  not,  did  he  receive  either  of  them 
under  circumstances  of  such  fraud  or  otherwise  that  the  defrs.  were  entitled 
to  claim.their  restoration  1    (1)  The  goods  anived  at  the  railway  station  early 
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on  the  morning  of  the  6th  Novemher.  The  tea  was  sent  to  Andeison's  ware- 
honse  at  abont  9.30  A.M.,  and  arrived  there  at  about  10.30.  The  coffee  was  sent 
to  the  store  of  Birrell,  the  bankrapt,  at  1.40  p.m.,  and  arrived  about  fortj 
minutes  afterwards  on  the  same  day.  (2.)  Anderson's  was  the  place  where 
BirrelVs  goods  used  to  be  warehousea.  The  tea  went  there  in  the  usual  course 
of  busihess ;  and  the  same  day  Birrell's  clerk  passed  the  proper  entry  of  it  at 
the  Custom-house  in  Birrell's  name.  Birrell  must  have  known  that  it  was  to 
arrive,  for  the  invoices,  dated  2d  November,  must  have  been  received  on  the 
3d  or  4th,  and  it  is  to  be  presumed  that  he  saw  them  then.  As  he  gave  no 
orders  that  the  tea  was  not  to  be  warehoused  and  entered  as  usual,  and  as  he 
was  attending  to  business  during  the  day  of  its  arrival,  the  tea  must  be  held  to 
have  been  warehoused  and  entered  in  his  name  with  his  knowledge  and 
consent.  The  coffee  was  received  at  his  own  store,  which  he  was  going  about 
all  day  ;  and  it  ia  not  proved  that  he  did  not  know  of  its  arrival  at  the  time  or 
shortly  afterwards.  His  actual  knowledc^  of  its  arrival  is  highly  probable  ; 
and  at  any  rate  his  consent  to  its  being  puiced  in  his  store  must  be  presumed. 
Both  the  tea  and  the  coffee  were  received  in  the  usual  course  of  business.  The 
present  case  is  therefore  essentially  different  both  from  Brown  v.  WaUoriy  1816, 
Hume's  Decisions  709,  where  the  goods  arrived  during  the  absence  of  the  bank- 
rupt, and  from  Booker  v.  MilrUf  1870,  9  Macph.  '314,  and  Stein  v.  HtUdiuon^ 
16th  Nov.  1810,  F.  C,  where  they  were  stored  cusiodicB  caiua*  The  de- 
livery to  Birrell  is  therefore  considered  to  have  been  complete,  as  to  the  tea 
at  about  10.30  A.M.,  and  as  to  the  coffee  at  abont  2.20  p.m.  on  6th  November. 
(3.)  On  Saturday,  4th  November,  Birrell  was  in  difficulty  as  to  bills  which  be 
could  not  take  up.  And  he  seems  to  have  then  considered  whether  he  would 
surrender  his  estate  to  his  creditors.  But  his  business  was  carried  on  as  before 
on  the  4th  and  forenoon  of  the  6th,  and  it  is  now  proved  that  he  finally  re- 
solved to  cedereforo  till  about  one  o'clock  p.m.  on  the  6th,  when  he  authorized 
seqiiestration  to  be  applied  for.  The  evidence  as  to  the  hour  when  this 
occurred  is  meagre  ;  but  the  agents  for  both  parties  were  agreed  npon  the  point. 
The  Sheriff,  therefore,  holds  that  to  be  the  time  when  Birrell  finally  resolved 
cedereforOf  and  took  effectual  measures  for  cairying  out  his  resolution.  He  was 
sequestrated  on  the  7th,  but  it  does  not  appear  at  what  hour.  (4.)  Although 
the  order  on  which  the  defrs.  got  redelivery  of  the  tea  is  dated  6th  November, 
it  is  clearly  proved  to  have  been  written  and  the  tea  to  have  been  delivered  in 
the  forenoon  of  the  7th.  Birrell  returned  the  coffee  to  the  defrs.  about  the 
same  time.  (5.)  In  the^e  circumstances  it  must  be  held  that  the  bankrupt  did 
not  reject  the  goods,  timeously.  They  were  partly  in  his  name  in  Anderson's 
warehouse  and  partly  in  his  own  store  with  his  knowledge  during  the  greater 
part  of  the  6th  November.  His  returning  them  the  following  dav  was  not  a 
rejection  of  them  when  offered  to  him  for  delivery,  but  a  return  of  them  after 
delivery  had  been  complete.  (6.)  The  most  difficult  question  remains — whether 
he  received  both  or  either  parcel  of  the  goods  under  such  circumstances  that 
the  defrs.  were  entitled  to  demand  their  restoration,  and  may  consequentlv 
resist  the  pursuer's  claim  for  delivery  of  them  ?  Upon  this  point  the  Sheriff 
cannot  adopt  the  law  as  stated  in  the  note  to  the  interlocutor  under  review, 
*  that  whether  the  bankrupt  in  odsinally  ordering  the  goods,  or  in  afterwards 
taking  delivery  of  them,  acted  in  bad  faith  towards  the  sellers  (the  defrs.)  or 
not,  is  not  an  element  of  the  smallest  importance  in  a  question  with  the 
whole  body  of  creditors  in  the  sequestration.'  It  must,  he  thinks,  be  held  as 
law  in  this  country,  and  also  it  is  understood  in  England,  that  fraud  in  the 
original  contract  is  a  sufficient  ground  for  the  seller  demanding  recission  of  the 
contract,  and  return  of  the  goods  delivered  when  the  buyer  was  insolvent.  The 
law  is  so  laid  down  by  Professor  BeWs  Com,,  McLaren's  edition,  263-4,  and  has 
not  been  questioned  since.  (See  also  Carnegie  v.  Hutchison^  Hume's  De- 
cisions 704,  and  Booker  v.  Milne,  1870,  9  Macph.  314.^  It  must  also  b^  now 
held  that,  where  delivery  has  been  induced  oy  frauaulent  representations  or 
devices  on  the  part  of  the  buyer  when  on  the  eve  of  bankruptcy,  his  creditors 
are  not  entitled  to  retain  the  goods.    The  cases  Schuvrmanm  v.  Goldie,  1828, 
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6  L.  D.  1110,  and  WaU  v.  FwuUay,  1846,  8  D.  529,  ore  direct  authjorities  to 
that  effect ;  and  the  law  is  so  assumed  in  other  cases  noticed  below.    In  the 
present  case,  however,  there  ia  no  proof  of  actual  fraud  either  in  the  contract  or  * 
m  procuring  delivery,  and  the  first  point  which  arises  is,  whether  the  fact  of 
Biirell  having  taken  delivery  while  insolvent,  and  on  the  eve  of  sequestration, 
rendered  the  delivery  ineffectual.    The  next  point  is  as  to  the  effect  of  his 
filial  resolution,  and  giving  authority  to  apply  for  sequestration.    Upon  the 
first  question,  which  appears  not  to  have  been  yet  decided  in  Scotland,  it  was 
argued  for  the  defrs.  that  receiving  delivery  of  goods  when  on  the  eve  of  bank- 
ruptcy, and  when  it  is  a  moral  duty  to  reject  them,  is  as  truly  a  fraud  in  point 
of  principle,  although  not  so  great  or  palpable,  as  is  obtaining  delivery  by  false 
representations ;  for  in  each  case  the  seller  must  be  held  to  have  delivered  under 
material  error  upon  the  facts,  and  to  have  been  deceived  by  the  buyer — ^in  the 
one  case  hj  a  tuppresno  veri,  in  the  other  by  an  expressio  falsi.     Wherever  (it 
was  said)  it  is  the  dutv  of  one  party  to  a  contract  to  communicate  a  fact  to  the 
other,  as  here  it  was  the  bankrupt's  duty  to  inform  the  defrs.  of  his  insolvency, 
the  failure  to  make  communication  is  fraud  in  law.    This  line  of  argument  is 
thought  to  be  erroneous.    Between  making  false  representations  which  induce 
delivery,  and  withholding  information  which,  if  eiven,  would  have  prevented 
it,  there  is  a  difference  not  merely  in  degree,  but  m  kind.    (See  per  Lord  Glen- 
lee  in  Schuurmanns  v.  GoldUf  ut  supra,)    Every  delivery  has  two  sides,  one  active 
on  the  part  of  the  seller,  the  other  passive  on  the  part  of  the  buyer.    The  seller 
must  take  positive  measures  to  carry  out  the  delivery ;  it  is  enough  for  the 
buyer  by  a  tacit  consent  to  receive  the  goods  when  delivered    He  has  only  not 
to  refuse  them,  and  the  delivery  is  completed  on  their  arrival  into  his  pos- 
session.   In  the  case  of  fraudulent  representations,  the  seller,  by  these  means,, 
brings  about  delivery,  which  it  is  assumed  would  not  have  taken  place  other- 
wise.   But  when  all  he  does  is  not  to  refuse  to  accept  the  goods  when  tendered, 
he  allows  the  contract  to  oome  to  its  natural  result,  which  both  parties  con- 
templated throughout  its  currency.    In  the  one  case  it  may  be  said,  that  an 
agreement  by  way  of  rider  on  the  original  contract  has  been  made  as  to  de- 
livery, so  as  in  a  manner  to  make  it  a  new  contract.     (See  Watt  v.  Findlay,  ut 
supra.)    In  the  other  there  is  no  room  for  such  an  aigument.     In  the  one  ca.<«e 
the  buyer  leaves  the  seller  to  look  after  his  own  interest,  and  to  make  such 
inquiries  as  he  chooses  before  delivery  ;  in  the  other  he  interferes  so  as  posi- 
tively to  deceive  the  buyer,  and  induce  him  to  deliver.    Moreover,  the  buyer's 
silence  may  have  arisen  from  many  motives  besides  fraud,  such  as  carelessness, 
stupidity,  ignorance,  the  hope  of  recovering  credit,  or  even  an  honest  wish  not 
to  give  one  creditor  a  preference  over  another.     So  great  an  authority  in 
mercantile  law  as  Professor  Bell  would  apparently  consider  the  non-inter- 
ference fair  and  even  praiseworthy  in  oraer  to  avoid  creating  preferences. 
When  the  same  line  of  conduct  may  proceed  from  so  great  a  variety  of  motives, 
it  should  not  be  presumed  to  have  proceeded  from  only  one  of  them,  and  that 
one  fraud,  for  fraud  ought  to  be  proved,  not  presumed.     Lastly,  it  often 
happens  that  a  mercantile  house  which  has  been  for  a  time   insolvent,  and 
apparently  on  the  eve  of  bankruptcy,  recovers  and  more  than  meets  aJl  its 
obligations.     The  presumption  (see  BeWs  Com.  vol.  i.  p.  265)  cannot  be  recon- 
cUei  with  80und^|Uii«iiinl  policy,  which  gives  the  trade  an  opportunity  of  4^**^*^^ 
recovering  from  such  difficulties.     To  lay  down  the  presumption  of  law  in 
question  is  inconsistent  with  the  rule  applied  by  Lord  Thurlow  in  Jeffrey  v. 
AUan,  1790,  3  Patents  Apl.  Cases,  196,  wnen  holding  that  bankruptcv  within 
three  days  cater  delivery  of  goods  did  not  infer  fraud,  so  as  to  entitle  the  seller 
to  have  them  returned,  the  judgment  in  that  case  having  proceeded  on  the 
grotmd  that  there  is  no  presumption  of  law  on  such  matters,  but  that  fraud 
must  be  proved.    The  view  thus  indicated  is  supported  by  the  high  authority 
of  Professor  BeU  (1  BeWs  Com,  7th  ed.  p.  268),  who  says,—*  If  the  contract  be 
&irly  entered  into,  the  buyer  being  then  in  full  credit  and  solvency,  and  bank- 
ruptcv or  solvency  have  taken  place  only  before  deliverv,  it  does  not  appear 
that  by  the  law  of  Scotland  tne  delivery  is  raeffectual  or  the  transference 
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voidable.'    There  are  obiter  dicta  upon  the  point  in  Sehuurmanns  v.  GMie,  ut 
supra,  and  Booker  v.  Milne,  ut  awpra.    But  Lord  Mackenzie  in  the  former,  and 
Lords  President  Inglis  and  Deas  in  the  latter,  considered  the  point  open.    Lord 
Thurlow,  in  the  case  of  Jeffrey  v.  Allan,  ut  ewpra,  above  noticed,  observed, 
'  There  are  no  circumstances  condescended  on  which  infer  fraud  ;  on  the  con- 
trary, it  seems  to  be  made  out  that  Stein  had  no  intention  of  stopping  or  giving 
up  his  trade  till  23d  Feb.  1788,  and  consec^uently  till  then  he  had  a  right  to 
make  contracts,  or  to  receive  goods  delivered  in  performance  of  contracts 
previously  made,  just  as  any  merchant  or  dealer  would  do  in  the  usual  course 
of  trade.'    The  remarks  of  Lord  President  Blair  in  Stein  v.  Hutehineon,  ut 
supra,  are  thought  to  reserve  his  lordship's  opinion  on  the  point,  rather  than  to 
indicate  an  opinion  either  wa^.    The  law  of  England  is  admittedly  against 
restitution,  merelv  because  delivery  was  taken  when  the  buyer  was  on  the  eve 
of  bankruptcy.    (See  Houston  on  Stop,  in  trans,  p.  45 ;  Heineche  v.  Eark^  1858, 
31  Law  Tunes  357 ;  Havwdl  v.  HurU,  1872,  5  T.  Repts.  K.  B.  231 ;  EUU  v. 
Hunt,  3  Term  Repts.  467  ;  and  Tooke  v.  Hallingsworth,  5  Term  Repts.  226  and 
230.)    The  weight  of  authority,  as  well  as  of  principle,  is  therefore  considered 
to  be  in  favour  of  the  view,  that  so  long  as  the  buyer  continues  in  business, — 
however  great  may  be  his  pecuniary  difficulties,  and  however  close  he  may  be  on 
the  verge  of  insolvency, — his  receiving  delivery  of  goods  previously  contracted 
for  does  not  infer  fraud ;  and  the  seller  is  not  entitled .  to  have  them  returned. 
But  it  is  settled  law  in' Scotland  (contrary,  it  is  understood,  to  the  rule  in  England) 
that  after  the  buyer  has  surrendered  his  estate  to  his  creditors,  the  matter  stands 
on  a  different  footing.    Then  he  is  no  longer  in  business ;  and  if  his  creditors, 
who  are  in  possession  of  his  estate,  accept  delivery  of  goods  previously  ordered 
by  him,  it  is  not  disputed  that  they  can  only  do  so  on  the  same  condition  as  he 
could  have  done — namely,  that  they  are  to  pay  the  price.    In  the  present  case, 
Birrell,  on  the  6th,  granted  mandate  authorising  an  application  to  oe  made  for 
sequestration  of  his  estates,  which  was  followed  up  with  due  promptitude  the 
foUowing  day  by  the  petition  being  presented,  and  the  first  deliverance  on  it 
being  granted.    By  doing  so,  he  put  matters  in  train  cedereforo  as  promptly  as 
possible.    He  not  merely  finally  resolved  to  do  so,  but  took  effectual  stepa  for 
carrying  out  his  intention,  and  completing  the  right  of  his  creditors,  which  from 
that  moment  was  incipient.    On  granting  the  mandate  he  ceased  to  be  in 
business,  and  could  not  lawfully  act  as  if  he  had  continued  to  be.    He  ought  at 
once  to  have  closed  his  business  premises,  for  his  business  was  at  an  end,  and 
its  liquidation  for  his  creditors  had  begun.    His  receiving  delivery  after  having 
taken  the  step  thus  noticed  was  very  different  from  his  aoin^  so  while  matters 
were  still  in  doubt,  and  he  was  only  in  difficulty.    The  onimon  of  Lord  Thur- 
low  above  quoted  indicates  that  his  lordship  considerea  that  the  bamkrupt 
there  had  no  right  to  receive  the  goods  after  having  conclusively  resolved  to 
stop  business.     In  Drake  v.  M'MiUan  (1807  Hume,  D.  692),  Baron  Hume 
reports — '  The  Judges  were  of  opinion  that,  resolved  as  M'Caul  was  to  give  up 
business  and  apply  for  a  sequestration,  he  not  only  might  warrantably  refuse  to 


and  partly  the  same  reporter's  own  view  of  the  law  in  Brown  v.  Watson  (1806 
Hume,  D.  711) — thus,  so  long  as  the  bankrupt  held  the  puri>06e  of  going  on  in 
business,  and  entertained  the  hope,  though  delusive,  of  ultimately  retrieving 
his  losses,  he  might  mean  to  pa^  for  these  cattle,  and  might,  therefore,  lawfully 
take  delivery,  that  is  to  say,  this  is  true  according  to  the  course  of  judgments 
in  our  times,  for  we  now  refuse  to  presume  for  a  day  even  before  the  eessiofori, 
as  was  formerly  done  for  three  days  ;  and  we  niquire  real  evidence  in  the 
circumstances  of  the  buyer's  conduct  of  his  resolution  to  declare  a  failure  instead 
of  paying  for  what  he  receives.  Lord  Kinloch  expressed  his  concurrence  in 
that  view  in  Booker  v.  Milyie,  ut  supra,  above  noticed,  saying, '  I  entirely  subscribe 
to  the  doctrine — which  has  high  authority  in  our  law  to  support  it— that,  after 
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a  buyer  has  become  insolvent,  and  resolved  to  stop  payment,  he  is  not  only 
entitled  to  reject  goods  purchased  and  not  yet   delivered,  but  it   is  his 
bonnden  duty  to  do  so.    It  seems  to  me  the  doctrine  at  once  of  reason  and 
eqnitf ,  that  after  an  insolvent  trader  has  resolved  cedere  foro,  no  act  whatever 
should  be  done  by  him  altering  the  state  of  matters  then  existing,  and  having 
the  effect  of  changing  an  incomplete  into  a  complete,  a  personal  into  a  real 
right'     It  was  urged  for  the  pursuer  that  the  opinion  of  Professor  Bell  is 
against  this  view  in  the  pa9j»age  above  quoted.    But  that  learned  writer  does 
not  deal  with  the  question  expressly  ;  and  he  seems  to  use  the  word  '  bank- 
ruptcy' as  equivalent  to  *  notour  bankruptcy/  not  as  meaning  actual  surrender 
of  the  estate  to  the  creditors.     At  any  rate  the  passage  is  not  clear.     On  the 
anthori^  thus  cited  the  Sheriff  considers  the  tea  having  been  delivered  before 
Birrell  finally  resolved  and  took  measures  cedere  foro,  tonus  part  of  his  bank- 
rupt estate,  but  that  the  coffee  does  not,  because  it  was  delivered  after  he 
had  done  so.    The  question  was  not  raised  whether  the  pursuer  might  have 
claimed  the  coffee  on  offering  to  pay  the  price,  on  the  ground  that  the  bank- 
rupt received  it  as  negotiorum  gestor  for  his  creditors.     It  is  therefore  only 
necessary  to  say  that  no  opinion  is  intended  to  be  expressed  on  the  point. 
Neither  does  the  Sheriff  hold  that  there  was  fraudulent  intention  on  Birrell's  part 
in  receiving  the  tea  in  the  circumstances  above  stated,  for  his  conduct  may  be 
explained  on  other  motived,  and  his  returning  the  goods  next  day  is  inconsistent 
with  such  intention.    The  purity  or  otherwise  of  his  intention  is  thought  to 
be  immaterial  to  the  true  ground  of  judgment,  which  is,  that  he  could  not 
effectually  take  delivery  as  a  trader  after  the  cession  of  his  estate  had  begun. 
The  defrs.'  procurator  admitted  at  the  bar  that  his  first  plea  in  law  was  not 
established.  W.  G.  D." 

Act — r.  C.  Young  <&  Son. AU. — Maclay^  Murray  <&  Spens. 


Sheriffs  Dickson  and  Lees. 

CUTHILL  V.  m'lachlan. — 16^  JufU  and  Slst  July  1874. 

Reparatian — Sale — Relevayicy — Res  Judicata — SmaU  Debt  Decree.— -A.^  alleging 
that  ne  had  sold  to  B.  a  horse,  set  of  harness  and  cart  at  the  price  of  ;£80,  and 
that  R  wrongfully  refused  to  take  delivery  of  them,  raised  an  action  against 
him  in  the  Small  Debt  Court,  claiming  £12  of  damages  for  his  failure  to  take 
delivery.  A.  retained  and  used  the  horse,  &c  The  nature  of  the  alleged 
damage  was  not  disclosed.  The  Sheriff-Substitute  dismissed  the  action  as  irre- 
levant Thereafter  A.  raised  an  action  against  B.  in  the  ordinary  Court  on 
identically  the  same  grounds,  but  concluding  this  time  for  £lb  of  damages.  The 
S.-S.  dismissed  the  action,  holding  that  the  claim  was  not  relevant,  and  that,  in 
any  event,  the  plea  had  been  already  proponed  and  repelled  in  the  Small  Debt 
Court 

"  Airdrief  I6th  June  1874. — The  S.-S.  having  heard  parties'  procurators  upon 
their  respective  pleas.  Sustains  the  preliminary  pleas  stated  for  the  defender ; 
Dismisses  the  action,  and  decerns :  Mnds  the  defr.  entitled  to  expenses,  &c. 

*'  J.  M.  Lees. 

"  Note, — In  the  discussion  on  the  closed  record,  three  preliminary  pleas  were 
urged  by  the  defr.,  though  only  two  are  stated  by  him  on  record.  In  the  first 
place,  he  maintaified,  even  if  the  action  were  competent,  it  did  not  set  forth  any 
ground  of  damagea  This  objection  does  not  appear  to  the  S.-S.  to  be  well 
founded.  The  summons  is  framed  in  terms  of  the  Sheriff-Court  Act  of  1853 ; 
and  in  Maneon  v.  Dundae  (13th  Dec.  1870,  43  Jur.  107),  a  summons  similarly 
framed  was  considered  to  be  *  perfectly  good.'  It  was  observed  by  the  Lord 
Justice-Clerk  in  Bell  v.  Simpeon  (22d  Jan.  1867,  5  Macph.  299),  that  <it  may  be 
that  the  amount  of  damage  which  the  pursuer  has  sustained  may  be  fairly  esti- 
mated at  the  smallest  possible  coin  ;  but  whenever  a  man  relevantly  avers  that 
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ha  has  Buffered  a  legstl  wrong  and  snstained  damage,  be  haa  a  good  gToand  of 
action/    And  Lord  Neaves  remarked  that  '  in  a  proper  action  of  damages,  the 
pursuer  is  not  bound  to  do  more  than  to  set  forth  a  wrongful  act ;  it  rests  with 
the  jury  to  assess  the  damage.'    The  next  question,  therefore,  to  be  considered 
is.  Has  the  pursuer  set  forth  a  'relevant'  or  'proper'  ground  of  action?    He 
avers  that  the  defr.  bought  from  him  a  horse,  set  of  harness  and  cart,  but  re- 
fuses to  take  delivery  of  them  or  pay  the  £80  agreed  on  as  the  cumtUo  price. 
The  defr.  denies  the  truth  of  these  allegations.     But  assuming  them  to  be  lyue, 
the  question  is.  What  is  the  pursuer's  remedy  1    He  says  he  nas  suffered  dam- 
age to  the  amount  of  j£l5,  out  he  does  not  say  of  what  nature.     Probably, 
however,  it  will  be  for  keep  of  the  horse,  warehousing  of  the  cart  and  harness, 
and  similar  matters.     These  are  stated  by  Pothier  (Traiti  du  ContrcU  de  VenU, 
sect.  290)  to  be  claims  the  seller  is  entitled  to  make  if  the  purchaser  refuses  to 
take  delivery  of  the  goods.    The  same  rule  obtains  in  the  law  of  England.    (See 
ciises  quoted  in  Smith's  Mercantile  Law,  iii.  12j  4.)    And  the  S.-S.  tliinks  tbej 
are  perfectly  relevant  grounds  of  damage  according  to  the  law  of  Scotland 
(Bell's  Com.,  vol.  i.,  p.  472,  last  ed.).     But  then  the  awkward  thing  for  the  pur- 
suer is,  that  under  this  summons,  if  he  proved  his  claim  to  be  just,  and  the  S.-S. 
gave  decree  for  the  £15  sued  for,  the  defr.  would  be  entitled  to  claim  delivery  of 
the  horse,  harness  and  cart ;  and  as  the  pursuer  alleges  that  at  the  sale  of  them 
to  the  defender,  the  price  for  the  goods  was  to  be  £80,  the  S.-S.  thinks  the  pursuer 
would  have  won  a  dear  bought  victory  if,  for  horse,  harness,  cart  and  damages, 
he  now  only  got  £15.    The  truth  is  the  pursuer  has,  it  is  thought,  mistaken  his 
remedy.     He  elects  to  retain  the  horse  and  sue  for  the  loss  and  inconvenience  he 
has  suffered.    That  is  a  course  the  law  of  England  allows  him  to  take ;  but  the 
S.-S.  thinks  it  is  not  a  remedy  recognised  by  the  law  of  Scotland.     The  rules  of 
the  two  countries  are  the  same  as  to  the  formation  of  a  contract,  but  the  remedies 
afforded  to  the  parties  are  radically  different  when  the  contract  has  been  broken. 
The  remedies  granted  by  the  law  of  Scotland  are  enumerated  by  Mr.  Bell  in 
his  Commentaries  {ut  supra).    He  says  : — '  Where  the  goods  are  not  yet  deli- 
vered, the  seller  may  raise  action  for  the  price  proffering  delivery  of  the  goods, 
or  he  may  send  the  goods  to  a  warehouse  at  the  buye?s  risk  ;  or  he  may  in 
bankruptcy  offer  them  to  the  creditors  on  payment  of  the  price  ;  and  if  they 
are  unwilling  to  take  them  on  that  condition,  he  may  apply  to  a  jud^  to  have 
them  sold  as  under  lien  that  he  may  rank  for  the  balance  of  the  pnce,  or  he 
may  make  his  claim  fur  the  price  and  retain  the  goods  under  lieu.'    And  in 
his  subsequent  treatise  on  the  law  of  Sale  (p.   109),  Mr.  Bell  remarks  : — *  The 
buyer  is  untler  an  obligation  to  receive  as  well  as  to  pay  for  the  goods    .     .    . 
But  the  buyer's  neglect  does  not  entitle  the  seller  to  put  an  end  to  the  contract' 
It  would  thus  seem  that  the  course  the  pursuer  has  adopted  of  retaining  the 
horse  and  chard ug  for  loss  and  inconvenience  is  not  a  course  recognized  by  the 
law  of  Scotland.     The  proper  course — that  of  selling  the  horse  or  putting  it  to 
livery  and  sumg  for  the  price  and  outlay — is  familiar  to  most  people  ;  and  even 
a  right  on  the  seller's  part  to  dispose  of  the  horse  or  goods  without  judicial 
sanction  has  been  recognised  both  in  England  and  Scotland  (see  Chitty  on  Coo- 
tracts  and  cases  quoted,  p.  829,  last  ed. ;  Serringe  <&  Co.  v.    Watt,  12th  Feb. 
1817,  F.  C. ;  smaRobson  v.  Thomson,  4th  Feb.  1864,  2  Macnh.  693).     In  abort, 
what  the  pursuer  should  have  done  is — he  should  have  suea  for  the  ^rice  of  the 
horse,  &c.,  and  any  outlay  he  had  incurred.     But  then,  if  so,  he  must  either  at 
once  have  put  the  horse  at  livery,  or  sold  it  and  sued  for  the  difference  in  price, 
if  the  second  sale  wan  worse  than  the  first     It  is  plain  he  knew  this  was  his 
remedy,  for  on  20th  April  he  caused  a  letter  to  be  written  to  the  defr.  intimat- 
ing his  intention  to  taKc  this  course.     The  S.-S.  cannot,  therefore,  avoid  the 
idea  that  the  pursuer  shrinks  from  the  rivsk  of  loss  he  would  run  if  he  took 
either  of  these  courses,  and  failed  to  prove  that  the  defr.  had  bought  the  hone 
from  hiui,  and  tlmt  he  thought  it  would  be  safest  to  keep  the  horse,  &c.,  and 
try  if  a  court  oi  law  would  hold  there  had  been  a  sale.     Now,  a  court  of  justice 
is  not  a  place  for  tentative  cases— these  ought  to  be  settled  by  a  person  either 
on  his  own  knowledge  or  by  the  advice  of  his  lawyer,  or  any  friend  on  whoM 
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senfle  he  can  rely,  and  whose  assistance  he  can  get  And  in  any  event  it  is  to 
be  remembered  that  the  law  of  Scotland  is,  justly,  very  strict  in  horse  cases. 
It  requires  that,  if  a  party  is  dissatisfied  with  the  horse  he  has  bought,  and 
thinks  he  is  entitled  to  return  it,  but  the  seller  refuses  to  receive  it,  he  shall  at 
once  either  put  it  to  livery  or  get  it  judicially  sold,  if  he  intends  to  insist  on 
his  remedy.  The  reason  for  this  requirement  is  to  prevent  fraud,  for  the  pur- 
chaser of  the  horse  might  tamper  with  or  neglect  it  Similarly  here,  if  the 
purchaser  were  entitled  to  retain  the  horse,  and  sue  for  the  difference  in  amount 
between  the  price  he  sold  the  horse  at  and  its  present  value,  he  might  by  ne- 
elect  or  £raud  allow  it  to  lose  in  value  (temporarily,  if  possible),  and  make  the 
aefr.  recoup  him  for  this  loss.  On  these  grounds,  the  S.-S.  thinks  the  pursuer 
has  not  (unless  he  means  to  surrender  horse  and  harness,  cart  and  costs,  for 
£16 J  instead  of  £80,  plus  the  damages)  set  forth  a  proper  or  relevant  ground  of 
action. 

On  12th  May  1874,  an  action  came  before  the  S.-S.  in  the  Small  Debt  Court, 
in  which  on  the  same  grounds  the  same  pursuer  sued  the  same  defr.  for  the 
sum  of  £12,  For  the  reasons  above  stated  the  S.-S.  held  that  the  summons 
was  irrelevant,  and  dismissed  the  action.  The  present  case  is,  therefore,  practi- 
cally an  attempt  to  make  the  Sheriff  Court  an  appeal  court  from  the  Small 
Debt  Court  Now,  the  3l8t  section  of  the  Small  Debt  Act  provides  that  any 
such  appeal  shall  be  taken  not  to  the  Sheriff  Court  but  to  the  Justiciary  Court, 
and  specifies  the  limited  grounds  on  which  such  appeal  mav  be  made.  It  seems 
to  the  S.-S.  that  if  the  present  action  be  competent  it  would  have  been  equally 
competent  for  the  pursuer  to  have  tried  his  fate  once  more  in  the  Small  Debt 
Court,  or  on  failure  in  the  present  action,  to  raise  a  third  action  in  the  Court  of 
Seadon  on  the  same  grounas,  provided  only  that  he  expanded  his  claim  to  £25, 
Oa.  Id.  If  he  failed  there,  he  could  of  course  go  no  further,  as  the  House  of 
Lords  (apart  from  its  approaching  abolition  as  a  legal  tribunal)  is  not  a  court  of 
law  of  the  first  instance.  In  short,  the  pursuer  selected  his  forum,  and  having 
got  a  judgment  against  him  there,  he  thmks  he  will  try  another  forum.  Now, 
even  Lord  Karnes  in  his  Elucidations  of  the  Law  of  Scotland  admits  such  a 
course  is  incompetent  for  a  pursuer,  seeing  the  forum  w^as  the  pursuer's  own 
choice.  The  contract  of  litis  contestatio  implies  an  agreement  between  the 
parties  that  the  judgment  in  the  case  is  to  be  the  judgment  pronounced  in  the 
court  It  may  be  that  a  decision  in  the  Sheriff-Cfourt  is  leas  likely  to  be  un- 
sound than  what  Lord  Kinloch  calls  'a  haphazard  judgment  in  the  bustle  of  a 
field  day  in  the  Small  Debt  Court'  {Crawford  v.  Beatiie,  12th  May  1860, 22  D. 
1067).  But  though  the  legislature  may  have  thought  this,  they  determined 
otherwise.  It  is,  no  doubt,  true  that  the  plea  sustained  in  the  Small  Debt 
Court  was  not  a  plea  on  the  merits,  but  one  that  excluded  investigation. 
Questions  of  law,  however,  are  very  often  much  mixed  up.  with  questions  of 
fact,  and  there  is  no  reason  why  judgments  on  points  of  law  after  the  proof  has 
been  led  should  be  better  than  those  before  it ;  and  again  and  again  the  Circuit 
Court  has  declined  to  review  Small  Debt  decrees  on  the  allegation  that  the 
iudCTients  were  erroneous  in  law.  Litigants  in  the  Small  Debt  Court  are  pro- 
bably unable  to  argue  legal  questions ;  and  it  may  be,  therefore,  said  that  a 
decision  on  a  legal  objection  taken  preliminarily  should  not  be  conclusive, 
though  one  on  the  merits  unquestionably  is.  But  if  a  litigant  h;is  to  peril  his 
riffhts  by  pleading,  as  best  he  may,  laws  and  facts  combined,  there  is  no  reason 
why  he  should  have  immunity  when  he  has  to  plead  law  alone.  As  matter  of 
fact,  however,  in  this  case,  each  party  was  represented  by  an  agent — the  very 
agents  in  the  present  case — ^so  all  scruples  on  that  ground  may  be  laid  aside. 
It  may,  of  course,  be  expected  that,  ceteris  paribus y  the  same  judge  will  pro- 
nounce the  same  decision.  But  in  some  to\K'ns,  such  as  Glasgow,  Edinbui^h, 
and  Aberdeen,  it  does  not  follow  that  both  siuts  would  come  before  the  same 
judge ;  and  at  any  rate,  it  is  difficult  to  see  why,  if  a  pursuer  1>e  entitled  to  take 
such  a  course,  it  should  be  denied  to  a  defr.  who  did  not  select  the  judge,  and 
perhapB  neither  cared  to  have  his  case  decided  in  the  Small  Debt  Court,  nor  by 
nim.    And  if  a  party  might  review  an  action  in  the  Sheriff  Court  that  had  been 
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thrown  out  in  the  Small  Deht  Court,  it  would  be  hard  to  see  why,  if  a  dcfr. 
changed  his  domicile,  the  pursuer  should  be  debarred  from  trying  hia  chance 
again  before  the  Sheriff-Substitute  of  the  other  county  in  his  Small  Debt  Court, 
simply  because  he  has  failed  in  the  one  here.  The  pursuer's  plea  has  been  pro- 
poned and  repelled,  and,  be  it  wrongly  or  right,  that  should  be  an  end  of  it 
This  doctrine  is  a  very  old  one.  Lord  Stair  says  (Inst.  iv.  1, 46J, '  But  the  Lords 
have  never  reduced  or  altered  their  decreets  upon  alle^eance  (allegations)  either 
in  fiact  or  law,  which  were  proponed  and  repelled  therein ;  and  if  tney  should  do 
so,  there  could  be  no  end  of  pleas.  For  if  they  could  alter  the  first  time  by 
admitting  that  which  they  dirt  repel,  or  by  repelling  that  which  they  did  sustain, 
there  is  nothing  could  secure  the  lieges,  but  that  they  would  return  again  to  their 
first  judgment,  and  back  from  that  to  the  second,  without  end,  and  thereby  no 
man  comd  with  security  and  confidence  call  anything  his  own ;  therefore  custom 
hath  so  secured  that  point  "proponed  and  repelled"  that  it  is  an  "unbrangeable" 
foundation  of  all  the  securities  of  the  nation/  (See  also  Ersk.  Inst  iv.  3,  3,  and 
Cldlandy.  Paterstm,  20th  Dec.  1842,  5  D.  345.)  The  Sheriff-Substitute  thinks 
he  may  be  pardoned  if  he  shrinks  from  meddling  with  anything  so  mystenonsly 
strong  as  to  possess  an  '  unbrangeable'  security. 

"  The  Court  of  Session  has  sometimes  shown  itself  chary  of  recognizing  a 
small  debt  decree  as  res  judicata,  if  the  elements  of  the  case  before  them  were  at 
all  different  from  those  in  the  small  debt  complaint  (See  Robertson  v.  MelviUsy 
24th  Feb.  1860,  22  D.  893,  and  Crawford  v.  Beattie,  ut  supra.)  In  the  former 
of  these  cases  Lord  Ivorv  declined  to  express  an  opinion  how  far  a  judgment  in 
a  Small  Debt  Court  could  ever  be  res  judicata,  But,  as  he  extended  the  same 
doubt  to  decrees  in  the  Sheriff  Ordinary  Court,  the  reservation  of  opinion 
may  be  takf  n  quantum  valeat.  In  both  cases,  it  will  be  observed,  the  plea  of 
res  judicata  was  repelled  on  somewhat  special  grounda     In  the  former  case  the 

foint  raised  was  held  to  be  so  distinct  from  toat  previously  raised,  that  Loid 
vorjT  stated  that,  even  if  the  first  decree  had  been  pronounced  in  the  Court  of 
Session,  this  matter  could  not  have  been  res  judicata.  In  several  cases  the 
finality  of  Inferior  Court  decrees,  whether  dealing  with  the  merits  or  only  rele- 
vancy, has  been  fully  recognized.  {Phin  v.  Brisbaiie,  2nd  July  1839, 1  D.  1142 ; 
Longmuir  v.  Baxter,  29th  Nov.  1858,  31  Jur.  33  ;  and  Campbell  v.  M^GUimay, 
13th  Jan.  1864,  2  Macph.  399.)  In  the  last  case  the  Court  considered  that  a 
decree  of  the  Justices  of  the  Peace,  if  validly  pronounced,  would  be  res  judicata 
of  the  question  decided  on  it.  And  the  Court  of  Session  are  reported  to  have 
held  the  other  day  that,  where  a  servant  sued  his  late  master  for  wrongous  dis- 
missal under  the  Master  and  Servant  Act,  and  the  case  was  held  not  proven, 
he  could  not  afterwards  raise  an  action  in  the  Sheriff  Court  for  wages  and 
damages  against  his  master  on  the  same  grounds.  (Yowng  v.  Mitckdl,  12th 
June  1874^  The  Sheriff-Substitute  has  thus  dealt  fully  with  the  points  raised, 
because  they  possess  some  novelty  and  much  importance ;  and,  as  already  said, 
he  thinks  the  defrs.'  preliminary  pleas  must  both  be  sustained.        J.  M.  L." 

Against  this  interlocutor  the  pursuer  appealed,  and  it  was  reversed  by  the 
following  judgment : — 

"  Glasgow,  3lst  July  1874. — Having  made  avizandum  with  the  record  and 
productions  :  For  the  reasons  stated  in  the  note,  recalls  the  interlocutor  appealeil 
against,  and  before  answer,  allows  the  parties  proof  of  their  respective  aver- 
ments, and  to  each  a  conjunct  probation  :  Grants  diligence  against  witnesses 
and  havers,  and  remits  to  the  Sheriff-Substitute  to  fix  a  diet  of  prt)of,  and  to 
proceed  farther  in  the  cause  as  to  him  may  seem  just  W.  G.  Dickson. 

*'Note. — The  first  preliminary  plea  of  res  judicata  is  laid  not  merely  on  tlie 
fact  that  tlie  small  debt  action  was  dismissed,  but  also  on  the  ground  that  the 
action  which  was  laid  on  the  same  ground  as  the  present  one  was  so  dismissed 
as  irrelevant  and  incompetent  The  Sherifi-Substitute,  whose  interlocutor  in 
the  present  case  is  under  review,  pronounced  a  jud^ent  of  dismissal  ;  but 
merely  the  actual  judgment,  not  the  grounds  on  which  it  proceeded,  appears 
from  the  record  of  the  small  debt  case.    In  the  note  to  the  interlocutor  under 


revieWy  these  are  explained  as  having  been  that  the  summons  did  not  disclose 
a  relevant  ^und  of  action.    But  while  this  is  no  doubt  consistent  with  the 
factSy  it  is,  like  the  reasons  on  which  a  jury  find  a  verdict,  a  matter  which  does 
not  admit  of  judicial  inquiry.    Besides,  if  the  reasons  could  be  inquired  into  at 
idl,  a  proof  of  them  would  be  necessary.    Here  there  has  been  no  such  proof, 
and  the  Sheriff-Substitute  has  decided  on  the  matter  from  his  personal  recollec- 
tion.   This  is  considered  to  be  incompetent.    Looking  to  the  judgment  of 
diRmisHal  merely  as  it  appears  on  the  decree,  No.  5  of  process  (which  the 
parties  are  agreed  is  the  one  referred  to),  the  Sheriff  finds  that  it  might  have 
Deen  pronounced  on  any  ground  upon  which   the   action  could  have  been 
thrown  out  of  Court    Being  a  bare  dismissal,  the  Sheriff  is  bound  to  hold  that 
it  applies  only  to  the  particular  instance,  and  does  not  affect  the  grounds  of 
action.      Upon  the  question  of  relevancy  the  Sheriff  has  experienced  great 
difficultv.    For  the  defender  it  may  be  said — (1.)  Professor  Bell,  in  the  passage 
quoted  Dy  the  Sheriff-Substitute,  indicates  (but  without  expressing  an  opinion) 
that  the  seUer  of  a  specific  article,  of  which  the  buyer  refuses  to  take  delivery, 
may  not  retain  it  ana  sue  for  damages,  for  the  learned  author  does  not  mention 
the  latter  among  the  sellers'  remedies.    (2.)  No  Scotch  authority  was  quoted, 
and  none  has  been  found  in  which  such  a  remedy  is  recognised.     (3.)  The 
analogy  of  the  buyers'  remedy,  when  complaining  of  breach  of  contract  by  the 
seller,  is  against  the  pursuer ;  for  if  the  ouyer  complains  that  the  goods  sent 
are  not  conform  to  sample,  or  are  not  those  which  he  bought,  he  must  elect  to 
reject  them  entirely,  or  to^keep  them  and  pay  the  price.    He  may  not  deal  with 
them  as  his  own,  and  claim  damages  or  induction  of  price  on  account  of  the 
seller  not  having  performed  his  side  of  the  bargain.    In  like  manner,  it  might 
be  said,  the  seller  may  not  sue  the  buyer  under  the  contract,  if  by  keeping  and 
usinff  the  goods  he  has  treated  the  contract  as  cancelled.     (4)  The  oest  and 
osuiu,  if  not  the  only  proper  way,  to  preserve  the  rights  of  both  parties,  is  for 
Uie  seUer  to  have  the  rejected  article  sold,  and  that,  if  possible,  judicicdly,  and 
to  sue  the  buver  for  the  difference,  if  any,  between  the  contract  price  and  that 
which  it  realizes.    The  opposite  view  may  be  maintained  on  the  following 
ffrounds  : — (1.)  The  authonty  of  Professor  Bell  can  hardly  be  quoted  against 
tne  doctrine  on  which  he  does  not  express  an  opinion.    (2.)  As  a  general  rule 
in  actions  of  damages  for  breach  of  contract,  it  is  enough  to  aver  that  the 
contract  was  made  oetween  the  pursuer  and  defr.,  that  the  defr.  has  broken  it, 
and  that  the  pursuer  has  suffered  loss  thereb]^.    (3.)  In  a  case  like  the  present  the 
buyer  is  in  tne  wrong,  and  the  seller  is  entitlea  to  do  the  best  he  can  with  the 
article  thrown  wron^ully  on  his  hands,  so  as  to  cause  as  little  loss  to  himself 
as  possible  :  and  in  some  cases  his  only  way  to  escape  a  greatly  additional  loss 
is  By  keeping  the  article  and  claiming  damage.     This  must  be  the  case  where 
there  is  no  proper  market  for  the  article,  or  where  the  market  is  '  rigged '  or  is 
surfeited  with  similar  goods,  or  where  fix)m  other  circumstances  a  fair  price  is 
not  likely  to  be  cot.    (4.)  There  is  no  worse  wav  of  disposing  of  any  article, 
and  especially  a  norse,  than  by  judicial  sale.    The  Sheriff  has  even  seen  cases 
where  the  wnole  price  was  more  than  exhausted  by  the  expenses.    Evils  similar 
but  sb'ghter  exist  where,  as  in  the  case  of  rejected  goods,  Uie  seller  must  avoid 
giving  a  guarantee,  and  where  it  is  known  that  he  must  get  quit  of  the  goods 
at  almost  any  price.    To  restrict  the  seller  to  either  of  these  remedies  would 
leave    him  without    real  redress   in    cases  where  there   is  great   risk    of 
loss  upon  a  sale,  whether  judicially  or  otherwise,  and   where  tlie   buyer 
is  in  oad  credit ;  for  the  sell^  might  in  that  case  recover  nothing  in  the 
way  of  damage,  while  he  would  be  sure  to  lose  considerably  on  the  re-sale.    If 
no  other  course  was  competent,  it  would  be  better  for  him  to  leave  the  matter 
alone,  for  the  cure  would  be  worse  than  the  disease.    Such  a  state  of  the  law 
would  be  an  encouragement  to  the  im&ir  at  the  cost  of  the  honest  trader.    The 
Sheriff  (but  with  much  hesitation)  thinks  there  is  sufficient  force  in  the  views 
last  noticed  to  entitle  the  pursuer  to  a  proof  before  answer.    The  result  may  be 
to  lender  it  unnecessarjr  to  decide  upon  the  difficult  questions  of  law  iavolved  in 
thfl  case.    The  Sheriff  endeavourea  to  see  if  there  was  any  distinct  authority  on 
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the  point  in  English  law  ;  but  the  latest  writers  who  deal  with  the  subject  (i 
Mayue  on  Damages,  2nd  ed.,  116;  Benjamin  on  Sale,  619;  3  Parsons  on  Con- 
tracts, 5th  ed.,  S09 ;  Blackburn  on  Sale,  308)  do  not  throw  sufficient  light  npoa 
it  to  enable  the  Sheriff  to  dispose  of  the  question  of  relevancy  at  this  stum. 

**  W.  Q.  D.** 
AcL-^Arehd.  Y.  Roi$. AU.^Thoe.  Clark 


SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Babclat. 

PETER  YOUNG. — 3rd  August  1874. 

Aliment  of  Civil  Prisoners  under  the  Act  of  Grcux, — Mr.  C.  D.  Young, 
engineer,  who  was  incarcerated  and  detained  in  Perth  prison  for  large  debts, 
applied  for  aliment,  and  having  made  oath  of  inabilitv  the  usual  rate  of  aliment 
of  9d.  in  the  dav  was  awarded.  His  Solicitor  applied,  for  a  higher  rate,  because 
of  the  rank  of  the  prisoner  and  his  state  of  health.  The  S.-S.  (Barclay)  pro> 
nounced  the  following  judgment  on  the  application  : — 

"  Perthj  3d  August  1874. — In  respect  the  petitioner  has  failed  to  produce  any 
medical  evidence  of  his  state  of  nealth  as  necessitating  an  increased  rate  of 
aliment  than  usually  allowed  to  prisoners  for  debt,  the  S.-S.  finds  no  can^ 
shown  on  that  ground  for  an  increase.  But  having  taken  this  occasion  for  in- 
quiry as  to  the  propriety  of  an  uniform  increase  of  aliment  to  priBoners  in  Perth 
Prison,  the  S.-S.  assesses  that  rate  at  Is.  each  day,  and  that  rate  commencing  as 
at  this  date,  and  therefore  orders  the  applicant  to  give  notice  of  this  increased 
rate  to  the  incarcerating  and  detaining  creditors,  that  they  may  severally  supply 
funds  to  meet  the  same  in  terms  of  the  Acts  of  Parliament. 

'*  Note. — The  S.-S.  has  had  for  some  time  back  an  intention  to  revise  the  rate 
of  aliment  presently  allowed  debtors  in  Perth  Prison,  and  thepetr.'s  crave  for  a 
hijgher  aliment  affords  a  fitting  opportunity  for  making  a  change  in  the  rate  of 
aliment    The  history  of  this  department  of  law  is  very  curious  and  interesting. 
Going  no  further  back  than  the  Scotch  Act  1696,  c.  32,  significantly  known  as 
the  '  Act  of  Grace,'  its  preamble  graphicall v  declares  *  that  generally  the 
burghs  of  this  kingdom  are  troubled  and  overcharged  with  prisoners  thrust  into 
their  prisons  who  have  nothing  to  maintain  themselves,  but  must  of  neuessity 
either  starve  or  be  a  burden  upon  the  burgh.'     The  ancient  law  of  Scotland 
seems  to  have  adopted  the  cruel  axiom  of  the  Romans — '  Qui  non  habet  in  are 
luat  in  corpore/  and  the  *  squalor  carceris '  was  the  instmraent  to  enforce  this 
rule.    The  Act  1696  was  passed  solely  for  the  relief  of  buighs,  not  of  the  civil 
debtors  held  in  the  prisons  of  bui^hs,  which  alone  at  that  time  had  the  privilege 
of  having  these  receptacles  of  crime  and  poverty.    The  Act  shifted  the  buiden 
of  aliment  from  the  community  to  the  creditors,  and  enacted  that  on  the  im- 
prisoned debtor  making  '  faith  that  he  has  not  wherewith  to  aliment  himself,' 
the  incarcerating  and  detaining  creditors  were  obliged  to  '  provide  aliment  for 
their  debtor  not  under  3s.  per  diem,  or  else  to  consent  to  his  liberation.    The 
statute  fixed  a  maximumf  and  that  at  a  high  rate,  according  to  the  currency  of 
that  age.    The  Act  only  fixed  a  maximum^  and  therefore  allowed  a  grade  below 
that  point.  The  title  of  the  Act  of  Grace  was  characteristically  carried  out  at  one 
time  m  Glasgow  by  applications  for  its  benefits  being  termed  sv.'pplicationsj  and  the 
imprisoned  debtor  was  called  a  supTplicant,     The  Scotch  Act  has  been  since 
amended  by  the  Act  6  Geo.  IV.,  cap.  62  (1825).      Thirty  years  ago,  when  this  de- 
partment of  prison  administration  came  first  into  this  Court,  the  S.-S.  found  that 
the  rates  of  aliment  then  awarded  in  the  prison  of  Perth  to  the  civil  debtors 
(then  a  very  numerous  .class)  was  very  varied  and  capricious.    A  good  deal  de- 
pended on  the  beuevolent  feelings  of  every  successive  bailie  who  officiated,  and 
sometimes  it  was  regulated  by  the  social  condition  of  the  debtor  and  the  amount 
of  the  4ebt  for  which  he  was  imprisoned,  as  well  as  the  position  of  the  iaoar* 


BHEfilFF  COUBT  BEPORTER.  507 

eerator  and  the  circumstances  under  wliicli  the  debt  was  contracted.  The  sUihu 
rather  than  the  stomach  of  the  applicant  seemed  solely  to  rule  the  measure  of  the 
alimentary  supply.  It  was  the  rule  then,  as  it  seems  to  be  still  in  some  quarters,  to 
place  that  numerous  class,  the  fathers  of  illegitimate  children  who  could  not  or 
would  not  support  their  offspring,  on  starvation  allowance  of  3d.  or  4d.  in  the  day, 
whilst  their  more  sinless  confreres  enjoyed  Is.  and  upwards.  This  did  appear  an 
abuse  of  the  statute,  as  converting  civil  coercion  into  criminal  punisnment. 
The  practice  of  a  sliding  scale  was  not  confined  to  Perth.  Mr.  Hill,  the  then 
Inspector  of  Prisons,  in  his  first  report,  1837,  states  that  'the  rates  in  Scotch 
prisons  of  aUment  for  civil  prisoners  varied  from  8d.  to  Is.  3d.  in  the  day,  the 
debtor  providing  his  own  bed  and  fuel'    These  last  are  now  provided  from  the 

Erison  funds.  The  S.-S.,  therefore,  on  taking  up  this  new  duty,  resolved,  and 
as  adhered  to  the  resolution,  to  make  one  unifoim  rate  for  all  civil  prisoners, 
not  according  to  any  extrinsic  circumstances,  but  merely  according  to  the  cost 
they  themselves  could  purchase  adequate  provisions.  On  inquiry,  the  then 
Governor  of  Perth  Prison  offered  to  supply  each  civil  debtor  with  the  good  and 
substantial  diet  given  to  criminal  prisoners  for  4d.  in  the  day.  This  was 
sanctioned  by  the  County  Board,  and  thereon  the  S.-S.  fixed  the  rate  of  aliment 
for  civil  prisoners  at  6d.  each  day,  allowing  the  surplus  of  2d.  for  any  additional 
luxury.  The  present  governor,  on  account  of  the  general  rise  in  provisions, 
stated  that  he  would  require  6d  in  the  day  to  meet  the  cost  of  such  supplies, 
and  thereon  the  S.-S.  some  years  ago  increased  the  rate  of  aliment  to  9d.  in  the 
day.  Now,  with  the  still  greater  increase,  he  is  of  opinion  that  a  higher  rate 
should  now  be  fixed.  The  agent  for  the  present  appucant  craved  a  higher  rate 
because  of  the  social  position  of  his  client  and  his  state  of  health.  The  S.^. 
was  ready  to  receive  and  consider  evidence  on  the  latter  point,  as  such  is  even ' 
admitted  in  the  dietarv  of  criminals,  but  this  has  not  been  insisted  on.  With 
the  social  position  of  the  applicant  he  has  no  concern.  All  imprisoned  debtors 
must  be  viewed  as  of  one  class,  and  for  the  time  being  placed  on  a  common 
platform.  Their  alimentanr  necessities  whilst  in  prison,  and  not  their  previous 
social  position  and  mode  of  livins,  can  alone  be  matter  of  consideration.  The 
S.-S.,  before  coming  to  the  condusion  of  what  rate  should  be  now  adopted, 
made  inquiry  as  to  the  rule  and  practice  in  other  large  prisons  in  Scotland  ; 
and,  from  the  kindness  of  the  governors,  he  has  received  such  information  as 
fully  warrants  him  to  make  the  increase.  He  regrets  to  learn  that  the  system 
of  a  sliding  scale  still  exists  in  several  of  the  large  prisona  In  Glasgow  prison 
on  the  25th  July  there  was  eighteen  civil  prisoners — nine  at  Is.  2d.,  one  at  Is., 
one  at  8d.,  two  at  4d.,  and  five  without  aliment,  probably  not  having  then  made 
application  for  the  benefit  of  the  gracious  statute.  At  the  same  date  there  were 
in  the  prison  of  Edinburgh  nine  debtors,  seven  of  whom  were  allowed  Is.  of 
aliment,  one  had  lOd.,  and  another  8d.  in  the  day.  In  the  prison  of  Aberdeen '  the 
aliment  ranges  from  lOd.  to  Is.  2d.  per  day,  but  prisoners  for  non-payment  of 
the  aliment  of  illegitimate  children  are  allowed  onlv  8d.'  In  Dunaee  the  rate 
is  Sd.  per  day,  and  'no  variation  is  made  from  this  rate  except  in  very  ex- 
ceptional circumstances,  such  as  the  ill  heath  of  the  debtor.'  From  these 
statistics  the  S.-S.  feels  himself  warranted  in  the  meantime  to  increase  the  rate 
to  la.  in  the  day.  It  is  remarkable  that  whilst  civil  imprisonment  is  absolutely 
abolished  in  England,  with  the  much  complained  of  exception  of  County  Court 
orders  for  small  debts  payable  by  instalments,  the  law  of  imprisonment^  with 
the  very  opposite  exception  of  small  debts  (below  j£8,  6&  8d),  continues  entire 
in  Scotland.  It  seems  to  follow  that  imprisonment  of  debtors  ought  not  to 
receive  encouragement  in  this  section  of  the  kingdom  by  rendering  it  less 
onerous  to  the  creditor  and  more  harsh  to  the  debtor.  It  is  an  ancient  axiom 
of  English  law  '^  Career  ad  homines  custodiendos  nan  ad  puniendos  dare  debet" 
If  a  debtor  had  committed  fraud  he  should  be  dealt  with  crimmcUly,  and  the 
public  Law  not  left  to  be  vindicated  by  private  parties,  who  may  possiblyindulge 
m  feelings  not  the  most  virtuous.  H.  B." 

Act.— Robert  MitcheU, AlL—Horace  Skeete. 
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COMMITTEE  OF  PRIVILEGES. 

THE  NAIRNE  TEERAQ^—Aug,  5,  1874. 

In  this  case  the  Dowager-Marchioness  of  Lansdowne  claimed  the  dignity  of 
Baroness  Naime,  in  the  peerage  of  Scotland.  This  peerage  had  been  conferred 
in  1681  on  Sir  Robert  Naime  during  hia  life,  and,  after  his  decease,  on  Lord 
Qeor^e  Murray,  youngest  son  of  the  Marquis  of  Atholl,  and  the  heirs  of  the 
mamage  between  him  and  Maigaret,  Sir  Robert's  only  daughter ;  failing  which 
marriage,  on  any  other  son  of  the  Duke  of  Atholl  and  the  heirs-male  of  the 
marriage,  whom  failing,  on  the  eldest  daughter  or  heir-female  of  the  marriage 
successively,  without  division.  The  Marchioness  of  Lansdowne  claimed  as  the 
heir-female  of  the  marriage  between  Margaret  Naime  and  Lord  William 
Murray. 

The  evidence  in  the  case  (which  had  been  adjourned  from  the  previous  ses- 
sion) was  concluded  in  July;  and  Mr.  Pearson,  Q.C.,  now  summed  up  on  behalf 
of  the  claimant  for  the  peerage. 

The  Jjord- Advocate,  lor  the  Crown,  said  he  had  examined  the  evidence  in  the 
case,  and  was  satisfied  as  to  the  descent  of  the  dignity,  and  in  all  matters  of 
pedigree,  except  on  one  point.  An  officer  in  the  French  service,  one  of  the 
persons  in  thepedigree,  had  died  abroad,  and  there  was  no  proof  of  his  dving 
immarried.  Tiie  question  might  be  whether  their  Lordships  were  satia&ed  on 
that  point. 

Mr.  Pearson  called,  attention  to  the  evidence  bearing  on  that  point,  and  con- 
tended that  the  fair  result  was  that  the  person  in  question  had  died  unmarried. 

Lord  Cairns  said  that  there  was  a  question  of  some  nicety  involved  in  this 
claim  with  regard  to  the  construction  of  the  destination  in  the  charter  to  heir»- 
female.  As  r^;ards  the  pedigree,  he  had  never  entertained  much  doubt ;  and 
as  to  the  point  sugg^ested  of  the  French  officer^  considering  the  lapse  of  time  and 
the  other  detidls  of  evidence,  he  thought  the  lair  result  was  that  toat  officer  died 
without  issue.  The  point  of  difficulty  arose  as  to  the  construction  of  the  des- 
tination. If  the  deea  had  been  an  English  deed,  the  matter  would  have  been 
clear.  But  this  must  be  decided  on  the  Scotch  law,  and  having  r^rd  to  the 
cases  of  Kinfauns  and  of  Innes  Ker,  and  the  institutional  writers  in  the  law  of 
Scotland,  he  waa  satisfied  that  the  petitioner  was  entitled,  and  had  established 
her  claiuL  He  therefore  moved  that  the  Committee  should  decide  the  Mar- 
chioness of  Lanadowne's  claim  to  be  made  out 

The  other  peers  concurred. 
Claim  established. 

Counsel  for  the  claimant,  Pearson,  Q.C. ;  Junner  et  D.  Crichton :  Agents, 
L.  Thomson,  S.S.C.,  and  A.  Oilman. 
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THE  EAILWAY  COMMISSIOKi 

The  Railway  Commissioners,  who  were  appointed  under  the  Regula- 
tion of  Railways  Act  1873,  have  published  a  Report.  It  is  not  in 
accordance  with  our  preconceived  notions  of  a  Court,  that  it  should 
give  an  account  of  its  proceedings,  and  it  does  seem  that  the  only 
report  which  any  of  our  Courts  would  be  in  a  position  to  furnish 
would  be  an  account  of  the  cases  which  had  come  before  it.  How- 
ever unusual  it  may  be  to  ask  Courts  to  report  to  Her  Majesty,  it 
has  been  done  in  the  case  of  the  Commission  to  which  the  jurisdic- 
tion of  the  Court  of  Common  Pleas  in  England,  of  the  Court  of 
Session  fb  .Scotland,  and  of  the  Superior  Courts  in  Dublin,  under  the 
Railway  and  Canal  Traffic  Act  1854,"  was  transferred  by  the 
Regulation  of  Railways  Act  1873,"  the  31st  section  of  that  Act 
providing  that  "  the  Commissioners  shall  once  in  every  year  make 
a  report  to  Her  Majesty  of  their  proceedings  under  this  Act  dur- 
ing the  past  year."  Although  Courts  have  not  been  under  any 
necessity  to  report,  there  seems  to  be  a  good  deal  to  be  said  in 
favour  of  the  change  which  has  been  introduced  by  this  Act.  If 
the  cases  that  come  before  the  Courts  were  reported  by  the  judges 
who  had  considered  them,  and  who,  if  their  judgments  were  really 
of  value,  would  be  the  persons  best  suited  to  embody  their  mean- 
ings in  definite  language,  precedents  would  become  infinitely  more 
valuable,  and  reports  more  trustworthy.^  For  a  long  time  law- 
reporting  was  ruled  by  the  principles  of  free  trade,  and  it  was  open 
to  any  one  to  go  into  Court,  appropriate  the  first  sheet  of  paper  and 
pen  that  came  to  hand,  and  take  down  what  he  regarded  as  tlie 
points  raised  in  the  case,  and  the  decisions  given  thereon,  and  to 

'  Report  of  the  Railway  CommlBsioners.  Office  of  the  CommissioDers,  Palace  of 
Westmmster,  August  31st,  1874. 

'  In  Scotland  the  Judges  in  the  Divisions  revise  the  lepirts  of  their  opinions. 
The  Lords  Ordinary  state  the  grounds  of  their  judgments  in  a  note  to  the  interlocu- 
tors; but  if  a  Judge  omits  to  do  so,  he  sends  a  repcrt  to  the  newspapers. — 
Ed.  J.  of  J, 
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publish  these  notes.  Seeing  that  those  persons  who  had  time  to 
occupy  tLemselves  in  this  way  were  generally  young  in  their  pro- 
fession, it  is  a  matter  for  wonder  that  the  reports  which  we  have 
are  as  reliable  as  they  are  found  to  be.  Here,  however,  we  have  in 
the  Eeport  of  the  Eailway  Commissioners  a  succinct  account  of  the 
cases  which  have  come  before  them,  of  the  decisions  which  have 
been  given  in  these  cases,  and  the  principle  upon  which  their  judg- 
ment proceeded,  and  that  report  is  authenticated  by  the  signatures 
of  the  three  Commissioners. 

This  Commission  was  an  experiment  in  more  ways  than  one.  It 
was  another  attempt  at  the  almost  hopeless  task  of  regidating  rail- 
ways. Amongst  Parliamentary  papers  of  the  last  forty  years,  reports 
of  Eoyal  Commissions,  of  Select  and  Joint  Select  Committees  on 
Eailways,  bulk  largely.  The  history  of  the  legislation  of  those  years 
contains  records  of  matiy  Parliamentary  efforts  to  curb  the  growing 
power  of  the  railway  monopolists,  powder  which  they  show^ed  a  ten- 
dency to  use  in  a  very  arbitrary  way,  and  a  way  disregardful  of  the 
public  interests,  first  by  encouraging  competition ;  then  by  attempt- 
ing interference  or  regulation ;  then  by  discouraging  amalgamation 
and  combination ;  and  finally,  in  the  Act  of  1873,  by  all  these  three 
combined.  That  Act  was  framed  with  the  express  purpose  of 
preserving  the  competition  which  now  exists  by  sea,  of  giving 
support  to  competition  by  canals,  of  giving  the  public  the  means 
of  knowing  what  they  are  charged  and  why  they  are  charged,  and 
of  affording  a  better  means  than  at  that  time  existed  for  getting 
unfair  charges  remedied,  of  securing  the  harmonious  working  of  the 
whole  railway  system,  and  of  seeing  that  railw^ay  companies  did 
not  enter  into  working  agreements  which  would  in  theii-  operation 
prove  prejudicial  to  the  public.  But  it  was  an  experiment  in  other 
ways.  The  constitution  of  the  tribunal  was  novel  One  of  the 
commissioners  was  to  be  learned  in  the  law,  another  was  to  have 
experience  in  railway  business,  and  although  the  qualifications  to 
be  possessed  by  the  third  were  not  specified  in  the  Act,  the  Govern- 
ment of  the  time  being  chose,  and  gave  satisfaction  by  choosing,  a 
man  of  Parliamentary  experience  and  tried  administmtive  capacity. 
The  representation  of  practical  knowledge  upon  the  Bench  of  the 
Court,  instead  of  beside  the  Bench  in  the  person  of  an  assessor,  was 
an  experiment.  Again,  the  Joint  Select  Committee  of  both  Houses 
of  Parliament  which  sat  to  consider  the  subject  of  Eailway  Com- 
panies Amalgamation  in  1872,  had  its  attention  called  to  the  very 
unsatisfactory  nature  of  the  arbitrations  to  which  many  railway 
disputes  had  to  be  referred.  The  delays  which  took  place  in  the  course 
of  these  were  most  serious,  and  the  decisions,  where  given,  were 
useful  only  in  the  individual  cases  which  had  been  heard  aiKl  deter- 
mined, and  had  none  of  the  force  of  precedents.  Upon  their  recom- 
mendation this  new  couit  was  constituted,  by  sects.  8,  9  and  19,  a 
board  of  arbitrators  for  the  determination  of  disputes  between 
Eailway  Companies  (sect.  8),  or  to  which   a  l{aihvay  Company 
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was  a  party  (sect.  9),  or  where  there  was  a  difference  betweeu 
the  Postmaster -General  and  any  Eailway  Company  as  to  the 
amount  of  remuneration  to  be  paid  for  the  carrying  of  mails 
(sect.  19). 

The  Commissioners  had,  too,  certain  inspectorial  powers  given  to 
them,  as  well  as  a  power  of  requiring  the  attendance  of  witnesses, 
and  of  sitting  in  such  places  and  conducting  their  proceedings  as 
they  thought  fit.   All  these  provisions  were  in  the  nature  of  experi- 
ments, and  now  that  the  Commissioners  have  published  their  first 
annual  report,  we  are  in  a  position  to  judge  of  the  success  of  these. 
One  thing  we  regret  in  connection  with  this  report,  and  that  is,  that 
it  is  so  short.    True,  the  Commissioners  may  have  felt  that  they 
had  no  very  long  story  to  tell,  and  that  there  ought  tx)  be  some 
proportion  between  the  work  accomplished  and  the  accoupt  given 
of  it.     But  most  of  the  cases  which  have  come  before  the  Court 
Lave  been  of  very  great  importance,  many  of  the  principles  involved 
are   of  the  most  fundamental  character,  and  the  statement  of 
these  seems  to  us  in  some  degree  meagre.    But  the  truth  seems 
to  be  that  the  Commissioners  did  not  wish  their  report  to  enter  into 
competition  with  the  printed  reports  which  are  in  the  hands  of  the 
public,^  and  have  therefore  contented  themselves  by  giving  only  a 
brief  summary  of  each  case.     But  either  the  cases  were  worth  stat- 
ing in  a  full  and  useful  form,  or  it  was  not  worth  stating  them  at 
all.     If  the  report  of  the  Commissioners  is  only  to  be  a  means  of 
referring  persons  seeking  for  information  to  the  un-official  reports 
of  the  cases  which  have  been  tried  and  decided  by  them,  we  can- 
not see  that  there  was  much  necessity  for  the  publicatioil  of  this 
document.     However,  something  is  to  be  gathered  from  the  report, 
audit,  together  with  the  latter  part  of  the  volume  of  "  Eailway  and* 
Canal  TraEBc  Cases"  (pp.  308-368),  enables  one  to  judge  of  the 
work  that  is  being  done  by  this  new  tribunal,  and  of  the  probable 
result  of  the  various  legislative  experiments  of  1873.     We  remem- 
ber reading  in  the  Minutes  of  Evidence  taken  before  the  Joint 
Select  Committee  on  Eailway  Companies  Amalgamation  in  1872, 
either  in  the  evidence  of  Mr  Price,  then  chairman  of  the  Midland 
Eailway,  and  now  one  of  the  Eailway  Commissioners,  or  in  that  of 
Captain  Tyler  of  the  Board  of  Trade,  that  if  a  thoroughly  efl&cient 
tribunal,  such  as  that  which  was  then  contemplated,  and  was  after- 
wards created,  was  constituted,  it  would  have  little  or  nothing 
to  do^    The  impression  in  the  mind  of  the  witness  was  that,  if  there 
was  a  good  tribunal  to  which  complaints  could  be  readily  carried, 
and  before  which  decisions  could  be  quickly  obtained,  railway 
companies  w-ould  no  longer  continue  their  unfair  dealings  by  the 
public,  imreasonable  preferences  would  be  a  thing  of  the  past,  and 
undue  prejudices  would  be  no  more  heard  of.    This  was  a  consum- 
mation devoutly  to  be  wished.     It  would  be  quite  worth  while  in 

*  Eailway  and  Ganal  Traffic  Cases.     By  R.  Neville  and  W.  H.  Macnamara,  Esc^s., 
Ban-istcTS-ut-Law.     JiOndou  :  H.  Sweet.     1874. 
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these  days  to  pay  judges  in  proportion  to  the  smallness  of  the  work 
they  had  to  do,  as  the  Chinese  pay  their  doctors  while  they  are  welL 
Looking  over  this  report  we  might  almost  believe  that  the  anticipa- 
tion to  which  we  have  alluded  has  been  realized.     Only  three 
complaints  have  been  made  to  the  Commissioners  during  the  year  of 
a  contravention  of  the  second  section  of  the  Act  of  1854     In  one  of 
these,  Goddard  v.  the  London  and  South-  Western  Bailway  Company^ 
the  Commissioners  came  to  the  conclusion  that  the  Act  had  been 
contravened  by  the  Railway  Company.     In  another.  Palmer  v.  the 
London  and  South-  Western  Railway  Company ^  the  dispute  was  ami- 
cably  arranged   between   the  parties,  and  in  the  third,  Lees  and 
Another  Y,  the  Lancashire  and  Yorkshire  Railway  Company  yVf\\GTQ  the 
plaintiffs  complained  of  an  accommodation  which  was  given  by  the 
defendants  to  the  Corporation  of  Manchester  with  regard  to  the 
carriage  of  coal  to  the  Oldham  Soad  Station  in  Manchester,  which 
was  denied  to  them,  the  Commissioners  decided  that  the  fact  that 
the  Corporation  used  the  coals  carried  to  the  Oldham  Eoad  Station 
for  the  making  of  gas  for  the  supply  of  the  town,  was  a  circum- 
stance which  took  the  preference,  given  to  the  Corporation  by  the 
Company,  out  of  the  category  of  unreasonable,  and  that  therefore 
the  defendants  were  justified  in  carrying  coal  to  that  station  for  the 
one  customer,  while  it  refused  to  carry  it  for  the  other.     Only  one 
word  in  passing  as  to  this  case.     The  Commissioners  are  aware  that 
they  are  endowed  with  powers  for  the  protection  of  the  public 
interests,  and  their  decisions  show  that  they  are  well  able  to  watch 
over  the  necessities  of  the  community  in  relation  to  railway  traflBc, 
but  we  would  point  out  that  it  is  not  the  interests  of  tlie  public  in 
every    department  of   life  and  trade  which  the  Eailway   Com- 
missioners have  to  watch  over,  but  only  those  interests  which  are 
directly  connected  with  railways.     They  are  not  universal  Com- 
missioners, but  Eailway  Commissioners,  and  it  seems  to  us  that  if 
they  begin  to  consider  whether  it  is  of  more  advantage  to  the  people 
of  Manchester  to  have  coal  carried  to  the  Oldham  Eoad  Station 
with  a  view  to  the  manufacture  of  gas,  or  with  a  view  to  the  supply 
for  household  consumption  to  the  populations  in  the  immediate 
vicinity  of  the  coal  depot  at  the  Oldham  Eoad  Station,  they  will 
find  that  they  may  soon  be  called  upon  to  consider  the  character  of 
the  works  of  fiction  which  the  Eailway  Company  carries  to  rival 
booksellers,  and  may  have  to  decide  that  the  high  moral  tone  of  one 
set  entitles  the  Company  to  give  a  preference  to  the  bookseller 
whose  trade  is  in  that  department,  seeing  that  his  trade  is  con- 
ducive to  the  public  improvement  and  benefit;  or  they  may  be 
asked  to  hold  that  the  substantial  nature  of  an  article  of  clothing 
is  a  ground  for  giving  it   a  preference  over  another  of  inferior 
quality,  because  the  latter  may  be  the  cause  of  bronchitis,  which 
in  the  public  interest  they  ought  to  guard  the  community  against 
If  that  is  to   be  their  field   of  action,  they  will  have   enough 
to  do,  but  it  seems  to  us  the  circumstances  justifying  a  prefer- 
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ence  must  be  those  which  are  directly  connected  with  the 
carriage  on  the  railway.  The  Commissioners  have  not  had 
a  great  deal  to  do  in  this  department,  and  although  it  is  too 
soon  to  judge,  for  it  is  always  a  long  time  before  a  new  Court 
takes  a  hold  upon  the  public,  we  would  say  that  the  attempt  to 
carry  out  the  provisions  of  the  Eailway  and  Canal  Traffic  Act  1854 
by  means  of  this  new  tribunal  has  not  been  successful.  But  the 
provisions  of  that  Act  are  extended  by  the  Act  of  1873.  The  Com- 
missioners have  the  power,  at  the  instance  of  a  Railway  Company, 
which  has  traffic  to  be  forwarded  over  the  line  of  another  com- 
pany, of  determining  the  route  by  which  it  shall  be  carried,  and 
the  rate  which  shall  be  charged,  as  well  as  its  apportionment 
between  the  two.  In  the  case  of  the  application  of  the  East  and 
West  Junction  Eailway  Company  against  the  Great  Western,  a  case 
of  this  kind  came  before  the  Commissioners,  and,  so  far  as  we  can 
judge  from  the  summary  of  the  case  contained  in  the  report  (p.  7), 
the  decision  seems  to  have  been  satisfactory,  although  it  seems  diffi- 
cult to  understand,  if  they  decided  upon  the  Fenny  Compton  route 
as  the  reasonable  route,  and  upon  the  Stratford  route  as  tmreason- 
able,  and  that  seems  to  have  been  the  case,  why  they  suggested  that 
both  these  routes  should  be  made  available  for  through  rates.  In 
another  case,  in  which  they  were  asked  to  determine  a  through  rate 
for  stone  from  the  Bradden  Quarries  to  Widnes,  over  the  London 
and  North-Western  Eailway  Company's  line,  via  Whitchurch  and 
Chester,  a  summons  was  granted,  but  further  proceedings  were 
rendered  unnecessary,  as  the  rate  was  voluntarily  conceded.  We 
have  no  doubt  that  the  Commission  will  be  of  use  in  this  respect 
for  a  time  at  least.  One  of  the  things  the  public  has  to  complain 
of  is  the  way  in  which  small  lines  are  treated  by  the  great  com- 
panies. Small  companies  make  lines  with  a  view  of  tapping  a  new 
district,  and  becoming  feeders  to  one  of  the  great  central  lines  of 
England.  When  made,  they  discover  that  their  lines  have  an  awk- 
ward neighbour  in  the  large  line  to  which  they  supply  traffic.  The 
great  company  will  not  run  trains  to  suit  the  little  company's  line. 
They  cannot  secure  the  advantages  of  through  booking,  and  rates 
which  are  agreed  upon  between  them  are  entirely  in  favour  of  the 
large  company,  and  the  small  gets  nothing  for  its  trouble.  It  finds 
that  it  is  working  at  a  loss,  that  it  has  no  chance  of  developing  the 
capabilities  of  its  line,  and  it  is  glad  to  enter  into  an  agreement  by 
which  the  great  company  undertakes  to  work  the  line,  and  to  pay 
the  small  company  some  proportion  of  the  profits.  Then  it  dis- 
covers that  the  line  is  worked  badly  by  the  'great  company.  If  it 
tries  to  have  matters  adjusted  by  arbitration  it  is  ruined  by  the 
costs,  and  the  decision  is  delayed  from  month  to  month  and  year  to 
year.  During  all  this  time  it  is  getting  nothing  for  its  line,  and 
when  the  great  company  proposes  to  purchase  the  line  for  some- 
thing infinitely  less  than  what  it  cost,  the  little  company  is  glad  to 
accept  the  offer  and  get  rid  of  the  line.     That  used  to  be  the  history 
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of  a  great  many  undertakings.  Now,  however,  the  Railway  Com- 
mission affords  a  valuable  protection  for  small  companies  against 
large.  Now,  if  a  small  company  requires  facilities  for  the  forward- 
ing of  its  traffic  from  a  large  company,  it  can,  by  means  of  an  appli- 
cation to  the  Commissioners,  procure  them.  If  it  desires  to  have  a 
reasonable  rate  declared  for  the  carriage  of  through  traffic,  and  a 
fair  and  reasonable  apportionment  made  between  itself  and  its 
neighbours,  it  can  have  it  by  means  of  an  application  to  this  new 
tribunal  Or,  further,  in  any  case  of  a  dispute  or  difference  between 
itself  and  the  great  company,  it  can  refer  the  matter  to  the  Com- 
missioners for  their  decision,  in  lieu  of  referring  it  to  arbitration,  and 
can  have  the  whole  of  the  case  quickly  and  satisfactorily  disposed 
of.  It  is  to  this  function  of  the  Railway  Commission  that  we 
look  with  most  confidence  as  being  a  thoroughly  successful  experi- 
ment. We  cannot  doubt  that  it  will  be  most  useful  as  an  arbitra- 
tion board.  The  names  and  reputations  of  the  members  of  the 
Commission  give  a  sufficient  guarantee  of  the  ability  with  which  all 
matters  coming  before  it  will  be  dealt.  The  cases  which  have 
already  come  before  them,  and  which  are  alluded  to  in  this  report, 
must,  we  should  say,  have  commanded  the  respect  of  the  public, 
and  will  earn  the  confidence  of  the  railway  companies.  Already 
three  cases  of  this  nature  have  been  decided  by  the  Commissioners. 
There  is  a  power  given  to  the  Commissioners  by  the  8th  section  of 
the  Act  to  hear  and  determine  any  difference  to  which  a  railway 
company  is  a  party,  if  both  the  parties  agree  that  the  matter  should 
be  referred  to  them  for  their  decision.  Already  one  case,  in  which 
a  workman  complained  of  personal  injuries  sustained  through  the 
negligence  of  a  railway  company,  has  been  brought  under  their 
notice  {Day  v.  Tlie  Metropolitan  Railway  Co.).  In  time  they  will, 
we  have  no  doubt,  have  a  great  deal  to  do  in  this  connection. 
Judges,  when  they  find  cases  which  can  be  better  dealt  with  by  an 
arbitrator  than  by  a  jury,  will,  when  a  railway  company  is  a  party, 
instead  of  naming  an  advocate  or  barrister,  suggest  the  reference  of 
the  case  to  the  Commissioners.  A  valuable  body  of  precedents  will 
before  long  be  accumulated  in  connection  with  these  cases  which 
will  render  the  decisions  doubly  valuable,  and  will  render  the  neces- 
sity for  recourse  to  arbitration  more  rare.  In  relation,  then,  to  their 
duties  as  arbitrators,  we  must  regard  the  experiment  wliich  was 
tried  by  the  creation  of  the  Board  of  Railway  Commissioners  as  a 
success;  and  we  are  glad  to  see  that,  by  an  Act  of  last  Session — the 
Board  of  Trade  Arbitrations  Act  1874 — their  usefulness  is  likely 
to  be  extended  still  more,  for  the  Board  of  Trade  has  now  thq  power, 
in  all  cases  in  which  the  duty  devolved  upon  it  of  arbitrating  be- 
tween companies,  or  of  appointing  arbitrators,  to  nominate  the 
Railway  Commissioners ;  and  it  cannot  be  doulDted  that  they  will 
exercise  that  power.  We  mentioned  the  inspectorial  duties  which 
devolved  upon  the  Commissioners,  and  we  are  glad  to  see  from  their 
report  that  these  are  being  performed.    The  l-lth  section  of  the  Act 
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provides  that  every  railway  company  and  canal  company  shall  keep 
at  each  of  their  stations  and  wharves  a  book  or  books  showing  every 
rate  for  the  time  being  charged  for  the  carriage  of  traffic,  other  than 
passengers  and  their  luggage,  from  that  station  or  wharf  to  any  place 
to  which  they  book,  including  aijy  rates  charged  under  any  special 
contract,  and  stating  the  distance  from  that  station  or  w^harf,  of  every 
station,  wharf,  siding,  or  place  to  which  any  such  rate  is  charged.  This 
is  an  impoilant  provision.  It  was  designed  with  a  view  of  giving 
the  public  the  fullest  information  as  to  what  they  were  charged, 
and  also  a  means  of  discovering  whether  the  charges  made  were 
fair  and  reasonable.  This  clause  is  a  useful  addition  to  the  second 
section  of  the  Eailway  and  Canal  Traffic  Act  1854.  The  Com- 
missioners have  taken  it  upon  themselves  to  see  that  these  books 
are  kept  in  the  proper  form,  and  to  see  if  they  afford  to  the  public 
the  information  which  it  was  the  object  of  the  framers  of  the 
Statute  they  should  be  in  possession  of.  Many  of  the  stations  of 
the  various  Eailway  Companies  have  been  visited  for  this  purpose, 
and  the  necessity  for  these  inspections  is  proved  by  the  fact  that, 
"  at  very  few  of  the  stations  visited  was  it  found,  that  what  is  re- 
quired to  be  done  had  been  duly  attended  to."  One  thing  we 
regret,  and  the  Eailway  Commissioners  seem  to  regret  it  too,  and 
that  is,  that  the  Board  of  Trade,  who  were  informed  of  these  contra- 
ventions of  the  Act,  did  not  think  fit  to  cause  an  application  to  be 
made  to  the  Commissioners,  under  the  6th  section  of  the  Act  of 
1873,  for*an  injunction  to  compel  these  defaulting  companies  to 
do  their  duty  by  the  public.  However,  the  Commissioners  signify 
•their  intention  to  continue  their  exertions  to  carry  out  the  pro- 
visions of  the  Act  in  this  particular. 

In  conclusion,  we  must  say  that,  to  our  thinking,  the  Eailway 
Commissioners  have  more  than  justified  their  existence.  All  the 
duty  which  has  fallen  to  them  has  been  well  and  ably  done.  It 
was  not  to  be  hoped  or  expected  that  there  would  be  an  overwhelming 
amount  of  business  during  the  first  year  of  the  existence  of  this 
Court.  Eailway  business  is  a  kind  of  business  which  is  very 
slow,  and  the  idea  that  there  is  now  some  remedy  against  the 
high-handed  dealings  of  liailway  Companies,  that  there  is  an 
easy  and  inexpensive  means  of  procuring  an  adequate  remedy 
in  many  cases  in  which  formerly  the  public  had  to  "  grin  and  bear," 
is  very  slow  in  taking  possession  of  the  public  mind.  A  few 
more  cases,  however,  such  as  those  which  have  been  decided 
during  the  past  year,  will  let  the  public  understand  the  true  work- 
ing of  this  Commission,  and  will  give  them  confidence  to  bring 
their  complaints  before  it. 

One  other  thing  may  be  mentioned  in  conclusion.  At  the  present 
time  a  Eoyal  Commission,  under  the  Chairmanship  of  the  Duke  of 
Buckingham,  and  comprising  amongst  its  members  Earls  Belford, 
De  la  Warr,  and  Haddington,  is  sitting  to  inquire  into  the  cause  of 
railway  accidents,  and  if  possible  to  recommend  some  means  by 
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which  they  may  be  preveiited.  Surely  it  will  suggest  itself  to  that 
Commission  to  recommend  that  the  cause  of  each  railway  accident 
should  be  inquired  into  by  a  competent  tribunal  as  it  occurs,  and 
that  the  negligence  of  the  company  should  be  detennined  once  for 
all  by  that  tribunal,  and  the  compensation  to  be  paid  by  the  com- 
pany be  assessed  by  it.  It  might  also  be  empowered  to  compel 
the  adoption  of  certain  precautions,  even  although  these  necessitated 
structural  changes,  but  if  this  power  were  vested  in  any  Court,  it 
would  require  to  be  used  with  great  discretion,  and  possibly 
guarded  by  certain  limitations.  This  course,  however,  seems  to  us 
to  be  one  of  the  surest  means  of  diminishing  the  frequency  of  rail- 
way accidents,  of  settling  satisfactorily  the  cause  in  every  in- 
dividual case,  of  puting  an  end  to  a  vast  amount  of  unnecessary 
litigation,  which  is  often  harassing  to  the  plaintiffs,  and  which  is 
caused  by  the  stubbornness  and  penuriousness  of  the  company;  and 
finally,  we  are  of  opinion,  that  it  would  be  the  best  means  of  com- 
pelling Eailway  Companies  to  adopt  all  the  best  discoveries  of  science 
and  appliances  of  art  in  connection  with  their  railways,  which  would 
conduce  not  only  to  the  comfort  and  convenience,  but  to  the  safety  of 
the  public.  If  this,  or  something  like  this,  should  be  the  suggestion 
of  the  Royal  Commission,  we  shall  expect  to  see  this  important 
branch  of  jurisdiction  handed  over  to  the  Eailway  Commissioners, 
a  body  which  not  only  by  reason  of  the  ability  of  its  members,  but 
by  the  nature  of  its  construction,  is  admirably  qualified  to  deal  with 
such  cases.  Should  that  be  the  case  we  shall,  we  fear,  see  a  more 
voluminous  report  next  year. 
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Sixth  Eeport  of  the  Judicial  Statistics  of  Scotiand  fob 
the  year  1873, — police  and  crime. 

Since  this  new  important  source  of  information  was  commenced 
under  the  Act  1869,  considering  such  as  forming  a  valuable  con- 
tribution to  the  Science  of  Jurisprudence,  we  have  given  space  for 
an  outline  of  these  Keports.  The  statistics  naturally  divide  them- 
selves into  the  criminal  and  civil  departments.  The  former  divi- 
sion for  the  year  1871  we  analyzed  in  the  Jmimal  of  that  year 
(pp.  533-573),  and  for  the  year  1872  in  our  seventeenth  volume 
(pp.  530-536).  The  statistics  of  the  General  Prison  at  Perth  are 
embodied  in  a  separate  report  by  the  prison  managers.  Their 
report  for  the  year  1873  we  noticed  in  our  July  number  (p.  345). 
There  is  now  before  us  the  Sixth  Eeport  of  the  Judicial  Statistics 
for  1873.  We  shall  confine  our  present  analyses  to  the  criminal 
department,  leaving  the  more  inviting  section  of  the  civil  to  an 
early  number. 
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The  present  volume  commences  with  a  novel  article,  called 
the  "Adjustment  Table"  intended  to  show  discrepancies  between 
consecutive  tables  for  previous  years.  It  certainly  sets  up  no 
slight  claim  for  extreme  accuracy,  since  we  find  explanations  of 
discrepancies  to  the  slight  extent  of  mere  numerals — 1  and  2. 

The  next  table  (p.  3)  is  one  "  comparative  of  the  number  of 
persons  charged  and  disposed  of  by  the  police  in  Scotland  in  the 
three  years  ending  in  1873." 

1871.  1872.  1873. 

In  counties  there  were  per- 
sons apprehended  or  cited 
by  the  police     .  .  24,227      27,021       29,809 

In  burghs  there  were        .  117,417     123,685     125,493 


The  totals  combined  give     141,644    150,706     155,302 

The  first  observation  which  naturally  arises  is  the  steady  and 
melancholy  increase  of  the  criminal  population  both  in  rural  and 
urban  circles.  This  increase  will  be  found  to  go  back  for  several 
prior  years  as  shown  in  our  former  article  (vol.  xvii.  p.  530).  In  1868 
the  number  was  119,628,  increased  in  1873  to  155,302.  The 
ratio  of  increase  is  very  nearly  the  same  in  both  town  and  country. 
But  there  remains  behind  important  subjects  of  inquiry  which  pre- 
vent the  jurist  coming  to  any  rash  conclusion  on  the  mere  rank 
and  file  of  figures.  In  the  first  place,  the  census  of  population  and 
its  variation  requires  to  be  noted,  the  increase  of  police  in  strength 
and  vigilance,  and  still  more  pertinently  the  increase  of  wages  in 
the  labouring  classes,  and  the  consequent  melancholy  attendants  of 
strikes  and  lock-outs,  and  increased  consumpt  of  strong  drinks. 
In  the  next  section  of  the  table  it  is  shown  that  both  in  town  and 
country  the  offences  against  the  person  and  property  have  steadily 
increased  in  the  like  ratio  as  the  number  of  offenders.  But  then 
there  is  a  third  incriminate  or  indefinite  title  of  ''Miscellaneous 
offences^  Without  ascertaining  the  character  of  these  heterogenous 
delicts  which  neither  affect  property  nor  person,  it  is  impossible  for 
the  economist  to  draw  any  practical  or  profitable  conclusion  as  to 
the  extent  or  increase  of  crime  proper, — for  example,  for  the  last 
year  1873,  there  appears  under  the  head  of  offences  against  person 
and  property  the  number  25,408,  whilst  the  figures  attached  to  the 
"miscellaneous"  amount  to  155,302.  How  much  of  this  last 
legion  may  consist  of  maidens  beating  carpets,  or  shopkeepers  non- 
sweeping  their  pavements  in  time  of  snow,  and  especially  the  great 
mass  of  the  incapables  by  reason  of  potent  drink,  who  certainly  are 
truly  off*enders  both  against  person  and  propeiiy,  there  are  no 
means  of  knowledge;  and  thus  the  mere  numbers  stand  only  as  an 
announcement  in  arithmetic,  with  little  of  inductive  value  beyond. 
A  subsequent  table  (p.  22),  however,  to  some  extent  specifies  the 
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miscellaneous  under  twenty-six  classes,  even  setting  down  "  con- 
tempt of  Court "  and  "  begging  '*  as  police  offences,  but  after  such 
minute  enumeration  no  less  than  1727  remain  for  the  counties  as 
"  other  police  offences"  which  it  is  difficult  to  define  after  so  mul- 
titudinous a  prior  classification.  The  table  proceeds  with  the 
results  of  police  proceedings.  The  first  is  placed  under  the  title  of 
*'  tried  at  instance  of  police"  the  second  " committed  for  trial"  and 
the  third,  and  by  far  the  largest  number,  "  neither  in  tlie  one  doss 
nor  the  other"  Now  here  there  exists  matter  for  study  and 
inquiry.  In  the  first  place,  there  are  none  but  trifling  cases  tried  at 
the  instance  of  the  police, — the  Procurator  Fiscal  in  the  Sheriff- 
Court  is  the  proper  functionary  in  all  serious  cases,  neither  can  the 
police  '^  commit  for  trials  The  magistrate  alone  can  exercise  that 
power.  But,  above  all,  there  is  the  startling  result,  that  in  the  year 
1873,  out  of  155,302  persons  apprehended  or  cited,  there  were 
47,667  neither  tried  nor  committed  for  trial,  and  a  similar  result 
will  be  found  in  the  two  previous  years.  Another  table  so  far 
accounts  for  this  number  by  placing  47,100  under  the  head  of 
^* proceedings  dropped"  and  567  "standing  over  untried  at  the 
end  of  the  year."  The  cause  or  reason  of  the  drop  is  nowhere  ex- 
plained, and  perhaps  admits  of  no  satisfactory  explanation.  The 
table  showing  tlie  result  of  trials  is  favourable  when  it  is  considered 
how  often  persons  who,  in  the  heat  of  the  moment,  hasten  with 
highly-coloured  information  to  the  police,  but  in  their  cooler 
moments,  and  when  in  the  witness-box,  tell  a  very  different  tale. 
The  number  convicted  in  1873  (burghs  and  counties  included)  was 
97,401,  whilst  acquitted  there  were  6,361  persons.  The  same  ratio 
exists  throughout  the  three  years.  There  is  a  curious  section  of  the 
table  distinguishing  between  number  of  offences  reported  or  made 
known  to  the  police,  and  "  offences  otJiervme  made  known  to  them 
and  entered  in  their  books,"  and  giving  the  special  classes  of  those 
obtained  by  direct  or  indirect  channels.  This  first  table  is  one  of 
greatest  importance  to  the  statist  and  jurist.  Subsequent  tables 
spread  the  results  of  the  first  table  amongst  the  counties  and  burghs. 
We  formerly  recommended  that  an  additional  column  be  given 
for  the  population  of  each  county  and  bui;gh.  The  occupations 
of  the  population,  and  the  average  rate  of  wages,  with  the  number 
of  dram-shops  and  pawn-shops,  might  form  important  additions. 
These  would  be  found  useful  for  drawing  anything  like  a  sound 
conclusion  as  to  the  cause  and  occasion  of  crime  in  particular 
localities.  In  counties,  of  the  29,809  persons  dealt  with  by  the 
police  in  the  year  1873,  of  males  there  were  25,427,  and  of  the 
softer  sex  4382.  The  burgh  police  tables  are  not  so  flattering  to 
the  female  population,  assigning  to  the  care  of  the  police  39,112  of 
that  sex  against  86,381  of  the  rougher  sex.  Glasgow  stands  worst  in 
this  dark  catalogue, — assigning  50,305  to  the  male,  and  25,078  to  the 
female  race  of  humanity,  whilst  Edinburgh  debits  the  female  with 
4,662,  as  against  7,574  placed  to  the  debit  of  the  masculine. 
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Another  table  reflects  credit  for  the  vigilance  of  the  county  police, 
as  giving  21,839  of  offences  for  which  one  or  more  persons  were 
apprehended  within  the  year  1873,  against  5075  of  offences  for 
which  no  one  was  apprehendeJ. 

A  very  comprehensive  table  (p.  13)  is  given  of  the  number  of 
criminal  offenders  in  Scotland  for  five  years  ending  in  1873.  Of 
course,  as  the  details  show,  it  is  only  such  criminal  offenders  as  are 
brought  under  the  cognizance  of  justice.  This  table  shows  a 
favourable  diminution  of  crime  of  the  serious  character  ranking 
above  the  category  of  mere  police  offences. 

1869..     1870.       1871.       1872.      1873. 


Number  of  offenders  dis- 

posed   of    within    the 

years 

3510 

3100 

2905 

3052 

2721 

Convicted 

2592 

2400 

2184 

2259 

2110 

Acquitted  not  guilty    . 

79 

61 

49 

66 

75 

„          not  proven  . 

217 

183 

192 

201 

188 

Tried  in  High   Court  of 

Justiciary 

126 

93 

99 

97 

116 

At  Circuits 

283 

374 

385 

407 

376 

By  Sheriffs  with  jury  . 

1344 

1100 

999 

1099 

1092 

„          without  a  jury 

1153 

1068 

971 

969 

827 

Sentenced  to  death 

* .  • 

3 

... 

1 

2 

Number  found  to  be  habit 

and  repute  thieves    . 

... 

56 

41 

68 

53 

With  previous  convictions 

824 

943 

830 

837 

818 

Convicted   of  more  than 

one  offence   . 

102 

291 

117 

88 

47 

This  table  affords  material  for  useful  inquiry  by  the  jurist.  It 
will  be  noticed  the  great  proportion  of  acquittals  with  the  medium 
verdict  bf  not  proven  so  peculiar  to  Scotch  caution.  It  is  well 
w^orthy  of  consideration,  whether  on  the  one  hand  jurors  should 
thus  be  enabled  to  escape  the  real  issue  of  guilt  or  innocence,  and 
sacrifice  justice  to  slender  doubt,  or  that  persons  should  be  sent 
back  to  the  world  with  an  indelible  stain  that  they  were  acquitted, 
but  only  with  the  caution  not  to  repeat  the  offence.  This  evil  is 
the  more  apparent  when  it  is  viewed  with  the  fact  of  a  majority 
being  sufficient,  so  that  a  hurried  vote  may  be  at  once  taken 
without  much  deliberation.  Again,  the  question  of  the  old  aggrava- 
tion of  "  hahit  and  repute"  (Hab.  &  Kep  ),  a  character  founded  on 
the  opinion  of  a  brace  of  police  officers,  should  still  form  an  aggrava- 
tion so  serious  to  a  crime  often  of  very  small  account.  In  like 
manner,  differing  as  we  do  from  the  more  sensible  practice  of  Eng- 
lish law,  whether  previous  convictions  should  be  reserved  for  the 
judge,  and  not  unnecessarily  sent  to  the  jury  with  the  certainty  of 
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prejudicing  their  minds  against  the  prisoner.  In  point  of  fact,  it 
comes  to  punishing  him  a  second,  it  may  be  a  third  or  fourth  time, 
for  the  same  crime  already  punished,  and  like  "habit  and  repute" 
raises  bad  character  into  positive  crime.  The  fact  shown  as  to  the 
number  of  old  offenders  is  evidence  of  the  limited  amount  of  the 
real  criminal  population  who,  if  they  could  only  be  reached  and 
restrained,  might  thoroughly  stop  the  source  of  crime  and  its  sphere 
of  development  or  dissemination.  The  limited  number  of  cases 
tried  in  the  High  Court  and  at  Circuits,  when  contrasted  with  the 
numbers  adjudicated  on  by  Sheriffs  with  juries,  leads  to  the  con- 
sideration whether  the  pomp  and  expense  of  Circuits  (trying  the 
same  class  of  crimes)  might  not  now  be  allowed  to  pass  with  the 
many  venerable  institutions  which  once  were.  The  skilled  Sheriffs 
might  surely  be  safely  intrusted  with  the  same  powers  of  inflicting 
penal  servitude  given  to  the  Quarter  Sessions  of  England. 

A  corner  of  the  Tables  affords  unmistakeable  evidence  of  the 
continued  benefit  of  Industrial  Schools  in  diminishing  juvenile 

crime. 

1870.        1871.        1872.         187a 


Under  12  years  of  age  the 

re 

were  tried  in 

27 

52 

30 

27 

Between  12  and  16 

145 

149 

169 

129 

For  many  years  the  General  Prison  at  Perth  had  a  juvenile 
department  for  old  offenders  though  under  the  age  of  16,  in  which 
there  were  generally  a  hundred  and  upwards  of  oft-convicted  youths. 
This  department  has  for  several  years  been  abandoned  for  lack  of 
material.  Mr.  Sydney  Turner,  in  his  Eeport  on  Industrial  Schools 
for  1873,  bears  testimony  to  the  same  purport.  Of  3964  juveniles 
who  had  passed  through  Industrial  Schools  in  the  three  years  end- 
ing on  December  1873, — of  boys  74  per  cent.,  of  girls  79  per  cent, 
were  reported  as  "  doing  well,"  and  only  6.2  per  cent,  of  boys,  and  3.2 
per  cent,  of  girls,  had  been  "  convicted  of  crime.*'  The  Table  of  ages 
(p.  25)  of  convicted  persons  (2110)  during  the  year  1873  is  very 
instructive,  and  is  as  follows : — 

Under  12  years.       16.        21.        30.        40.        50.        60.        Above  60. 

27  129     474     631     451     243     111  44 

The  fact  of  only  four  capital  sentences  having  been  pronounced 
in  the  five  years,  and  only  one  of  which  was  carried  into  execution, 
is  a  matter  which  reflects  no  small  credit  on  the  population,  though 
now  mixed  with  other  nationalities  amongst  whom  human  life  is 
not  esteemed  so  sacred  as  by  the  "  canny  Scot." 

This  department  of  the  volume  concludes  (p.  31)  with  compara- 
tive tables  of  criminal  offenders  disposed  of  in  the  ten  years  ending 
in  1873,  apportioned  amongst  the  various  counties,  but  it  is  not 
apparent  whether  burghs  are  included  in  this  Table.     The  figures 
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show  a  decided  diminution  of  crime  of  a  serious  aspect ;  3212  is  set 
down  against  1864,  whilst  only  2721  appears  under  1873. 

A  separate  department  of  the  Blue  Book  is  devoted  to  "  Prisons 
and  Prisoners."  A  list  (p.  34)  is  given  of  the  62  legalized  prisons 
for  receiving  convicted  prisoners  for  longer  or  shorter  periods.  The 
General  Prison  at  Perth  is  excluded,  for  which  a  separate  report  is 
annually  given,  and  that  for  the  year  1873  was  analyzed  in  our  last 
July  number.  Nevertheless  the  General  Prison  again  appears  in 
some  of  the  Tables  in  this  Report.  A  table  (p.  35)  gives  the  average 
daili/  number  of  criminal  and  civil  prisoners  in  the  Prisons  of  Scot- 
land, beginning  with  1840  and  ending  with  1873.  On  the  first- 
named  year  the  daily  average  of  criminals  was  1940,  and  in  the 
last  year  2721 ;  108  debtors  in  1840  against  61  in  1873.  These 
figures,  however,  give  no  positive  information,  seeing  that  the 
daily  average  excluding  the  length  of  detention  nowise  elucidates 
the  actual  number  of  inmates.  A  phalanx  of  most  minute  tables 
follow,  which  must  have  cast  an  enormous  labour  on  officials  to 
collect  and  report,  and  as  much  in  tabulating,  but  the  positive 
benefit  in  any  sense  it  is  diSicult  to  guess.  Take,  for  example,  as 
detailed  for  each  separate  prison  in  Scotland,  the  "  average  duration 
of  confinement  of  each  criminal  prisoner;"  next  the  "  average  daily 
number  in  confinement  both  of  criminal  and  civil  prisoners;"  then 
the  "  average  daily  number  of  criminal  prisoners  in  the  four  quarters 
of  the  year,"  and  the  actual  number  of  both  classes  at  midnight  on 
the  last  day  of  the  year.  This  table  of  averages  can  by  no  possi- 
bility give  any  clue  to  the  absolute  number  which  is  given  in  the 
other  tables.  It  is  not,  therefore,  matter  of  surprise  that  opposite 
a  good  number  of  prisons  no  figures  are  attached  to  several  of  the 
many  columns.  Similar  instances  of  the  useless  may  be  seen  as  to 
the  ages  of  prisoners  who  for  prison  offences  have  incurred  summary 
punishment,  and  the  minute  nature  of  these  punishments,  as  well 
as  the  seven  stages  of  education  when  prisoners  entered,  and  the  three 
degrees  of  improvement  when  discharged.  The  ages  of  such  pri- 
soners, and  how  long  under  surgical  aid  and  "  off  work,"  is  of  very 
small  interest,  and  from  the  blanks  opposite  the  various  queries, 
seem  to  indicate  a  very  high  state  of  hygiene  in  Scotch  prisons, 
or  the  unwillingness  or  inability  of  keepers  of  prisons  to  give  the 
desired  information.  One  important  fact,  however,  is  that  422 
prisoners  are  recorded  as  "  having  learned  a  trade  in  prison."  But 
of  these,  353  were  so  taught  in  the  General  Prison ;  Dundee  claims 
34;^  15  are  set  down  to  Inverness;  Edinburgh  and  Glasgow  report 
none  under  this  important  ]iead. 

The  Table  of  civil  prisoners  (p.  53)  during  the  year  1873  gives 
600  as  the  total — 570  being  males,  and  30  being  of  the  other  sex. 
Of  fines  and  forfeitures  under  £8,  6s.  8d.,  there  were  35  prisoners, 
all  of  the  masculine  sex ;  above  that  sum  and  below  £20  there  were 
the  gi-eatest  number,  249 — 233  males  and  16  females.  Only  three 
debtors  were  committed  for  sums  above  £500,  and  none  for  sums 
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above  £1000.  This  table  certainly  either  establishes  a  veiy  high 
standard  of  commercial  and  mercantile  morality,  or  perhaps,  what  is 
the  real  truth,  of  generosity  on  the  part  of  sufiering  creditors.  The 
highest  number  of  civil  prisoners,  as  might  be  expected,  is  in  Glas- 
gow Prison,  179,  and  the  next  is  Edinburgh  with  83.  It  is  matter  of 
grave  consideration  how  long  the  anomaly  is  to  continue,  that 
whilst  in  England  imprisonment  for  civil  debts  is  absolutely  abol- 
ished, except  for  small  debts  under  County  Court  orders,  in  Scot- 
land imprisonment  for  small  debts  (below  £8,  6s.  8d.)  is  also 
abolished,  but  such  coercion  or  punishment  is  permitted  for  larger 
sums.  Decrees  in  Small  Debt  Courts  in  Scotland,  since  the  aboli- 
tion of  arrestment  of  wages,  are  utterly  wortliless,  and  these  courts 
are  now  in  a  great  measure  closed  as  next  to  useless. 

There  are  a  number  of  minor  tables  of  deaths,  successful  escapes 
and  recaptures,  with  most  exhaustive  financial  details  of  income 
and  expenditure,  some  of  which  may  well  claim  the  attention  of 
Prison  Boards.  The  highest  return  under  the  head  of  "  average 
profit  per  prisoner  for  work  sold"  is  assigned  to  Inverness,  which 
is  set  down  at  £5,  9s.  8d.,  whilst  the  average  loss  on  prisoners' 
work  is  solely  claimed  by  Kirkcudbright  at  £1,  12s.  2d.  By  some 
rather  inscrutable  process  of  calculation,  the  average  loss  by  work 
on  all  the  prisoners  collectively  is  set  down  at  2d.  per  prisoner. 
This  forms  no  very  encouraging  symptom  of  the  work  system  in 
prisons.  The  highest  sum  as  the  **  real  cost  for  each  prisoner"  is  set 
down  against  Stonehaven  at  £59,  6s.  3d.,  and  the  lowest  is  assigned 
to  Greenock  at  £14,  lis.  lid.  The  average  cost  of  the  whole  prisons 
in  Scotland,  including  the  General  Prison,  is  set  down  at  £22,  lis.  2d 
for  each  prisoner.  ^ 

We  finish  our  task  (not  over  delectable),  whilst  complimenting 
the  immense  labour  of  all  concerned  in  the  production  of  this 
voluminous  mass  of  figures,  but  regretting  that  so  much  labour  and 
cost  have  been  expended  on  matters  unproductive  of  any  real  pubhc 
benefit.  A  vast  deal  appears  as  the  mere  dry  bones  of  a  skeleton, 
without  any  sign  of  vitality.  If  the  Q.  E.  D.  was  annexed  to  each 
table,  showing  the  Cui  hoTW,  it  would  be  very  gratifying,  if  such 
were  at  all  possible.  We  venture  again  humbly  to  suggest  that 
much  more  limited  returns  might  suffice,  as  a  great  deal  could  be 
dispensed  with  as  perfect  surplusage,  and  attended  with  not  the 
least  practical  benefit.  H.  R 
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Our  old  Acts  of  Sederunt  afford  a  not  unprofitable  field  of  research 
to  the  legal  antiquary  or  historian.  The  more  modern  specimens 
of  this  species  of  legislation — produced  at  rare  intervals  and  only 
of  necessity — always  dignified,  and  strictly  confined  within  the 
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judicial  sphere,  are  doubtless  very  useful  to  the  legal  practitioner ; 
but  they  will  give  very  little  assistance  to  the  future  historian. 
But  with  the  old  Acts  preserved  to  us  in  various  collections  it  is 
different.  They  are  nearly  all  quaint — and  sometimes  amusing — 
displaying  a  primitive  simplicity  of  manners,  giving  us  occasional 
peeps  of  what  was  going  on  outside  the  Parliament-House,  and 
dealing  with  an  immense  variety  of  matters  great  and  small.  To 
anyone  who  was  wholly  unacquainted  with  Scotch  history  or  institu- 
tions, such  a  book  as  "  Mr.  Tait*s  Acts  of  Sederunt*'  would  form 
rather  a  puzzle.  He  might  have  some  difficulty  in  determining  the 
precise  nature  and  functions  of  the  Court  of  Session.  At  one  time, 
as  he  turned  over  the  pages,  he  might  imagine  it  to  have  been  a 
legislative  assembly ;  at  another,  a  municipal  association  for  the 
regulation  of  weights  and  measures.  Then,  as  he  went  on,  the 
surprising  number  of  sentences  of  all  sorts  imposed  might  at  least 
lead  him  to  the  conclusion  that  it  was  a  criminal  court.  Our 
Judges  in  those  days  must  have  been  very  busy  men,  burdened 
with  a  vast  number  of  cases.  Besides  their  legitimate  work,  which 
it  is  to  be  presumed  they  perfonned  to  the  satisfaction  of  the  com- 
munity, they  regulated  gi*eat  matters  of  State,  supplemented  what 
was  wanting  in  statute  law,  while  at  the  same  time  they  suppressed 
unreasonable  butohers  and  other  tradesmen,  took  a  most  fatherly 
interest  in  the  doings  of  every  member  of  the  Bar,  were  the  most 
vigorous  supporters  of  all  decorum,  and  the  stern  enemies  of  in- 
decency and  profanity.  They  seem  to  have  had  a  special  love  for 
exercising  the  limited  criminal  jurisdiction  which  is  conferred  on 
the  Court  of  Session,  and  many  were  the  perjurers  and  fraudulent 
bankrupts  who  stood  trembling  before  the  Bar.  To  those  who  love 
paternal  legislation,  "  the  auld  fifteen"  must  appear  legislators  of 
the  right  sort.  The  slightest  occasion  was  sufficient  to  call  forth 
an  Act  of  Sederunt,  the  ready  remedy  for  every  ilL 

A  curious  question  is  not  unnaturally  raised.  Did  the  Court  of 
Se^ssion  not  exceed  its  jurisdiction,  and  assume  powers  never  con- 
ferred upon  it,  when  it  passed  certain  of  those  Acts  ?  The  right  to 
frame  Acts  of  Sederunt  given  by  the  old  statutes  to  the  Court  is 
of  rather  a  limited  character.  The  Act  1537,  c.  43  (one  of  a  series 
by  which  the  Court  of  Session  was  instituted),  commands  "the 
Chancellor,  President,  arid  Lords  of  the  Session,  to  advise,  counsel 
and  conclude  upon  sik  rules,  statutes  and  ordinances  as  sail  be 
thocht  be  them  expedient  to  be  observed,  and  keiped  in  their 
manner  and  ordour  of  proceeding  at  all  times,*'  such  ordinances  to 
be  afterwards  ratified.  The  later  Statute  1540,  c.  93,  which  ratifies 
the  institution  of  the  College  of  Justice,  gives  a  similar  power  to 
make  Act5,  etc.,  "  for  ordouring  of  process  and  haistie  expedition 
of  justice." 

Sir  George  Mackenzie,  in  his  Observations  on  the  Sixth  Parliament 
of  King  James  F".,  remarks  upon  the  former  of  these  Acts:  "This 
Act  is  tlie  warrant  that  the  Lords  have  for  making  Acts  of  Sederunt ; 
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but  these  Acts  are  to  reach  no  further  than  the  ordering  of  fonns 
of  process  or  the  regulating  their  own  house,  and  therefore  this  Act 
says,  In  advidiig  and  making  of  their  rules  and  institutes  for  the 
order  of  jxistice.  This  same  power  is  almost  allowed  by  all  nations 
to  their  supreme  judicatures."  It  is  obvious  therefore  that  this 
power  could  never  have  been  properly  exercised  beyond  the  limits 
to  which  we  are  now  accustomed  to  see  it  confined. 

The  old  Judges  seem  to  have  exceeded  their  authority  in  two 
ways.  And  first,  they  appear  to  have  wandered  out  of  the  sphere 
of  a  Court  of  Justice  altogether.  Thus,  by  the  Act  of  Sederunt  6th 
July  1692,  the  prices  of  French  and  Spanish  wines  are  regulated, 
and  (the  connection  is  not  very  apparent)  the  magistrates  are 
recommended  to  remove  all  strange  beggars  from  the  town  within 
a  certain  day,  and  to  allow  none  to  beg  except  those  who  have 
badges.  Then  again,  by  the  Act  of  July  8,  1725,  **  the  Lords  of 
Council  and  Session,  taking  into  their  consideration  the  frequent 
abuses  in  vending  and  retailing  bad  two  penny  ale,"  go  on  to  fix  the 
price  at  which  brewers  are  to  selL  The  Edinburgh  butchers  seem 
as  a  class  to  have  incurred  their  displeasure,  as  on  more  than  one 
occasion  they  passed  Acts  of  Sederunt  to  enforce  the  statute  for 
selling  butcher  meat  by  weight.  If  these  Acts  were  passed  in 
virtue  of  the  so-called  twhile  qffidum  of  the  Court  of  Session,  surely 
a  most  unreasonable  view  must  have  been  entertained  as  to  what 
that  nohile  offtdum  entitled  them  to  do.  It  is  however  possible  that 
the  Judges  in  such  cases  were  acting  not  in  their  ordinary  capacity, 
but  in  virtue  of  special  powers.  But  it  is  curious  to  observe  that  a 
statute,  when  sought  to  be  enforced,  was  in  the  habit  of  being 
backed  up  by  Acts  of  Sederunt.  The  thunderbolts  of  the  Court 
of  Session  thus  hurled  at  ofienders,  cannot,  we  would  sufipose,  have 
been  dangerous  missiles.  But  there  is  a  more  serious  chaise 
which  may  be  brought  against  our  Judges,  for  they  seem  to  have  from 
ime  to  time  indulged  in  the  luxury  of  making  as  well  as  of  adminis- 
ering  and  enforcing  the  law.  Thus  by  the  Act  of  Sederunt,  28th 
'/eb.  1662,  the  pari  passu  ranking  of  all  creditors  of  a  deceased 
person  doing  diligence  within  six  months  after  his  death  was 
introduced.  By  that  of  29th  July  1 735,  voluntary  dispositions  in 
favour  of  creditors  by  notour  bankrupts  are  declared  to  be  null, 
and  a  pari  passu  ranking  of  creditors  is  provided  for.  The  in- 
terests of  creditors  poinding  and  arresting  are  further  protected  by 
the  Act  of  10th  August  1754.  It  will  be  observed  that  these  three 
Acts  of  Sederunt  aU  relate  to  insolvency,  and  were  passed  to  remedy 
crying  evils  which  the  statute  law  had  not  removed.  The  two 
latter  Acts  just  mentioned  were  each  declared  to  be  in  force  for  a 
limited  period  only,  and  it  has  been  suggested  that  this  declaration 
was  due  to  a  conviction  in  the  minds  of  the  Judges  that  they  were 
exceeding  their  powers.  That  the  Court  on  more  than  one  occasion 
originated  what  afterwards  became  law  by  Act  of  Parliament  is 
clear  from  the  terms  of  some  of  our  old  statutes.    Thus  by  1621, 
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c.  18,  tbe  King  "perpetually  confirms  the  Act  of  the  Lords  of 
Council  and  Session  made  against  Dyvours  and  Banckrupts  at 
Edinburgh  the  12  daye  of  Julie  1620,  and  ordains  the  same  to 
have  and  take  full  effect  and  execution  as  a  necessary  and  profit- 
able law."  That  the  Judges  of  old  did  exceed  their  jurisdiction  is 
admitted  by  their  successors  in  their  report  to  the  House  of  Lords 
upon  Acts  of  Sederunt,  dated  27th  February  1810. 

Being  called  upon  by  the  House  of  Lords  to  distinguish  those 
Acts  of  Sederunt  which  are  strictly  rules  of  Court  from  those  that 
explain  or  affect  the  law,  they  instance  as  examples  of  the  latter 
class  several  which,  in  their  opinion,  "  required  the  authority  of  the 
Legislature  to  give  them  force."  On  the  other  hand,  there  is  a  sort 
of  vindication  of  the  Court  of  Session  from  the  charge  we  ai*e  now 
considering  by  Sir  Hay  Campbell,  in  his  preface  to  a  Collection  of 
Acts  of  Sederunt,  published  in  1811. 

Every  one  will  however  admit  that,  although  the  means  used 
may  have  been  unconstitutional,  the  objects  aimed  at  by  our  Judges 
in  their  legislation  were  very  reasonable.  A  somewhat  similar 
instance  of  improper  legislation  is  afforded  by  the  doings  of  the 
well-known  Committee  of  Articles,  which,  being  appointed  to  pre- 
pare Bills,  took  to  passing  Acts.  But  their  proceedings  were  of  a 
much  more  dangerous  character.  The  Judges  were  formerly  in  the 
habit,  by  means  of  Acts  of  Sederunt,  of  declaring  to  the  lieges  what 
course  they  would  pursue  in  a  particular  class  of  cases.  They  dealt 
not  only  with  the  particular  case  before  them  at  the  time,  but  de- 
clared a  general  opinion  upon  the  point  of  law  involved  It  must 
be  remembered  that  this  was  at  a  time  when  decisions,  if  reported 
at  all,  were  made  public  long  after  they  had  been  delivered  from 
the  Bench. 

We  have  said  that  these  Acts  of  Sederunt  are  valuable  from  an 
historical  point  of  view.  They  throw  light  upon  the  manners  and 
customs  of  the  times  in  which  they  were  passed.  Several,  for 
example,  relate  to  the  attempts  made  by  suitors  to  influence  Judges. 
It  is  well  known  that  at  one  period  the  Judges  (who  were  not  kinless 
loons)  were  suspected  of  being  unduly  influenced  in  their  decisions 
by  considerations  of  friendship — and  even  by  bribes.  Our  readers 
will  remember  the  story  of  the  Scotch  litigant  who  abandoned  his 
case  in  despair  upon  seeing  Ids  opponent  driving  up  to  Court  with 
the  Judge.  The  Act  of  Sederunt  of  1 2th  June  1 632, " anent  SoUicita- 
tions,*'  restricts  "parties  having  actiouns,"  and  "coming  to  sollicit  or 
give  informatioun  to  the  Lords,"  to  certain  hours,  and  declares  that 
any  of  the  judges  who  may  admit  them  to  their  houses  at  other 
times  shall  forfeit  the  Sederunt  of  that  day.  The  object  of  this  Act 
is  ostensibly  to  afford  time  to  the  Judges  in  preparing  for  hearings. 
The  preamble  of  the  Act  of  Sederunt  6th  November  1677,  after 
referring  to  former  Acts  passed  with  a  similar  object,  sets  forth  that 
the  Lords  "  have  no  regaird,  but  are  troubled  with  such  solicitations, 
it  being  their  duty  and  design  to  do  justice  to  all  impartially  with- 
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out  respect  of  persons;  notwithstanding  of  which  Acts  and  en- 
deavours of  the  Lords,  the  same  have  been  revived  upon  pretence  of 
giving  information  in  the  cause."  By  this  Act  all  verbal  informa- 
tions to  Judges  are  forbidden,  and  parties  contravening  it  are  to  be 
fined  according  to  their  rank  and  position  in  life.  Bold  suitors 
seem  to  have  braved  the  penalties  of  this  Act,  or  at  all  events  it  does 
not  seem  to  have  had  the  effect  of  clearing  away  suspicions  from 
the  public  mind  as  to  judicial  integrity ;  for  by  Act  of  Sederunt 
24th  December  1679,  the  Lords  declare  their  willingness  to  "  purge 
themselves  concerning  their  receiving  any  solicitation  or  verball  in- 
formation in  the  cause,  if  it  shall  either  be  desired  by  the  parties, 
or  moved  by  any  of  their  own  number."  At  one  time  there  were 
two  modes  of  passing  for  the  Bar, — either,  as  at  present,  by  standing 
a  Faculty  examination,  or  by  presenting  a  bill  to  the  Judges  who 
examined  the  candidates  themselves.  But  lest  any  partiality  should 
be  suspected,  it  was  provided  by  tlie  Act  of  Sederunt  24th  Novem- 
ber 1691,  that  "no  person  shall  be  admitted  advocate  being  cousin- 
german,  or  of  any  nearer  degree  of  kindred  to  any  of  the  Lords 
ordinar  or  extraordinary,  unless  they  undergo  the  ordinary  tryall, 
and  that  this  shall  be  extended  to  degrees  of  afidnity  also  weU  as 
consanguinity." 

If  we  are  to  judge  from  the  number  of  Acts  of  Sederunt  which 
they  passed  relating  to  the  Bar,  the  interest  exhibited  by  the  Bench 
in  those  who  pleaded  before  them  must  have  been  considerable.  The 
**  Act  (3rd  February  1685)  in  favours  of  the  Advocats  anent  the 
ordering  the  Gutter  House,"  gives  a  curious  picture  of  the  Parlia- 
ment House  of  that  day :  "  The  multitude  of  persones  not  concerned 
nor  priviledged"  who  infested  the  several  bars ;  the  **  parties  and 
witnesses  disdaining  to  go  to  the  ordinar  place  appoynted  for  them 
to  be."  Things  were  so  bad,  that  a  fine,  suggested  by  the  Faculty, 
was  imposed  by  the  Lords  upon  disorderly  persons.  But  members 
of  the  Bar  who  misbehaved  met  with  no  mercy.  By  the  Act  9th 
July  1709,  advocates  using  improper  expressions  in  their  pleadings 
towards  either  the  Judges  or  parties  were  ordered  to  be  debarred. 
The  Act  20th  June  1710  was  passed  for  the  purpose  of  suppressing 
profane  language  within  the  Parliament  House.  Extravagance  ancl 
dissipation  in  the  youthful  members  of  the  profession  is  discouraged 
by  a  very  curious  Act,  entitled  an  "  Act  for  restraining  expences  at 
the  publick  and  private  examination  of  Advocates,"  passed  on  15th 
January  1704,  and  by  which  the  Lords,  "  considering  the  custom 
of  treating  at  the  public  and  private  examination  of  advocates  is 
becoming  a  great  and  unnecessary  expence,  and  many  ways  incon- 
venient," prohibited  all  candidates  from  inviting  or  being  present 
at  any  entertainment  upon  the  day  of  examination  or  admission, 
and  provides,  "  in  case  the  saids  candidates  shall  be  found  to  be  in 
any  tavern  or  place  of  entertainment  in  a  company  above  the  num- 
ber of  five  persons  upon  any  of  the  days  forsaid,  they  shall,  \\4thout 
furder  evidence  or  probation,  be  presumed  to  have  contraveened" 
A  penalty  of  five  hundred  merks  is  imposed,  one-half  to  be  paid  to 
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the  Faculty  for  the  use  of  their  Library,  and  the  other  to  be  depo- 
sited with  the  eldest  Clerk  of  Session,  to  abide  the  directions  of  the 
Court  Here  is  a  glorious  opportunity,  if  the  Faculty  will  only 
assert  the  right  conferred  upon  them,  of  getting  money  for  some  of 
the  many  projects  connected  with  the  Library.  Could  not  a  claim 
be  brought  against  all  within  the  prescriptive  period  who  have 
adjourned  to  taverns  or  given  dinners  upon  the  day  of  their  admis- 
sion to  the  Bar  ?  The  present  writer  feels  perfectly  safe,  as,  although 
at  that  time  ignorant  of  this  Act  of  Sederunt,  he  did  not  indulge 
in  any  frivolities  when  called. 

Towards  the  agents  the  Court  used  to  exhibit  quite  a  fatherly 
spirit.  We  give  the  following  entry  from  the  Books  of  Sederunt, 
of  date  15th  June  1738 : — "  The  writers  to  the  signet,  according  to 
ancient  custom,  compeared  in  their  gowns,  and  desired  to  know  the 
Lords'  pleasure  as  to  any  injunctions  they  thought  fit  to  give  them 
in  the  execution  of  their  office ;  the  Lords  recommended  to  them  to 
observe  the  ancient  stile,  to  preserve  a  character  unblameable  in 
their  practise,  and  to  instruct  those  under  them  to  behave  with 
honesty  and  fidelity  with  those  that  employ  them  and  in  managing 
processes,  which  would  be  a  great  ease  to  the  Bench,  and  a  benefit 
to  the  whole  leidges." 

There  are  many  other  curious  things  contained  in  the  old  Acts 
of  Sederunt.  We  have  selected  such  as  relate  to  the  legal  pro- 
fession, and  must  refer  our  readers  to  the  collections  of  Tait  and 
Campbell  for  others.  In  course  of  time  the  Acts  have  become  more 
formal,  more  dignified,  probably  more  reasonable,  but  certainly 
less  interesting.  The  old  race  of  Judges,  with  their  despotic  dis- 
positions— their  perfect  confidence  in  the  powers  which  they 
wielded — their  bold  interference  with  Bar  and  public  alike, — men 
who  ventured  to  dictate  to  an  Edinburgh  Town  Council  and  to 
lecture  the  Society  of  Writers  to  the  Signet, — have  all  disappeared. 
Time  has  taught  Judges,  as  it  has  taught  others,  that  reverence  and 
decency,  prudence  and  economy,  cannot  be  produced  by  means  uf 
pains  and  penalties.  The  constituted  authorities  are  all  now  so 
strong  in  their  own  departments,  that  the  bench  of  Judges  are  no 
longer  needed  to  fix  the  price  of  wines  or  the  weight  of  meat.  But 
these  old  Acts  of  Sederunt  must  be  viewed  not  merely  as  specimens 
of  quaint  and  primitive  legislation — many  of  them  exhibit  much 
wisdom  and  discretion,  and  show  us  that  all  along  the  Court  of 
Session  has  done  a  good  work  in  Scotland.  W.  G,  S.  M. 


STATUTES  OF  1874  (37  &  38  VICTOEIA;  AFFECTING 
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Betting  Act  (cap.  15). 
This  Act  extends  to  Scotland  the  provisions  of  the  English  "  Act 
for  the  Suppression  of  Betting  Houses"  (16  &  17  Vict.  cap.  119). 
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For  the  convenience  of  those  of  our  readers  who  do  not  happen  to 
possess  a  collection  of  the  English  statutes,  we  quote  the  leading  pro- 
visions of  the  Act  referred  to.  After  reciting  that  a  kind  of  gaming 
had  sprung  up  "  tending  to  the  injury  and  demoralization  of  impro- 
vident persons  by  the  opening  of  places  called  betting-houses  or 
offices,  and  the  receiving  of  money  in  advance  by  the  owners  or 
occupiers  of  such  houses  or  offices,  or  by  other  persons  acting  on 
their  behalf  on  their  premises,  to  pay  money  on  events  of  horse 
races  and  the  like  contingencies,"  it  is  enacted  by  section  1  that 
"  no  house,  office,  room,  or  other  place  shall  be  opened,  kept,  or 
used  for  the  purpose  cif  the  owner,  occupier,  or  keeper  thereof, 
or  any  person  procured  or  employed  by,  or  acting  for  or  on  behalf 
of,  such  owner  or  occupier,  or  keeper,  or  person  using  the  same,  or  of 
any  person  having  the  management,  or  in  any  manner  conducting 
the  business  there  of  betting  with  persons  resorting  thereto,  or  for 
the  purpose  of  any  money  or  valuable  thing  being  received  by  or  on 
behalf  of  such  owner,  occupier,  keeper  or  person  as  aforesaid,  as  or 
for  the  consideration  for  any  assurance,  undertaking,  promise  or 
agreement,  express  or  implied,  to  pay  or  give  thereafter  any  money 
or  valuable  thing  on  any  event  or  contingency,  of  or  relating  to  any 
horse  race,  or  other  race,  fight,  game,  sport  or  exercise,  or  as  for  the 
consideration  for  securing  the  paying  or  giving  by  some  other 
person  of  any  money  or  valuable  thing  on  any  such  event  or  con- 
tingency as  aforesaid;  and  every  house,  office,  room,  or  other 
place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any  of 
them,  is  hereby  declared  to  be  a  common  nuisance,  and  contrary 
to  the  law."  Section  2  enacts  that  every  house,  etc.,  opened  or 
kept  for  any  of  the  aforesaid  purposes  shall  be  deemed  a  common 
gaming-house  within  the  meaning  of  the  Act  8  &  9  Vict,  cap.  109, 
to  amend  the  law  concerning  games  and  wagers.  Section  3  enacts 
that  **  any  person  who,  being  the  owner  or  occupier  of  any  bouse, 
office,  room,  or  other  place,  or  a  person  using  the  same,  shall  open, 
keep,  or  use  the  same  for  the  purposes  hereinbefore  mentioned 
(sec.  1),  or  either  of  them,  and  any  person  who,  being  the  owner 
or  occupier  of  any  house,  room,  office,  or  other  place,  shall  know- 
ingly and  wiKully  permit  the  same  to  be  opened,  kept,  or  used  by 
any  other  person  for  the  purposes  aforesaid,  or  either  of  them ;  and 
any  person  having  the  care  or  management  of,  or  in  any  manner 
assisting  in  conducting  the  business  of  any  house,  office,  room,  or 
place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  either  of 
them,  shall,  on  summary  conviction  thereof  before  any  two  Justices 
of  the  Peace  [in  Scotland  before  the  SheriflT  or  his  Substitute,  at  the 
instance  of  the  Procurator-Fiscal  or  any  private  person],  be  liable 
to  forfeit  and  pay  such  penalty,  not  exceeding  £100,  as  shall  be 
adjudged  by  such  Justices,  and  may  be  further  adjudged  by  such 
Justices  to  pay  such  costs  attending  such  conviction  as  to  the  said 
Justices  shall  seem  reasonable,  and,  on  the  non-payment  of  such 
penalty  and  costs,  or  in  the  firot  instance,  if  to  the  said  Justices 
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« 

it  shall  seem  fit,  may  be  committed  to  the  common  gaol  or  house 
of  correction,  with  or  without  hard  labour,  for  any  time  not  exceed- 
ing six  calendar  months." 

The  Act  which  is  now  extended  to  Scotland  thus  prohibits  the 
keeping  or  using  a  place  for  the  purpose  of  its  owner,  occupier, 
or  keeper,  or  any  person  using  the  same,  betting  with  persons  re- 
sorting thereto,  or  for  the  purpose  of  betting  deposits  being  received 
on  the  event  of  a  horse  race  or  sport  of  that  kind ;  and  the  owner 
or  occupier  of,  or  person  using  the  place,  who  keeps  or  uses  it  for 
the  purposes  mentioned,  or  the  owner  or  occupier  who  knowingly 
permits  it  to  be  used  for  these  purposes,  or  any  person  concerned 
with  the  conduct  of  the  business  of  such  a  place,  is  liable  to  a 
penalty. 

Besides  extending  to  Scotland  the  provisions  of  the  Act  of  1853 
(which  was  introduced  and  carried  by  Chief-Justice  Cockburn)  the 
new  Act  (section  3)  creates  a  new  class  of  offences  by  prohibiting 
the  sending  or  publishing  of  letters,  or  other  intimations,  whereby 
it  is  made  to  appear  that  on  application  information  will  be  given 
as  to  such  bets  or  wagers  or  such  events  or  contingencies  as  are 
mentioned  in  the  Act  of  1853.  The  first  Act  was  intended  to  sup- 
press betting  houses ;  the  new  Act  was  intended  to  put  down  what 
are  called  "  tipsters/'  But  it  is  very  obvious  that  the  third  section 
of  the  new  Act  will,  if  carried  out,  suppress  a  great  deal  more  than 
was  intended.  On  a  grammatical  construction  of  section  3,  sub- 
section 2,  it  is  clear  that  "every  person"  who  sends  "any  letter" 
asking  "any  person"  to  apply  to  "any  person"  for  "information 
with  respect  to  any  event  or  contingency  of  or  relating  to  a  horse 
race"  will  be  liable  to  a  penalty. 

Bar  Admission  Stamp  (cap.  19). 

The  Stamp  Act  of  1870  enacted  that  the  stamp  duty  payable  on 
admission  to  the  English,  Scotch,  and  Irish  bars  should  be  £50 ; 
and  further  that,  on  the  admission  of  an  Irish  barrister  to  the  Eng- 
lish bar,  or  of  an  English  barrister  to  the  Irish  bar,  the  stamp  duty 
should  be  £10,  which  sum  of  £10  should  go  not  into  the  Exchequer, 
but  into  the  funds  of  the  Society  of  King's  Inn,  Dublin,  the  sum 
going  into  the  Exchequer  in  no  case  exceeding  £50.  The  present 
Act  makes  similar  provisions  as  to  the  case  of  persons  transferring 
themselves  from  the  Scotch  to  the  English  or  Irish  bars,  or  vice 
versa.  Thus  an  advocate,  on  being  admitted  to  the  English  bar, 
pays  no  additional  stamp  duty;  if  he  is  admitted  to  the  Irish  bar  he 
pays  £10.  From  these  Acts  it  appears  that  a  barrister  in  England 
or  an  advocate  in  Scotland,  on  his  admission,  pays  £50  to  Govern- 
ment, a  barrister  in  Ireland  only  £40 — ^which,  we  suppose,  is 
another  Irish  grievance. 

Churches  and  Chapels  Exemption  {Scotland)  Act  (cap.  20). 
The  Act  28  &  29  Vict.  cap.  62,  provided  that  no  poor-rates 
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should  be  exigible  in  respect  of  any  premises  exclusively  appro- 
priated to  religious  worship,  and  that  no  such  rates  should  be  levied 
from  such  premises  although  part  thereof  should  be  used  for  Sunday 
or  infant  schools  or  for  the  charitable  education  of  the  poor.  The 
present  statute  extends  the  exemption.  Ground  exclusively  appro- 
priated as  burial  ground  is  added  to  the  list  of  subjects  exempted, 
and  the  rates  from  which  the  subjects  are  exempted  are  now  all 
county,  burgh,  parochial,  or  other  local  rates. 

Revenue  Officers  Disabilities  Act  (cap.  22). 

The  Act  31  &  32  Vict.  c.  73,  removed  the  disqualification  of 
persons  engaged  in  the  management  or  collection  of  the  i-evenue  to 
vote  in  Parliamentary  elections.  This  statute  did  not,  however, 
repeal  some  sections  in  old  Acts  which  subjected  certain  servants 
of  the  Crown  to  severe  penalties  for  interfering  in  these  elections. 
The  present  Act  does  so,  repealing  12  &  13  Will  III.  c.  10  (an  Eng- 
lish Act),  sect.  89,  which  prohibited,  under  a  penalty  of  £100,  any 
otficer  of  the  customs  endeavouring  to  persuade  any  elector  to  give 
his  vote  or  dissuade  any  elector  from  giving  his  vote  at  a  Parlia- 
mentary election ;  1  Anne,  cap.  11,  section  45,  which  imposed  a 
similar  prohibition  on  officers  of  the  post  office ;  10  Anne,  cap.  18, 
section  198,  which  imposed  the  like  prohibition  on  the  officers  en- 
gaged in  the  collection  of  the  duties  on  **  sope,"  paper,  silk,  hackney 
carriages,  and  a  number  of  other  articles,  most  of  which  duties  are 
now  repealed.  Section  6  of  the  Act  2  &  3  Vict.  cap.  71,  which 
prohibited  the  London  police  magistrates  and  the  officials  in  their 
courts  from  voting  at  or  interfering  in  Parliamentary  elections  in 
the  metropolitan  districts,  is  also  repealed. 

Herring  Fishery  Barrels  (cap.  25). 

This  Act  repeals  so  much  of  55  Geo.  III.  cap.  94,  as  prohibits 
white  herrings  from  being  cured,  packed,  etc.,  in  fir  barrels. 

Conjugal  Bights  (Scotland)  Amendment  Act  (cap.  31). 

This  Act  confers  upon  Sheriffs  a  jurisdiction  which  up  till  now 
was  possessed  exclusively  by  the  Court  of  Session  as  to  applications 
by  wives  deserted  by  their  husbands,  for  orders  to  protect  property 
which  they  have  acquired,  or  may  acquire,  by  their  own  industry 
alt3r  such  desertion.  Edictal  citation  may  be  made  without  the 
concurrence  of  the  Court  of  Session.  The  conditions  on  which 
orders  of  protection  may  be  granted  or  recalled  in  the  Sheriff  Court 
are  the  same  as  those  on  which  such  orders  may  be  granted  or  re- 
called in  the  Court  of  Session,  and  the  effect  of  such  orders  is  the 
same  (see  24  &  25  Vict.  cap.  86,  sects.  1-6).  The  applications  for 
recall  of  the  order  of  protection  must  be  made  in  the  Sheriff  Court, 
to  whose  jurisdiction  the  wife  is  subject  to  for  the  time,  or  to  the 
Supreme  Court. 
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Statute  Law  Bevision  Acts  (cap.  35  and  cap.  96). 

These  Acts  repeal  either  the  whole  or  parts  of  some  hundreds  of 
statutes  mentioned  in  the  schedules,  "  which  may  be  regarded  as 
spent,  or  have  ceased  to  be  in  force  otherwise  than  by  express  and 
specific  repeal  by  Parliament,  or  have  by  lapse  of  time  and  change 
of  circumstances  become  unnecessary."  The  way  in  which  the 
repeal  is  done  is  not  very  artistic.  For  example,  the  repeal  of 
section  4  of  the  Act  1  &  2  Will.  IV.  cap  4,  extends  from  "  or  the 
oaths  by  an  Act"  to  "materials  for  building  churches;"  another 
Act  is  repealed  from  "  if  the  driver  of  any  stage  carriage  shall 
suffer"  to  "distinctly  legible;"  a  third  from  "  all  orders"  to  "and 
one  shilling  only  and  that;"  a  fourth  from  "the  Secretary  of 
Lunatics"  to  "  two  hundred  pounds ;"  and  a  fifth  from  "  it  shall  be 
lawful"  to  "  think  fit  to  be  Commissioners  of  Stamps  and  Taxes." 
In  these  circumstances  we  consider  it  lawful  to  think  fit  to  decline 
farther  consideration  of  the  subject  To  prepare  a  careful  and 
workmanlike  statement  of  the  effect  of  these  two  Acts  on  the 
previously  existing  law,  would  take  about  seventy  or  eighty  years ; 
and  we  have  not  that  time  to  spare  at  present. 

False  Personaiion  Act  (cap.  36). 

This  Act  provides  that  if  a  person  falsely  and  deceitfully  per- 
sonates any  person,  or  the  representative  or  relation  of  any  person, 
with  intent  fraudulently  to  obtain  any  property,  he  shall  be  guilty 
of  felony,  and  may  be  sentenced  to  penal  servitude  for  life,  or  for 
any  period  not  less  than  five  years,  or  to  imprisonment  for  not  more 
than  two  years.  The  Act  does  not  affect  the  liability  to  be  punished 
under  any  other  Act  or  at  common  law.  It  is  obvious  that  the 
notorious  Tichbome  case  has  been  the  occasion  of  the  introduction 
and  passing  of  this  Act.  It  will  be  remembered  that  the  "  Claimant " 
was  tried  for  perjury,  not  for  personation.  The  criminal  law  of 
Scotland  being  much  more  elastic  than  that  of  England,  the  Act, 
although  necessary  for  England,  was  not  so  for  Scotland.  Our 
common  law  was  of  itself  adequate  to  meet  the  case  of  such  an  im- 
posture as  that  of  Orton. 

Act  to  alter  and  amend  the  Law  as  to  appointments  under  powers  not 

exclusive  (cap.  37). 

On  the  recital,  that  by  wills  and  other  instruments  powers  are 
frequently  given  to  appoint  property  amongst  several  objects  in 
such  manner  that  none  of  the  objects  can  be  excluded,  or  some  of 
them  cannot  be  excluded  from  a  share  of  the  property,  but  without 
requiring  a  substantial  share  to  be  given,  this  Act  declares  that  no 
appointment  in  exercise  of  any  power  to  appoint  property  amongst 
several  objects  shall  be  invalid  on  the  ground  that  any  object  of 
such  power  has  been  altogether  excluded.     But  a  provision  in  a  deed 
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declaring  the  amount  or  share  from' which  an  object  of  the  power 
shall  not  be  excluded  is  not  to  be  affected  by  this  Act. 

This  Act  supplements  and  carries  out  the  principle  of  Lord  St 
Leonard's  Act  (1  Will  IV.  cap.  46),  which  made  valid  illusory 
appointments  under  non-exclusive  powers.  The  provisions  of  this 
new  Act  are  rather  sweeping.  It  would  seem  that  even  if  the 
granter  of  the  power  mentioned  one  person  by  name  as  not  to  be 
excluded,  but  did  not  fix  the  amount,  the  party  exercising  the 
power  might  yet  exclude  him,  and  totally  frustrate  the  granter's 
wish. 

It  appears  pretty  evident  that  the  Act  was  not  intended  to  apply 
to  Scotland,  and  that  it  has  been  framed  wholly  in  view  of  the 
provisions  of  the  English  law.  But  the  intention  is  of  very  little 
consequence.  If  there  is  no  clause  in  the  Act  excluding  Scotland 
fipom  its  application  (and  there  is  none),  and  it  is  not  wholly  incap- 
able of  being  applied  to  our  law,  we  must  just  apply  it  the  best  way 
we  can,  as  was  shown  in  the  case  of  Bridges  v.  Fordyce  in  reference 
to  the  Apportionment  Act.  At  present  we  can  do  no  more  than 
call  attention  to  this  new  Act,  without  considering  what  its  effect 
may  be.  When  a  father  has  power  of  division  among  children  in 
such  shares  as  he  shall  appoint,  it  has  been  held  with  us  that  the 
division  must  extend  to  all  the  children,  and  must  not  be  illusory 
—Campbell  v.  Campbell,  22d  June  1739,  M.  6849 ;  Marder's  Trs,  v. 
Marder,  29th  March  1853,  15  D.  633.  In  the  latter  case  an  ap- 
portionment of  £2000  among  two  children,  whereby  one  received 
only  £50,  was  held  not  illusory. 

Board  of  Trade  Arbitrations,  etc.,  Act  (cap.  40). 

The  first  part  of  this  Act  provides  that  when,  under  the  provi- 
sions of  any  special  Act  {i.e.  *'  a  local  or  local  and  personal  Act,  or 
an  Act  of  a  local  and  personal  nature"),  the  Board  of  Trade  are 
authorized  to  do  any  act,  they  may  make,  or  appoint  a  person  to 
make,  such  inquiry  as  they  may  think  necessary  for  enabling  them 
to  exercise  such  authority  (sec.  2).  Where  application  is  made 
in  pursuance  of  the  special  Act  to  the  Board  to  take  any  step  for 
the  purposes  of  the  Act,  all  expenses  are  to  be  defrayed  by  the 
parties  to  the  application,  and  the  Board  determines  the  amount 
to  be  paid. 

The  second  part  of  this  Act  provides  that  where  any  difference 
to  which  a  railway  or  canal  company  is  a  party  is  required  or  autho- 
rized to  be  referred  to  the  arbitration  of  the  Board  of  Trade,  the 
Board  may  refer  the  matter  for  the  decision  of  the  Eailway  Com- 
missioners (sec.  6).  This  section  does  not  apply  to  applications 
for  the  appointment  of  an  umpire  under  the  28th  section  of  the 
Lands  Clauses  Consolidation  Act. 

Infants*  Relief  Act  (cap.  62). 
This  statute  provides  (sec.  1)  that  contracts  by  infants,  except 
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for  necessaries,  are  absolutely  void.  According  to  the  old  law, 
apparently  they  were  not  void,  but  voidable.  It  is  also  provided 
that  no  action  can  be  brought  on  a  promise  made  after  full  age  to 
pay  a  debt  contracted  during  infancy,  or  on  the  ratification  made 
after  full  age  of  a  promise  or  contract  made  during  infancy,  even 
although  there  should  be  a  new  consideration  after  full  age. 

It  is  not  expressly  stated  that  Scotland  is  excluded  from  the 
operation  of  this  Act.  But  the  Act  is  inapplicable  to  Scotland, 
because,  legally  speaking,  we  have  no  infants  in  this  country. 

JEvidence  Further  Amendment  {Scotland)  Act  (cap,  64). 

This  Act  introduces  an  alteration  in  the  Scottish  law  of  evidence, 
and  also  assimilates  the  mode  of  taking  evidence  in  the  Sheriff 
Courts  to  that  which  is  in  use  in  proofs  in  the  Court  of  Session. 

Section  2  enacts  that  parties  to  any  proceedings  instituted  in 
consequence  of  adultery,  and  the  husbands  and  wives  of  such 
parties,  shall  be  competent  witnesses  in  such  proceeding.  But  no 
witness  shall  be  bound  to  answer  any  question  tending  to  show 
that  the  witness  has  been  guilty  of  adultery,  unless  the  witness  has 
already  given  evidence  in  disproof  of  his  or  her  alleged  adultery, 
when  of  course  questions  may  be  put  in  cross  to  test  the  credibility 
of  the  witness.  Lord  Penzance's  Act,  passed  two  or  three  years 
ago,  made  a  similar  alteration  on  the  English  law  of  evidence. 

Nothing  in  this  Act  is  to  be  construed  as  affecting  the  law  re- 
lating to  the  proof  of  a  promise  of  marriage  in  an  action  of 
declarator  of  marriage  founded  thereon  cum  svhsequente  copula. 

Section  4  allows  evidence  in  civil  cases,  in  the  Sheriff  Courts,  to 
be  taken  down  by  a  shorthand  writer,  as  is  done  in  proofs  in  the 
Court  of  Session.  The  Sheriff,  however,  must  dictate  to  the  short- 
hand writer  the  evidence  which  he  is  to  record,  while  the  Lord 
Ordinary  is  empowered  to  do  so  "if  he  think  fit"  (29  &  30  Vict.  c. 
112,  sec.  1).  A  commissioner  appointed  by  the  Sheriff  has  also 
power  to  use  the  services  of  a  shorthand  writer  (sec.  5);  but  that  is 
not  the  case  with  regard  to  commissioners  appointed  by  a  Judge 
of  the  Supreme  Court. 

Church  Patronage  (Scotland)  Act  (cap.  82). 

This  Act  comes  into  operation  in  1875.  It  vests  in  congregations 
the  right  of  electing  and  appointing  ministers,  which  term  includes 
assistants  and  successors,  to  vacant  churches  and  parishes ;  subject 
to  such  regulations  as  to  the  mode  of  naming  and  proposing 
ministers  by  means  of  a  committee  chosen  by  the  congregation, 
and  of  conducting  the  election  and  making  the  appointment  as 
may  be  framed  by  the  General  Assembly,  or  such  interim  regula- 
tions as  may  be  made  by  the  Commission  before  the  next  As- 
sembly meets.  The  congregations  are  the  communicants,  and  such 
adherents  of  the  church  as  the  kirk-session,  under  the  above  regu- 
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lations  of  the  Assembly  or  the  Commission  may  determine  to  be 
members  of  the  congregation  for  the  purposes  of  the  Act.  Nothing 
in  the  Act  is  to  affect  the  right  of  the  Church  to  try  the  qualifica- 
tions of  persons  appointed  to  vacancies ;  and  the  church  courts 
have  the  right  of  final  decision  upon  the  appointment  and  settle- 
ment of  ministers.  Private  patrons,  i,e,  all  patrons  except  the 
Crown,  burgh  corporations,  universities,  or  trustees  constituted 
commissioners,  officers,  or  persons  acting  in  a  public  capacity, 
may,  within  six  months  from  the  passing  of  the  Act  (7th  August 
1874),  present  a  petition  to  the  Sheriff  praying  him  to  determine  the 
compensation  to  be  paid  to  the  patron  in  respect  of  the  operation  of 
the  Act.  The  compensation  is  to  equal  one  year's  stipend  of  the 
parish  calculated  on  the  average  of  what  the  minister  has  received 
out  of  the  teinds  of  the  parish  during  the  three  preceding  years ;  or 
where  the  patron  is  a  joint-patron,  such  proportion  of  a  year's 
stipend,  as  the  SheriflT  shall  deem  just  The  compensation  is  pay- 
able in  four  equal  yearly  instalments  by  the  heritors  out  of  the  first 
four  years'  stipend  payable  to  the  new  minister.  The  Sheriff- 
Principal's  judgment  is  final,  but  the  Sheriff-Substitute's  decision 
may  be  reviewed  by  the  Sheriff.  If  no  appointment  of  a  minister 
be  made  by  the  congregation  within  six  months  after  the  vacancy, 
the  right  of  appointment  falls  to  the  presbytery  tanquamjure  dewy- 
Into,  If  before  1st  July  1875,  it  shall  appear  to  the  presbytery  that 
the  number  of  communicants  is  less  than  twenty-five,  no  proceed- 
ings are  to  be  taken  for  the  appointment  of  a  minister  till  after  the 
above  date,  and  the  jus  devolutum  is  not  to  come  into  operation 
until  after  the  1st  September  1875,  although  more  than  six  months 
may  have  elapsed  since  the  vacancy. 

{To  be  concluded  in  next  number.) 


^tbitto. 


The  Law  and  Practice  of  Affiliation.  By  Thomas  William  Saunders, 
Esq.     Sixth  Editioa     London :  Horace  Cox,  1873. 

That  this  volume  has  reached  its  sixth  edition  is  the  best  pledge  of 
its  estimated  utility  in  the  southern  section  of  the  United  Kingdoms. 
It  is  a  strange  anomaly  that  whilst  this  most  delicate  and  difficult 
department  of  Jurisprudence  is  strictly  regulated  in  England  by 
several  Statutes,  in  Scotland  it  is  left  entirely  to  the  principles  and 
formula  of  common  law.  The  jurisdiction  in  the  South  is  conferred 
on  the  Justices,  with  appeal  to  Quarter  Sessions,  and  with  the  wise 
provision  (denied  to  us  in  Scotland)  of  leave  to  state  a  case  for  the 
opinion  of  the  Superior  Courts.  The  forms  are  all  made  statutory 
with  great  cheapness  and  much  dispatch.     With  us  the  Justices 
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still  have  a  common  law  jurisdiction  in  this  class  of  cases,  but  which 
wisely  is  now  almost,  if  not  altogether,  in  desuetude.  The  only  sta- 
tutory remedy  in  Scotland  is  where,  by  neglect  of  the  parent,  the 
child  has  become  chargeable  to  a  Poor  Law  Board.  The  claim  of 
the  mother  is  made  and  enforced  in  the  Sheriff  Court  as  an  ordi- 
nary civil  claim  of  debt.  The  process  is  tedious  and  expensive,  and 
since  the  Evidence  Act  has  unintentionally  upset  the  ancient  and 
well-adapted  semiplena  proof  and  oath  in  supplement,  and  admitted 
the  oath  (generally  the  perjury  of  the  male  defender),  it  has  become 
most  unsatisfactory.  The  law  of  England  differs  from  ours  in  many 
particulars  most  materially,  and  the  book  under  review  will  be  found 
a  most  important  aid  to  Judges  and  practitioners  in  Scotland  when 
dealing  with  the  like  class  of  cases,  now  so  numerous. 


^ht  ffLonih. 


The  Degree  of  Bachelor  of  Law  (B,L.). — The  following  are  the 
regulations  made  by  the  University  Court  of  the  University  of 
Edinburgh  for  this  new  degree.  The  last  six  of  the  following  sec- 
tions are  those  enacted  by  the  University  Court,  and  recently 
sactioned  by  Her  Majesty ;  but  in  order  to  understand  these,  it  is 
necessary  to  quote  the  sections  of  the  ordinance  of  the  Universities 
Commission  of  12th  July  1862  relating  to  the  degree  of  Bachelor 
of  Laws  (LL.B.) : — 

'*  I.  No  one  shall  hereafter  be  admitted  as  a  candidate  for  the 
degree  of  Bachelor  of  Laws  (LLB)  ....  unless  he  be  a  Graduate 
in  Arts  of  one  of  the  Universities  of  Scotland,  or  of  England  or 
Ireland,  or  a  Graduate  in  Arts  of  a  colonial  or  foreign  University, 
whose  degree  may,  for  this  purpose,  have  been  specially  recognised 
by  the  University  Court. 

"  II.  The  course  of  study  in  Law  necessary  for  the  degree  of 
Bachelor  of  Laws  shall  extend  over  three  academical  years,  and 
shall  include  attendance  on  a  distinct  course  in  each  of  the  six 
following  departments,  viz. : — 

1.  Civil  Law,         ....')  During  courses  of  not 

2.  Law  of  Scotland,       .        .        .  >     less  than  eighty  lec- 

3.  Conveyancing,  ...         J      tures  each. 

4.  Public  Law,      .        ,        .        .  \  During  courses  of  not 

5.  Constitutional  Law  and  History,         >     less  than  forty  lec- 

6.  Medical  Jurisprudence,     .        .         J      tures  each. 

•'  III.  No  one  shall  hereafter  be  admitted  to  examination  as  a  can- 
didate for  the  degree  of  Bachelor  of  Laws  until  he  has  completed  the 
course  of  study  above  prescribed ;  and  no  one  shall  be  admitted  as 
a  candidate  in  any  University  unless  two  at  least  of  the  three 
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Academical  years  of  his  course  of  study  in  Law  shall  have  been  in 
such  University. 

"  IV.  Candidates  for  the  degree  of  Bachelor  of  Laws  shall  be 
examined,  both  in  writing  and  mva  voce,  on  each  of  the  six  depart- 
ments of  Law  above  specified. 

"  V.  Each  candidate  must  satisfy  the  Examiners  that  he  pos- 
sesses a  competent  knowledge  of  Law  in  each  of  the  said  depart- 
ments; and  the  Examiners  shall  further,  in  judging  of  the 
qualifications  of  candidates,  have  special  regard  to  their  acquire- 
ments in  the  two  departments  of  Public  Iaw  and  (Constitutional 
Law  and  History. 

"  VL  Except  as  hereinafter  provided  with  regard  to  the  University 
of  Edinburgh,  the  Examiners  for  degrees  in  Law  in  each  of 
the  said  Universities  shall  be  six  in  number,  and  there  shall  always 
be  one  Examiner  specially  qualified  for  each  one  of  the  six  depart- 
ments above  specified ;  and  where  the  Professors  in  the  Faculty  of 
Law  in  any  University  do  not  furnish  the  requisite  number  of 
Examiners  duly  qualified,  the  number  shall  be  made  up  by  the 
appointment  of  additional  Examiners  by  the  University  Court: 
Provided  always,  that  no  person  shall  be  appointed  an  additional 
Examiner  in  any  University  unless  he  be  a  Professor  in  the  Faculty 
of  Law  in  a  Scottish  University,  or  shall  have  attained  the  degree 
of  Bachelor  of  Laws,  in  accordance  with  the  provisions  of  this 
ordinance. 

"  IX.  Each  candidate  for  the  degree  of  Bachelor  of  Laws  shall 
pay  a  fee  of  five  guineas  in  respect  of  his  examination  for  the 
degree." 

" '  XL  Besides  the  degrees  in  Law  above  specified,  there  shall  in 
future  be  in  the  University  of  Edinburgh  a  second  degree  in  Law 
granted  after  examination,  namely,  the  degree  of  Bachelor  of 
Law  (B.L). 

"  *  XII.  No  one  shall  be  admitted  to  examination  as  a  candidate 
for  the  degree  of  Bachelor  of  Law  in  the  University  of  Edinburgh, 
unless  he  be  a  Graduate  in  Arts,  qualified  as  prescribed  in  section 
1,  or  unless  he  shall  have  studied  in  one  of  the  Universities  therein 
mentioned,  during  at  least  one  academical  year,  one  or  more  of  the 
subjects  included  in  the  course  of  study  in  the  Faculty  of  Arts,  and 
shall  have  passed  a  satisfactory  examination  in  (1)  Latin ;  (2) 
Greek,  French,  or  German ;  and  (3)  any  two  of  the  following  subjects, 
namely,  Logic,  Moral  Philosophy,  and  Mathematics.  The  examina- 
tions shall  be  conducted  by  Examiners  in  Arts,  together  with  some 
of  the  Law  Examiners. 

" '  XIII.  The  course  of  study  in  Law  necessary  for  the  degree  of 
Bachelor  of  Law  in  the  University  of  Edinburgh  shall  extend  over 
at  least  two  academical  years,  and  shall  include  attendance  on  a 
distinct  course,  as  specified  in  sec.  2,  in  each  of  the  first  three  of  the 
departments  therein  mentioned,  and  in  any  one  of  the  other  three 
departments,  and  no  one  shall  be  admitted  to  examination  as  a 
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candidate  for  the  said  degree,  unless  two  academical  years  of  his 
course  of  study  in  Law  shall  have  been  in  the  University  of 
Edinburgk 

" '  XIV.  The  examination  for  the  said  degree  of  Bachelor  of  Law 
in  the  University  of  Edinburgh  shall  be  conducted  at  the  same  time, 
and  in  the  same  manner,  as  that  for  the  degree  of  Bachelor  of  Laws, 
and  the  candidates  shall  be  examined  in  each  of  the  departments  of 
Law  on  which  they  shall  have  given  attendance,  as  above  required. 

"  '  XV.  The  Examiners  for  degrees  in  Law  in  the  University  of 
Edinburgh  shall  be  the  Professors  in  the  Faculty  of  Law,  together 
with  two  additional  Examiners  appointed  by  the  University  Court 
from  among  those  who  have  obtained  the  degree  of  Bachelor  of  Laws, 
in  accordance  with  the  provisions  of  this  ordinance.  Each  of  such 
additional  Examiners  shall  hold  office  for  the  term  of  three  years. 

"  *  XVI.  The  fee  to  be  paid  by  each  candidate  for  the  degree  of 
Bachelor  of  Law  in  the  University  of  Edinburgh  shall  be  the  same, 
and  the  remimeration  of  the  additional  Examiners  shall  be  fixed  in 
the  same  manner,  as  is  provided  by  sees.  9  and  8  with  reference  to 
examinations  for  the  degree  of  Bachelor  of  Laws.'  '* 

Similar  regulations,  but  with  some  variations  in  detail,  have  been 
made  by  the  University  Court  of  the  University  of  Glasgow,  and 
sanctioned  by  Her  Majesty. 

Social  Science  AssocicUion. — ^The  eighteenth  Annual  Congress  of 
this  Association  will  be  held  at  Glasgow  from  30th  September  till 
7th  October. 

The  following  is  the  list  of  office-bearers  and  of  special  subjects  for 
discussion  in  the  department  of  Jurisprudence  and  Amendment  of 
the  Law: — PresiderU — The  Eight  Hon.  Lord  Moncreiflf,  Lord  Justice- 
Clerk  of  Scotland.  Vice-Presidents — The  Eight  Hon.  Edward  S. 
Gordon,  M.P.,  Lord  Advocate  of  Scotland;  the  Hon.  Lord  Gifford; 
Sheriflf  Dickson,  LL.D  ;  Professor  Berry,  M.A;  Joseph  Brown,  Q.C.; 
Charles  Clark,  Q.C.;  W.  T.  S.  Daniel,  Q.C.;  Joseph  Dodds,  M.P.; 
W.  Neilson  Hancock,  I<L.D.;  D.  C.  Heron,  Q.C.;  A.  E.  Miller,  Q.C.; 
Adam  Paterson,  LL.D.;  Professor  Eoberton,  LLD.;  Sir  Travers  Twiss, 
Q.C.,  D.C.L.,  F.RS. ;  Alfred  Waddilove,  D.C.L ;  Thomas  Webster, 
Q..C,  F.E.S. 

This  department  embraces  the  Science  of  Jurisprudence  and  the 
Amendment  of  the  Law,  including  the  principles  of  Law  and  Legisla- 
tion, Comparative  Jurisprudence,  International  Law  and  Municipal 
Civil  Law,  and  Criminal  Law,  together  with  the  treatment  of  criminals, 
and  questions  connected  with  industrial  and  reformatory  schools. 

INTERNATIONAL  AND  MUNICIPAL  LAW  SECTION. 

Committee — ^William  Anderson ;  Professor  Berry,  M.A. ;  William 
Burns ;  Professor  Edward  Caird,  M.A- ;  Sheriflf  Clark,  Sheriflf  Gal- 
braith,  Sheriflf  Guthrie,  John  Knox,  David  M'Cowan,  Andrew 
Macgeorge,  Walter  Mackenzie,  Andrew  Mitchell,  John  Naismith, 
WilUam  Wilson. 
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SPECIAL  QUESTIONS  FOR  DISCUSSION. 

1.  Is  it  desirable  that  the  verdicts  of  jurors  should  be  unanimous? 

2.  Should  the  testimony  of  any  and  what  persons,  at  present  ex- 
cluded as  witnesses,  be  admissible  as  evidence  in  courts  of  law  ? 
8.  How  far  may  courts  of  arbitration  be  resorted  to  as  a  means  of 
settling  the  disputes  of  nations  ?  Secretary — H.  N.  Mozley.  Local 
Secretaries — D.  D.  Balfour,  Arthur  Forbes.  Colin  D.  Donald,  juiL, 
Corresponding  Secretary, 

REPRESSION  OF  CRIME  SECTION. 

Chairman — George  Woodyatt  Hastings,  Esq.  Vice-Presidents — 
the  Hon.  Lord  ArdmiUan;  the  Hon.  Lord  Craighill;  T.  B.  Lloyd 
Baker ;  Sheriff  Barclay,  of  Perth ;  John  Hill  Burton,  LLD. ;  A. 
Eutherfurd  Clark,  Q.C.,  Dean  of  the  Faculty  of  Advocates ;  Serjeant 
Cox;  R  T.  Middleton;  H.  B.  Sheridan,  M.P.;  Mark  J.  Stewart,  M.P. 
Committee — James  Campbell,  jun..  Sheriff*  Cowan,  Wm.  J.  Davidson, 
A.  A.  Fergusson,  James  Hannan,  Michael  Honeyman,  William 
Kidston,  D.  Marshall  Lang,  William  Logan,  Chief-Constable  M*Call, 
John  M*Clure,  James  Miller,  Bailie  Morrison,  Sheriff"  Murray,  Wm, 
Quarrier,  Rev.  W.  C.  Smith,  D.D.,  John  lunes  Wright. 

SPECIAL  QUESTIONS  FOR  DISCUSSION. 

1.  How  far  is  it  desirable  that  the  Industrial  Schools  Act  should 
be  extended  to  day  industrial  feeding  schools  ?  2.  How  far  should 
previous  convictions  be  taken  into  account  in  sentencing  criminals  ? 

3.  Is  it  desirable  to  extend  sentences  of  police  supervision  to  other 
cases  than  those  already  provided  for  ?  Secretaries — Thos.  W.  C. 
Jones,  Warner  Wright.  ZoccU  Secretaries — J.  B.  Kidston,  E.  S. 
Macharg.     Michael  Connal,  Corresponding  Secretary, 

The  Lord  Justice-Clerk's  address  will  be  delivered  on  the  1st  of 
October. 

The  Bights  and  Duties  of  Carriers  as  Warehousemen. — Two  ques- 
tions of  great  interest  to  common  carriers  in  general,  and  to  railway 
companies  in  particular,  arose  in  the  late  case  of  the  The  Great 
Northern  Raihoay  Company  v.  Swaffield,  L.  E.,  9  Ex.  132 ;  30  L  T. 
Eep.  N.  S.  562.  This  was  an  appeal  from  a  judgment  of  the  Bed- 
fordshire County  Court.  On  the  5th  of  July  1872,  Swafiield  sent  a 
horse  directed  to  himself  at  Sandy  Station,  by  the  above  company's 
railway,  the  fare  being  prepaid.  The  horse  arrived  at  night,  and 
there  being  no  one  at  the  station  to  receive  it,  it  was  sent  to  a 
neighbouring  livery  stable,  as  the  plaintiffs  had  no  stable  accommo- 
dation on  the  spot.  Soon  after  the  defendant's  servant  demanded 
the  horse.  He  was  directed  to  the  livery  stable  keeper,  but  declined 
to  pay  the  charge  demanded  before  delivery.  Thereupon  the  horse 
was  denied  him.  The  charges  were  admitted  to  be  reasonable. 
Next  day  defendant  himself  made  the  same  demand,  but  he  would 
not  allow  the  station-master  to  pay  the  charges,  refusing  to  recog- 
nize the  livery  stable  keeper  in  any  way.     The  company  afterwa^ 


THE  MONTH.  539 

offered  to  deliver  the  horse  to  defendant  free  of  all  charges.  He 
refused  this  offer  also,  and  insisted  upon  his  right  to  have  compen- 
sation for  the  expenses  he  had  incurred,  as  well  as  for  his  loss  of  time. 
In  the  course  of  a  few  months  the  company  paid  the  livery  stable 
keeper's  bill,  amounting  to  £17,  and  sent  the  horse  to  defendant, 
by  whom  it  was  received.  The  company  then  brought  an  action 
in  Bedford  County  Court  to  recover  the  sum  of  £17,  and  on  judg- 
ment being  given  for  the  defendant,  carried  the  case  on  appeal  to 
the  Court  of  Exchequer,  where  this  judgment  was  reversed.  The 
grounds  upon  which  the  decision  of  this  Court  was  given  may  be 
gathered  from  the  succinct  statement  in  Baron  Pollock's  judgment: 
"  If  the  case  had  rested  on  what  took  place  on  the  night  when  the 
horse  arrived,  I  should  have  thought  the  plaintiffs  wrong,  for  this 
reason,  that  althougli  a  common  carrier  has,  by  the  common  law  of 
the  realm,  a  lien  for  the  carriage,  he  has  no  lien  in  his  capacity  as 
warehouseman;  and  it  was  only  for  the  warehousing  or  keeping  of  this 
horse  that  the  plaintiffs  could  have  made  any  charge  against  the 
defendant."  Here  we  have  also  a  statement  of  the  two  questions 
referred  to  above :  First,  can  a  carrier  by  land  make  any  charge  as 
warehouseman  ?  Secondly,  has  a  carrier  any  lien  for  such  charges  ? 
On  the  first  point  there  appears  to  be  no  direct  authority  ;  but  in 
the  case  of  Notara  v.  Henderson,  L  R,  7  Q.  B.,  an  analogous  question 
was  fully  debated.  In  that  case  the  plaintiffs  shipped  a  quantity 
of  beans  on  the  defendant's  ship  from  Alexandria  to  Glasgow.  The 
ship  called  at  Liverpool,  and  in  going  out  met  with  a  collision, 
which  detained  her  for  a  few  days.  By  reason  of  the  collision  the 
beans  were  wetted  by  sea-water,  and  the  plaintiffs,  who  were  at 
Liverpool,  offered  to  receive  them,  and  pay  freight  pro  rata.  The 
offer  was  refused,  and  the  beans  were  carried  to  Glasgow.  There 
it  was  discovered  that  they  were  much  depreciated  in  value,  and 
that  much  of  this  depreciation  was  due  to  the  fact  that  they  had 
not  been  dried  after  the  collision.  The  plaintiffs  accordingly 
brought  an  action  against  the  shipowners  for  the  neglect  of  the 
master  to  take  reasonable  care  of  the  beans  by  drying  them  at 
Liverpool,  where  there  was  suflBcient  accommodation,  and  where 
the  ship  had  put  in  for  repairs.  In  the  unanimous  judgment  of  the 
Court  of  Exchequer  Chamber,  delivered  by  the  late  Mr.  Justice 
Willes,  the  chief  authorities  upon  the  duty  of  a  ship's  master  to 
use  reasonable  care  in  preserving  the  goods  intrusted  to  him,  are 
gone  into,  and  the  decision  arrived  at  is  that  there  is  such  a  duty. 
Tliis  case  was  cited  with  approbation  by  the  Judicial  Committ-ee  of 
the  Privy  Council  in  the  case  of  Cargo  ex  Argos,  L.  R,  5  P.  C.  134. 
After  this  decision  had  been  given,  it  was  but  an  advance  in  the 
same  direction  to  say  that  the  same  duty  devolves  upon  carriers  by 
land,  or  in  other  words,  we  might  say  it  was  but  another  deduction 
from  the  same  general  principle,  if  we  were  discussing  the  civil  law 
and  not  the  laws  of  England.  In  the  case  we  are  now  considering, 
the  question  raised  was  whether  expenses  incurred  by  the  railway 


540  THE  MONTH. 

company  as  warehousemen  were  incurred  justifiably ;  whether  there 
was  any  duty  incumbent  upon  them  to  take  reasonable  precaution 
to  prevent  any  damage  happening  to  the  horse  after  its  arrival  at 
the  place  of  destination.  This  point  having  been  settled  in  the 
affirmative,  we  think  it  a  very  natural  result  to  maintain  that  they 
could  recover  the  expenses  thus  cast  upon  them.  If  such  were  not 
the  case  their  position  would  be  a  very  hard  one.  The  law  tells 
them  ''  under  certain  circumstances  it  is  incumbent  upon  you  to 
make  certain  outlays  for  the  security  of  the  bailor's  goods  intrusted 
to  you  for  carriage."  What  could  be  more  reasonable  than  that  the 
bailor  should  reimburse  them  ?  It  is  not  likely  that  this  treatment 
will  at  all  tend  to  give  the  bailee  an  advantage  over  the  bailor,  for 
Courts  of  Law  will  be  able  to  examine  into  the  necessity  of  the 
expenses  incurred  on  alleged  behalf  of  the  bailor;  while  on  the 
other  hand,  the  bailor  will  himself  have  the  satisfaction  of  knowing 
that  the  duty  of  the  railway  company  does  not  cease  with  the  mere 
arrival  of  the  goods  at  the  place  of  destination.  The  civil  law  went 
a  step  further  than  our  law;  it  allowed  even  to  the  negotiorum 
gestor  an  action  against  the  dominvs  to  recover  the  expenses  incurred 
bonajide  in  managing  the  affairs  of  the  dominus. 

With  respect  to  this  second  point,  we  shall  find  there  are  a 
variety  of  dicta  and  cases.  In  1793  was  decided  the  case  of 
Lambert  v.  Bobinson,  1  Esp.  118,  which  was  an  action  of  trover 
against  a  carrier.  The  Lord  Chief- Justice  Eyre  held  that  there  was 
no  lien  given  by  law  where  the  carrier  makes  a  claim  for  booking 
or  warehouse  room.  This  case,  however,  is  so  briefly  reported  that 
it  gives  few  grounds  for  deciding  the  point  In  Orchard  v.  liackstraw, 
9  C.  B.  698,  it  was  decided  that  a  livery  stable  keeper  has  no  lien 
for  the  keep  of  a  horse,  and  that  a  veterinary  surgeon  has  none  for 
his  attendance.  This  decision  has,  apparently,  a  bearing  upon  the 
present  topic.  Judson  v.  Etheridge  is  another  decision,  by  Lord 
Lyndhurst,  that  livery  stable  keepers  have  no  lien  for  the  keep  of  a 
horse.  In  addition  to  these  decisions  we  have  a  very  clear  state- 
ment of  the  nature  of  a  lien  in  Story's  Equity  Jurisprudence.  "  A 
lien,"  he  says,  "  is  not  in  strictness  either  d^jus  in  re,  or  ei  jus  ad  rem, 
but  simply  a  right  to  possess  and  retain  property,  until  some  chaige 
attaching  to  it  is  paid  or  discharged  It  generally  exists  in  favour 
of  artisans  and  others  who  have  bestowed  labour  and  service  on  the 
property,  in  its  repair,  improvement,  and  preservation.  It  has  also 
an  existence  in  many  other  cases  by  the  usage  of  trade^  and  in 
maritime  transactions." 

Of  the  four  learned  judges  who  delivered  judgment  in  the  case 
of  the  Great  Northern  BaUway  Company  v.  Swaffi^ld,  three  referred 
to  this  question  of  lien ;  but  only  one,  Baron  Pollock,  expressed  a 
decided  opinion  on  the  point  we  are  now  investigating.  Baron 
Pigott  passed  over  the  question,  simply  remarking  that  they  had 
not  to  deal  with  any  question  of  lien,  but  Baron  Pollock,  whilst 
fully  recognising  the  acknowledged  rights  of  a  common  carrier, 
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distinctly  stated  that  he  had  no  lien  in  his  capacity  of  warehouse- 
man. On  the  other  hand,  Baron  Amphlett,  without  expressing  any 
decided  opinion,  did  not  wish  it  to  he  thought  that  he  held  identical 
views  with  those  of  Baron  Pollock  on  this  subject.  "  I  should  not 
wish,"  he  observes,  "  to  be  considered  as  holding  that  in  a  case  of 
this  sort,  the  person  who,  in  pursuance  of  a  legal  obligation,  took 
care  of  a  horse,  and  expended  money  upon  him,  would  not  be  en- 
titled to  a  lien  on  the  horse  for  the  money  so  expended."  However, 
as  these  remarks  of  the  learned  judges  were  but  obiter  dicta,  not 
necessary  to  support  the  judgment,  we  have  yet  to  learn  what  is 
the  law  in  such  a  state  of  circumstances  as  those  described  by 
Baron  Amphlett.  The  several  decisions  referred  to  above  will  not 
be  of  much  avail  in  elucidating  the  question.  We  do  not  know 
that  any  obligation  was  cast  by  the  law  upon  the  bailees,  and  we 
take  it  that  this  is  really  the  vital  point  in  the  question  of  a  right 
of  lien  now  under  investigation.  If  we  were  allowed  to  discuss  the 
question  upon  abstract  grounds,  it  would  be  no.diflBcult  matter  to 
make  our  deductions,  provided  we  were  agreed  upon  first  principles. 
We  might,  for  instance,  say,  whoever  does  an  act  in  pursuance  of  a 
legal  obligation,  has  a  speqific  lien  for  his  reasonable  expenses  thus 
incurred.  Here,  when  the  circumstances  arose,  it  would  be  a  com- 
paratively easy  proceeding  to  apply  the  general  rule  to  the  par- 
ticular facts.  But  this  is  not  the  way  in  which  our  English  case 
law  proceeds.  Here  we  must  seek  our  rules  and  principles  by  a 
wide  generalization  of  decisions,  and  abandon  the  method  of  de- 
duction for  that  of  induction. 

It  certainly  will  be  an  interesting  investigation  when  a  case  in 
which  is  involved  this  right  of  lien  comes  into  Court  for  judgment. 
Equitable  considerations  may  suggest  that  when  the  law  compels  a 
man  to  expend  money  on  the  goods  and  chattels  of  another,  he 
should  have  the  best  possible  security  for  repayment,  otherwise  we 
should  find  the  law  inflicting  on  one  an  evil  which  might  very 
possibly  be  far  greater  than  any  corresponding  advantage  that 
would  accrue  as  a  result  to  another.  Such  legislation  is  certainly 
not  to  the  interest  of  the  community  at  large ;  nor  would  it  be  at 
all  consistent  with  the  maxims  of  far-seeing  jurisprudents,  such  as 
Bentham  and  his  school.  Perhaps  the  best  way  of  considering  the 
matter  is  that  adopted  by  those  jurisprudents  in  their  moral  and 
legal  investigations.  There  is  a  safer  method  than  one  which 
varies  with  the  sympathies  and  antipathies  of  the  legislator.  We 
have  some  safeguard  against  reckless  legislation  if  we  seek  to 
change  no  law  until  we  are  quite  assured  that  the  resulting  good 
will  more  than  counterbalance  the  evil  that  must  of  necessity  follow 
from  any  change.  We  cannot  go  far  wrong  when  we  know  how  to 
interpret  and  apply  the  well-worn  maxim.  Solus  popxdi  supi*ema  lex. 
If  we  apply  such  a  method  here,  there  seems  good  reason  to  hold 
by  the  opinion  of  Baron  Amphlett.  The  law  inflicts  an  evil  when- 
ever it  enjoins  a  duty  upon  a  man ;  it  does  more  if  it  does  not  make 
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every  reparation  allowed  by  the  case.  It  modifies  the  evil,  and,  at 
the  same  time,  introduces  a  counterbalance  of  good  if  it  secures  for 
the  one  party  the  preservation  of  his  property,  and  for  the  other  a 
good  surety  that  the  expense  cast  upon  him  by  the  law  will  be  met 
by  the  person  benefited,  and  secured  by  the  law. — Law  Times. 

Touting. — Eailway  accidents  have  been  alarmingly  frequent  of 
late ;  and  it  would  seem  that  there  are  some  people  who  are  dis- 
posed to  make  hay  while  the  sun  shines.  Some  of  the  sufferers  in 
the  recent  railway  collision  near  Norwich  have  been  pestered  by 
letters,  of  which  the  following  is  a  specimen.  To  reverse  the 
proverb, — what  is  one  man's  poison  is  another  man's  meat. 

"  London,  11th  Sept.  1874. — Dear  Sir, — We  are  sorry  to  find  you  amongst  the 
injured  in  the  terrible  railway  accident  at  Thorpe  on  Thursday  last.  We  are 
the  solicitors  for  two  clients  who  were  unfortunately  killed,  and  we  shall  be 
glad  to  represent  your  interest  and  obtain  for  you  proper  compensation  from 
the  railway  company  without  putting  you  to  anv  expense  in  tne  matter.  To 
enable  us  to  do  so  please  sign  and  return  to  us  tne  authority  on  the  other  side. 
— Yours  faithfully,  &c." 

Appointments. — Mr.  David  Peter  Chalmers  has  been  appointed 
Queen's  Advocate  for  the  Gold  Coast  Colony. 

Lord  Gifford,  being  the  Senior  Lord  Ordinary,  takes  the  seat 
in  the  Second  Division  of  the  Court  of  Session  vacant  by  the  death 
of  Lord  Benholme.  It  is  not  often  that  a  Judge  attains  a  place  in 
the  Inner  House  after  such  a  short  service  in  the  Outer  House  as 
in  this  case.  It  is  not  yet  five  years  since  his  Lordship  was  raised 
to  the  Bench.  The  learned  Judge  who  last  took  his  seat  in  the 
Second  Division,  Lord  Ormidale,  was  twelve  years  Lord  Ordinary. 
Lord  Craighill  has  been  still  more  fortunate  in  his  speedy  escape 
from  the  drudgery  of  Junior  Lord  Ordinary,  having  only  sat  one 
day  in  that  capacity. 

No  authoritative  announcement  has  yet  been  made  as  to  who  is 
to  succeed  to  the  vacant  Judgeship.  It  is  understood,  however,  that 
Mr.  John  Marshall  or  Mr.  Blackburn  will  receive  the  appointment. 

The  Chair  of  Constitutional  Law  and  History  in  the  University 
of  Edinburgh  is  vacant  by  the  death  of  Mr.  Cosmo  Innes.  The 
appointment  is  in  the  hands  of  the  Faculty  of  Advocates.  If 
services  already  rendered  to  historical  literature  are  any  recom- 
mendation for  such  a  post,  there  is  one  man  whose  name  at  once 
suggests  itself  and  whose  claims  are  pre-eminent, — Mr.  John  Hill 
Burton,  the  liistorian.  We  doubt,  indeed,  whether  he  would  accept 
of  the  chair ;  but  it  appears  to  us  that  it  would  be  a  graceful  thing 
on  the  part  of  the  patrons  to  offer  it  to  him.  The  candidates 
already  in  the  field  are  Mr.  George  Seton,  Mr.  ^Eneas  J.  G. 
Mackay,  and  Mr.  Kirkpatrick.  There  is  one  matter  to  which  we 
take  this  opportunity  of  calling  the  attention  of  the  Faculty  of 
Advocates.  Some  years  j^o  they  made  it  imperative  for  candidates 
for  admission  to  the  Bar  to  attend  lectures  on  Constitutional  Law 
and  History.    But  to  this  day  that  subject  has  no  place  in  the  lists 
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of  subjects  for  examination  before  admission.  Tlus  is  surely  a 
mistake.  If  the  subject  is  of  such  importance  that  it  is  necessary 
to  attend  lectures  upon  it,  it  is  of  such  importance  that  it  is 
necessary  to  make  sure  that  the  candidates  know  something  about 
it,  and  if  it  is  not  necessary  to  know  anything  about  t,should 
not  be  imperative  to  attend  the  lectures. 


(Sihxtnnx^. 


LOED  BENHOLME— ME.  COSMO  INNES. 

When  the  Court  of  Session  meets  at  the  opening  of  the  winter 
session,  those  who  have  occasion  to  frequent  the  Parliament  House 
will  miss  from  the  Second  Division  two  of  the  old  familiar  faces. 
We  shall  miss  the  venerable  forms  of  two  men  who  sat  for  many 
years  in  that  Court — men  remarkable  and  distinguished  in  their 
respective  ways,  remarkable  even  by  their  presence  and  personal 
appearance.  We  refer  to  Lord  Benholme,  who  died  on  the  14th  of 
September,  one  of  the  Judges  of  the  Second  Division,  and  Mr. 
Cosmo  Innes,  advocate,  one  of  the  principal  Clerks  of  that  Court, 
who  died  on  the  31st  of  July. 

Lord  Benholme,  long  and  favourably  known  at  the  Bar  as 
Hercules  Eobertson,  was  bom  in  the  year  1795,  so  that  at  the  time 
of  his  death  he  was  verging  on  his  eightieth  year.  He  passed  as 
Advocate  in  the  year  1817,  the  year  after  Lord  Colonsay  was  called 
to  the  Bar.  In  1842  the  Conservative.  Government  of  that  time 
appointed  him  Sheriff  of  Renfrewshire.  In  1853  the  Liberal 
Government  of  that  time  raised  him  to  the  Bench,  and  on  the  re- 
tirement of  Lord  Wood,  in  1859,  he  took  his  place  in  the  Second 
Division.  Twenty-one  years  of  judicial  service,  fifty-seven  years 
of  professional  duty,  are  things  which  few  men  can  point  to  at  the 
close  of  their  career.  For  some  years  we  believe  he  had  been  the 
oldest  man  who  acted  as  Judge  in  any  Supreme  Court  in  Great 
Britain. 

Although  the  late  learned  Judge  took  his  place  on  the  bench  of 
the  Division  until  the  very  close  of  the  last  session, — indeed  was 
able  to  take  his  turn  in  rotation  as  Judge  in  the  Bill  Chamber  only 
a  fortnight  before  his  death,  it  was  very  evident  to  all  who  saw  him 
last  July  that  the  end  was  not  far  off.  Indeed  it  was  sometimes 
painful  to  witness  his  exhaustion,  and  the  pallor  and  emaciation  of 
his  appearance.  But  if  it  was  painful  to  witness  these  things  it 
was  pleasant  to  note  the  unimpaired  vigour  of  his  mind,  and  it  was 
a  proud  thing  to  see  the  triumph  of  the  firm  will  over  the  feeble 
body.  It  seemed  his  determination  to  do  his  work  to  the  last — so 
long  as  a  spark  of  life  was  left  in  him ;  and  he  did  it,  and  did  it 


544  OBITUARY. 

well.  A  writer  in  a  public  journal  in  a  biographical  notice  of  the 
late  Judge  refers  to  a  rumour  that  he  had  expressed  his  intention, 
if  he  did  resign,  to  place  his  resignation  in  the  hands,  not  of  the 
Conservative  party  to  which  he  belonged,  but  of  the  Liberal  party, 
to  whom  he  owed  his  elevation  to  the  Bench.  It  strikes  us  that 
his  intention  to  resign  would  not  be  much  affected  by  considera- 
tions as  to  which  political  party  was  in  office.  His  mind  being 
clear  enough  to  perform  the  work  he  had  to  do,  the  only  influ- 
ence which  could  induce  him  to  resign  was  Death. 

As  a  lawyer  his  attainments  were  extensive  and  profound.  As  a 
counsel  at  the  Bar  he  took  a  good  place,  but  never  came  into  the 
front  rank  It  was  as  a  Judge  that  he  shone.  In  that  capacity  his 
specialties,,  as  we  think,  were  the  clearness  of  his  view,  the  clearness 
and  conciseness  of  his  expression  of  it,  and  the  firmness  and  sound- 
ness of  his  opinion.  Not  unfrequently  he  was  in  a  minority,  but 
when  that  happened  his  views  usually  met  with  the  general  favour 
of  the  profession.  As  instances  of  this,  we  may  refer  to  his 
judgments  in  the  Eegistration  Court,  in  which  he  served  for  many 
years,  in  the  Wigtown  Burghs  Election  Petition,  and  in  the  case  of 
KirTqpatrick  v.  KirkpairicKs  Trustees,  In  the  progress  of  a  debate 
two  things  were  observable;  he  was  tenacious  of  the  opinion  he 
first  formed,  and  he  seldom  interfered.  He  never  havered  and  he 
never  wavered.  No  Judge  put  fewer  questions  to  counsel  aiguing 
before  him ;  but  no  Judge  put  questions  more  to  the  point  He 
would  sit  apparently  languid,  listless,  inattentive,  dreaming,  as  if  his 
thoughts  were  far  away ;  but  if  any  unfortunate  debater  in  arguing 
his  case  was  foolhardy  enough  to  act  on  that  supposition,  he  was 
sure  to  have  an  unexpected  poser  put  to  him  by  which  he  was  un- 
pleasantly undeceived. 

In  conclusion,  we  would  say  of  the  late  Lord  that  he  was  a  good 
lawyer,  a  good  Judge,  and  a  good  man ;  and  he  will  be  missed  in  the 
Court  of  which  he  was  one  of  the  oldest  members  and  one  of 
the  greatest  ornaments. 

Mr.  Cosmo  Innes  was  bom  in  1798  at  Durris  in  Aberdeenshire,  a 
district  of  the  country  which,  like  a  Scot  of  the  old  school  (as  he 
was),  he  loved  to  the  last  He  was  educated  at  Aberdeen  and  in 
Edinburgh ;  he  afterwards  went  to  Balliol  College,  Oxford,  where 
he  graduated  as  B.A.  in  1820,  and  as  M.A.  in  1824.  He  was 
admitted  a  member  of  the  Faculty  of  Advocates  in  1822,  was  for 
some  time  Advocate-depute,  in  1840  was  appointed  Sheriff  of 
Morayshire,  which  office  he  held  until  1852,  when  he  became  one  of 
the  principal  Clerks  of  Session.  In  the  University  of  Edinburgh 
he  held  the  chair,  first,  of  History  and,  afterwards,  of  Constitutional 
Law  and  History. 

The  intellectual  qualities  which  brought  Mr.  Innes  into  notice 
were  other  than  those  which  we  have  ascribed  to  the  late  Judge. 
We  doubt  very  much  if  Mr.  Innes  was  a  great  lawyer,  and  we 
doubt  very  much  if  he  laid  any  claim  to  be  so.    Indeed  we  doubt 
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if  he  cared  very  much  ahout  law.  It  was  not  as  a  lawyer  that  he 
came  prominently  before  the  public.  Nor  is  it  as  such  that  he  will 
be  remembered.  It  was  as  one  of  the  last  of  the  band  who  made  the 
border  land  between  law  and  history  their  special  domain,  as  one 
of  the  patient  antiquaries  who  helped  to  build  up  the  history  of 
Scotland  from  its  foundations,  that  he  took  his  place  and  made  his 
mark.  His  heart  was  in  old  charters  and  old  books.  Answering 
to  anything  but  the  popular  notion  of  an  antiquary,  by  no  means  a 
recluse,  going  much  into  society,  one  wonders  how  he  found  time 
for  the  work  he  did;  for  he  did  much,  and  what  he  did  was 
thorough.  The  books  he  wrote  or  edited,  club  books,  family 
histories,  and  the  like,  form  a  small  library.  His  "  Sketches  of 
Early  Scottish  History,"  and  "  Scotland  in  the  Middle  Ages,"  the 
books  by  which  Mr.  Innes  was  best  known  to  the  general  reader, 
are  charming  in  their  way,  full  of  information,  and  lighted  by  a 
pleasant  grace  of  style. 


(SiotxtBfanbtnct. 


THE  PAY  OF  JURYMEN. 

To  the  Editor  of  the  ,Toumal  of  Juriaprudence. 

"  England  expects  every  man  to  do  his  duty,"  and  although  trial  by  jury 
may  be  the  paJladium  of  British  liberty,  the  duty,  which  is  incumbent  on 
all  duly  qualified  Britons,  of  serving  on  juries,  is  one  not  generally  appre- 
ciated: The  sum  of  10s.  a  day,  paid  to  jurors  serving  on  civil  trials,  is  in 
most  cases  very  inadequate  remuneration  for  the  trouble  and  loss  of  time 
incurred  in  perhaps  two  or  three  days'  absence  from  business — for  probably 
nine  out  of  the  twelve  jurors  are  tradesmen — while  in  criminal  causes 
jurors  are  not  paid,  at  all.  The  claim  by  the  Tichbomo  jury  for  greater 
remuneration  than  that  allowed  by  the  Crown  opened  up  the  question 
whether  jurors  serving  on  criminal  trials  should  not  be  paid  as  well  as 
those  serving  on  civil  trials. 

The  Legislature,  in  fixing  the  qualifications  which  determine  who  are 
bound  to  serve  as  jurors,  no  doubt  considered  that  any  one  possessed  of 
sufficient  property  to  qualify  him  to  act  as  a  juror  is  therefore  able  to 
afford  the  expense  attendant  on  being  occasionally  called  on  to  serve. 
The  inconvenience,  sometimes  amounting  to  hardship,  involving  consider- 
able outlay,  varies  in  different  case&  It  is  not  so  much  felt  in  large 
towns,  for,  as  a  rule,  it  only  affects  those  actually  serving  in  the  box,  but 
in  counties  it  is  very  different  Jurors  are  summoned  from  all  parts  of 
the  country,  and,  in  addition  to  the  expense  of  travelling,  often  lose  the 
greater  part,  if  not  the  whole,  of  the  day.  Take,  for  example,  a  southern 
county,  where  the  county  town  is  not  the  principal  town  of  the  county, 
and,  though  rather  difficult  of  access,  jury  trials  must,  by  Act  of  Parlile^ 
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ment,  "be  held  there.  Let  us  suppose  it  to  be  the  very  middle  of  the 
harvest  season  when  a  jury  trial  is  fixed.  Two-thirds  of  the  jury  are 
farmers ;  and,  Jet  it  be  remembered  that,  although  only  fifteen  sit  to  try 
the  cause,  yet  forty-live  are  summoned.  The  trial  is  fixed  for  twelve 
o'clock,  and,  as  there  is  no  train  arriving  at  the  county  town  between  half- 
past  nine  and  a  quarter  past  twelve,  the  consequence  is,  the  whole  of  the 
forty-five  jurors  summoned  are  collected  at  the  former  hour.  Having  to 
pass  their  time  as  best  they  can  till  twelve  o'clock,  the  trial  begins  and  a 
jury  is  empanelled,  when  the  unfortunate  thirty  remaining  find  that  they 
cannot  get  away  till  five  o'clock  at  the  eariiest,  and  some  of  them  not  till 
half-past  seven.  Many  of  these  latter  can  only  travel  a  certain  portion  of 
the  way  by  rail  towards  their  destination,  and  have  to  post  the  rest  of 
their  journey.  Surely  this  is  a  very  hard  case,  and  it  is  by  no  means  an 
exceptional  one. 

As  jury  trials  do  not  take  place  very  frequently  in  counties,  we  should 
propose  that  the  expenses  of  all  the  jurors  summoned  be  paid,  and  a  cer- 
tain sum  allowed  to  those  who  are  empanelled;  while,  in  towns,  only 
those  who  serve  on  the  jury  be  paid.  This  course,  though  leaving  the 
inconvenience  caused  by  the  loss  of  time  unremunerated,  would  cover 
actual  outlay,  and,  we  think,  remove  much  of  the  dissatisfaction  which  at 
present  exists  on  the  subject,  as  is  shown  by  the  constant  claims  for 
exemption.  The  cost  to  the  county  would  be  very  small,  and  we  are 
satisfied  there  would  be  no  grumblmg  at  the  trifling  addition  it  would 
make  to  the  estimates.  M. 

Edinburgh,  Septeniber  1874. 


i^oteB  td  (SngliBh,  ^vxtxitm,  anb  Colonial  CaetB. 


Patent. — Right  of  retiring  Partner  to  dispute  Validity  of— Threats  of  Legal 
Proceedings — Injunction, — A.  and  B.  entered  into  j>artnershrp  for  the  purpose 
of  working  a  patent  taken  out  by  B.,  the  partnership  deed  providing  that  the 
patent  rights  should  belong  solely  to  B.  During  the  continuance  of  the  partner- 
ship the  partners  issued  circulars  asserting  the  validity  of  the  patent^  and  warn- 
ing the  public  against  its  infringement,  although  they  had  been  advised  that 
the  patent  was  in  fact  void.  The  paitnership,  having  continued  for  seven 
years,  was  dissolved  by  deed,  and  A.  and  B.  each  proceeded  to  manufacture  the 
patented  articles  for  himself;  but  shortly  afterwards  B.  commenced  issuing 
circulars  to  A/s  customers,  asserting  that  A.  was  infringing  his  patent,  and 
threatening  them  with  legal  proceeding  in  case  they  purchased  from  A. .  A, 
then  moved  fo(  an  injunction  to  restram  B.  from  issuing  these  circulars,  con- 
tending that,  the  patent  being  void,  he  had  an  equal  right  with  B.  to  manufac- 
ture the  articles  intended  to  be  protected  by  it : — Held,  that  although  A.  had, 
during  the  continuance  of  the  partnership,  precluded  himself  from  disputing  the 
validity  of  the  patent,  yet,  after  the  expiration  of  the  partnership,  he  was  as 
much  at  liberty  as  any  other  person  to  dispute  its  validity,  and  that  B.'s  proper 
course  for  asserting  his  claim  to  the  patent  was,  instead  of  issuing  the  circulars 
complained  of,  to  nave  instituted  proceedings  against  A.  to  establish  its  validity. 
On  6.  declining  to  undertake  to  institute  any  such  proceedings,  ihe  Cooit 
granted  the  injunction. — Asemann  v.  Lund,  43  L.  J.  B.ep.  (C.  L.)  655. 
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Adulteration  op  Food.— /Safe  of  Article  as  an  Admixture, — The  2d  section 
of  the  Adulteration  of  Food  Act,  1870  (35  &  36  Vict  c.  74),  imposes  a  penalty 
on  a  person  who  sells  as  unadulterated  an  adulterated  article  of  food ;  and  the 
3rd  section  enacts  that  any  one  who  shall  sell  any  article  of  food,  "  knowing  the 
same  to  have  been  mixed  with  any  other  substance,  with  intent  fraudulently  to 
increase  its  weight  or  bulk,  and  who  shall  not  declare  such  admixture  to  any 
purchaser  thereof  before  delivering  the  same,  and  no  other,  shall  be  deemed  to 
Lave  sold  an  adulterated  article  of  food  "  under  the  Act — Held,  that  a  person 
commits  no  punishable  offence  under  the  3rd  section,  if  he  does  not  come  under 
the  2d  section,  by  selling  an  adulterated  article  as  an  unadulterated.  And 
Sethble,  that  the  3rd  section  does  not  require  the  seller  of  an  admixture  to  de- 
clare the  ingredients  of  such  admixture  to  the  purchaser. — Pope  v.  Tearle,  43 
L.  J.  Rep.,  May  Cases,  129. 

AocLTERiiLTiON  OF  FooD. — Green  Tea  painted  or  faced  with  Prussian  Blue 

Practice  in  Commerce  of  Adulterating  Tea,— By  the  Adulteration  of  Food,  &c. 
Act,  35  &  36  Vict  c.  74,  s.  2,  "  every  person  who  shall  sell  any  article  of  food 
or  drink  with  which  to  the  knowledge  of  such  person  any  ingredient  or  material 
injurious  to  the  health  of  persons  eating  or  drinking  such  article  has  been  mixed 
and  every  person  who  shall  sell  as  unadulterated  any  article  of  food  or  drink' 
or  any  drug  which  is  adulterated,"  shall  for  every  such  offence  be  liable  to  cer- 
tain prescribed  penalties.  The  appellant,  who  was  charged  with  selling,  as  im- 
adulterated,  two  ounces  of  green  tea  which  was  then  adulterated,  kept  a  shop 
for  the  sale  of  tea  and  coffee.  M.  went  to  the  shop  and  asked  for  some  green 
tea,  which  was  served  to  him  by  one  of  the  shopmen,  and  he  bought  two  ounces. 
It  was  adulterated  by  a  thick  facing  of  mineral  matter  and  Prussian  blue,  and 
was  sold  by  the  appellant  in  the  same  state  in  which  it  came  from  abroad.  A 
sample  of  tea  was  produced  by  the  public  analyst  before  the  magistrate  which 
resembled  in  colour  and  appearance  what  is  popularly  known  as  green  tea. 
This  was  jgroved  to  be  neither  painted  nor  faced  It  was  also  proved  that  the 
tea  which  is  imported  from  Chma  as  green  tea,  and  generally  known  as  such  in 
the  tea  trade,  is  painted  and  faced  in  the  manner  in  which  this  sample  was,  and 
that  the  sample  proved  to  be  neither  painted  nor  faced  was  imported  from  Japan 
and  not  generally  known  in  the  trade  as  green  tea.  The  justices  convicted  the 
appellant  Held,  by  the  majority  of  the  Court,  that  the  conviction  was  right, 
for  in  the  case  of  a  simple  commodity  like  tea,  the  mode  by  which  it  was 
coloured  was  an  adulteration,  and  this  adulteration,  though  known  to  the  trade 
being  unknown  to  the  public,  the  tea  must  be  taken  to  be  sold  as  unadulterated' 
Quain,  J.,  dissenting  on  the  ground  that  what  was  sold  as  the  green  tea  of  com- 
merce, that  it  was  not  altered  in  any  way,  and  that  it  was  really  the  only 
genuine  article  in  the  trade. — Roberts  v.  Egertonj  43  L.  J.  Rep.,  May  Cases  135. 

Franchise. — Borovgk  vote — Break  of  residence — Reform  Act  (2  JVilL  IV, 
c.  46),  s.  27— Representation  of  the  People  Act  1867  (30  <&  31  Vict,  c,  102),  s.  3.— 
A  clei^gyman  claimed  to  be  qualified  to  vote  for  a  borough  in  respect  of  the 
occupation  of  a  dwelling-house  above  the  value  of  £10,  in  which  he  usually 
resided.  He  entered  into  an  arrangement  with  another  clergyman  by  which 
they  agreed  to  exchange  duties  and  residences  for  a  certain  period  for  the 
purpose  of  obtaining  relaxation  and  a  change  of  scene.  In  pursuance  of  this 
arran^ment  the  claimant  left  his  house  and  resided  for  two  months,  which  in- 
cluded the  last  month  of  the  qualifying  vear,  at  a  distance  of  more  than  seven 
miles  from  the  borough,  in  the  house  of  the  other  clergyman,  who  came  and  re- 
sided during  the  same  period  in  the  claimant's  house.  Held,  that  there  was  a 
break  of  residence  which  prevented  the  claimant  frcm  being  duly  qualified. 
— i^ord  V.  Pye,  L.  R,  9  C.  F.  269.  ^ 

Fbakchibe — Borough  vote — Freeman — Residence — Reform  Act  (2  TVill,  IV.  e, 
45),  «.  32. — The  claimant,  a  freeman  of  a  borough,  was  an  officer  in  the  army 
serving  with  his  regiment  When  he  obtained  leave  of  absence,  which  he 
usually  did  three  months  in  the  year,  he  used  to  reside  at  the  house  of  his 
mother,  within  seven  miles  of  the  borough,  occupying  apartments  there,  which 
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were  always  reserved  for  his  use.  He  was  unmarried,  and  had  no  other  hom^ 
than  his  mother's  house.  Held,  that  in  the  case  of  an  officer  subject  to  the  will 
and  pleasure  of  the  Queen,  and  who  was  therefore  not  suijurUy  there  could  not 
be  such  an  intention  of  returning  as  to  constitute  a  constructive  residence,  and 
consequently  that  the  claimant  was  not  qualified. — Rex  v.  Mitchell  (10  East^ 
511),  discussed.— jFVwd  v.  Hart,  L.  R.,  9  C.  P.  273. 

Fra2^chi8E. — Borough  vote — Residence — Occupation  as  inhabitant — Reform  Act 
(2  If^ilL  IV.  c.  45),  s.  21  ^Representation  of  People  Act  1867  (30  di  31  Vict.  c. 
102),  s.  3 — 1  db  2  Vict  c.  106. — The  incumbent  of  a  benefice  claimed  to  be 
entitled  to  a  borough  vote  in  respect  of  the  occupation  by  him  of  his  rectory- 
house.  From  the  month  of  October  till  the  month  of  June  1873,  in  the  qualify- 
j  ing  year,  the  claimant  had  been  absent  from  the  house  under  the  following  cir- 
I  cumstances  : — He  obtained  from  the  bishop  a  license  for  non-residence  from  the 
I  17th  of  May  1871  ud  to  the  3l3t  of  December  1872,  under  1  &  2  Vict.  c.  106. 
He  however  retained  possession  of  the  house  till  October  1872,  when  he  left  for 
the  Continent,  with  the  intention  of  returning  in  the  following  spring.  He  had 
arranged  with  a  curate  to  serve  the  cure  during  his  absence,  and  the  curate 
obtained  a  license  from  the  bishop  to  officiate,  and  the  bishop  by  such  license 
required  him  to  reside,  and  assigned  him  the  rectory-house  as  a  residence. 
Upon  the  claimant's  departure,  the  curate  took  up  liis  abode  in  the  rectory- 
house.  By  arrangement  between  them,  three  rooms  in  the  house  were  retained 
by  the  claimant,  and  kept  locked  up,  the  key  being  left  in  the  possession  of  a 
servant  who  had  been  employed  by  the  claimant,  but  was,  during  his  absence, 
employed  by  the  curate.  It  was  admitted  by  the  claimant  that  he  could  not 
have  returned  to  reside  iu  the  house  without  providing  some  other  residence  for 
the  curate  : — Heldf  that  there  was  no  residence  by  the  claimant  during  the  la^^t 
six  months  of  the  qualifying  year  as  required  by  2  Will  IV.  c.  45,  s.  27  ;  and 
that  he  had  not  occupied  as  an  *'  inhabitant "  during  the  qualifying  year,  as  re- 
quired by  30  &  31  Vict.  c.  102,  s.  3  ;  and  consequently  that  he  waa  not  entitled 
to  a  vote.— jDurant  v.  Carter,  L.  R.,  9  C,  P.  261. 

Gaming. — "  Place  ^--Pigeon-shooting— Betting  Act  (16  <l^  17  Vict,  c  119)  s.  3, 
— The  Act  16  &  17  Vict  c.  119,  s.  3,  imposes  a  penalty  on  the  owner  or  occupier 
of  any  house,  office,  room,  or  place  opened,  kept  or  used  for  the  purposes  of 
betting.  Police  constables  entered,  at  about  half-past  two  in  the  aUemoon,  an 
enclosed  place  called  Borough  Park  Ground,  occupied  by  the  appellant  People 
were  admitted  to  this  ground  after  paying  money  and  receiving  tickets.  Among 
those  present  inside  the  grounds  were  two  men,  with  books  in  their  hands. 
These  two  men  were  shouting  out  "  Twenty  to  two  on  the  match  ! "  The  match 
about  to  take  place  was  a  pigeon-shooting  match  for  £10  a-side.  Two  men 
came  up  to  one  of  these  bookmakers  and  one  of  them  gave  to  one  of  the  men 
with  the  book  a  sovereign.  As  this  man  was  getting  some  change  back  the 
other  man  said,  '^  Hold  on,  that  will  do  for  both  of  us.''  The  bookmaker  took 
a  ticket  out  of  his  book,  gave  it  to  one  of  the  men,  and  said,  <*  That's  on 
Wooler  "  (one  of  the  parties  to  the  match).  Soon  after  this  Wooler  was  going 
to  shoot  at  a  pigeon,  when  another  man  shouted  out  **  Four  to  one  he  kills.'' 
This  bet  was  taken,  and  the  n\an  said,  '*  Three  to  one  he  kills."  The  appellant 
could  hear  what  the  bookmakers  and  other  persons  said  : — Held,  that  there  was 
evidence  (1)  that  the  ground  in  question  was  a  **  place  "  within  the  meaning  of 
the  Act ;  (2)  that  although  used  for  pigeon-shooting  it  was  also  used  for  the 
purposes  oi  betting,  and  that  the  magistrates  were  therefore  justified  in  convict- 
ing the  appellant — Eastwood  v.  Miller,  43  L.  J.  Rep.  (Q.  B.)  139. 

Gaming.— "0^  or  place ''Setting  Act{ie  S  17  Vict.  c.  119),  sees.  1,  2,  3.— 
A  man  took  up  a  position  on  a  racecourse,  standing  upon  a  low  stoioL  A 
large  umbrella,  capable  of  covering  several  persons,  was  fixed  over  his  head  by 
means  of  a  long-jointed  stick  with  a  spike  at  the  end,  which  was  inserted  into 
the  ground.  The  umbrella  was  kept  open  irrespective  of  the  weather,  and  on 
the  outside  was  a  placard  bearing  the  owner's  name  and  address  and  an 
announcement,  '*  We  pay  all  beta  first  past  the  poet"    Underneath  he  made 
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bets  npon  the  races  and  received  deposits  of  money  : — Hdd,  that  this  was  a 
**  place  "  within  the  meaning  of  16  &  17  Vict.  c.  119,  s.  3.  Opinion,  per  Lord 
Colebridge,  C.J.,  that  it  was  an  "  office.**  2f«W,  that  "place"  in  ss.  12  and  3 
of  16  &  17  Vict.  c.  119,  means  an  **  ascertained  place." — Bows  v.  Fenvnck,  L.  J. 
Rep.  (C.  L.)  524. 

Negligencb. — GaUs  at  level  crossings  of  railways — Child  straying  on  line, — A 
child,  aged  four  and  a  half  years,  lived  near  a  public  carriage  road  and  a  foot- 
path (both  highways)  which  were  crossed  on  a  level  by  defendants'  railroad  at 
places  about  300  yards  from  the  child's  abode,  and  thirty  yards  apart  from  each 
other.  There  were  no  gates,  nor  was  there  a  gatekeeper  at  the  carriage  road 
level  crossing  as  prescribed  by  8  Vict.  c.  20,  s.  47  ;  neither  was  there  any  gate  or 
stile  at  the  footpath  level  crossing  as  required  by  section  61.  One  day  the  child 
left  his  home  to  go  to  the  next  house,  but  was  shortly  afterwards  found  upon  the 
railway  close  to  the  footpath  crossing,  with  his  foot  cut  oflf  by  a  train.  An 
action  having  been  brought  against  defts.  for  negligence  in  not  providing 
gates,  fences,  and  means  to  protect  the  crossings, — Heldy  that  the  fact  of  the 
absence  of  a  ^te  or  stile  at  the  footpath  level  crossing,  and  the  fact  of  the  child 
being  found  mjured  there,  were  sufficiently  connected  to  afford  evidence  for  the 
jury  of  liability  on  the  part  of  defts. — fViUiam  v.  Great  Western  Eailway 
Co.,  43  L.  J.  Rep.,  (Ex.)  185. 

Negligence. — Liability  for  maintenance  of  towing-vath — Toll  for  use  of  tow- 
ing-path.— Defendants  were  a  corporation  constituted  for  the  purpose  of  the 
upper  navigation  of  the  river  Thames  by  the  Thames  Navigation  Act  1866  (29 
&  30  Vict.  c.  89),  and  under  the  powers  of  that  Act,  and  of  the  previous  statutes 
relating  to  the  navigation  which  had  become  vested  in  them,  the  defts.  had 
constructed  bridges  and  other  works,  and  had  acquired  the  right  to  use  the 
whole  of  the  towing-paths  along  the  river,  and  to  take  toll  for  the  same.  In 
the  exercise  of  such  right  defts.  took  an  aggregate  toll  in  one  sum  for  the  use  of 
the  entire  navigation  and  towing-paths,  which  included  the  works  the  defts. 
had  constructed,  as  well  as  the  natural  soil  which  had  been  worn  into  the  track 
of  a  towing-path.  Part  of  such  natural  towing-path  got  into  a  dangerous  state 
by  the  action  of  the  water,  and  in  consequence  thereof  the  pit's  horses  whilst 
using  it  in  towing  a  barge,  for  which  the  proper  toll  had  been  paid  to  the  defts., 
fell  into  the  river  and  were  drowned  : — Held  by  the  Court  of  the  Exchequer 
Chamber  (Cleasby,  B.,  dissentienie),  that  as  defts.  took  one  toll  for  the  use  of 
the  entire  towing-path,  parts  of  which  were  artificial,  it  mattered  not  that  the 
place  where  the  accident  happened  was  not  artificial,  but  that  it  was  the  duty 
of  defts.  to  take  reasonable  care  that  the  whole  of  the  towing-path  was  in  such 
a  state  as  not  to  expose  those  using  it  to  undue  danger,  and  that  for  a  neglect 
of  such  duty  defts.  were  responsible  to  pit,  although  they  were  a  public  body 
receiving  their  powers  for  public  purposes.  Held,  per  totam  Curiam,  that  the 
towing-path  was  not  confined  to  the  mere  beaten  track,  but  included  so  much 
of  the  bank  as  might  ordinarily  be  used  by  horses  when  towing  barges.  And 
semble,  defts.  would  not  be  liable  for  the  defective  state  of  the  towing-paths,  if 
such  state  were  a  latent  one,  of  the  existence  of  which  the  defts.  might  be 
ignorant  though  using  reasonable  care,  or  if  they  were  to  give  notice  of  it  to 
those  who  pay  tlie  tolls,  or  to  inform  them  that  they  must  take  the  towing- 
paths  as  they  find  them. — Winch  v.  The  Conservators  of  the  River  Thames,  43 
L  J.  Rep.  (Ex.  Ch.),  C.  P.,  167. 

Revenue. — Probate  duty — Locality  of  assets  at  death  of  testator — Bills  of  ex- 
change on  the  high  seas. — Testator  remitted  moneys  from  India  to  England  by 
means  of  bills  of  exchange  payable  six  months  after  sight,  drawn  by  an  Indian 
bank  upon  a  London  bank  m  favour  of  his  bankers  in  London.  The  bills  were 
in  transitu  at  sea,  and  unaccepted,  when  the  testator  died  in  India.  They 
arrived,  were  paid  at  maturity,  and  the  proceeds  were  subsequently  received  by 
deft.,  who,  as  the  executor  in  England,  had  duly  proved  the  testator^s  will  in 
this  country  : — Held,  that  deft  was  liable  to  pay  probate  duty  upon  such  pro- 
ceeds.— The  Attorney-General  v.  Pratt,  43  L.  Rep.,  (Ex.)  108. 

VOL.  XVIII.  NO.  CCXIV. — OCTOBER  1874.  2  R 


550  ENGLISH,  AMERICAN,  AND  COLONIAL  CiBEa 

Carriers  by  Railway. — Evidence — Lose  of  goods  of  value  exceeding  ^^.0  by 
felony  of  servant. — In  an  action  against  a  mlway  company  for  the  loss  of  a 
parcel  of  money  above  the  value  of  ;£10,  the  issue  being  whether  the  loss  was 
occasioned  by  the  felonious  act  of  one  of  the  company's  servants,  who  had 
absconded  at  the  time  of  the  parcel  being  missed,  it  is  allowable  to  call  a  police 
officer  to  prove  instructions  which  he  received  from  the  station-master  tending 
to  show  that  he,  the  station-master,  had  suspicions  that  the  servant  had  stolen 
the  parcel  '^  If  the  statement  had  been  made  by  an  individual  carrier  it  would 
be  admissible.  Is  it  admissible  if  made  by  an  agent  ?  That  depends  upon 
whether  he  was  acting  within  the  scope  of  his  authority.  Being  in  chai^  of 
the  station  at  the  time  a  felony  was  committed,  it  was  his  duty  to  put  the  police 
in  motion.  That  being  so,  I  think  he  was  acting  within  the  scope  of  his  duty  : " — 
per  Archibald,  J. — The  Kirkstall  Brewery  Company  (Lim.)  v.  The  Fumess  BaiL 
Co.,  43  L.  J.  Rep.  (Q.  B.)  142. 

Insurance  on  Life. — Declaration  untrue  hut  not  fraudulent — Proviso  awnd- 
ing  policy  if  declaration  was  untrue. — A  policy  of  insurance  was  granted  by 
defts.  to  pit.  on  the  life  of  T.,  containing  a  proviso  that "  if  the  declaration 
under  the  hand  of  pit  delivered  at  defts.'  office  as  the  basis  of  the  insurance  is 
not  in  every  respect  true,  and  if  there  has  been  any  misrepresentation,  conceal- 
ment or  untrue  averment  in  treating  for  the  insurance,  .  .  .  then  the  said 
insurance  shall  be  void  : '' — Held,  that  an  inaccurate  statement  of  a  material  fact 
contained  in  the  declaration  avoided  the  policy,  though  the  statement  was  made 
honafide,  and  was  not  untrue  to  the  knowledge  of  pit. — Macdonald  v.  The  Law 
Union  Fire  and  Life  Insurance  Co.,  43  L.  J.  Rep*  (Q.  B.)  131. 

Judge's  Order. — Evidence — Inferior  Court — A  document  puxporting  to 
be  the  order  of  a  Judge  at  chambers  for  the  removal  of  a  cause  for  trial  in  a 
County  Court,  and  stamped  with  the  Judge's  signature  according  to  the  usual 
practice,  is  binding  upon  the  County  Court  Judge,  and  he  cannot  inquire  into 
the  circumstances  unaer  which  it  was  made.  Upon  hearing  a  rule  under  an 
English  Procedure  Act,  calling  upon  the  Judge  of  the  City  of  London  Court  to 
show  cause  why  he  should  not  hear  and  determine  the  case  which  had  been 
ordered  to  be  tried  in  the  Court  under  the  County  Courts  Act  1867,  it  appeared 
that  on  the  day  fixed  for  the  hearing  of  the  case,  the  Judge  of  the  City  of 
London  Court  asked  to  see  the  order  transferring  the  cause,  and,  finding  that 
the  order  had  been  made  by  the  master  and  afterwards  stamped  by  the  Judge's 
clerk  at  chambers  with  the  signature  **  G.  Honyman,"  he  declined  to  hear  the 
case,  stating  that  he  had  made  a  rule  of  practice  by  which,  before  such  a  case 
could  be  heard,  proof  must  have  been  made  by  tne  Judge  of  the  Superior 
Court : — Heldy  that  the  Judge  of  the  City  of  London  Court  was  wholly  un- 
justified in  the  course  which  he  took,  as  he  had  no  right  to  inquire  into  the 
validity  of  the  order  of  the  Judge  of  a  Superior  Court,  such  order  being^on  the 
face  of  it  properly  authenticated. — Blades  v.  Lawrence,  43  L.  J.  Rep.  (Q.  B.)  133. 

Master  and  Servants  Act  {1867).— Absence  loiihout  lawful  excuse^  Order  for 
compensation  subsequent  to  order  for  imprisonment. — The  appellant,  a  fireiron 
for^r  in  the  employment  of  fireiron  manufacturers  at  Sheffield,  was  summoned 
before  a  magistrate  for  having  absented  himself  from  their  service  withoutjust 
cause  or  lawful  excuse,  under  the  Master  and  Servants  Act  1867  (30  &  31  Vict, 
c.  141)  s.  9.  An  order  was  made  in  November  1873,  directing  the  deft  to 
pay  ;£11,  148.  to  the  complainants  as  compensation.  A  case  was  stated  by  the 
police  magistrate  to  be  submitted  to  the  Queen's  Bench.  It  appeared  that,  in 
February  1871,  the  appellant  agreed  to  work  for  his  employers  for  the  term  of 
five  years.  In  April  1873  he  was  summoned  for  absenting  himself,  and  ordered 
to  pay  £11,  88.,  and  the  money  was  paid.  In  June  1873  he  was  again  sum- 
moned for  not  returning  to  his  work,  and  was  ordered  to  find  security  to  fulfil 
his  contract,  and  in  default  to  be  imprisoned  for  three  months  ;  and  failing  to 
find  such  security,  he  was  imprisoned  accordingly.  After  his  liberation  he  con- 
tinued to  absent  himself,  and  a  new  summons  was  taken  out,  and  the  order  for 
compensation  appealed  against  was  made  : — Held,  that  the  contract  still  con- 
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tinned,  notwithstanding  the  appellant's  having  suffered  the  full  term  of  imprison- 
ment for  not  finding  security^,  and  that  consequently  the  two  previous  orders 
were  not  a  bar  to  the  coniplaint  and  the  order  for  compensation  made  upon  it. 
—OutUr  V.  Turner,  43  L.  J.  Rep.  (Q.  B.)  124. 

Contract — Plans  and  Specifications — Defective  scheme — Implied  warranty. — 
Plaintiff,  having  seen  certain  plans  and  specifications  which  had  been  prepared 
by  an  engineer  for  defcs.,  contracted  with  the  latter  to  build  a  brid^'e  according 
thereto.  The  work  was  begun ;  but  the  mode  of  erection  prescribed  by  the 
plans  and  specifications  proved  defective,  and  an  alteration  was  necessarily  made, 
whereby  pit.  incurred  a  loss  of  valuable  time  in  completing  the  bridge.  He 
broujjht  an  action  for  compensation  for  loss  of  time  : — neld,  that  there  was  no 
implied  warranty  by  defts.  that  the  work  was  practicable  according  to  the  mode 
prescribed  by  the  plans  and  specifications,  and  that  pit  was  not  entitled  to 
recover. — Thome  v.  The  Mayor  and  Commonalty  of  the  City  of  London,  43  L.  J. 
Rep.  (Ex.)  116. 

Jurisdiction. — Of  British  courts  in  China — Treaty  of  Tientsin — Privileged 
communication. — By  the  treaty  of  Tientsin,  Article  X  V .,  it  is  provided  that 
**all  questions  in  regard  to  rights,  whether  of  property  or  persons,  arising 
he t ween  British  subjects,  shall  be  subject  to  the  jurisdiction  of  the  British 
authorities."  Appellant,  a  British  subject,  on  behalf  of  the  Chinese  Govern- 
ment, engaged  respondent,  a  British  subject,  as  a  Professor  at  a  Chinese 
College.  In  consequence  of  representations  made  by  appt.  to  the  Chinese 
Government  respt.  was  dismissed.  In  an  action  by  respt.  against  appt.  for 
false  representation  : — Held,  first,  that  the  wrong  complained  of  not  being  an 
act  of  the  Chinese  Government,  the  action  was  properly  brought  in  the  British 
Court  at  Shanghai ;  secondly,  that  communications  made  by  appt.  to  the 
Chinese  Government  were  privileged  and  so  far  justified,  as  to  rebut  the 
inference  of  malice  arising  from  defamatory  statements. — Hart  v.  Gumpach,  42 
L.  J.,  P.  C.  25. 

Copyright  op  Designs  Act. — Registration — New  and  original  Dengns — 
Combination  of  old  Designs — Importation  of  foreign  Design. — Plaintiffs  were 
registered,  under  the  Copyright  of  Designs  Act  (6  &  6  Vict.  c.  lOt)),  as  pro- 
prietors of  a  double  card-basket,  made  in  the  form  of  a  single  basket  placed  on 
the  bottom  of  another,  the  lower  one  forming  the  stand  or  base  of  the  article. 
They  admitted  that  the  form  of  the  single  basket  had  long  been  known 
to  the  public,  but  contended  that  the  combination  of  two  single  baskets  in  the 
form  ot  a  double  basket  was  a  **  new  and  original  design,"  and  as  such  entitled 
to  the  protection  of  the  Act.  They  also  admitted  after  the  filing  of  the  bill, 
but  without  amending  it,  that  they  had  first  seen  the  design  in  a  shop  in 
Germany,  and  had  imported  it  into  England  under  an  arrangement  with  the 
actual  designer  : — Hetd,  first,  that  the  article  was  not  a  '*  new  and  original 
design"  so  as  to  entitle  it  to  protection  within  the  meaning  of  the  Act ;  and 
secondly,  that  even  if  it  were  so,  pits,  were  not  the  persons  entitled  to  the  pro- 
tection of  the  Act — Lazarus  v.  Charles,  42  L.  J.  Ch.  507. 

Will. — Illegitim>ate  children — Bequests  to  two  hy  nam^  and  a  future  cIclss — 
Child  in  utero. — T.  O.  by  his  will,  dated  July  9,  1868,  bequeathed  property  to 
trustees  for  his  reputed  children,  C.  0.  and  E.  0^  **  and  all  other  tne  chilaren 
which  I  may  have  or  be  reputed  to  have  by  M.  L."  (his  deceased  wife's  sister, 
with  whom  he  had  gone  through  the  ceremony  of  marriage),  "  now  born  or 
hereafter  to  be  bom."  At  the  date  of  the  will  M.  L.  was  enceinte;  and  six 
months  after  she  had  a  child,  who  the  chief  clerk  certified  was  named  M.  O.. 
otherwise  M.  L.,  and  was  bom  on  6th  January  1869.  The  testator  died 
25th  December  1870  : — Held,  that  M.  O.,  otherwise  M.  L.,  was  not  entitled  to 
share  in  the  bequest.  {Pratt  v.  Matthew,  25  L.  J.  Ch.  409,  22  Beav.  334 
followed.) — OccUston  v.  FuUahve,  42  L.  J.  Ch.  614 

Delegation. — Purchase  of  shares  by  company — Powers  of  directors — Implied 
authority  of  m/inager  or  agent. — The  articles  of  association  of  a  loan  and  discount 
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company  gave  the  directors  power  to  purchase,  with  the  company's  moneys,  the 
shares  of  any  shareholder,  and  also  ^ave  them  power  to  appoint  a  general 
manager  to  perform  such  duties  as  they  might  determine  : — Held^  that  the 
power  to  purchase  shares,  which  was  expressly  given  to  the  directors  them- 
selves, could  not  be  delegated  by  them  to  the  manager.  Held  also,  that  the 
manager  could  not,  by  implication,  bind  the  company  by  a  contract  to  purchase 
shares,  such  an  act  not  being  within  the  ordinarv  scope  of  the  authority  of  the 
manager  of  such  a  company. — In  re  The  County  Palatine  Loan  and  Discount  Co. 
(Lim.);  CartmeWs  case  (C.  L.)  L.  J.  Rep.  43,  588. 

Contributory. — Lidbilify — Unauthorized  transfer  of  shares. — In  1871  the 
manager  told  one  of  the  shareholders  that  the  company  would  purchase  his 
shares.  The  shareholder  thereupon  executed  a  transfer  to  two  trustees  for  the 
company.  They,  however,  knew  nothing  of  the  transfer,  and  had  not  authorized 
the  making  of  it  It  was  registered  in  the  books  of  the  company,  and  thence- 
forth the  transferror  was  not  treated  as  a  shareholder,  but  received  interest  on 
the  purchase-money,  which  he  left  on  deposit  with  the  company.  In  1873  the 
company  was  ordered  to  be  wound  up  : — Held^  that  the  transferror  had  not 
ceased  to  be  a  shareholder,  and  that  he  was  liable  as  a  contributory. — In  re  Tfic 
County  Palatine  Loan  and  Discount  Co,  {Lim.);  CartmeWs  case  (C.  L.)  L.  J.  Rep. 
43,  588. 

Interest. — A  contract  between  a  railway  company  and  their  contractor, 
which  contemplated  that  from  time  to  time  certain  sums,  ascertainable  at  the 
end  of  each  month,  would  be  paid  over,  and  provided  for  monthly  payments, 
was  not  considered  to  be  one  to  pay  sums  at  certain  specified  times,  so  as  to 
carry  interest.  For  payment  of  interest,  there  must  be  a  express  agreement, 
except  in  mercantile  contracts,  such  as  bills  of  exchange  and  promist^ory  note?, 
and  some  cases  which  are  subject  to  special  usage  in  trade. — Hill  v.  South 
Staffordshire  Railway  Co,  (C.  L.)  J.  L.  Rep.  43,  556. 

Joint-Stock  Company. — A  company  not  authorized  by  its  original  articles 
of  association  to  accept  surrenders  of  shares,  by  special  resolutions  altered  their 
articles  so  as  to  authorize  the  cancellation  of  existing  shares,  and  the  issue  of 
new  shares  in  lieu  thereof,  under  an  arrangement  which  varied  the  liability  of  the 
respective  shareholders,  diminishing  the  liability  of  some  of  them  on  their 
shares,  and  increasing  that  of  others,  but  which  in  the  ultimate  result  materially 
increased  the  amount  of  capital  raiseable  on  all  the  shares  collectively  : — Held, 
that  the  alteration  was  intra  vires  and  effectual,  and  that  a  surrender  of  the  old 
shares  under  the  altered  articles  was  valid. — In  re  The  County  Palatine  Loan 
and  Discount  Co,;  Teasdale's  case  (C.  L.)  L.  J.  Rep.  43,  578. 

Joint-Stock  Company. — Shares  issued  without fiUng  of  contract — Rectification 
of  register, — A  new  company  was  formed  under  the  Companies  Acts  1862  and 
1867,  for  purchasing  the  assets  and  carrying  on  the  business  of  an  old  one. 
The  memoers  of  the  two  companies  were  the  same  persons.  The  transaction 
was  to  be  effected,  and  the  purchase-money  satisfied,  by  fully  paid  up  shares. 
The  shares  were  issued  by  the  new  to  the  old  company ;  but  no  contract  in 
writing  was  filed,  as^'equired  by  the  Companies  Act  1867,  s.  25.  The  question, 
therefore,  was  whether,  under  that  section,  the  shares  could  be  considered  as 
fully  paid  up?  A  motion  was  made  by  the  new  company  to  rectify  its  register 
by  striking  out  the  names  of  all  the  allottt  ts  in  order  to  file  the  contract,  and 
then  replace  the  names  : — HeUU  tbat  the  ngister  might  be  rectified  accordingly. 
— /7i  re  The  Droittcich  Salt  Co,  (Lim,),  L.  J.  Rep.  (C.  L.)  43,  581. 

Legacy. — Double  portions — Satisfactio^i — Ademption, — Where  a  father,  after 
giving  by  his  will  a  portion  to  his  child,  advanced  to  such  child  a  portion  with- 
out any  deed  or  inslrunient,  such  provision  in  the  absence  of  circumstance* 
negativing  the  presumption  was  held  an  ademption  pro  tanto.  The  occasion  of 
an  advancement  satisfying  or  adeeming  a  previous  legacy  need  not  l>e  the 
marriage  of  the  child,  or  any  other  occasion  calling  specially  for  the  advaucemeiit 
of  the  child. — Leighton  v.  Leighton,  .43  L.  J.  Rep.  (C.  L)  594. 
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SHERIFF  COURT  OF  ROSS-SHIRE— DINGWALL. 
Sheriflfs  Dingwall  Fordyce  and  Hill. 

BLAIR  V,  school  BOARD  OF  DINGWALL. — 17^^  June  and  Zl8t  August  1874. 

Education  (Scotland)  Act  1872  (35  <&  36  Vict.  c.  62),  section  6b  — School- 
masteis'  Emoluments, — This  was  an  action  at  the  instance  of  one  of  the  school- 
masters in  the  pairish  of  Dingwall  against  the  School  Board  of  that  parish.  The 
following  interlocutors  explain  the  facts : — 

^*' DingwaUy  7th  June  1874. —The  Sheriff-substitute  having  heard  parties* 
procurators  on  the  closed  record,  made  avizandum  therewith,  and  considered 
the  same,  Finds — 

'*  I.  That  the  pursuer  was,  previous  to  the  passing  of  *  The  Education  (Scot- 
land) Act  1872,'  master  of  the  Dingwall  Parish  School,  and  that  he  still  con- 
tinues master  of  the  said  school,  which  is  now  designated  the  East  Public  School 
of  Dingwall,  and  that  this  action  is  brought  for  the  recovery  of  the  emoluments, 
to  which  he  avers  he  is  entitled,  as  master  of  the  said  school,  for  the  half  year 
ending  at  Martinmas  1873. 

**II.  That  his  claim  consists  of  the  following  sums  : — (1.)  The  sum  of  £36, 
being  proportion  of  heritors'  payment^^  including  salary  ;  (2.)  The  sum  of  £6, 
being  proportion  of  the  MacLennan  Bequest  to  the  said  school ;  (3.)  The  sum 
ot  £VL  15s.,  being  the  one-half  of  the  Government  Grant  for  the  current  year  ; 
(4.)  Tlie  sum  of  £Q0  in  name  of  school-fees,  being  one-half  of  the  amount  of 
school-fees  (as  agreed  to  be  limited  by  the  pursuer)  alleged  to  have  been  earned 
by  him  as  teacher  of  said  school  for  the  session  of  1871-72,  being  the  year  or 
session  current  or  last  past  at  the  passing  of  the  Education  (Scotland)  Act. 

"  III.  That  the  defenders  have  all  along  admitted  liability  for,  and  been  will- 
ing to  j)ay  to  the  pursuer,  the  two  first  sums  above  mentioned,  amounting  to 
£40,  and  that  interim  decree  was  accordingly  given  for  that  amount  in  the  pur- 
suer's favour  on  17th  April  last 

"  IV.  That  the  defrs.  have  also  all  along  admitted  liability  for  the  third  sum 
above  mentioned,  and  expressed  their  willingness  to  pay  it  to  the  pursuer  when 
it  becomes  payable. 

**  V.  That,  by  order  of  the  Education  Department,  dated  27th  January  1874 
(No.  9  of  11-20),  the  time  for  paying  the  said  sum  is  changed  from  April  to 
November,  and  that  in  respect  of  said  order  the  defrs.  are  not  bound  to  pay  the 
said  sum  to  the  pursuer  till  that  date. 

"  VI.  That  there  is  no  authority  in  the  Education  Act  for  the  principle 
contended  for  by  the  pursuer  in  regard  to  fees,  viz.,  that  he  is  always  to  receive 
from  the  School  Board  in  name  of  fees  at  least  as  much  as'he  was  earning  under 
that  head  at  the  date  of  the  passing  of  the  Act ;  but  that  he  is  entitled  m  each 
year  to  the  whole  fees  eamea  by  him  during  that  year,  whatever  the  amount 
may  be. 

'*  VII.  That  it  is  to  the  treasurer  of  the  School  Board,  and  not  to  the  pursuer, 
that  the  fees  are  to  be  paid  by  the  pupils  attending  his  school.  Thereiore,  and 
in  respect  of  the  above  findings,  assoilzies  the  defenders  from  the  conclusions  of 
the  action,  in  so  far  as  these  are  not  affected  by  the  interlocutor  of  17th  April 
last :  Finds  no  expenses  due,  and  decerns.  Crawfurd  Hill. 

"  Note, — The  only  portions  of  the  above  interlocutor  which  require  any  re- 
marks by  way  of  explanation  are  the  two  last  findings,  which  truly  embrace  the 
whole  matter  at  issue  between  the  parties.  The  pursuer's  contention  in  regard 
to  the  fees  is  founded  on  the  55th  sect  of  the  Act,  which  provides  that  Heacners 
of  public  schools  appointed  previously  to  the  passing  of  this  Act  shall  not,  with 
respect  to  tenure  of  office,  emoluments,  or  retiring  allowance,  as  by  law,  contract, 
or  usage,  secured  to  or  enjoyed  by  them  at  the  passing  of  this  Act,  be  prejudiced 
by  any  of  the  provisions  herein  contained.'    Under  this  clause  he  maintains  that 
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as  at  the  time  of  the  passing  of  the  Act  he  was  in  receipt  of  fees  to  the  amount 
of  £120,  he  is  entitled  to  receive  from  the  School  Board,  every  year  that  he  con- 
tinues to  hold  his  present  office,  a  sum  not  less  in  amoimt  in  name  of  fees.  The 
S.-S.  cannot  adopt  this  view.  The  words  *  be  prejudiced  by  any  of  the  provi- 
sions herein  contained'  seem  to  him  to  be  conclusive  against  it  The  meaning 
of  the  clause  clearly  is,  that  teachers  in  office  before  the  passing  of  the  Act  are 
to  continue  in  the  very  same  position  in  regard  to  emoluments  as  if  the  Act  had 
not  been  passed.  They  are  not  to  be  *  prejudiced'  by  any  of  the  provisions  of 
the  Act.  It  is  easy  to  conceive  a  case  in  which  such  a  teacher  might  be  so 
'  prejudiced.'  For  instance,  the  School  Board  have  the  power,  by  sec  53,  to 
fix  the  school  fees  to  be  paid  for  attendance  at  each  under  their  management^ 
and  if  the  defrs.  were  to  exercise  this  power  to  the  effect  of  making  the  fees 
for  attendance  at  the  pursuer's  school  lower  than  they  had  formerly  been,  he 
would  have  good  reason  to  complain  that  he  was  prejudiced  by  the  above  pro- 
vision of  the  Act,  unless  the  difference  was  made  up  to  him  by  the  Board.  But 
nothing  of  that  kind  is  alleged  here.  No  doubt  the  amount  of  fees  earned  by 
the  pursuer  during  the  period  in  question  is  smaller  than  that  which  he  was 
receiving  at  the  time  the  Act  passed,  but  this  circumstance  cannot  be  attributed 
to  any  oi  the  provisions  of  the  Act 

"  It  seems  indeed  to  the  S.-S.  that  the  present  contention  arises  very  much 
from  the  different  meaning  attached  by  the  pui'suer,  on  the  one  hand,  and  the 
defrs.,  on  the  other,  to  the  word  *  emoluments'  in  the  55th  section.  According 
to  the  pursuer  that  word  means  (so  far  as  fee8  are  concerned)  the  actual  amount 
of  fees  earned  by  him  during  the  year  in  which  the  Act  passed.  According  to 
the  defrs.  it  means  his  right  to  the  fees  in  eacli  year.  Whatever  thejf  may 
amount  to,  the  School  Board  is  not  entitled  to  withhold  from  him  any  part  of 
the  fees  derived  from  his  school,  as  might  have  been  done  under  the  53iti  section 
had  he  not  been  a  teacher  appointed  before  the  passing  of  the  Act.  The  S.-S. 
has  no  hesitation  in  holding  that  the  defrs.'  is  the  true  interpretation.  And  if 
so,  then  the  pursuer  cannot  be  said  to  be  prejudiced  if  he  get  all  the  fees  accru- 
ing to  the  period  in  question,  although  the  amount  may  be  smaller  than  at  the 
date  of  the  passing  of  the  Act  He  was  entitled  to  the  whole  of  the  fees  then, 
and  he  is  entitled  to  the  whole  of  the  fees  still. 

**  The  only  other  point  is  as  to  who  ought  to  receive  the  fees  in  the  first  in- 
stance, the  pursuer  or  the  treasurer  of  the  Board.  By  sec.  53  it  is  provided 
that  *  such  ieea  shall  be  paid  to  the  treasurer  of  the  Board.'  But  the  defrs. 
maintain  that  this  means  that  the  teacher  is  to  take  payment  of  the  fees  in  the 
first  instance,  and  then  pay  thorn  to  the  treasurer  oi  the  Board.  And  in  sup- 
port of  this  it  was  agreed  that  it  was  formerly  the  teacher's  duty  to  collect  the 
fees,  and  that  no  change  is  made  on  this  by  the  Act  Now,  it  appeal's  to  the 
S.-S.  that  a  change  has  been  made  by  the  Act,  and  that  whereas  it  was  formerly 
the  duty  of  the  children  attending  school,  or  their  parents,  to  pay  the  fees  to 
the  teacher,  the  53rd  section  provides  that  henceforth  the  fees  shall  be  paid  to  the 
treasurer.  It  was  further  argued  that,  as  the  48th  section  specifies  the  duties  of 
the  treasurer,  and  there  is  no  luention  of  his  having  to  collect  the  fees,  that 
cannot  have  been  intended  to  form  part  of  his  duties.  If  by  collecting  the  fees 
is  meant  going  round  to  the  residence  of  the  pupils  to  get  them,  the  S.-S.  ap- 
prehends that,  strictly  speaking,  that  never  was  the  duty  of  a  teacher  (whether 
or  not  it  was  ever  necessary  he  does  not  know),  and  it  is  not  a  duty  prescril>ed 
by  the  Act.  It  was  formerly  the  right  of  the  teacher  to  receive  the  fees ;  the 
53rd  section  makes  it  now  the  duty  of  tlie  treasurer  to  receive  them,  and  it  was 
no  more  necessary  that  this  should  be  specified  in  the  48th  section  as  part  of  his 
duties,  if  he  was  to  receive  them  from  the  children,  than  if  he  was  to  receive 
them  from  the  master.  The  48th  section,  then,  does  not  seem  to  throw  any  light 
on  the  point  in  dispute.  It  must  be  decided  entirely  on  the  terms  of  the  53rd 
section.  Now,  certainly,  what  would  naturally  occur  to  any  one  reading  that 
section  is,  that  it  is  to  the  treasurer,  and  not  to  the  teacher,  that  the  fees  are  to 
be  paid  by  those  who  are  liable  to  pay  them  ;  and,  after  giving  the  section  his 
careful  consideration,  the  S.-S.  is  satisfied  that  this  is  the  collect  interpretation. 
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For  the  pievious  part  of  the  section  provides  that  the  School  Board  shall  *  fix 
the  school-fees  to  be  paid  for  attending  at  each  school  under  their  management,' 
and  immediately  after  follows  the  proyision  that  *  such  fees  shall  be  paid  to  the 
treasurer  of  the  Board.'  Here  we  have  the  words  *  be  paid'  occurring  twice  in 
the  same  sentence  with  regard  to  the  fees.  The  School  Board  are  to  fix  the  fees 
to  be  paid,  and  these  fees  are  to  be  paid  to  the  treasurer.  To  be  paid  by  whom, 
then  f  There  can  be  no  doubt  as  to  the  answer  in  regard  to  the  first  It  is  the 
fees  to  be  paid  by  the  children  that  the  School  Board  is  to  fix,  and  in  the  absence 
of  anything  to  show  that  a  different  party  was  intended,  there  seems  to  be  equally 
little  doubt  that  it  is  the  children  who  are  to  pay  these  fees  to  the  treasurer. 

**  C.  H." 

**  Edinburgh^  Zlst  August  1874. — The  Sheriff  having  considered  the  appeals 
for  both  parties  against  the  S.-S.'s  interlocutor  of  17th  June  last,  with  tne  re- 
spective reclaiming  petitions,  answers  thereto,  and  whole  process,  and  having 
advised  the  cause,  dismisses  said  appeals,  affirms  the  interlocutor  submitted  to 
review,  with  the  exception  of  the  seventh  finding  as  to  the  alleged  duty  of  the 
School  Board  treasurer  to  collect  the  school-fees,  which  is  hereby  recalled: 
Finds  it  unnecessary  to  determine  anything  as  to  the  duty  of  the  treasurer  in 
the  above  respect,  as  no  ground  is  laid  for  it  by  summons :  of  new  finds  neither 
party  entitled  to  expenses,  and  decerns.  Qeo.  Dinqwall  Fordtce. 

^  Note, — Had  the  question  argued  in  the  papers,  as  to  whether  it  was  the 
duty  of  the  treasurer  or  of  the  schoolmaster  to  collect  the  school-fees,  been  pro- 

Serly  before  him,  the  Sheriff  must  ulj  that,  as  at  present  advised,  he  would 
ave  been  disposed  to  concur  in  the  opmion  of  the  S.-S.,  that  the  duty  is  laid 
by  the  Act  on  the  School  Board  treasurer,  and  not  on  the  schoolmaster. 

"  G;  D.  F.» 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriffs  Guthrie  Smith  and  Dove  Wilson. 

SCOTT'S  HOSPITAL  TRUSTEES  V.  JAMES  SKINNER. — Ist  and  2l8t  July  1874 

Implied  Mandate — Law  Agent^s  right  to  receive  pawnent  of  sum  for  which  he  is 
authorized  to  sue. — The  pursuers  sued  the  defender  for  ;£137,  16s.  2d.,  being  the 
half-yearns  rent  of  the  farm  of  Mains  of  Craibstone,  NewhiUs,  due  at  Martinmas 
last.  The  defr.  had,  some  time  previously,  obtained  decree  against  the  pur- 
suers for  £46,  Is.  lOd.  as  compensation  for  lawn  pasture  of  which  he  bad  never 
received  possession.  He  instructed  the  pursuers'  agents  to  impute  this  sum  to 
his  rent  They  replied  that  they  had  paid  it  to  his  own  agent  in  the  action 
against  the  pursuers.  The  agent  had  applied  it  in  payment  of  his  account. 
The  defr.,  who  alleged  that  he  never  autnorized  his  agent  to  receive  the  x>ay- 
ment,  at  once  repudiated  the  transaction,  and  forwarded  to  the  pursuer's  agents 
a  letter  of  credit  for  the  balance  of  the  amount  of  the  rent  They  refused  to 
receive  it,  and  brought  this  action. 

The  Sheriff-Substitute  (Dove  Wilson^  repelled  the  defence,  and  decerned 
against  the  defr.,  with  expenses.  The  following  is  the  principal  portion  of  the 
note  appended  to  his  interlocutor  : — 

**  The  question  whether  a  law  agent,  employed  to  sue  for  a  debt  has  authority 
to  receive  payment  on  behalf  of  his  client,  has  not  been  expressly  decided  in 
Scotland.  In  England,  however,  it  seems  for  long  to  have  been  well  established 
that  the  pursuer's  attorney  has  the  power  (Powell  v.  Little,  1747,  1  Blac.,  8  ; 
Yates  V.  Frecleton,  1781,  2  Doug.,  622  ;  IFilmot  v.  Smith,  1828,  3  C.  and  P. 
453).  It  seems  to  the  S.-S.  that  there  can  be  no  good  reason  why  there  should 
he  any  difference  in  this  respect  between  the  law  of  England  and  Scotland. 
The  Euglish  rule  is  not  founded  on  any  special  enactment  or  regulation  of 
Court,  but  rests  on  the  general  law  of  agent  and  client,  which  should  be  the 
same  in  both  countries.  The  defr.  proposed  to  lead  proof  to  show  that  the 
practice  in  Scotland  was  to  have  a  special  mandate  where  the  agent  was 
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authorized  to  receive  the  money.  The  S.-S.  does  not  think  the  question  one  to 
be  disposed  of  on  any  inquiry  into  practice.  The  practice  might  vary,  and  it 
would  be  most  inconvenient  to  have  a  varying  rule.  Agents  are  officers  of 
Court,  and  it  is  for  the  Courts  to  decide  what  powers  they  possess.  Seeing  that 
since  the  Law  Agents  Act  of  1873  the  privileges  of  all  agents  are  the  same, 
there  must  be  one  rule  for  all  Scotland  ;  and  as  the  rule  is  settled  in  England, 
it  would  be  inexpedient  to  make  the  rule  diHerent  in  Scotland,  and  it  would  not 
be  possible  to  do  so  without  holding  that  the  question  had  been  wrongly 
determined  in  England. 

"  This  consideration  seems  to  the  S.-S.  to  settle  the  question.  Had  there 
been  no  precedents  in  England,  however,  the  S.-S.  would  still  have  been  dis- 
posed to  come  to  the  same  conclusion.  Parties  may  sue  either  by  themselves 
or  by  a  procurator,  and  where  they  choose  to  act  by  a  procurator,  the  rule,  sub- 
ject to  certain  limited  exceptions,  is  that  the  procurator  fully  represents  the 
party.  There  are  limitations  on  the  procurator's  powers  in  defiling  with  matters 
adverse  to  his  client's  interest — for  example,  when  he  proposes  to  peril  the  case 
on  the  adversary's  oath,  or  to  compromise  his  client's  claims ;  and  there  are 
limitations  where  he  proposes  to  subject  his  client  to  additional  risks— as  by 
imprisoning  the  adversary  on  the  successful  issue  of  the  ca^,  or  appealing  to  a 
higher  court  on  its  unsuccessful  issue.  But  the  S.-S.  is  not  aware  of  any  ground 
on  which  it  can  be  objected  to  the  agent  that  he  does  the  verv  thing  which  the 
client  desires  to  have  done — namely,  to  get  payment  of  the  debt.  To  say  that 
the  agent  had  no  power  to  receive  the  money  sued  for  on  behalf  of  his  client 
might  be  very  inconvenient,  as  there  are  many  cases  in  which  a  tender  must  be 
accepted  at  once  to  save  liability  for  future  expenses,  and  as  it  would  l)e  a  hard- 
ship on  the  opposite  party  to  oblige  him  to  deiil  with  the  client  in  regard  to  the 
sum  sued  for  and  with  the  agent  for  expenses  incurred.  Any  client  who  does 
not  desire  his  agent  to  receive  the  money  can  prevent  it  by  making  proper  inti- 
mation of  the  restricted  nature  of  the  employment,  to  his  own  agent  and  to  the 
opposite  party  before  the  payment  has  been  made." 

On  appeal,  the  Sheriff  (Guthrie  Smith)  adhered  to  this  interlocutor,  adding 
the  following  note : — 

**  The  defr.'s  proposition  that  a  solicitor  employed  to  recover  a  debt  is  not 
entitled,  without  express  authority,  to  discharge  it,  is  unsupported  by  any 
case,  and  in  the  practical  business  of  life  would  be  attended  with  great  incon- 
venience. The  solicitor  is  employed  to  take  the  proceedings  wliich  may  be 
most  effectual  for  enforcing  payment.  His  retainer  does  not  come  to  an  end  as 
soon  as  jud^ent  is  recovered,  for  often  the  matter  of  chief  importance  is 
promptness  m  putting  the  decree  into  execution.  In  deciding  both  as  to  the  time 
to  act  and  the  manner  of  acting,  he  evidently  requires  to  be  invested  with  a 
very  liberal  discretion,  and  to  say  that  he  is  entitled  to  do  everj'thing  but  take 
the  money  is  to  refuse  to  recognise  one  of  the  most  obvious  incidents  of  the 
relation.  It  would  be  much  more  natural  to  say  that  in  all  cases  the  solicitor 
has  the  authority  claimed,  in  the  absence  of  notice  to  the  contrary.  The  client 
may  at  any  time  recall  his  agent's  authority,  or  fetter  it  with  any  restriction  be 
pleases  ;  but  when  he  has  failed  to  do  so,  the  Sheriff  must  hold  that  payment 
of  the  sum  decerned  for  to  the  solicitor  who  has  conducted  the  case  is  a  good 
payment  As  the  S.-S.  shows,  this  is  the  rule  of  England,  and  the  authority 
of  Professor  Bell  is  to  the  same  effect.     (1  Coms.  6th  edition,  p.  72.) 

Act. — C.  B,  Davidson, Alt, — A,  E,  Smith, 


SHERIFF-COURT  OF  SELKIRKSHIRE. 

Sheriff  Milne. 

PAROCHIAL  BOARD  OF  MELROSE  V,   GRANT. — July  27,  1874. 

Statute  19  <£  20  Vi^t,  cap.  103  (Nuisance  Removal  Scotland  Act\  section  69— 
StatuU  18  i&  19  Vict.  cap.  68  {Burial  Grounds  Scotland  ^ct).— This  was  an 
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action  raised  by  tlie  Parochial  Board  of  Melrose,  for  payment  of  burial 
ground  assessment,  which  the  defender  refused  to  pay  on  the  ground  that  since 
Galashiels  became  a  Parliamentary  burgh  the  Melrose  Parochial  Board  lost 
jurisdiction  within  the  burgh,  and  the  Town  Council  became  the  Parochial  Board 
for  burial  ground  purposes,  in  terms  of  section  69  of  the  Nuisance  Removal 
Act.  The  Sheriff  decided  against  the  claim  of  the  Parochial  Board,  and  ap- 
pended the  following  note  to  his  interlocutor  : — 

**  The  quoad  sacra  parish  of  Ladhope  forms  part  of  the  parish  of  Melrose,  and 
is  locally  situated  to  a  certain  ejctent  within  the  burgh  boundaries  of  Galashiels. 
The  question  now  raised  is  whether  the  Parochial  Board  of  Melrose  is  entitled 
to  assess  that  burghal  portion  of  the  parish  of  Ladhope  for  burial  ground 
purposes? 

"  I  am  of  opinion  that,  upon  a  sound  construction  of  the  Burial  Grounds 
(Scotland)  Act,  1855,  and  sec.  69  of  the  Nuisance  Kemoval  Act  1856,  the 
Parochial  Board  has  no  such  right 

"  It  appears  that  in  or  about  the  year  1842,  the  trustees  of  Ladhope  Church 
provided  a  burial  ground  for  the  quoad  solera  parish  of  Ladhope.  In  1857  the 
cemetery  wajs  found  to  have  become  too  small  for  the  wants  of  the  population, 
and  on  ISth  March  of  that  year  the  trustees  acquired  additional  ground  to  the 
extent  of  three-quarters  of  an  acre  from  the  late  Admiral  Pringle  of  Torwood- 
lee.  The  main  conditions  upon  which  the  trustees  acquired  the  new  ground 
were  a  payment  of  £7by  and  an  annual  feu-duty  of  one  penny,  the  erection  of 
a  boundary  wall,  and  the  formation  of  walks.  There  was  a  special  provision 
that  one-sixth  part  of  the  grounds  be  set  apart  for  the  burial  of  the  poor,  for 
which  no  charge  should  be  made ;  and  the  trustees  of  the  church,  whom  failing, 
the  minister  and  kirk-session,  were  empowered  to  determine  who  were  to 
come  under  the  denomination  of '  the  poor.'  The  feu-disposition  also  provided 
for  such  price  being  put  upon  the  private  or  saleable  burying-ground  as  *  should, 
upon  a  fair  calculation  of  all  costs  and  expenses,  compensate  the  trustees  for  the 
outlay  that  had  been  or  might  be  incurred,  including  expenses  of  title,  building 
and  keeping  up  of  wall,  forming  and  making  roads,  and  annual  management 
and  other  expenses.' 

"  So  things  continued  till  1862,  when  the  trustees  of  Ladhope  Church  con- 
veyed the  burial  ground  acquired  by  them  in  1857  to  the  Parochial  Board  of 
Melrose.  The  disposition  provided  that  the  Parochial  Board  should  relieve 
the  trustees  of  Ladhope  Church  of  the  whole  conditions  and  obligations  binding 
upon  them  under  the  feu-disposition  of  1857,  so  far  as  the  same  had  not  been 
implemented  and  fulfilled.  It  set  forth  that  the  purchase  money  was  £110, 
less  the  sum  received  by  the  trustees  for  rent  and  sales  of  burying-ground,  and 
it  bore  that  the  conveyance  was  granted  under  the  express  provision  and  decla- 
ration that  the  burying-ground  was  for  the  exclusive  use  of  the  quoad  sacra 
parish  of  Ladhope. 

"Whether  in  thus  acquiring  the  burial  ground  the  Parochial  Board  also 
acquired,  and  thereby  deprived  the  minister  and  kirk-session  of  the  right  which 
was  conferred  upon  them  by  the  feu-disposition  of  1857  of  determining  who 
fell  under  the  denomination  of  '  the  poor,'  is  a  question  which  it  is  not  now 
necessary  to  consider.  The  important  point  is  that  by  the  terms  of  the  con- 
veyance of  1862  the  mana^ng  body  alone  was  changed.  Everything  else 
remained  unchanged.  The  mhabitants  of  the  quoad  sacra  parish  of  Ladhope 
retained  as  before  their  exclusive  right  of  sepulture  ;  and  the  managing  body, 
the  Parochial  Board,  were  bound  by  all  the  obligations  and  conditions  con- 
tained in  the  feu-disposition  of  1857,  including  the  stipulation  that  such  a  price 
should  be  put  upon  the  saleable  ^ound  as  should  cover  the  outlay  which  the 
trustees  of  Ladhope  Church  had  mcurred  in  the  first  instance,  and  which  might 
still  be  required  *  for  annual  management  and  other  expenses,'  and  they  were 
also  bound  to  respect  the  right  of  'the  poor'  to  be  buried  free  of  charge  in  the 
one-sixth  part  reserved  for  that  purpose. 

"  In  1868  Galashiels  was  created  by  the  Reform  Act,  31  &  32  Vict  c.  48, 
a  Parliamentary  burgh,  and  a  laige  portion  of  the  population  of  the  quoad  sacra 
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parish  of  Ladliope  was  included  within  the  buigh  boaudaries  as  defined  by  that 
Act. 

"Since  1862  the  Parochial  Board  have  assessed  the  whole  property  in  the 

S Irish  of  Melrose,  including  that  portion  now  forming  part  of  the  burgh  of 
alashiels,  in  respect  of  the  Ladhope  burial-ground  ;  and  also  for  a  debt  which 
was  incurred  relative  to  another  cemetery  in  the  parish  of  Melrose,  situated 
near  to  the  town  of  Melrose,  and  not  witMn  the  district  or  quoad  sacra  parish 
of  Ladhope. 

**  It  is  in  these  circumstances  that  the  defr.,  being  resident  within  that  por- 
tion of  the  qiwad  sacra  parish  of  Ladhope  which  is  now  situated  within  the 
burgh  boundaries  of  Galashiels,  challenges  the  right  of  the  Parochial  Board  of 
Melrose  to  assess  the  inhabitants  of  that  district  for  burial-ground  purposes. 
He  pleads  that  Galashiels  being  a  Parliamentary  burgh,  the  Town  Council  alone 
is  entitled  to  assess  those  resident  within  the  burgh  boundaries ;  and  he  rests 
his  case  on  section  69  of  the  Nuisance  Removal  Act  1856,  which  is  as  follows  : 
— *  In  order  to  amend  an  Act  passed  in  the  eighteenth  or  nineteenth  year  of  the 
reign  of  Her  Majesty,  entitled  an  Act  to  amend  the  laws  concerning  the  burial 
of  the  dead  in  Scotland,  so  as  to  make  the  said  Act  available  in  burghs  com- 
prehending parts  of  more  than  one  parish,  be  it  enacted,  That  in  the  execution 
of  the  said  Act,  where  the  limits  of  any  burgh  sending  or  contributing  to  send 
a  member  to  Parliament  as  defined  under  section  second  of  the  said  Act,  shall 
comprehend  more  than  one  narish,  all  the  parishes  or  parts  of  parishes  within 
the  limits  of  said  burgh  shall  be  held  to  be  one  united  parish  for  the  purposes 
of  tbe  said  Act,  and  all  that  is  comprehended  within  such  limits  shall  be  ex- 
cluded from  other  parishes  under  the  said  Act,  and  the  Town  Council  of  the 
burgh  shall  be  hela  to  be  the  Board  of  the  united  parish  within  such  limits 
under  the  said  Act.' 

**  The  defr.  contends  that  it  is  incompetent  and  illegal  under  this  enactment 
for  the  Parochial  Board  of  the  parish  of  Melrose  to  administer  all  or  any  of  the 
clauses  of  tbe  Burial  Grounds  /Scotland)  Act  (including  the  26th  or  assessing 
clause)  within  the  burgh  of  Galashiels,  the  administrative  board  of  which  is  the 
Town  Council  of  Galashiels,  constituted  under  the  Act  of  1856  and  the  Reform 
Act  of  1868, 

"  The  case  presents  itself  in  two  aspects — (1)  As  regards  Ladhope  burial 
ground  ;  (2)  as  regards  any  other  cemetery  in  the  parish  of  Melrose. 

"  1.  The  Melrose  Parochial  Board  are  the  body  charged  with  the  execution 
of  the  Burial  Grounds  (Scotland)  Act  1855,  for  the  parish  of  Melrose,  and  they 
maintain  that  that  being  so,  the  mere  fact  that  they  have  acquired  Ladhope 
burial  ground  makes  that  ground  for  all  practical  purposes  a  cemetery  under 
tbe  Act,  and  empowers  the  Board  to  assess  in  respect  thereof. 

"  I  can  find  no  authority  for  that  proposition.  It  appears  to  me  to  be  veiy 
clear  that  the  Burial  Ground  (Scotland)  Act  1855,  merely  provides  for  the 
acquisition  by  the  Parochial  Board  of  ground  for  new  cemeteries,  and  the  regu- 
lation of  these  cemeteries  when  required.  It  does  not  contemplate  the  purchase 
of  old  or  existing  cemeteries.  It  does  not  prohibit  such  purchase,  but  it  makes 
no  provision  therefor — only  for  additions  thereto  (sec.  12).  The  purchase, 
therefore,  by  the  Melrose  Parochial  Board  of  the  Ladhope  burying-ground  was 
a  private  and  not  a  statutory  transaction.  For  the  same  reason,  the  Parochial 
Board  became  bound  by  all  the  conditions  and  obligations  relating  to  the 
management  of  the  ground  which  are  contained  in  the  feu-disposition  of  1857, 
and  expressly  undertook  to  fulfil  them.  But  the  due* observance  of  these  obli- 
gations is  incompatible  with  tbe  levying  of  assessment  under  the  statute,  because 
all  exjienses  of  management  and  otherM'ise  are  provided  for  by  the  feu-disposi- 
tion of  1857.  To  get  rid  of  this  difficulty,  the  Parochial  Board  were  forced 
to  repudiate  these  ooligations,  and  they  now  claim  the  right  to  assess  as  if  the 
feu-cusposition  of  1857  and  the  deed  of  conveyance  of  1862  had  been  cancelled, 
and  the  obligations  contained  in  these  deeds — the  title-deeds  to  the  ground- 
were  no  longer  binding,  or  of  any  force  or  effect  whatever. 

<<  This  course  of  procedure  professes  to  be  rested  upon  the  Burial  Grounds 
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(Scotland)  Act ;  but  it  receives  no  countenance  from  that  statute,  and  is  con- 
trary to  tne  fundamental  principles  of  common  law.  The  statute  does  not 
override  the  principles  of  common  law.  It  is  in  accordance  therewith.  It 
respects  existing  rights,  and  creates  no  new  liabilities,  except  in  regard  to  new 
burial  grounds.  Section  16  alone  has  been  referred  to  on  the  part  of  the  Paro- 
cldal  Board.  It  provides  that  'where  any  burial  ground  shall  be  closed  in 
terms  of  this  Act,  and  a  new  burial  ground  provided  in  place  thereof,  the  whole 
burdens  upon  and  liabilities  attaching  to  the  burial  ground  so  closed  shall  be 
transferred  to  and  become  burdens  upon  the  burial  ground  provided  in  the 
room  thereof ;  and  the  revenues  of  the  new  burial  ground  provided  in  room 
thereof  shall  be  liable  for  the  same,  in  like  manner  as  the  revenues  of  the  hv/rial 
ground  80  closed  were  liable.^ 

**  That  clause  has  only  an  indirect  bearing  upon  this  case,  because  the  old 
Ladhope  burying  ground  has  not  been  closed  by  statutory  authority  and  a  new 
burial  ground  provided  in  place  thereof ;  but  in  so  far  as  it  does  apply,  it 
recognises  a  principle  not  favourable,  but  adverse,  to  the  contention  of  the 
Parochial  Board — viz.,  that  the  management  of  old  burial  grounds  shall  remain 
undisturbed,  and  continue  to  be  the  same  after  as  before  the  passing  of  the  Act 

''Again,  the  assessing  clause — sec  26 — provides  that  the  Parochial  Board 
may  assess  fur  the  expenses  incurred  '  in  carrying  this  Act  into  execution,  in  so 
far  as  the  sums  received  for  exclusive  right  of  burial,  or  as  fees  for  other  pay- 
ments in  respect  of  interments,  shall  be  insufficient' 

"  The  expenses  for  which  the  Parochial  Board  were  empowered  to  assess  are 
exclusively  those  incurred  in  providing,  new  burial  grounds.  This  is  evident 
from  the  terms  of  sec.  24,  whicn  provides  that  every  parochial  board  under  this 
Act  shall,  subject  to  the  approval  of  the  Sheriff  of  the  county,  fix  and  receive 
such  fees  and  payments  in  respect  of  interments  in  any  burial  ground  provided  by 
such  hoard  as  they  shall  think  fit,'  etc. 

"  Now,  Ladhope  burial  ground  was  provided,  not  by  the  Melrose  Parochial 
Board  in  the  execution  of  the  Act,  but  by  the  trustees  of  Ladhope  Church.  The 
*  fees  and  payments'  have  been  fixed  not  by  the  Sheriff,  but  by  the  feu-dis- 
position of  1857.  The  burial  ground  has  been  acquired  bjr  the  Parochial  Board 
not  for  the  parish  of  Melrose,  but  for  the  quoad  sacra  pansh  of  Ladhope,  and  it 
is  now  available  only  for  the  poor  of  that  district,  free  of  charge.  And  there 
are  or  ought  to  be  no  liabilities  attaching  to  the  ground  or  expenses  of  manage- 
ment to  provide  for,  because  the  price  of  the  saleable  ground  has  or  ought  to 
have  been  calculated  so  as  to  cover  all  outlay,  as  well  as  the  annual  expenses  of 
management,  and  admittedly  the  whole  of  that  saleable  ground  has  not  been 
disposeil  of. 

"  I  am  of  opinion,  therefore,  that  Ladhope  burial  ground  is  not  in  any  sense 
a  burial  ground  provided  by  the  Parochial  Boaixl  under  the  Burial  Grounds 
(Scotland)  Act,  that  the  statute  does  not  apply  to  it,  and,  consequently,  that  the 
Parochial  Board  have  no  statutory  authority  for  levying  assessment  in  respect 
thereof. 

"  2.  It  remains  to  consider  whether  the  Melrose  Parochial  Board  are  entitled 
to  assess  for  the  expenses  connected  with  any  other  cemetery  now  existing  in  or 
which  may  yet  be  provided  by  the  Parochial  Board  for  the  parish  of  Melrose. 

"  I  am  of  opinion  that  the  clause  of  the  statute  founded  on  by  the  defr. — sec. 
69  of  the  Nuisance  Removal  Act  of  1856 — is  conclusive  against  their  doing  so. 

"  Upon  this  point  the  Parochial  Board  contend  that  sec.  69  does  not  apply, 
because  it  is  only  in  the  case  of  Parliamentary  burghs  that  the  Town  Council 
is  held  to  be  the  board  of  the  several  parishes  or  parts  of  parishes  within  the 
burgh  boundaries,  which^  for  burial  ground  purposes,  are  declared  to  be  one 
united  parish  ;  whereas  Qalashiels  was  not  a  Parliamentary  burgh  in  1856, 
until  several  years  after  the  passing  of  the  Act.  But  the  Burial  Grounds  (Scot- 
land) Act,  with  which  sec.  69  is  iiicorjx)rated,  is  a  prospective  statute,  and  sec. 
69  contains  no  internal  evidence  of  an  intention  on  the  part  of  the  Legislature 
to  exclude  Parliamentary  burghs  to  be  afterwards  created  from  its  oi)eration. 
To  hold  that  sec.  69  was  a  piece  of  legislation  applicable  only  to  things  as  they 
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"were  in  the  year  1856,  is  inconsistent  with  the  whole  scope  and  purpose  of  the 
Burial  Grounds  (Scotland)  Act,  and  with  the  broad  and  general  terms  of  sec  69 
itself.  Construed  according  to  the  natural  meaning  and  collocation  of  its 
words,  sec.  69  applies  to  every  Parliamentary  burgh  of  the  present  day,  equally 
as  to  those  which  existed  in  1856. 

"  It  is  also  said  that  the  introductory  words  of  sec.  69, '  the  execution  of  the 
said  Act,'  mean  not  only  the  providing  of  ground,  but  the  payment  thereof ; 
and  that  when  the  price  of  ground  has  been  provided  bv  money  borrowed  upon 
the  security  of  the  assessment  for  the  whole  parish,  it  would  endanger  that 
security  to  detach  the  burghal  portion  of  the  parish,  as  in  the  case  of  Galashiels. 
Perhaps  it  would  ;  but  when  a  statute  is  expressed  in  clear  and  unequivocal 
language,  it  is  the  duty  of  a  court  of  law  to  give  effect  to  it,  no  matter  what 
may  be  the  apprehendea  consequences  of  doing  so.  In  my  opinion,  sec  69  of 
the  Nuisance  Removal  Act  is  exceptionally  plain  and  intelligible.  The 
inhabitants  of  the  parish  of  Melrose  resident  within  the  burgh  of  Galashiels  are 
thereby  *  excluded  from  other  parishes.'  They  are  included  within  *the  one 
united  parish,'  which  the  Act  declares  every  Parliamentary  burgh  to  be  for 
burial  ground  purposes ;  and  the  Town  Council  of  Galashiels  alone  have  the 
right  to  assess  the  inhabitants  resident  within  the  burgh  boundaries,  under  the 
Burial  Grounds  (Scotland)  Act,  for  burial  ground  purposes.  It  is  impossible  to 
conceive  of  circumstances  under  which  section  69  of  tne  Nuisance  Removal  Act 
would  ever  become  operative  at  all  if  it  does  not  apply  to  the  Parliamentary 
burgh  of  Galashiels,  and  the  circumstances  of  the  present  case. 

"  The  practical  result  is  that  the  defr.  is  entitled  to  be  assoilzied  from  the 
conclusions  of  this  action,  at  the  instance  of  the  Parochial  Board  of  the  parish 
of  Melrose,  for  payment  of  9id.  of  assessment  for  burial  ground  purposes.^ 


SHERIFF  SMALL-DEBT  COURT  OF  LANARKSHIRE— GLASGOW. 

Sheriff  Guthrie. 

HOGG  V.  ARMSTRONG  AND  MOWAT. — Aug,  12,  1874. 

Barik  Note  found  in  a  shop — Right  of  Finder, — The  circumstances  are  fuQy 
stated  in  the  following  judgment  of  the  S.-S.  : — 

"  This  action  is  brought  for  the  value  of  a  £5  note  found  by  the  pursuer,  on 
21st  July  1873,  in  the  shop  of  the  defr.  Armstrong,  a  spirit  merchant,  into 
which  the  pursuer  had  gone  on  lawful  business ;  and  which  the  pursuer  avers 
was  given  by  her  to  Mr.  Armstrong,  or  his  shopman,  Mowat,  the  other  defr.,  for 
the  purpose  of  being  handed  over  by  one  or  other  of  them  to  the  custodier  of 
the  City  of  Glasgow  police,  Imt  which  they  failed  so  to  hand  over.  These  facts 
are  not  disputed,  and  the  defrs.  avow  their  readiness  to  restore  the  money  to  the 
pursuer  if  her  legal  right  to  it  is  established.  It  is  admitted  that  the  practice 
of  the  police  authorities  is  to  retain  lost  articles  for  a  year,  and  if  the  true  owner 
is  not  ascertained,  then  to  deliver  them  to  the  tinder. 

"  Any  one  who  finds  goods,  a  parcel,  money,  or  any  article  of  value,  and  docs 
not  return  it  to  the  owner,  or  deliver  it  to  the  officer  on  duty  at  the  police  office, 
within  forty  eight  hours,  is  by  s.  135  of  the  Glasgow  Police  Act  1866  liable  to  a 
penalty.  This  penalty  probably  cannot  be  inflicted  on  the  defrs.,  who  are  not 
finders  of  the  bank  note  in  question  ;  and  the  pursuer,  it  appears,  did  give  in- 
formation at  the  police  office,  and  desired  the  defrs.  to  hand  it  over  to  the 
custodier.     The  Police  Act,  therefore,  does  not  in  any  way  solve  the  question. 

"  That  question  however  does  not  present  much  difficulty.  The  finder  of  lost 
goods  is  undoubtedly  entitled,  as  a  general  rule,  in  the  absence  of  special  laws  or 
police  regulations,  to  keep  them  against  all  except  the  true  owner,  upon  the 
principle  qiwad  nuUiu>s  est  fit  occupantis.  The  right  to  possession  of  an  in- 
animate moveable  is  with  the  finder,  though  it  rather  seems  that  the  property  is 
still  with  the  owner,  who  is  not  presumed  to  relinquish  it  within  the  years  of 
prescription,  and  may  still  reclaim  it  from  the  finder.    The  only  question  is 
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wbetber  the  finder's  right  is  affected  by  tbe  fact  that  the  hank  note  was  found 
in  the  premises  of  the  aefr.  There  is,  however,  no  legal  principle  upon  which 
snch  a  claim  by  the  defr.  can  very  well  be  founded.  He  was  not  the  finder  of 
the  goods,  ana  it  is  only  to  the  finder  that  a  right  accrues  by  the  owner's  pre- 
sumed dereliction.  It  has  been  laid  down  that  to  see  a  lost  thing,  or  to  know 
where  it  is,  confers  no  right  to  it,  but  only  the  corporal  possession  of  it.  The 
corporal  apprehension  was  that  oi  the  pursuer,  and  the  defrs.  did  not  even  see 
the  note  or  know  of  its  being  in  the  shop  till  the  pursuer  picked  it  up  and 
handed  it  to  them.  Vinn.  ad  Inst  ii.  1, 18  ;  Puffendorf,  iv.  6, 8  ;  Stair,  i.  7,  3, 
ii.  I,  5  ;  Ersk.  ii.  1, 12.  It  is  however  superfluous  to  cite  authorities  or  enter 
into  disquisitions  upon  this  question,  whicn  was,  in  1851,  decided  in  precisely 
the  same  circumstances,  and  after  full  argument,  by  the  Court  of  Queen's  Bench 
in  England.  I  think  that  English  cases  ought  always  to  be  received  with  great 
caution,  and  almost  with  suspicion,  by  Scotch  judges,  who  are  necessarily 
unfamiliar  with  English  rules  of  pleading  and  witn  many  of  the  legal  principles 
upon  which  such  cases  turn.  But  in  examining  the  case  referred  to  (Bridges 
V.  Hawkeaworth,  21  L.  J.,  Q.  B.  75)  I  think  its  decision  really  depended  upon 
principles  of  general  jurisprudence  which  are  here  in  Scotland  as  well  as  in 
England. 

"  The  pursuer  is  therefore  entitled  to  decree  ;  but  the  defr.  will  be  entitled  to 
retain  the  sum  expended  by  him  in  advertising  for  the  owner." 


SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Barclay. 

GORDON  (chief  CONSTABLE  OF  PERTHSHIRE)  V.  MARTIN. — Ith  Sept,  1874. 

Statute  1  d&  2  Will  TV.  cap,  43,  sec.  97  {General  Turnpike  Scotland  Act).— -The 
person  against  whom  this  complaint  was  brought  had  fallen  asleep  in  his  cart 
M'hile  it  was  travelling  on  a  public  road, — no  other  person  being  in  charge  of 
the  horse  and  cart ;  and  the  question  for  decision  was  whether  this  act  of 
negligence  came  under  the  description  of  road  offences  created  by  the  97th 
section  of  the  General  Turnpike  Act.    The  S.  -S.  decided  that  it  did  not. 

The  following  is  his  interlocutor : — 

"  Perth,  7ih  September  1874. — This  is  a  complaint  at  the  instance  of  the  Chief- 
Constable,  concluding  for  a  penalty  not  exceeding  £5,  in  respect  that  the 
defender  has  contravened  the  Act  of  Parliament  *  1  &  2  Will.  IV.  c.  43, 
sec  97,  in  so  far  as  on  the  7th  day  of  August  1874,  or  about  that  time,  on  the 
turnpike  road  leading  from  Bridgend  of  Perth  to  Dundee,  and  at  or  near  the 
first  mile-stone  from  Perth  thereon,  he  did  leave  a  cart,  waggon,  or  other 
carriage  of  which  he  was  the  driver,  travelling  on  the  said  turnpike  road  without 
having  some  person  to  guide  the  beast  of  draught  drawing  the  same  ;  or  other- 
wise, ne  did  allow  a  cart,  waggon,  or  other  such  carriage  of  which  he  was  the 
driver,  to  travel  on  the  said  turnpike  road  without  having  some  person  to  guide 
the  same,  he  the  said  James  Martin  then  being  sitting  or  lying  fast  asleep  in  or 
on  the  said  cart  or  carriage,  and  therefore  incapable  to  guide  the  same,  or  the 
horse,  or  beast  of  draught  drawing  the  same.'  It  was  objected  to  the  relevancy 
that  the  alternative  is  not  within  the  statute.  The  complainer  admitted  that  be 
could  not  prove  the  first  count,  and  craved  a  conviction  on  proof  of  the  second. 
The  first  statement  is  made  in  the  precise  words  of  the  statute,  and  if  proved  is 
certainly  a  serious  offence,  as  obviously  attended  with  danger.  But  the  second 
or  alternative  charge  is  not  to  be  found  within  the  statute,  and  its  very  presence 
indicates  that  a  new  charge  and  phraseology  need  to  be  created  to  meet  the 
actual  fact.  It  is  clear  that  the  offence  in  the  97th  section  implies  one  essential 
fact — namely,  that  the  driver  leaves  the  vehicle  travelling  on  the  road,  that  is, 
he  must  have  left  the  vehicle  whilst  in  motion.  Leaving  it  in  a  state  of  rest  is 
dealt  with  in  another  section  with  a  much  smaller  penalty.     If  the  fact  of 
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having  Ufi  the  carriage  in  motion  be  admitted  ot  proved,  then  the  offence  is 
committed,  unless  it  be  shown  that,  notwithstanding  his  having  for  a  time  left 
his  charge,  he  had  confided  his  trust  to  some  person  to  guide  the  beast  of  draught 
drawing  the  same.  This  certainly  implies  that  the  substitute  is  as  capable  as 
the  original  driver  to  take  the  same  charge.  If  the  deputy  was  under  the  age 
of  fourteen,  fixed  on  by  section  99  as  a  necessary  qualification  for  a  driver,  or  if 
he  was  an  idiot,  or  '  drunk  and  incapable/  such  would  certainly  not  liberate  the 
driver  from  having  left  his  chai^ge  in  such  incompetent  hands.  But  here  it  is 
admitted  that  the  driver  had  not  left  his  cart  whilst  travelling,  but  merely  was 
asleep.  The  argument  was  that  the  driver  when  awake  had  intrusted  Ms 
charce  to  himself  asleep,  and  that  the  substitute  was  not  a  fit  person  to  guide 
the  Deast  of  draught.  This  aUer  ego  or  dualism  of  person  is  ingenious,  and 
is  the  reverse  of  the  famous  appeal  of  Philip  drunk  to  Philip  sober.  The 
answer,  however,  to  the  complainer's  ingenious  plea  is,  that  it  is  an  offence  not 
within  the  statute  ;  and  it  is  beyond  the  province  of  a  magistrate  to  make  law 
or  supplement  statutes  by  adding  to  the  number  of  offences  provided  against 
The  statute  seems  to  aim  at  reaching  every  possible  offence,  and  their  number 
is  legion.  If  the  Legislature  were  of  opinion  that  the  mere  fact  of  being  asleep 
in  charge  of  a  cart,  where  no  detriment  followed,  was  an  offence  of  itself,  it 
certainly  would  have  found  a  place  in  the  multitude.  But  they  have  not,  and 
the  Sheriff  declines  to  supply  the  omission.  It  was  not  said  that  the  defr.  had 
not  the  reins  in  his  hanas,  which  would  have  been  a  specific  offence  of  itself 
under  another  section  of  the  statute.  What  showed  the  danger  of  introducing 
sleep  into  the  category  of  road  offences  is  the  craving  of  the  solicitor  for  the  defr. 
for  an  adjournment  if  the  preliminary  plea  was  repelled,  that  he  might  prove  by 
several  witnesses  that  the  constable's  informant  was  in  essential  error,  and  that 
he  (the  driver)  was  not  asleep.  A  fine  psychological  inquiry  might  thus  arise — 
What  was  really  true  sleep  ?  which,  doubtless,  has  many  degrees,  from  the  stage 
of  stupor— dozing — up  to  the  climax  of  somnambulism.  The  complainer  states 
that  somnolency  is  a  very  common  state  in  which  drivers  are  to  l^  found,  and 
the  Sheriff  has  no  reason  to  disbelieve  the  statement  It  was  also  said  that 
many  convictions  had  been  elsewhere  obtained  for  the  simple  offence  of  sleeping  on 
carts ;  but  the  Sheriff  nevertheless,  though  he  was  convinced  that  such  un- 
fortunately were  true,  cannot  find  himself  compelled  to  follow  what  he  firmly 
believes  to  be  a  wrong  course  of  justice.  He  dismisses  the  case,  but  from  the 
novelty  of  the  case  finds  no  costs  due.'' 

Aci.—K  Mitchell 


SHERIFF  COURT  OF  ARGYLESHIRK 
Sheriff  Sir  Qeoroe  Home,  Bart. 

ALEZAKDEB  V,  LOCHOILFBEAD  SCHOOL  BOARD. — llf^  Sept  1874. 

35  dft  36  Vict,  c.  62  {Education,  Scotland^  Act,  18*I2\  see,  bb—Schoolmaster's 
Emoluments. — This  was  an  action  at  the  instance  of  John  Alexander,  teacher, 
Lochgilphead,  against  the  School  Board  of  Lochgilphead  quoad  sacra  parish, 
for  payment  of  £6b  in  lieu  of  fees  or  salary,  formerly  exigible  by  the  pursuer  as 
parochial  schoolmaster.  The  purauer  alleged  that' the  defenders  had  reduced 
the  fees  formerly  charged  in  the  school  without  consulting  him,  and  without 
fixing  the  salary  payable  to  him  in  lieu  of  the  fees  he  formerly  drew.  The  fol- 
lowing interlocutor  explains  the  circumstances  of  the  case : — 

*^Inverary,  llih  September  1874.— The  Sheriff-substitute  having  heaid 
parties'  procurators,  and  made  avizandum  with  the  closed  record  and  whole  pro- 
cess, Finds  that  the  pursuer  is  teacher  of  the  parochial  or  public  school  at  Loch- 
gilphead, and  that  he  was  so  previous  to  the  passing  of  the  Act  35  &  36  Vict 
cap.  62 :  Finds  that  the  defenders,  who  constitute  the  School  Board  of  Lochgilp- 
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head,  bv  minute  dated  the  18th  August  1873,  settled  the  fees  to  be  payable  in 
their  scnools  at  an  amount  less  than  one-half  of  the  fees  payable  previously : 
Finds  that  the  fees  paid  by  the  pupils  were  part  of  the  emoluments  by  law 
secured  to  the  pursuer  at  the  passing  of  the  said  Act  35  &  36  Vict.  cap.  62  : 
Finds  that,  unless  the  defrs.  can  prove  acquiescence  on  the  part  of  the  pur- 
suer to  the  extent  of  agreeing  to  take  the  fees  payable  under  the  new  table  in 
place  of  the  emoluments  which  accrued  to  him  from  the  fees  under  the  previous 
one,  they  are  bound  to  provide  him  with  a  sum  of  money  payable  with  each 
collection  of  fees  equal  to  the  diiference  between  the  amount  received  under  the 
new  table  and  that  which  would  have  been  payable  under  the  previous  one  : 
allows  the  defrs.  a  proof  of  such  acquiescence,  and  to  the  pursuer  a  conjunct 
probation,  and  appoints  the  case  to  be  put  to  the  roll,  that  a  diet  may  be  fixed 
for  proceeding  with  the  same.  George  Home. 

"  Note, — The  principal,  if  not  the  only  question  which  arises  for  decision  here 
is,  whether,  if  the  defrs.  reduce  the  fees  in  the  pursuer's  school,  they  are  en- 
titled by  the  55th  section  of  the  Education  Act  of  1872  to  secure  to  him  only  the 
average  emoluments  he  had  previously  derived  from  fees,  or  whether  they  are 
bound  to  secure  him  the  fees  which  were  in  force  at  the  time  of  the  passing  of 
the  Act  for  each  child  taught.  The  56th  section  of  the  Act  says — *  Sucn  teachers 
shall  not,  with  respect  to  .  .  .  emoluments  ...  as  by  law,  contract,  or  usage, 
secured  to  or  enjoyed  by  them  at  the  passing  of  this  Act,  be  prejudiced  by  any 
of  the  provisions  herein  contained,  ana  such  emoluments  .  .  .  shall  be  paid  an^ 
provided  by  the  School  Board.'  The  defrs.  contend  that,  though  fees  are  part 
of  the  emoluments  secured  by  law  to  these  teachers,  the  School  Boards  have  not 
only  the  express  power  under  the  Act  to  regulate  the  fees,  but  also  that,  as  com- 
ing in  the  place  of  the  previous  managers,  they  succeed  to  their  power  of  doing 
so,  and,  therefore,  that  though  the  fees  may  be  emoluments  secured  by  law,  the 
amount  of  them  is  not  so ;  in  fact,  that  it  was  always  variable  in  the  hands  of 
the  previous  managers,  and  continues  to  be  so  in  their  hands  still.  A  great  deal 
may  doubtless  be  said  in  favour  of  this  view  of  the  case  according  to  the  strict 
letter  of  the  Act,  but  it  nevertheless  appears  to  the  S.-S.  to  be  contrary  to  its 
spirit.  The  evident  intention  of  the  55th  section  is  to  reserve  the  whole  rights 
and  emoluments  of  the  parochial  teachers  appointed  previously  to  the  passing 
of  the  Act  One  of  their  principal  sources  of  emolument  was  the  fees  from 
pupils,  and  if  the  School  Boards  are  at  liberty  to  reduce  the  fees  to  one-half,  the 
S.-S.  sees  no  reason  why  thev  should  not  reduce  them  to  one- twentieth.  The 
old  teachers  would  thus  be  almost  entirely  at  the  mercy  of  the  School  Boards  as 
regards  their  emoluments,  and,  through  them,  as  regards  their  then  tenure  of 
omce,  which  is  just  what  the  55th  section  seems  to  have  been  intended  to  pro- 
vide against  But  if  the  emoluments  are  to  be  held  as  secured,  it  is  clear  that 
they  must  not  be  reducible  to  an  elusory  amount,  or  even  to  any  serious  extent ; 
and  though  it  may  have  been  necessary  for  School  Boards  to  have  an  unfettered 
discretion  in  fixing  the  amount  of  fees,  seeing  that  in  many  cases  there  weie 
several  other  schools  besides  the  parish  one  to  be  taken  into  account,  and  their 
circumstances  might  differ  greatly,  yet  it  does  not  at  all  follow  that  they  were 
entitled  to  do  this  to  the  detriment  of  the  parish  schoolmaster,  and  possibly  to 
the  advantage  of  other  teachers  to  whom  they  might  grant  a  large  salary  to  make 
up  for  the  smallness  of  fees,  while  to  the  parish  schoolmaster  they  might  choose 
to  give  none  at  all.  This  would,  in  the  S.-S.'s  opinion,  be  a  prejudicing  of  the 
teacher  by  the  provisions  of  the  Act  The  defrs.,  indeed,  appear  to  have  been 
so  far  satisfied  of  this  as  to  be  prepared  to  give  the  pursuer  a  salary  calcu- 
lated upon  the  average  of  the  fees  collected  by  him  for  the  last  three  years, 
but  this  does  not  seem  to  the  S.-S.  to  meet  the  case.  In  the  first  place,  the  Act 
says  nothing  about  averages,  still  less  does  it  mention  3,  5,  10,  20,  or  any  other 
number  of  years  as  the  basis  of  the  average.  Then,  it  says  nothing  about  the 
amount  received  but  what  was  by  '  law,  contract,  or  usage  secured  or  enjoyed.' 
The  fees  (except  in  the  case  of  children  too  poor  to  pav,  who  had  to  be  taught 
gratis,  and  of  whom  it  is  not  alleged  there  were  any  at  the  pursuer's  school)  were 
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secured  by  law  to  the  teachers,  whether  they  collected  them  or  not  was  their 
own  business ;  but  they  were  absolutely  secured  to  them  by  law.  Whether  a 
fair  reduction  of  fees  by  a  School  Board,  if  made  solely  with  reference  to  the 
circumstances  of  a  particular  school,  would  be  competent  or  not  is  a  question 
which  it  is  not  necessary  here  to  decide.  But  it  seems  to  the  S.-S.  that  if  so 
large  a  reduction  as  the  one  in  question  were  sustained,  either  without  a  com- 
pensating salary  or  with  one  calculated  on  any  other  basis  than  the  old  amount 
of  fees  exigible  from  the  pupils,  it  would  leave  the  55th  section  of  the  Act  a 
dead  letter.  The  defrs.  also  allege  acouiescence  on  the  part  of  the  pursuer  in 
the  change  made.  This  is  very  broadly  asserted,  and  the  S.-S.  has  therefore 
allowed  a  proof  of  it.  He  may,  however,  remark  that  it  does  not  appear  to  him 
that,  even  if  the  pursuer  was  present  at  the  meeting  when  the  change  of  fees 
was  announced,  and  did  not  remonstrate,  it  would  oi  itself  prove  acquiescence 
in  surrendering  the  amount  to  be  derived  from  the  fees  under  the  old  scale  as 
part  of  his  emoluments.  If  the  other  schools  had  their  fees  reduced,  it  is  clear 
that  the  pursuer's  must  also  be,  or  he  could  not  have  competed  with  them ;  and 
as  the  School  Board  had  the  absolute  power  of  doing  so,  and  he  had  no  voice  in 
the  matter,  it  by  no  means  followed  tnat  his  failure  to  remonstrate  implied  a 
discharge  of  any  claim  which  might  remain  to  him  in  consequence  of  the  reduc- 
tion. Of  course  he  may  have  acted  so  as  to  imply  such  a  discharge,  and  the 
S.-S.  has  therefore  allowed  a  proof ;  but  to  have  anv  bearing  on  this  case  the 
S.-S.  considers  that  it  must  be  proved  not  only  that  he  did  not  remonstrate,  but 
that  he  acquiesced  in  the  change  to  such  an  extent  as  to  be  prepared  to  take  the 
emoluments  arising  either  from  the  fees  under  the  new  scale,  or  from  some  other 
source  in  place  of  that  arising  from  the  fees  under  the  old  scale,  O.  H." 

Act, — D.  MacLachlan Alt, — J.  C,  MachUich, 
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A  FEW  WORDS  ON  THE  LAW  AND  THE  LEGISLATION 

OF  THE  PAST  YEAR 

An  Address  delivered  by  Sheriff  HallXrd  to  the  Solicitors- at-Law 

AND   OTHER  LaW  AgENTS  PRACTISING  BEFORE  THE  SHERIFF  COCRT  OF 

Edinburgh,  on  Thursdat,  1st  October  1874. 

Gentlemen, — ^We  meet  this  morning  to  resume  our  labours  for  the 
winter  session,  I  have  thought  it  worthwhile  to  note  the  occasion 
by  addressing  to  you  a  few  words  on  the  law  and  the  legislation  of 
the  past  year.  If  in  what  1  am  about  to  say,  you  shall  find  anything 
profitable  or  interesting,  I  shall,  to  that  extent,  deem  my  present 
attempt  to  have  been  successful.  You  will  then  absolve  me  from 
the  charge  of  presumption  in  thus  venturing  to  call  you  together. 

When  I  say  the  law  and  the  legislation  of  the  past  year,  I  use  a  form 
of  speech  which  scarcely  needs  explanation.  I  mean  the  decisions 
of  our  Supreme  Courts  and  the  Statutes  of  our  Parliament.  Out 
of  this  mass  of  material  I  intend  to  select  some  points  which  as 
practitioners  and  judges  we  ought  to  remember,  or  which  may 
have  an  interest  for  us  as  speculative  jurists.  Let  none  of  the 
more  practical  minds  amongst  you  be  too  ready  to  believe  that 
what  is  addressed  to  speculative  jurists  has  not,  and  ought  not  to 
have,  any  interest  for  them.  Practice  and  theory  are,  as  it  were, 
twin  sisters,  which  in  no  branch  of  intelligent  human  activity  it  is 
ever  safe  to  disjoin. 

One  word  as  to  the  mental  attitude  which  it  seqins  to  me  fit  that  we 
should  assume  towards  these  decisions  of  our  Supreme  Judges,  and 
these  deeds  of  our  legislators.  As  practitioners  and  judges  our  duty 
is  simple ;  it  is  one  of  implicit  obedience.  As  critics  (and  that  is 
our  position  to  day)  our  proper  attitude  is  one  of  respect,  but  one 
also  of  perfect  freedom.  Eoman  Catholics,  who  once  objected  to  the 
dogma  of  Papal  Infallibility,  must  now  not  only  accept  the  Vatican 
decree  of  July  1870,  they  may  no  longer  even  discuss  it    We  are 
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not  in  that  position.  We  must  accept^  but  it  is  still  lawful  for  us 
to  discuss.  And  surely  there  need  be  no  difficulty  in  reconciling 
sincere  respect  with  perfect  freedom.  No  doubt,  from  the  very  con- 
ditions under  which  we  meet  to-day  to  begin  our  winter  session, 
the  discussion  must  be  unilateral.  But  I  would  hold  it  an  abuse 
of  the  privilege  you  have  allowed  me  to  assume,  if  I  were  to  speak 
on  these  subjects  in  a  tone  which  it  would  be  unpleasant  for  you  to 
hear,  and  which  you  would  not  yourselves  adopt  if  you  were  debat- 
ing them.  On  the  other  hand,  I  would  do  myself  injustice  if  I 
were  to  allow  you  for  one  moment  to  think  that  an  attitude  of 
respectful  freedom  is  not  that  which  I  would  myself  prefer  in  ap- 
proaching the  topics  which  I  am  now  to  submit  for  your  considera- 
tion. It  certainly  is  the  most  convenient  and  efiective  way  as  well 
as  the  most  becoming ;  but  it  is  as  the  most  becoming  that  I  feel 
bound  to  adopt  it. 

Let  me  now,  without  farther  preface,  enter  upon  my  self-imposed 
task,  requesting  your  attention,  in  the  first  instance,  to  some  of  the 
more  notable  decisions  of  the  past  year. 

The  first  case  on  my  list  is  Stevenson  v.  Henderson,  decided  on 
26th  November  last  A  question  of  carriers'  responsibility  for 
passengers'  luggage  is  a  common  one  in  our  Sheriff  Courts,  having 
therefore  something  of  a  directly  practical  interest  for  us.  But  a 
principle  of  considerable  width  was  also  involved  in  it  as  you  will 
see.    Here  is  a  summary  of  the  decision : — 

A  passenger  ship  was  lost  by  the  captain's  fault  before  comple- 
tion of  the  voyage.  She  was  bound  from  Dublin  to  Whitehaven, 
and  was  wrecked  near  the  Isle  of  Man.  The  pursuer  was  saved, 
but  his  luggage  went  down  with  the  ship.  The  question  was, 
whether  the  company,  who  were  owners  of  the  ship  and  conse- 
quently employers  of  the  master,  were  protected  from  liability  for 
the  lost  luggage  by  the  following  declaration  posted  up  in  the  office, 
and  printed  on  the  back  of  the  ticket  delivered  to  the  passenger  on 
payment  of  his  fare  before  he  went  on  board :  "  The  company  incurs 
no  liability  whatever  in  respect  of  loss,  injury,  or  delay  to  the 
passenger,  or  to  his  or  her  luggage,  whether  arising  from  the  act, 
neglect  or  default  of  the  company,  or  their  servants,  or  otherwise" 

You  wiU  probably  agree  with  me  in  thinking  it  difficult  to  draw 
up  a  clause  of  immunity  in  broader  and  clearer  words  than  these. 
The  scribe  who  framed  this  proviso  must  have  felt,  that  if  the  thing 
were  possible,  surely  he  had  made  matters  safe  for  his  employers 
happen  what  might  Let  us  see  then  how  this  stout-seeming  shield 
stood  the  shock  of  judicial  encounter. 

The  Lord  Ordinary  refused  effect  to  the  clause,  in  respect  the 
passenger  s  knowledge  thereof,  and  consequent  assent  thereto,  were 
not  sufficiently  proved.  The  Inner  House  were  equally  divided  on 
that  point,  but  held  unanimously,  that  the  non-performance  of  the 
voyage  by  the  captain's  fault,  was  a  breach  of  contract  bringing 
into  existence  a  state  of  things  to  which  the  declaration,  even  i 
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assented  to  by  the  passenger,  became  inapplicable.  Suppose  the 
assent  clear,  it  was  implied  in  the  contract  that  the  voyage  should 
be  i)erformed.  The  voyage  was  not  performed,  therefore  the  con- 
dition did  not  apply.  That  was  a  contingency  for  which  the 
draughtsman  of  the  clause  had  not  provided,  and  so  his  labour  was 
in  vain- 
Let  me  just  suggest  a  doubt  whether  this  poor  draughtsman  was, 
in  that  manner,  quite  fairly  treated.  Did  he  really  leave  out  some- 
thing which  he  ought  to  have  put  in  to  make  the  company  safe  ? 
You  will  find  in  the  report  that  the  passenger,  after  the  wreck,  was 
conveyed  to  his  destination  at  the  company's  expense  in  a  different 
steamer.  They  did,  after  all,  fulfil  their  contract ;  they  did  in  fact 
convey  him  from  Dublin  to  Whitehaven.  He  suffered  delay ;  he 
also  suffered  loss  of  luggage.  But  these  two  things  were  expressly: 
provided  against  by  the  immunity  clause,  which  the  decision 
assumes  him  to  have  accepted.  Did  the  change  of  steamer  in- 
troduce such  a  material  variation  as  to  make  the  clause  inappli- 
cable ? 

It  would  have  been  useful  for  us  had  there  been  a  majority,  one 
way  or  the  other,  on  the  question,  whether  posting  up  in  the  office 
and  printing  on  the  back  of  the  ticket,  was  sufficient  intimation  of 
this  very  peculiar  condition  to  the  passenger.  There  was  an  equal 
division  upon  it  in  the  Inner  House.  I  regard  that  equal  division 
quite  as  a  misfortune.  The  difficulty  was  avoided  by  agreeing  to 
hold  that  noD-conveyance  of  the  passenger  the  whole  way  by  one 
and  the  same  steamer,  rendered  the  proviso  inapplicable.  I  do  not 
know  that  the  contract  bound  the  company  to  convey  by  one  and 
the  same  steamer,  and  forbade  a  change  at  the  Isle  of  Man.  Any- 
how the  basis  of  decision  seems  narrow  and  artificial.  And  surely, 
there  was  a  ground  on  which  the  pursuer  might  have  got  judgment 
against  the  company,  which  woidd  probably  have  been  as  satis- 
factory to  the  legal  profession,  as  it  surely  would  have  been  to  the 
public.  An  intending  passenger  is  often  helpless  where  such  a  con- 
dition is  thrust  upon  him  by  a  steamboat  company.  I  dare  not  say 
that  it  is,  but  to  me  it  seems  as  though  it  ought  to  be,  an  axiom  of 
jurisprudence  that  a  public  carrier  cannot  etlectuaUy  stipidate  im- 
munity for  the  immediate  consequences  of  his  own  gross  neglect 
It  does  not  make  against  the  adoption  of  this  principle,  but  rather 
in  its  favour,  that  it  is  expressly  embodied  in  the  Eailway  Traffic 
Act  of  1854.  As  the  matter  stands,  the  Court  had  it  in  their  power 
to  adopt  it  as  a  rule  of  common  law,  and  deliberately  passed  it  over 
in  favour  of  a  much  uarrower  and  more  special  ground  of  decision. 
The  wider  question  therefor^  remains  intact  and  open  for  discussion 
when  discussion  of  it  becomes  inevitable. 

I  have  assumed,  as  throughout  the  argument  it  Mas  assumed,  that 
the  company  and  their  servant,  the  master  of  the  steamer,  were  one 
and  the  same  person.  This  principle  of  one  man's  responsibility  at 
law  for  the  neglect  or  faxQt  of  another,  embraces  a  class  of  casts  of, 
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quite  familiar  occurrence  in  our  Inferior  Courts.  It  received  last 
Session  not  a  novel  certainly,  but  a  very  striking  illustration  in  the 
case  of  Virtue  v.  The  Police  Commissioners  of  Alloa,  decided  on  12th 
December  1873,  and  to  which  I  propose  in  the  next  pkce  to  direct 
your  attention.  That  case  was  quite  the  capital  event  in  our 
record  of  judicial  decisions  during  the  past  year,  and  I  therefore 
propose  to  dwell  on  it  a  little.    Here  it  is : — 

Statutory  Police  Commissioners  are  liable  to  the  effect  of  making 
good^  out  of  the  statutory  trust  funds  under  their  charge,  any 
injury  done  by  the  act  or  neglect  of  their  servants  in  tha  fulfilment 
of  a  statutory  duty. 

The  pursuer  had  been  injured  by  collision  of  his  cart  with  a 
trestle  improperly  left  unlighted  in  the  night  time  on  one  of  the 
streets  of  Alloa.  The  streets  were  then  undergoing  repair  under 
the  defenders'  authority^  and  the  collision  arose  through  neglect  of 
the  defenders'  servants. 

The  plea  that  the  statutory  trust  funds  were  not  liable  to  make 
good  this  wroi^  in  respect  of  their  specific  appropriation  by  Parlia^ 
ment  to  other  purposes,  was  repelled  by  the  Sheriff-substitute  and 
Sheriff;  and  their  decision  was  confirmed  by  a  majority  of  four  to 
three  judgea 

I  need  scarcely  remind  you  that  the  interest  of  this  decision  lies 
in  its  departure  from  the  rule  laid  down  by  tlie  House  of  Lords  in 
the  well-known  case  of  Findlater  v.  Duncan  in  1839.  You  also 
know  that  this  departure  was  founded  upon  what  has  been  con- 
sidered as  an  opposite  decision  by  the  same  supreme  tribunal  of 
i^peal  in  an  English  case,  or  cases,  known  as  The  Mersey  Docks 
Trustees  v.  Oibbs  and  The  Mersey  Docks  Trustees  v.  Penhalhw,  decided 
on  5th  June  1866. 

If  I  am  not  mistaken,  the  tone  of  the  profession  in  reference  to 
this  case  on  .our  side  of  the  Tweed  (it  has  not  yet  got  across  that 
boundary)  has  been  one  of  anmixed  exultation.  This  is  the  kind 
of  thing  which  we  Scotch  lawyers  feel  inclined  to  say  to  the  great 
English  lawyers,  who  decided  the  Mersey  Docks  cases  in  1866,  and 
whom  we  feed  quite  justified  in  identifying  with  their  predecessors 
of  the  year  1839: — "You  upset  our  old  Scotch  practice  in  1839. 
You  told  us,  knowing  better  than  we, — ^you  told  us  that  our  practice 
was  not  justifiable  by  the  law  of  Scotland,  or  that  of  any  other 
civilized  country;;  ithat  it  was  contrary  to  all  reason,  and  sense,  and 
justice.  These  were  hard  words,  but,  as  in  duty  bound,  we  made 
submissioD.  For  thirty  years  we  have  refused  to  entertain  any  such 
6laim  as  that  which  you  threw  out  in  1839.  But  time  works 
wonders.  The  despised,  senseless,  iUe^  and  unjust  doctrine  of 
1839  is  solemnly  set  up  again  in  1866.  It  will  not  do  to  say  that 
you  have  merely  thrown  aside  some  cbiier  dicta  in  the  former  de* 
cision  without  making  any  essential  change.  What  you  have  done 
is  this:  you  have  reversed  your  reversal  and  returned  to  oiur 
doctrine.    We,  the  Scotch  lawyers,  by  your  own  confession,  wereia 
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the  right ;  you,  the  English  lawyers,  on  your  own  showing,  were  in 
the  wrong.  We  are  glad  you  have  seen  the  error  of  your  ways,  and 
we  now  triumphantly  return  to  our  former  practice  which  ought 
never  to  have  been  disturbed.  Findlater  v.  Buncan  as  decided  by 
the  Court  of  Session  in  1837  once  more  is  law  among  us." 

I  fancy  I  hear  tones  like  these  ringing  through  the  opinions 
delivered  by  the  Judges  in  this  case  of  the  Alloa  Police  Com- 
missioners. Even  the  three  who  were  the  minority  of  this  tribunal 
of  seven,  give  no  countenance  to  the  doctrine  of  Lords  Cottenham 
and  Brougham  (afterwards  emphatically  adopted  by  Lord  Campbell), 
though  conceiving  themselves  to  be  still  bound  by  it.  The  view  of 
the  minority  may  be  epitomized  in  the  words  of  Lord  Neaves :  "  Let 
the  reversal  of  the  existing  law  come  from  the  same  source  as  that 
which  introduced  it/' 

In  this  state  of  professional  opinion,  it  seems  presumption,  it 
seems  a  rash  venturing  upon  dangerous  ground,  to  suggest  that 
perhaps  Lords  Cottenham,  Brougham,  and  Campbell  were  right 
after  all.  May  not  something  be  said  in  favour  of  a  doctrine 
sanctioned  by  such  illustrious  names  as  these  ?    Let  us  see. 

We  shall  suppose  ourselves,  if  you  please,  to  be  Alloa  ratepdyers. 
A  careless  servant  of  the  contractor  employed  by  our  Commissioners, 
leaves  a  trestle  on  the  street  unprotected  by  lamps  in  a  dark  night. 
A  man  meets  with  an  accident  thereby.  Why  should  you  and  I, 
the  ratepayers,  suffer?  We  won't  feel  it  severely,  it  is  true;  a 
fraction  of  a  penny  added  to  the  rates  is  not  much.  But  surely  a 
difiTerence  between  liability  measured  by  fractions  of  a  penny  aAd 
liability  measured  by  hundreds  of  pounds,  is  not  a  difference  of 
principle.  Therefore  I  repeat  my  question : — Why  should  you  and  I 
be  made  liable  for  the  injury  done  to  William  Virtue's  physical 
system,  by  the  negligence  of  a  servant  of  the  contractor  employed 
by  the  Commissioners  of  Police  ?  Are  we  to  blame  ?  And  where 
there  is  no  blame,  why  should  there  be  liability?  It  is  said, 
perhaps,  that  we  ratepayers  derive  the  benefit  of  the  work  done ;  it 
is  work  done  for  us.  Not  exclusively,  I  answer ;  the  work  is  done 
for  the  public,  including,  but  by  no  means  limited  to,  the  mtepayers. 
It  will  be  replied  that  redress  must  be  given ;  the  man's  head  was 
badly  injured,  and  here  is  a  fund  quite  convenient  and  sufficient  to 
pay  him.  Such  compensation  is  by  no  means  one  of  the  statutory 
purposes  of  the  fund ;  but  William  Virtue  must  receive  compensa- 
tion ;  that  is  the  key-note  of  the  whole  matter.  It  would  be  just  to 
make  the  offender  pay  if  he  could ;  but  he  can't.  The  proper  debtor 
in  the  obligation  has  no  money.  In  all  these  cases  the  question  is 
— on  whose  shoulders  shall  we  lay  the  burden  of  this  insolvent 
debtor  ?  It  would  be  hard  to  make  the  Commissioners  bear  it  per- 
sonally, for  theirs  is  a  gratuitous  office.  Some  one  must  pay 
therefore  let  payment  be  taken  out  of  the  pockets  of  the  ratepayers. 
They  will  never  feel  it ;  and  the  sufferer  will  get  compensatioxL 
Compsnsation  to  the  sufferer,  that  is  the  main  point ;  whether  it  be 
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just  to  take  it  out  of  my  pocket  and  youis,  is  quite  a  snbordinate 
consideration.  I  own  that,  in  this  aspect  of  it,  the  doctrine  has  to 
me  a  slight  flavour  of  communism.  Let  us,  for  a  moment,  call  in 
that  convenient  personage,  the  intelligent  foreigner,  profoundly 
ignorant  of  our  legal  precedents.  Let  us  explain  to  him  the  doctrine 
according  to  which  we,  the  blameless  ratepayers,  ought  to  suffer, 
because  the  Police  Commissioners  employed  a  contractor,  who  em- 
ployed a  servant,  who  left  a  trestle  unlighted  on  the  street  in  a  dark 
night.  Let  us  further  tell  him  that  three  of  the  greatest  lawyers  of 
a  generation  just  passed  away,  condemned  that  doctrine  as  unworthy 
of  the  jurisprudence  of  a  civilized  country,  and  contrary  to  all 
reason  and  sense  and  justice.  Would  our  clear-sighted  foreign  jurist, 
think  you,  be  inclined  to  differ  materially  from  that  condenmation  ? 

And  here  let  me  express  the  doubt  whether  that  condemnation 
has  really  been  annulled  by  those  now  famous  Mersey  Dock  cases. 
I  have  no  room  to  examine  them  in  detail  But  this  consideration 
occurs  on  their  perusal  If  ship  and  cargo  be  liable  in  rates  to  the 
dock,  ought  not  the  dock  to  be  made  liable  for  damage  done  by  it 
to  ship  and  cargo  ?  The  two  liabilities  appear  as  equitable  counter- 
parts the  one  of  the  other.  I  do  not  know  what  the  legal  value  of 
this  consideration  may  be,  but  I  find  in  one  of  the  Dock  Acts  a 
special  provision  for  payment  of  such  damage.  Here  then  is  an 
equitable  view,  adequate  to  support  the  decision,  not  disturbing  the 
doctrine  of  Findlater  v.  Duncan,  and  expressly  sanctioned  by  ^rlia- 
ment  May  we  not  therefore  reasonably  entertain  doubts  whether, 
after  all,  these  Mersey  Dock  cases  are  a  sufficient  upheaval  of  the 
soil  to  turn  the  course  of  our  jurisprudence  back  into  its  old  channel  ? 

In  truth,  there  is  probably  no  branch  of  our  law  in  which  the 
rules  embodied  in  decisions  are  more  difficult  of  reconcilement  than 
in  this  one.  The  reason  perhaps  is  that  our  Courts  of  Law,  cross- 
ing the  boundary  line  of  justice,  have  got  into  the  r^on  of 
expediency  which  properly  belongs  to  the  Legislature.  Once  there 
it  is  hard  to  draw  the  line  between  the  wrong  that  shall  have  its 
remedy,  and  the  wrong  that  shall  go  without  It  would  be  easy  to 
illustrate  this  by  instances.  I  abstain,  fearing  lest  this  note  upon  one 
decision  should  grow  into  a  treatise  on  the  whole  law  of  reparation. 
But,  in  parting  with  this  case,  let  me  show  you  as  clearly  as  I  can 
how  far  it  goes  beyond  the  ordinary  liability  of  one  man  as  the 
employer  of  another. 

That  A.  should  recover  from  B.  damages  for  injuiy  attributable  to 
B.'s  neglect  seems  quite  simple  and  obvious.  As  already  said,  B.  is 
the  proper,  though  perhaps  insolvent,  debtor  in  that  obligation.  That 
A.  should,  because  of  B.*8  poverty,  pass  him  over  and  reach  B/s 
employer  C,  is  a  strong  step  which  grounds  of  public  expediency 
may  justify;  and  this  indeed  is  quite  familiar  jurisprudence.  But 
the  case  in  hand  goes  quite  beyond  this.  Here  A,  injured  by  B., 
recovers  from  C,  who  pays  out  of  the  pockets  of  D. ;  and  this 
although  C/s  power  over  D.*s  pockets  ia  specially  limited  by  Act  of 
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Parliament  Surely  this  is  going  very  far.  Will  the  legislation  of 
the  future  carry  it  further  still  ?  The  next  generation  may  possibly 
see  our  railway  system  transferred  to  the  State.  The  public  safety 
will  then  depend  among  other  things  on  better  chosen  officials^ 
suflSciently  numerous,  not  overworked  and  well-disciplined ;  also  on 
a  sharpening  of  the  fangs  of  the  criminal  law.  If  any  one  shall 
then  be  injured  by  a  railway  accident,  shall  compensation  be  given 
out  of  the  Consolidated  Fimd  ?  No  more,  I  suppose,  than  compensa- 
tion is  now  given  by  the  State  for  error  in  the  transmission  of  a 
telegram.  No  Court  of  Law  would  sanction,  no  legislator  would 
propose,  such  a  remedy.  And  yet  this  is  the  very  kind  of  liability 
which,  within  the  narrower  range  of  the  police  rateability  of  Alloa, 
has  been  sanctioned  by  the  decision  as  to  which  I  have  noyr 
detained  you  too  long.  The  judicial  pendulum  has  swung  wide  in 
one  direction;  it  may,  a  few  years  later,  begin  to  swing  in  an 
opposite  direction,  imtil  in  this,  as  in  certain  other  branches  of  the 
law,  its  vibrations  are  effectually  circumscribed  by  the  promulgation 
of  a  code. 

The  next  two  cases  on  my  list — absolutely  identical  in  all  but 
name — are  connected  with  a  new  and  curious  chapter  in  modem 
legislation ;  I  mean  the  legalization  of  trades'  unions.  This  ia  not 
the  place,  nor  the  occasion,  nor  am  I  the  person  to  criticise  from  a 
political  point  of  view  any  parliamentary  measures  which  have 
become  law.  Tet  it  is  fair,  indeed  it  is  inevitable,  to  observe 
that  if  the  legalization  of  trades'  unions  was  an  anomaly,  it  was 
natural  to  expect  that  it  would  become  the  parent  of  other  anomalies. 
A  friendly  benefit  society  is  an  excellent  thing  for  working  men ; 
so  is  an  organization  to  disseminate  information  as  to  the  state  of 
the  labour  market.  It  might  have  been  supposed  that  these  good 
things  were  attainable  without  legalizing  trades'  unions.  But  the 
Parliament  which  sat  in  1871  thought  otherwise.  An  association 
desirous  of  restraining  trade  in  a  mistaken  view  of  its  own  selfish  in- 
terests, an  association,  one  of  whose  declared  objects  is  adverse  to  the 
well-being  of  the  commimity,  can  now,  by  force  of  statute,  not 
only  enjoy  immunity  from  criminal  prosecution,  but  claim  a  recog- 
nised and  definite  legal  status.  But  Parliament,  having  called  it 
into  being,  was  mindful  to  protect  society  against  its  inherent  dangers. 
It  should  exist,  but  it  should  not  intimidate ;  therefore  the  Criminal 
Law  Amendment  Act  was  placed  on  the  very  next  page  of  the 
Statute-Book.  The  trade  union  might  lawfully  make  agreements 
in  restraint  of  trade,  but  it  should  not  have  the  help  of  the  Courts 
of  Law  to  enforce  these  or  any  other  agreements  into  which  it  might 
enter.  Mark  the  hardship.  The  trade  union  is  also  a  benefit 
society  for  the  relief  of  its  members  sufiTering  from  disease  or  acci- 
dent. Its  obligations  in  that  character  were  surely  deserving  of  all 
respect,  and  might  have  been  distinguished  from  an  obligation,  say, 
to  provide  a  member  with  money  to  pay  a  fine  imposed  by  a  Court 
of  Justice.    But  the  statute  smites  aU  its  obligations  alike  with  the 
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'same  legal  paralysis.  And  this  is  the  result  io  the  cases  oiM'Kcman 
and  Shanks  v.  The  United  Operative  Masons  Assodaiion  of  SeotlanA, 
both  of  them  unanimously  decided  by  both  Divisions  of  the  Court 
of  Session  on  30th  January  and  10th  March  last.  An  agreement 
to  apply  the  funds  of  a  trade  union  in  providing  benefits  for  mem- 
bers, is  not  unlawful  But  it  is  not  enforceable  in  a  Court  of  Law» 
You  have  thus  this  strange  anomaly,  an  agreement  that  is  legal,  but 
which  a  Court  of  Law  cannot  enforce.  WeU  might  the  eminent  Judge 
— Lord  Benholme — whose  recent  loss  we  all  deplore,  observe,  "  I 
think  I  am  bound  to  obey  a  statute  the  policy  of  which  I  cannot 
see." 

One  other  case  in  my  list  connects  itself  with  a  question  of 
genered  policy  or  constitutional  law.  Shall  the  civil  courts  of  this 
country  lend  their  aid  to  enforce  the  jurisdiction  of  its  ecclesiastical 
tribunals  ?  Such  aid,  as  you  know,  is  given  to  the  private  and 
voluntary  jurisdiction  of  an  arbiter.  But  it  was  a  new  thing  for 
a  presbytery  of  the  Established  Church  to  solicit  from  the  Sheriff 
as  Judge  Ordinary  of  the  bounds,  a  warrant  to  compel  the  attendance 
of  a  witness.  There  were  dicta  in  institutional  writers,  there  were 
clauses  in  old  statutes,  there  were  opinions  in  decided  cases  which 
implied,  or  seemed  to  imply,  that  such  a  warrant  was  obtainable. 
Nothing  however  had  been  expressly  decided ;  and  Mr.  Dickson, 
in  his  treatise  on  the  law  of  evidence,  after  carefully  weighing  the 
authorities,  declared  the  point  still  open.  It  remains  so  no  longer. 
It  has  been  strongly  and  decisively  closed  in  Presbytery  of  Lewis  v. 
FraseTy  May  16, 1874.  The  Sheriff,  as  Judge  Ordinary,  is  bound, 
on  the  application  of  an  Established  Church  Court  where  a  trial  is 
pending,  to  grant  warrant  so  as  to  compel  the  attendance  of  wit- 
nesses who  have  refused  to  obey  their  ecclesiastical  citation.  Lord 
Ardmillan  expressed  the  opinion,  that  the  attendance  of  witnesses 
might,  in  like  manner,  be  enforced  when  required  in  causes  within 
churches  not  established.  This  is  much  too  delicate  ground  for  me 
to  venture  upon.  But  I  do  not  read  the  words  of  the  Lord  Justice- 
« General  as  giving  any  encouragement  to  that  view,  which  might 
perhaps  lead,  by  force  of  logic,  to  imexpected  results. 

A  notable  case  comes  next,  Lorraine  v.  The  Magistrates  of  Peebles, 
which  was  decided  on  9th  July  last.  The  bells  of  Peebles !  Shall 
we  consider  their  legal  status  here  7  I  think  not.  They  have  made 
sufficient  tintinnabulation  elsewhere.  Who  is  entitled  to  ring  them, 
upon  what  days,  and  for  what  purposes, — these  are  curious  points 
municipally,  parochially,  ecclesiastically ;  but  the  question,  though 
novel  and  singular,  is  of  purely  local  interest ;  there  is  nothing  in 
it  to  enrich  our  general  jurisprudence.  We  shall  therefore  respect- 
fully pass  it  by. 

In  my  first  conception  of  this  address,  one-half  was  to  be  given  to 
the  new  volume  of  decisions,  and  the  other  half  to  the  new  volume 
of  statutes.  Lack  of  space  must  reduce  my  second  branch  to  very 
stunted  proportiona    From  the  new  statutes  affecting  Scotland  I 


THE  lAW  AND  LEGISLATIOiT  OF  THE  PAST  YEAR.  573 

shall  select  but  four,  and  not  on  any  one  of  them  shall  I  detain  you 
long. 

Foremost  in  importance  to  the  Sheriff  Courts  is  the  statute 
-which  has  increased  our  jurisdiction  in  a  very  important  province 
of  the  law.  You  are  aware  that  in  1861,  a  woman  deserted  by  her 
husband  was,  for  the  first  time  on  this  side  of  Tweed,  enabled  to 
apply  to  the  Court  of  Session  for  an  order  to  protect  from  her 
husband,  and  from  his  creditors,  any  property  coming  to  her  by 
inheritance,  or  earned  by  her  as  the  fruita  of  her  own  industry. 
Such  order  was  declared  to  have,  under  certain  limitations,  the 
effect  of  a  decree  of  separation  a  mensa  et  thoro.  By  the  Conjugal 
Higbts  Amendment  Act  of  last  Session,  application  for  such  an 
order,  or  for  its  recal,  is  made  competent  in  the  Sheriff-Court. 

This  law  has  been  placed  on  the  Statute  Book  in  conformity 
with  a  recommendation  of  the  Law  Courts  Commission.  In  its 
preamble,  the  expense  of  procedure  in  the  Court  of  Session  is  stated 
as  preventing  many  persons  from  availing  themselves  of  the  benefit 
provided  by  the  Act  of  1861.  Does  not  the  reason  of  the  enact- 
ment go  very  far  indeed  beyond  the  thing  enacted  ?  But  a  majority 
of  the  Commissioners  thought  it  right  to  go  no  further,  and  the 
Legislature  accordingly  has  gone  no  further.  From  the  Com- 
missioners* report  I  quote  the  reasons  assigned  for  so  stopping  short : 

''  It  has  been  stated  that  great  hardship  exists  among  the  lower 
classes  from  the  expense  of  resorting  to  the  Court  of  Session  for 
the  purpose  of  obtaining  divorce,  and  of  getting  decree  of  separa- 
tion and  aliment,  in  cases  where  the  facts  would  undoubtedly 
entitle  to  these  remedies  in  a  competent  Court 

"  The  majority  of  our  number  are  of  opinion  that  although  there 
exists  a  considerable  amount  of  hardship,  that  is  overbalanced  by 
the  mischief  which  might  result  from  affording  too  great  facility 
for  the  dissolution  of  the  marriage-tie,  and  from  the  risk  of  collusion, 
which,  we  think,  would  be  increased  by  making  the  whole  pro- 
cedure competent  in  the  Country  instead  of  only  in  the  Supreme 
Court." 

The  actual  hardship  is  admitted,  and  those  of  us  who  come  much 
in  contact  with  the  poorer  classes,  know  how  cruel,  how  grinding  it 
is.  But  the  sufferers  must  go  on  writhing  still  because  of  certain 
hypothetical  dangers,  two  in  number: — 1st,  Collusion ;  2d,  Too  great 
facility  for  the  dissolution  of  the  marriage-tie.  As  to  the  first,  an 
order  to  intimate  the  process  to  the  Procurator-Fiscal  for  an  inquiry 
into  possible  collusion,  would  probably  be  an  efficient  remedy  and 
preventive.  As  to  the  second,  it  seems  to  me  mere  confusion  of 
thought.  Let  not  divorce  be  easy  in  the  sense  of  being  obtainable 
on  trifling  grounds ;  no  one  says  it  ought  to  be  made,  in  that  sense, 
easy.  But  the  question  here  is  altogether  different.  If  the  wrong 
to  which  the  law  attaches  that  remedy  be  manifest,  why  should 
the  remedy  be  placed  beyond  the  sufferer's  reach  by  the  expense 
and  the  distance  of  the  Court  of  Session  ?  Well  might  the  minority 
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of  the  Commission  (may  I  remind  you  just  in  passing  that  my 
friend  and  colleague  Mr.  Campbell  held  the  pen  of  that  minority  ?) 
contend  that  the  exclusion  of  such  questions  from  the  jurisdiction 
of  the  Sheriff-Court  is  productive  of  great  hardship  and  irr^ularity 
of  life  among  the  poorer  classes  of  the  community.  As  matter  of 
principle,  I  hold  that  poor  men  and  women  are  entitled  to  be  placed 
on  the  same  level,  in  this  respect,  with  their  richer  sisters  and 
brethren.  Were  this  done,  I  venture  to  say  that  there  would  be 
fewer  cases  of  wife-beating  in  our  Police  Courts,  and  in  our  Criminal 
Courts  fewer  prosecutions  for  bigamy  and  for  wife  murder.  Let  us 
then  hail  the  new  statute  as  a  step  in  the  right  direction ;  but  let 
us  hail  it  with  such  thankfulness  as  does  not  exclude  a  lively  sense 
of  favours  to  come. 

The  late  Mr.  Glassford  Bell,  in  the  occasional  addresses  with 
which  he  favoured  the  Glasgow  Procurators  before  his  promotion 
to  the  Sheriffdom  of  Lanarkshire,  was  wont  to  dwell  on  the  hard- 
ship imposed  on  Sheriff-substitutes  by  the  mode  of  taking  proof  in 
use  in  our  Inferior  Courts.  He  would  tell  his  hearers  of  the  many 
thousand  pages  of  MSS.  which,  in  a  single  session,  he  had  written 
with  his  own  hand.  Assuredly  his  complaint  was  well-founded. 
Physical  hard  labour  without  adequate  result,  ought  not  to  be  laid 
upon  any  one,  except  with  a  distinctly  penal  aim.  Physical  hard 
labour  of  this  sort,  unnecessarily  laid  upon  a  judge,  interferes  for  the 
time  with  his  intellectual  energy.  Also,  in  the  special  instance, 
this  labour  of  note-taking  caused  many  adjournmente  and  much 
delay ;  and  these  things  mean  heavy  expense  to  the  suitor.  There- 
fore not  from  us  only,  the  practitioners  and  judges  in  the  Inferior 
Court,  but  from  the  public  at  large,  thankfulness  is  due  for  the  boon 
conferred  by  section  4  of  the  Law  of  Evidence  Amendment  Act  of 
last  Session,  whereby  "  on  the  motion  of  any  party  to  the  proceed- 
ings, the  Sheriff,  if  he  sees  fit,  may  cause  the  evidence  to  be  taken 
down  and  recorded  in  shorthand  by  a  writer  skilled  in  shorthand 
writing." 

Be  sure  I  do  not  undervalue  this  boon;  but  it  is  a  merely 
mechanical  advantage,  whereas  the  first  and  second  sections  of  the 
same  statute  make  an  important  advance  in  point  of  principla 
The  foolish  old  rule  of  excluding  evidence  ob  metum  perjurii  has 
received  another  damaging  blow.  Parties  and  their  husbands  and 
wives  may  now  be  witnesses  in  civil  proceedings  from  which  such 
testimony  was  previously  excluded.  There  is,  it  is  true,  a  qualify- 
ing proviso  in  section  second,  to  my  mind  an  unfortunate  one,  fated 
as  I  believe,  to  disappear  like  the  system  of  which  it  is  a  redic ;  I 
mean  the  proviso  that  no  witness  shall  be  liable  to  be  asked  or 
bound  to  answer  any  question  tending  to  show  that  he  or  she  has 
been  guilty  of  adultery,  unless  such  witness  shall  have  already 
given  evidence  in  the  same  proceeding  in  disproof  of  his  or  her 
alleged  adultery. 

Aad  what  shall  we  say  about  that  Church  Patronage  Act  on 
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"wliicli  the  ecclesiastical  mind  of  Scotland  was  so  greatly  exercised 
during  the  passage  of  the  Bill  through  both  Houses  of  Parliament  ? 
Very  little,  for  we  are  concerned  only  with  the  legal  element  in  it. 
and  that  does  not  occupy  large  space.  Tou  know  that  its  leading 
provision  is  to  vest  the  patronage  of  a  church  in  the  congregation. 
There  is  a  wide  definition  assigned  to  that  word.  I  transcribe  it : 
*'  The  word  congregation  shall  mean  and  include  communicants  and 
such  other  adherents  of  the  church  as  the  kirk-session,  under  regu- 
lations to  be  framed  by  the  General  Assembly,  .  .  .  may  determine 
to  be  members  of  the  congregation  for  the  purposes  of  this  Act." 
The  term,  you  see,  is  elastic,  and  the  stretching  powers  considerable. 
The  Church  Courts  are  to  decide  finally  upon  the  appointment, 
admission,  and  settlement  of  a  minister.  Suppose  that,  after  a  con- 
siderable extension  of  the  term  "  congregation"  in  a  particular 
instance  and  in  a  particular  direction,  the  Church  Courts  determine 
the  presentation  in  A's  favour ;  will  the  finality  clause  be  a  suflB- 
cient  bar  to  proceedings  in  the  law  courts  at  the  instance  of  the 
rival  candidate  B.  ?  "  May  be  ay,  may  be  no :"  we  shall  see  per- 
haps. What  concerns  us  more  immediately  is  that  certain  procedure 
under  this  Act  is  appropriated  to  the  SheriflF  Court ;  I  mean  the 
procedure  for  determining  the  compensation  payable  to  private 
patrons,  the  Crown  rights  of  patronage  being  extinguished.  But  our 
special  function  in  the  matter  is  of  a  very  transitory  character. 
The  private  patron's  power  to  institute  such  procedure  expires 
after  the  lapse  of  six  months  from  the  passing  of  the  Act 

There  remains  the  new  Conveyancing  and  Land  Transfer  Act. 
The  briefest  way  of  dealing  with  it  here  is  to  note  the  great,  the 
radical,  change  which  it  has  not  made.  It  has  not  abolished  feudal 
tenure.  Over  every  acre  of  our  soil  remain  suspended  as  before 
two  rights,^  each  in  its  turn  claiming  to  be  chief,  and  representing 
the  other  as  a  mere  burden,  according  as  you  consider  the  matter 
from  a  commercial  or  from  a  feudal  point  of  view.  Shall  this  endure 
for  ever  ?  No  one  thinks  it  wUl,  and  of  those  who  think  it  ought 
the  number  is  lessening  every  day.  I  am  told  that  the  design  of 
this  statute,  as  in  opposition  to  a  rival  measure,  was  to  preserve 
the  estate  of  the  superior.  To  me  its  purpose  seems  to  secure  for 
feudal  conveyancing  a  new  lease  of  existence,  by  lightening  in  some 
measure  its  pressure  upon  the  community.  There  are  to  be  no 
more  charters  or  writs  by  progress,  and  infeftment  is  to  imply  entry 
with  the  superior.  Let  us  be  thankful  for  this  boon.  There  are  in 
this  statute  other  measures  of  simplification,  and  of  consequent 
relief  to  landowners,  details  with  which  most  of  you  have  by  this 
time  made  yourselves  familiar.  1  ask  myself  still, — ^when  shall  we 
reach  that  simplicity  of  conveyancing  which  the  superposed  titles 
of  vassal  and  superior,  and  the  irredeemable  burden  of  a  feu-duty, 
render  impossible  ?  Shall  this  generation,  or  the  next,  see  that 
change  ?    Sir  Henry  Sumner  Maine,  who  explains,  with  a  strength 

^  For  clearness'  sake,  the  matter  is  here  reduced  to  its  simplest  expression. 
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and  clearness  unknown  hitherto,  the  laws  of  the  historic  evolution 
of  those  social  phenomena  which  belong  to  the  domain  of  juris* 
prudence, — Sir  Henry  Sumner  Maine  makes  this  very  discouraging 
remark  {Ancient  Law,  p.  24) :  "  It  may  be  laid  down  that  social 
necessities,  and  social  opinions,  are  always  more  or  less  in  advance 
of  law.  We  may  come  indefinitely  near  to  the  closing  of  the  gap 
between  them,  but  it  has  a  perpetual  tendency  to  reopen/'  Our 
children,  perhaps,  may  see  the  closing  of  the  gap  which  lies  between 
the  exigencies  of  our  commercial  interests,  and  the  technicalities  of 
feudal  conveyancing.  When  I  am  told  that  no  such  gap  exists, 
when  I  am  asked  to  behold  the  new  streets  and  squares  arising  on 
all  sides  for  the  adornment  of  our  cities  under  the  very  system  of 
title  which  I  deplore,  I  am  tempted  to  remind  those  who  urge  this 
plea  how,  in  1831,  the  power  and  glory  of  Great  Britain  were  attri- 
buted to  the  system  of  pocket  boroughs,  and  how,  before  1846,  the 
commercial  prosperity  of  the  country  was  identified  with  the 
Corn  Laws. 

But  I  have  done.  I  have  to  entreat  your  forgiveness  for  detain- 
ing you  so  long,  an  offence  aggravated  by  the  utterance  of  what,  I 
fear,  many  of  you  will  consider  as  grievous  heresy.  From  this 
point  we  are  again  at  one ;  for  I  am  as  determined  as  you  are  to 
give  implicit  and  careful  obedience  to  the  decisions  and  statutes 
which  in  any  way  afifect  the  business  which  we  begin  together 
to-day,  and  to  the  resumption  of  which  I  bid  you  all  heartily 
welcome. 


SHOULD  THE  TESTIMONY  OF  ANY  AND  WHAT  PER- 
SONS AT  PEESENT  EXCLUDED  AS  WITNESSES  BE 
ADMISSIBLE  AS  EVIDENCE  IN  COURTS  OF  LAW  ? 

Address  delitered  bt  W,  G.  Dickson,  Esq.,  Sheriff  of  Lanarkshire, 
before  the  social  science  congress  at  glasgow,  october  1874. 

In  complying  with  the  request  of  the  Committee  of  the  Law  Section 
that  I  should  read  a  paper  on  this  subject,  I  observe  at  the  outset 
that  the  task  is  an  easy  one  compared  with  what  it  would  have  been 
thirty-five  years  ago,  when  the  grounds  for  excluding  witnesses  were 
so  numerous  that  exclusion  may  almost  be  said  to  have  been  the 
rule  and  admissibility  the  exception.  The  errors  of  that  system 
were  exposed  by  the  boldest  of  law  reformers,  Jeremy  Bentham,  in 
a  manner  so  exhaustive  as  to  leave  little  more  to  be  said  on  the 
subject.  His  great  but  cumbrous  treatise,  published  at  a  time 
when  all  law  reform  was  regarded  in  high  quarters  as  revolutionary, 
and  attacking  with  questionable  severity  "  Judge-made-law,"  was 
ineffectual  in  his  own  day.  A  later  generation,  including  such  men 
as  Brougham,  Eomilly,  and  Denman,  was  not  content  with  extolling 
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the  wisdom  of  the  law,-  but  weighed  the  reasons  for  its  rules ;  and 
with  them  as  pioneers,  law-reform  has  made  fair  progress,  and  in  no 
branch  more  signally  than  in  the  law  of  evidence.  A  series  of 
statutes,  dealing  with  that  important  subject  in  our  usual  piece- 
meal, but  gradual  and  safe  fashion,  has  abolished  all  the  old  grounds 
of  exclusion,  except  as  to,  1^^,  Parties  accused  in  criminal  trials ; 
2c2,  The  husbands  and  wives  of  persons  charged  on  criminal  trials ; 
3d,  Persons  who  do  not  believe  in  a  Supreme  Being ;  4:th,  Those 
excluded  for  certain  reasons  supposed  to  indicate  strong  prejudice 
for  or  against  one  of  the  parties  in  the  particular  cause ;  and  5th, 
Outlaws.  The  last  two  grounds  of  exclusion  are  comparatively 
unimportant,  and  do  not  exist  in  England 

In  considering  whether  the  evidence  of  these  persons  should  be 
admitted,  I  shall  assume  the  great  general  principle, — never  dis- 
puted in  the  ordinary  affairs  of  life,  in  investigations  in  history, 
literature,  science,  or  philosophy, — and  now  happily  recognised  in 
judicial  inquiries — ^that  the  more  light  that  can  be  thrown  on  the 
question  under  consideration,  and  the  more  various  the  sources  from 
which  that  light  comes,  the  more  likely  is  the  judgment  to  be  just. 
Some  exceptions  there  must  be  in  judicial  investigations,  for  pro- 
tecting the  liberty  of  the  subject,  and  the  privacy  of  domestic  life, 
preventing  surprise  and  fraud,  securing  formal  writings  from 
challenge  on  trivial  grounds,  and  some  others.  The  question 
which  we  have  to  consider  is,  whether  the  evidence  of  the  witnesses 
above  noticed  ought  to  be  admitted  under  the  great  general  prin- 
ciple, or  excluded  under  any  of  the  exceptions  thus  referred  to. 

I.  The  rule  both  in  England  and  in  this  country  is,  that  the  party 
charged  in  a  criminal  prosecution  cannot  be  a  witness  either  for  or 
against  himself.  From  the  point  of  view  of  knowledge,  and  conse- 
quently of  ability  to  give  a  true  accoimt  of  the  facts  in  issue,  the 
accused  is  usually  the  best  witness  upon  them.  From  that  of 
motive  to  exculpate  himself,  he  is  usually  the  reverse.  One  of  the 
chief  reasons  for  his  being  excluded,  therefore,  is  that  the  motive  to 
falsehood  is  so  strong  that  his  evidence  would  be  more  likely  to 
lead  the  jury  to  a  wrong  than  to  a  right  verdict.  I  think  this 
proceeds  on  an  erroneous  estimate,  both  of  the  risk  of  the  jury  being 
misled,  and  of  the  importance  of  a  full  and  fair  investigation.  In 
most  criminal  cases — as  in  all  cases  of  personal  injury,  theft,  forgeiy, 
and  other  frauds — there  are  really  two  parties,  he  who  suffered 
firom  the  crime,  and  the  accused.  At  present,  one  of  them — ^who 
in  England  conducts,  and  in  Scotland  has  usually  promoted,  the 
prosecution — ia  not  only  admissible,  but  is  usually  the  chief  wit- 
ness, whereas  the  other  is  excluded.  In  perhaps  the  majority  of 
charges  of  rape  and  criminal  assault  the  rule  operates  with  grievous 
injustice ;  as  the  fact  of  the  intercourse  is  often  not  disputed,  and 
the  only  question  is  whether  it  was  voluntary,  upon  which  the 
woman  is  under  the  strongest  motives  to  give  false  evidence. 
A  large  proportion  of  other  assaults  are  the  sequel  of  quarrels ; 
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yet  the  jury  are  allowed  to  hear  only  one  of  the  disputants,  who, 
from  haying  suffered  in  the  fray,  often  feels  bitter  animosity  to  the 
accused ;  whose  evidence,  not  likely  to  be  more  biassed,  and  equally 
necessary  for  a  full  and  fair  investigation,  is  inadmissibla  The 
rule  operates  even  more  unjustly  and  absurdly  in  charges  of  perjury, 
especially  where  the  evidence  to  which  it  applies  had  been  given 
against  one  accused  on  a  criminal  charge.  In  that  case  one  of  the 
parties  had  been  examined  and  the  other  excluded;  but  in  the 
prosecution  for  perjury  their  positions  are  reversed.  Or  the  case  is 
quite  possible  of  a  civil  suit,  in  which  the  grounds  of  action  or 
defence  involve  a  criminal  charge,  such  as  forgery,  in  which  both 
the  alleged  forger  and  his  accuser  may  be  examined:  the  jury  may 
find  for  the  defence,  holding  the  document  to  be  foiled.  This  may 
be  followed  by  a  prosecution  of  the  one  party  for  forgery,  in  which 
the  other  alone  is  admissible.  The  jury  may  find  him  not  guilty; 
and  the  third  scene  may  be  enacted  of  a  chaige  of  peijury  against 
the  witness  on  the  former  criminal  trial,  in  which  he  is  excluded 
in  his  turn,  and  his  indefatigable  and  exasperated  adversary  has  the 
field  to  himself.  This  state  of  things  would  have  occurred,  if  the 
"  Claimant"  in  the  recent  monstrous  trial  had  been  acquitted,  and 
had  prosecuted  Lady  Doughty  for  perjury.  In  the  civil  trial  both 
of  them  gave  evidence  at  full  length.  In  the  one  criminal  trial 
only  the  one,  and  in  the  other  only  the  other,  could  have  been 
examined  at  all.  Tet  the  same  facts  would  have  been  before  the 
jury  in  all  the  three  cases.  Surely  such  a  state  of  things  outrages 
both  justice  and  common  sense,  and  is  a  serious  blemish  in  the  law 
of  any  civilized  country. 

It  cannot  be  disputed  that  false  charges,  such  as  of  rape, 
assault,  forgery,  and  perjuiy,  are  sometimes  made  from  the  accuser 
knowing  that  the  evidence  of  the  accused  is  inadmissible.  The 
direct  evil,  in  risk  of  erroneous  verdicts  of  guilty,  is  thus  consider- 
able. Indirectly,  there  is  risk  in  the  oppsite  direction,  from  juries 
distrusting  the  one-sided  evidence  adduced  before  them,  and  think- 
ing (but  erroneously)  that,  if  both  sides  had  been  fairly  heard, 
the  charge  would  have  been  disproved.  The  unfairness  of  the 
system  gives  to  prisoners'  counsel  scope  for  declamation,  by  which 
a  jury,  especially  where  unanimity  is  required,  are  apt  to  be  mis- 
led. They  accept  as  true  statements  made  by  the  counsel,  or  by 
the  prisoner  on  his  examination  before  the  magistrates,  all  of  which 
they  would  have  disregarded,  if  the  accused  had  been  examined 
before  them. 

But  it  is  chiefly  in  cases  of  circumstantial  evidence  that  the  in- 
vestigation is  unsatisfactory,  owing  to  the  accused  being  inadmissible. 
In  such  cases  the  counsel  on  both  sides,  the  judge,  and  jury  are 
groping  among  a  multitude  of  facts,  bearing  indirectly  and  often 
remotely  on  the  question  in  issue,  while  he  who  could  tell  all  about 
it  remains  in  an  enforced  silence.  It  is  difficult  to  realise  the  feel- 
ings of  agonized  suspense  in  which  one^  erroneously  accused  of  crime, 
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listens  to  the  piecing  together  of  the  circumstances  adduced  against 
him,  the  imputing  of  motives,  the  deducing  of  inferences,  all 
erroneously,  till,  as  the  toils  are  wound  closer  and  closer  round  him, 
escape  seems  impossible ;  while  all  the  time  he  knows  that,  with  a 
few  words,  which  the  jury  must  believe,  he  could  explain  every- 
thing, blowing  away  like  cobwebs  in  the  wind  all  the  network  that 
entangled  him,  and  vindicating  his  innocence  before  the  world 

Again,  at  present  the  evidence  of  an  accused  is  not  merely  in- 
admissible for  himself,  but  also  for  any  of  his  co-accused.  As  the 
prosecutor  may  include  any  number  in  the  indictment,  it  is  in  his 
power  to  prosecute  those  who  ought  to  be  witnesses.  The  effect  of 
the  rule  is  modified  in  this  coimtry  by  the  presiding  judge  having  a 
discretionary  power  to  separate  the  trials.  But  he  may  refuse  to  do 
so,  from  not  considering  it  necessary  for  the  ends  of  justice;  or  the  oc- 
casion for  the  evidence  may  not  have  been  anticipated  when  the  trial 
begaa  In  England,  the  pi-actice  is  to  have  the  verdict  taken  as  to 
the  intended  witness,  and  then  to  examine  him  for  his  co-accused. 
But  this  is  not  always  competent,  and  must  sometimes  cause  incon- 
venience in  the  conduct  of  the  trial  The  evidence  of  one  person 
on  the  trial  of  another  ought  to  be  admitted  as  matter  of  right  in 
all  cases. 

It  will  also  be  observed  that  to  exclude  the  evidence  of  the 
accused,  because  it  is  more  likely  to  be  false  than  true,  is  opposed 
to  the  great  principle,  as  well  of  justice  as  of  civil  liberty,  that  a 
man  is  presumed  to  be  innocent  till  he  is  proved  to  be  guilty ;  for 
it  assumes  that,  being  guilty,  he  will  swear  that  he  is  innocent,  and 
ignores  the  idea  that  he  may  truthfully  testify  to  the  charge  being 
I'alse. 

The  present  law  assumes  that  the  motive  to  untruthfulness  is 
irresistible.  It  draws  no  distinction  between  the  greatest  and  the 
most  trifling  offences ;  and  holds  that,  even  where  the  punishment 
is  nominal,  and  involves  no  degradation,  the  accused  will  tell  false- 
hoods, however  spotless  his  conduct  and  however  truthful  his  dis- 
position may  have  been  before.  There  is  so  great  variety  in  the 
position,  circumstances,  and  feelings  of  men,  that  what  is  a  trifling 
issue  to  one,  is  exaggerated  into  false  importance  in  the  mind  of 
another,  in  whom  the  spirit  of  litigation,  or  the  love  of  victory,  or 
some  other  feeling  is  keen ;  while  its  greatness  is  as  insuflScient  to 
lead  some  men  to  speak  falsely  as  its  trivialness  is  to  keep  others  to 
the  truth.  Any  one  who  has  experience  of  Small-Debt  Courts  must 
often  have  heard  perjury  in  the  most  trifling  cases;  while  in 
important  cases  in  other  Courts  he  has  very  likely  know;i,  as  I 
have  often  done,  parties  give  candid  evidence  against  themselves. 

A  vast  number  of  civil  cases  involve  the  whole  fortune  and  pros- 
spects  for  life,  the  civil  status  and  character  of  either  party,  yet  in 
these  he  is  a  competent  witness,  while  he  may  not  give  evidence  on 
either  side  in  a  prosecution  for  asmoky  chimney  or  for  a  contravention 
of  some  fussy  police  regulatioa    It  constantly  happens^  too,  that  the 
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issues  in  civil  causes  involve  penal  consequences,  yet  in  them  the 
party  gives  his  evidence  under  the  double  motive  to  gain  his  cause 
and  to  shelter  himself  from  prosecution;  whereas  he  cannot  be 
examined  in  the  subsequent  criminal  proceeding,  although  the 
motive  to  falsehood  may  be  weaker.  Certainly  the  opposite  rules 
of  admissibility  in  civil  and  exclusion  in  criminal  cases  cannot  be 
maintained  on  the  ground  that  a  ''  hard  and  fast  line  "  separates 
them  in  regard  to  motive  of  the  parties  to  falsehood. 

The  present  law  is  sometimes  maintained  on  the  ground  that  the 
accused  may  be  led  falsely  to  acknowledge  criminality,  in  order  to 
shield  some  dear  friend  who  is  the  real  criminal  No  doubt,  in- 
stances of  such  heroic  self-sacrifice  are  to  be  found  in  romances  and 
in  romantic  history ;  but  surely  they  are  too  improbable  as  actual 
facts  to  be  of  moment  on  the  present  question.  The  risk  of  them 
does  not  prevent  the  plea  of  "guilty"  from  being  daily  received  as 
conclusive  evidence  of  guilt.  It  ought  not  to  prevent  the  evidence 
of  one  who,  ex  hypothedy  is  innocent  from  being  admitted — against 
himself,  it  may  be — but  infinitely  more  likely  in  his  own  favour. 

Those  who  maintain  the  present  system,  however,  must  hold  not 
only  that  falsehood  in  such  evidence  is  more  probable  than  truth, 
but  also  that  it  will  probably  mislead  the  jury,  and  that  these  pro- 
babilities are  so  strong  as  to  outweigh  all  considerations  on  the 
opposite  side ;  for,  as  I  shall  notice  immediately,  there  is  almost  no 
other  reason,  and  really  none  of  weight,  for  the  exclusion.  This 
also  I  conceive  to  be  erroneous.  If  a  tribunal  is  fit  to  judge  of  the 
truthfulness  of  witnesses  whose  connection  with  the  case  is  casual, 
of  whose  disposition,  character,  and  motives  little  or  nothing  is 
known — if  it  is  fit  to  decide  in  civil  cases  between  the  contradictory 
statements  of  the  parties,  each  backed  by  his  partisans  and  friends 
— if  it  is  fit  to  weigh  conflicting  eWdence,  and  to  draw  inferences 
from  circumstances,  often  most  involved — it  is  surely  not  unfit  to 
judge  whether  the  statement  of  one  accused  of  crime  may  be 
believed,  regard  being  had  to  his  previous  character,  on  which  they 
are  frequently  informed — to  the  nature  of  the  charge  and  to  the 
other  evidence  in  the  cause.  Even  if  it  were  otherwise,  the  risk  is 
of  error  in  believing  the  prisoner's  statement  of  his  innocence.  It 
is  a  risk,  great  or  small  (I  think  it  is  small) — almost  always  in 
favour  of  the  accused ;  whereas  the  exclusion  of  his  evidence  in- 
volves risk — ^in  my  opinion  considerable — of  imjust  verdicts  of 
guilty,  and  at  least  as  frequently  of  unjust  acquittals.  Unquestion- 
ably, the  risk  of  error  either  way  is  much  greater  under  the  present 
system,  than  if  the  evidence  of  the  accused  were  admitted.  Jeremy 
Bentham  has  truly  said, — "  The  examination  is  the  most  powerftil 
as  well  as  the  safest  of  all  instruments  that  can  be  employed  for  the 
discovery  of  truth."  ^ 

^  In  qaasi-criminal  cases,  sncli  as  prosecntioDS  under  the  Master  and  Seirant  Acts, 
and  cases  of  meditMio  fiigos,  the  examination  of  the  aUeged  delinqnent  is  a  Talnable 
means  of  discoTering  the  tratL— W«  O,  D. 
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But  it  may  be  said — the  accused's  statement,  made  on  examina« 
tion  before  the  committing  magistrate,  is  admitted  at  present  This, 
although  better  than  none,  is  an  unsatisfactory  way  of  obtaining  his 
evidence ;  for  a  written  statement  read  by  the  clerk  of  court  is  not 
nearly  so  impressive  as  one  made  by  the  party  himself  viva  voce ; — 
the  liner  shades  of  meaning  are  often  lost  in  the  record  by  way  of 
narrative  of  what  the  accused  said  in  answer  to  questions ; — the 
light  thrown  on  his  meaning  and  his  credibility  by  his  manner  when 
examined  is  lost ; — and  as  the  statement  is  made  in  anticipation  of 
the  trial,  it  often  does  not  refer  to  important  items  of  evidence 
adduced  on  either  side.  Moreover,  in  this  country  the  accused  may 
not  put  his  declaration  in  evidence  without  consent  of  the  pro- 
secutor ;  which,  if  generally  given,  may  be  withheld,  to  the  injury  of 
the  accused.  It  would  be  much  fairer  to  him,  whether  innocent  or 
guilty,  and  would  enable  the  jury  to  appreciate  far  better  the 
credibility  of  his  statements,  if  he  were  examined  before  them. 

The  admission  of  the  accused  as  a  witness  is  sometimes  objected 
to  on  the  ground  that  it  would  induce  perjury.  It  may  be  answered 
that  tho3e  who  are  prepared  to  tell  the  truth  should  not  be  excluded, 
in  order  to  protect  against  their  own  misconduct  those  who  would 
act  otherwise.  But  the  objection  would  be  completely  met  by 
allowing  the  evidence  of  the  accused  to  be  taken  without  an  oath. 
This  I  propose  to  do ;  because,  if  he  intends  to  give  false  evidence, 
he  will  not  be  deterred  to  any  appreciable  extent  by  the  oath,  and 
because  the  jury  can  judge  equally  of  his  credibility,  whether  he  is 
on  oath  or  not. 

The  most  frequent  objection,  however,  is — that  it  is  moral  torture 
to  examine  an  accused  party ;  that,  if  guilty,  he  may  be  entrapped 
by  a  skilful  examination  into  admissions  to  his  prejudice ;  that,  if 
innocent,  his  desire  to  explain  suspicious  circumstances  may  lead 
him  to  make  false  statements  which  would  seriously  damage  him ; 
and  that,  while  not  guilty  of  the  crime  charged,  he  may  have  com- 
mitted another,  which  might  be  disclosed  by  his  examination.  These 
arguments  ignore  the  interest  which  society  has,  not  merely  that  the 
particular  crime  charged  should  be  detected,  but  also  that  risk  of 
miscarriage  of  justice  should  be  excluded,  in  order  that  the  fear  of 
detection  and  punishment  may  deter  from  the  pursuit  of  crime  as  a 
profitable  and  easy  means  of  Uvelihood.  Besides,  in  attempting  to 
protect  the  guilty  against  the  consequences  of  admitting  their  guilt, 
the  law  excludes  the  innocent  from  truthfully  declaring  and 
establishing  their  innocence.  As  to  the  risk  of  oppressive  or 
entrapping  examinations,  a  free  press,  open  Courts,  and  jury  trial 
are  ample  for  the  prisoner's  protection.  To  exclude  the  evidence  of 
the  accused  now  on  that  account,  is  one  of  the  anachronisms  referred 
to  in  the  opening  address  of  our  noble  and  learned  president ;  for 
there  is  no  longer  danger  from  such  a  source.  Any  unfair  examina- 
tion would  be  checked  by  the  presiding  judge ;  and  if  it  were  not,  it 
would  secure  the  sympathies  of  the  jury  for  the  accused,  and  iu- 
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crease  his  chances  of  acquittal.  Even  in  private  prosecutions,  as  in 
England,  the  risk  is  almost  visionary.  In  this  country  it  is,  I 
believe,  entirely  so.  I  admit  the  force  of  the  argument  to  this 
extent,  that  the  accused  should  be  allowed  to  decline  being 
examined  at  all,  and  to  decline  answering  any  questions  that  he 
chooses,  leaving  the  jury  to  draw  what  inferences  they  think  proper 
from  his  silence,  with  whatever  explanation  he  gives  of  it.  But  it 
cannot  surely  be  said  that  the  risks  of  his  committing  himself  by 
his  answers,  and  of  the  jury  drawing  an  erroneous  inference  from 
his  silence,  are  sufficient  reasons  for  the  present  practice. 

In  conclusion  of  this  branch  of  the  subject,  I  propose,  1st,  that 
the  accused  should  have  right  to  lay  before  the  jury  the  declaration 
he  emitted  before  the  examining  magistrate ;  2d,  that  his  examina- 
tion before  the  jury  els  a  witness  either  for  the  prosecution  or  de- 
fence should  be  competent ;  3d,  that  it  should  be  conducted  as  the 
examination  of  other  witnesses,  except,  4th,  that  it  should  be  on 
solemn  affirmation,  not  on  oath ;  5th,  that  the  accused  should  be 
allowed  both  to  decline  being  examined  at  all,  and  to  decline 
answering  any  questions  put  to  him ;  and  6th,  that  there  should  be 
appropriate  penalties  for  false  evidence  given  in  the  way  thus 
noticed.  I  must  add  that  the  French  system  of  the  judge  examin- 
ing the  accused  is  objectionable ;  as  it  turns  him  into  the  prosecutor, 
and  by  engaging  him  in  an  intellectual  fence  with  the  accused,  is 
apt  to  pique  his  amour  propre  into  a  love  of  victory,  thus  depriv- 
ing the  accused  of  the  protection  of  a  judge  holding  the  scales  of 
justice  with  calmness  and  impartiality.  It  is  impossible  to  read 
the  reports  of  some  trials  in  France  without  feeling  that  such 
examinations  are  unfair. 

II.  The  rule  as  to  the  husbands  and  wives  of  accused  parties 
is — that  they  are  inadmissible  on  either  side,  except  where  the 
charge  is  of  a  crime  committed  against  themselves.  It  is  founded 
on  the  double  principle  that  truthful  evidence  cannot  be  expectetl 
from  one  so  closely  connected  with  the  prisoner,  and  that  the 
peace  and  happiness  of  domestic  life,  which  society  has  great 
interest  in  preserving,  would  be  imperilled  by  the  examination. 
The  exception  is  recognised  to  prevent  the  application  of  the  rule 
from  enabling  one  of  the  spouses  to  inflict  without  detection 
grievous  injuries  on  the  other  in  the  privacy  of  their  constant 
intercourse.  If  the  rule  is  maintained,  no  doubt  so  must  the  ex- 
ception, lest  that  which  is  intended  for  securing  the  happiness  of 
man  and  wife  should  place  it  and  even  their  lives  in  jeopardy. 
Yet,  it  is  hardly  consistent  that  a  class  of  witnesses  should  be  ex- 
cluded by  a  rule  which  assumes  them  to  be  prejudiced  in  favour  of 
the  accused,  and  should  be  admitted  in  exceptional  cases,  where 
prejudice  against  the  accused  may  be  expected.  If  the  pair  have 
been  on  bad  terms  before,  such  prejudice  is  probable ;  the  mutual 
hatred  of  husband  and  wife  who  have  quarrelled  being  often  in- 
tense ;  whereas,  if  the  oflTence  occurred  in  a  moment  of  passion  or 
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thouglitlessness,  or  if  the  parties  have  been  reconciled,  it  is  often 
quite  forgiven  before  the  trial.  The  evidence  of  a  wife  in  this  class 
of  cases  is  therefore  usually  found  to  be  strongly  prejudiced  either 
against  or  in  favour  of  her  husband.  It  ought  not  to  be,  and  is  not 
excluded  on  that  account ;  but  the  jury  judge  of  its  credibility 
with  regard  to  the  conflicting  feelings  by  which  such  witnesses  may 
be  inspired,  with  regard  to  the  demeanour  of  the  witness,  and  after 
comparison  with  the  other  evidence.  In  cases  where  the  evidence 
is  now  excluded  they  could  do  the  same,  although  the  task  might 
sometimes  be  more  difficult.  Yet  it  is  not  so  difficult  as  it  is  to 
draw  the  correct  inference  in  complicated  cases  of  conflicting  and 
circumstantial  evidence.  Whatever  the  difficulty  is,  it  is  thought  not 
to  be  a  sufficient  reason  for  withholding  the  evidence,  but  rather 
for  special  care  in  weighing  it  along  with  all  the  other  evidence  in 
the  cause.  That  the  husband  or  wife  could  often  give  important 
evidence  is  indisputable ;  for  in  proportion  to  the  closeness  of  their 
companionship  must  be  their  knowledge  of  each  other's  actings. 
Sometimes  they  could  supply  the  missing  link  in  the  proof  on 
either  side,  or  give  the  key  to  conduct  otherwise  inexplicable  or 
erroneously  explained.  Or  the  fact  to  which  they  could  speak 
may  be  so  occult  that  no  other  evidence  of  it  is  obtainable,  as  in  a 
charge  of  murder,  wliere  the  defence  is  that  the  husband  inflicted 
the  fatal  injuries  on  finding  his  wife  and  the  deceased  in  the  act  of 
adultery.  The  prisoner's  wife  was  admitted  in  an  old  Scotch  case 
of  this  kind.  {CJiristie,  1731;  Maclaurin's  Cr.  Keports.)  It  is 
thought  there  is  less  risk  of  injustice  in  admitting  evidence  of  the 
accused  s  wife  or  husband  in  all  cases,  to  be  weighed  along  witli 
the  other  evidence,  than  in  excluding  it  by  a  general  rule,  but  ad- 
mitting it  by  exceptions  in'those  cases  where  it  can  least  admit  of 
this  most  important  test  of  accuracy  and  truthfulness. 

But  it  cannot  be  disputed  that  domestic  peace  would  be  some- 
times marred  by  husband  or  wife  being  examined  for  the  pro- 
secution, and  that  such  examinations  would  often  be  cruel  moral 
torture.  I  would,  therefore,  not  allow  them  unless  both  of  the 
married  pair  consented.  The  same  argument  does  not  apply  to  the 
examination  of  either  spouse  as  a  witness  for  the  other.  There, 
the  risk  is  of  falsehood  in  exculpation,  by  which  domestic  peace 
cannot  be  imperilled,  except  where  the  accused  is  malignant  enough 
to  take  serious  offence  at  the  falsehood  not  having  been  sufficiently 
strong  or  well-concocted  to  escape  detection — a  case  not  probably 
frequent.  But  why  proceed  on  the  footing  that  if  the  evidence 
were  competent,  false  evidence  would  be  adduced  so  frec^uently 
that  the  risk  of  it  outweighs  the  advantages  which  must  arise  from 
tnie  evidence  from  the  same  source  being  admissible?  Wliy 
assume  that  the  falsehood  would  pass  undetected,  or  that  the 
chance  of  its  detection  would  not  usually  lead  the  prisoner  or  his 
advisers  to  avoid  tendering  it  ?  Why  jjroceed  in  tliis  instance  on 
the  assumption  of  guilt  in  all  accused  persons,  and  perjury  in  their 
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husbands  or  wives,  and  misleading  of  the  jury  into  erroneons 
verdicts  of  acquittal  ?  Why  give  in  this  instance  all  the  benefit  of 
the  doubt  against  the  accused  ?  I  think  the  ends  of  justice  would 
be  promoted,  without  imperilling  domestic  peace,  if — 1st,  The 
husbands  and  wives  of  accused  parties  were  competent  witnesses 
for  them  in  all  cases ;  2d,  if  they  were  not  competent  witnesses 
against  them,  unless  with  the  accused's  consent ;  and  3d,  if  they 
were  allowed  to  decline  to  give  evidence  at  all,  or  to  answer  any 
question  put  to  them.  It  is  almost  unnecessary  to  add  that  if  the 
exclusion  is  objectionable  in  the  usual  case,  its  corollary,  which  ex- 
cludes the  wife  or  husband  of  one  prisoner  as  a  witness  for  or  against 
another,  is  still  more  so,  and  ought,  at  any  rate,  to  be  abolish^ 

III.  I  pass  now  to  the  third  ground  of  exclusion,  namely,  on 
account  of  want  of  belief  in  a  God.  It  proceeds  on  the  grounds — 
Ist,  That  one  who  does  not  believe  in  a  Supreme  Being  wUl  not  fear 
that  divine  justice  will  overtake  him  if  he  speaks  falsely ;  and,  2d, 
That  he  cannot  take  the  judicial  oath.  The  latter  ground  at  one 
time  excluded  the  evidence  of  all  who,  from  religious  conviction, 
considered  it  wrong  to  take  an  oath.  It  has  been  removed  as  to 
them,  and  can  hardly  be  maintained  as  to  any  others.  Looking  at 
the  exclusion  only  on  the  first  ground,  it  will  be  seen  to  assume 
that  the  evidence  of  such  persons  is  not  to  be  believed,  and  that  its 
falsehood  would  probably  escape  detection  and  mislead  the  jury.  I 
take  leave  to  dispute  these  propositions.  The  number  of  men  of 
high  personal  character,  honourable  and  trustworthy,  who,  after 
careful  and  thoughtful  inquiry,  have  come — I  believe  erroneously — 
to  the  conviction  that  there  is  no  personal  Deity,  is  considerable, 
and  includes  not  a  few  men  of  as  accurate  powers  of  observation, 
clear  intelligence,  and  strength  of  memory,  and  withal  of  as  high 
culture  and  exemplary  life,  as  the  world  has  ever  seen.  On  matters 
of  scientific  inquiry,  on  history,  on  the  ordinary  afi'airs  of  life,  no 
one  hesitates  to  believe  them  ;  and  the  records  of  their  observations 
and  experiments  are  accepted  by  all  the  world  as  not  merely  true, 
but  as  eminently  accurate  and  trustworthy.  Yet  men  such  as  these 
are  excluded  as  witnesses  by  the  same  law  which  admits  the  most 
ignorant  and  stupid  of  the  population,  with  no  real  religious  opin- 
ions at  all, — children  so  young  that  they  can  but  dimly  understand, 
and  unreasoningly  accept,  a  few  rudimentary  religious  truths, — ^the 
votaries  of  the  most  superstitious  faiths, — ^ignorant  savages,  if  they 
only  believe  in  a  Supreme  Being, — men  convicted  of  perjury  and 
of  every  phase  of  the  crimen  falsi,  and  steeped  from  childhood  in 
vice  and  crime, — or  (perhaps  worst  of  all)  men  whose  vicious  lives 
belie  their  shallow  or  pretended  religious  convictions.  It  was 
pointed  out  in  a  comparatively  recent  case  that  the  exclusion 
involves  a  contradiction,  because  the  witness  is  excluded  on  his 
own  statement  of  his  want  of  belief,  which  ex  hypotJiesi  is  not 
credible.  The  witness  is  excluded  because  he  credibly  states  the 
ground  of  his  own  incredibility ;  and  thus  the  only  evidence  which 
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the  Court  will  allow  him  to  give,  being  on  a  matter  of  no  moment  in 
the  cause,  is  practically  the  only  groimd  for  rejecting  all  evidence 
which  he  could  give  on  matters  of  feet,  on  which  a  just  decision  in  the 
cause  depends.  In  a  country  like  ours,  where  scepticism  is  not  the 
fashion,  there  are  no  inducements  to  leaving  the  broad  lines  of  the 
national  faith ;  and  it  cannot  be  said  that  it  is  those  who  love  truth 
least  who  do  so.  Sometimes  a  love  of  truth  almost  morbid,  a 
determination  to  accept  no  doctrine  which  is  not  absolutely  demon- 
strated to  be  true^  and  an  honest  searching  into  the  foundations  of 
all  knowledge,  have  shaken  the  faith  once  accepted  uninquiringly, 
and  have  landed  the  unhappy  speculator  in  unbelief.  Probably 
every  one  who  hears  me  knows  some  such  men.  Can  it  be  said 
that  they  are  less  truthful  than  the  rest  of  the  community  ?  I 
think  not.  On  the  contrary,  I  believe  that  truthful  evidence  may 
be  expected  from  them  as  much  as  from  any  other  class  of  wit- 
nesses, and  more  than  from  the  vast  majority  of  those  who  are  daily 
examined.  Besides,  the  exclusion  operates  against  the  public 
generally,  while  the  person  excluded  seldom  suffers  from  it.  If 
intended  as  a  stigma  or  punishment  for  infidelity,  it  usually  does 
no  harm  to  the  party  himself ;  whereas  the  want  of  such  evidence 
may  cause  to  others  the  loss  of  most  important  civil  rights,  and  an 
unjust  conviction  or  acquittal  of  the  most  heinous  crimes.  These 
are  serious  evils,  for  which  there  is  no  ground  either  in  principle 
or  expediency.  Again,  the  maintenance  of  a  religious  test  for  wit- 
nesses is  an  anachronism,  after  it  has  been  abolished  in  regard  to 
all  secular  offices,  including  professorships  of  lay  chairs.  Truthful- 
ness is  surely  as  necessary  for  the  due  discharge  of  the  functions 
for  which  no  such  test  is  required,  as  for  giving  evidence  in  a  Court 
of  law.  The  same  love  of  religious  liberty  which  has  abolished  re- 
Ugious  tests  elsewhere,  should  sweep  it  away  from  the  witness  box. 
The  exclusion  has  been  abolished  in  the  case  of  certain  witnesses 
of  almost  the  lowest  possible  class,  by  a  Statute  passed  in  1843 
(6  Vict.  c.  22),  recognising  as  valid  Acts  of  Colonial  legislatures 
which  admit  the  evidence  (I  quote  the  words  of  the  Act)  "  of  bar- 
barous and  uncivilized  people  who,  being  destitute  of  the  know- 
ledge of  God  and  of  any  religious  belief,  are  incapable  of  giving 
evidence  on  oath  in  any  court  of  justice."  I  doubt  if  there  is  a 
greater  contradiction  and  absurdity  in  the  laws  of  any  country  than 
to  maintain  the  exclusion  against  its  civilized  citizens,  including 
men  of  the  highest  culture  and  morality,  as  witnesses  before 
tribunals  unsurpassed  by  any  others  in  the  world,  after  legalizing 
its  abolition  as  to  ignorant  and  brutal  savages,  often  not  its  citizens, 
when  adduced  before  tribunals  usually  inferior.^ 

]  The  Act  32  k  33  Vict.  c.  68  (which  does  not  apply  to  Scotland)  provides  that 
"if  any  person  caUed  to  give  eyidence  in  any  court  of  justice  (extended  by  83  k  34 
Vict  c.  60  to  examinations  before  aU  persons  having  authority  to  administer  an  oath 
for  taking  evidence),  whether  in  a  civil  or  criminal  proceeding,  shall  object  to  take 
an  oath,  or  shall  be  objected  to  as  incompetent  to  take  an  oath,  such  person  shall,  if 
the  presiding  judge  is  satisfied  that  the  taking  of  an  oath  would  have  no  binding 
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IV.  I  must  deal  briefly  with  the  next  class  of  exclusions  (which 
exist  only  in  Scotland),  on  the  ground  of  enmity,  bribery,  tutoring, 
and  presence  in  Court  under  certain  circumstances  during  the  ex- 
amination of  other  witnesses.  Tlie  two  first — enmity  and  bribery 
— assume  such  strong  prejudice  on  one  or  other  side  as  render  the 
evidence  incredible.  This  may  do  no  harm  in  extreme  cases.  But 
the  bribe  may  be  a  trifle,  and  the  ill-will  may  be  shght ;  and  in  such 
questions  of  degree  it  is  impossible  to  draw  the  line  by  rules  of  law. 
The  attempt  has  produced  artificial  rules  and  distinctions,  as  well 
as  contradictions.  Thus,  a  bribe,  and  even  a  rejected  offer  of  one, 
however  small,  from  one  of  the  parties,  excludes ;  while  a  bribe, 
however  great,  by  a  stranger,  or  in  criminal  cases  the  promise  of  a 
reward,  however  high,  by  the  authorities  for  the  detection  of  the 
crime,  does  not.  In  civU  cases  expressions  of  enmity,  made  perhaps 
thoughtlessly,  if  founded  on  serious  injury,  will  exclude,  yet  enmity 
more  bitter  but  groundless,  or  harboured  silently  because  deeply, 
will  not ;  while  in  criminal  cases  the  accuser  is  heard,  no  matter 
how  strong  and  how  much  provoked  his  hostility  to  the  accused 
may  be. 

"  Tutoring,"  or  the  improper  instructing  of  a  witness  by  the  party 
adducing  him,  excludes,  on  the  assumption  that  the  witness  will 
follow  the  instructions  and  speak  falsely;  or,  if  not,  it  punishes 
the  party  by  the  exclusion  in  odium  corrumpentis,  without  dis- 
criminating as  to  the  importance  of  the  issue,  and  the  unimportance 
of  the  fact  to  which  the  tutoring  applied,  or  as  to  the  light  which 
the  witness  could  throw  on  the  questions  in  issua 

The  presence  of  the  witness  in  the  Court  diu-ing  the  examination 
of  other  witnesses  used  always  to  exclude,  on  the  ground  that  his 
evidence  might  be  influenced  by  what  he  heard.  The  Evidence 
Act  of  1840  gives  the  Court  discretion  to  admit  the  witness,  where 
"  it  shall  appear  to  the  Court  that  his  presence  was  not  the  conse- 
quence of  culpable  negligence  or  criminal  intent,  and  that  he  has 
not  been  undiily  instructed  or  influenced  by  what  took  place  dur- 
ing his  presence,  or  that  injustice  will  not  be  done  by  his  examina- 
tion." 

All  these  grounds  of  inadmissibility  ignore  the  differences  in  dis- 
position, character,  and  habits  among  mankind.  They  assume 
that  what  is  likely  to  lead  some  will  lead  all  to  falsehood,  that  the 
witness  will  not  tell  the  truth  on  other  facts  equally,  or  perhaps 
much  more  important  compared  with  those  on  which  he  is  expected 
to  speak  falsely ;  and  that,  notwithstanding  the  examination  and 
cross-examination  by  the  Bar,  farther  examination  from  the  Bench 
and  jury-box,  and  comparison  of  the  evidence  with  other  evidence 
in  the  cause,  it  will  mislead  the  jury,  and  defeat  the  ends  of  justice, 

^ffoct  on  his  conscience,  make  the  following  promise  and  declaration,"  etc.  etc.  lu 
practice  these  Acts  are  held  to  have  abolished  the  objection  on  ncconnt  of  unbelief  in 
a  God.  They  are  understood  to  work  well  in  England  and  Ireland,  and  ought  to  be 
extended  without  delay  to  Scotland. — W.  G.  D. 
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It  is  almost  unnecessary  to  say  that  these  assumptions  are  errone- 
ous. I  propose  that  the  law  of  Scotland  should  be  assimilated  on 
these  matters  to  that  of  England,  where  such  considerations  only 
afifect  the  credibility  of  the  witness. 

V.  The  last  ground  of  exclusion  is  outlawry,  or  loss  of  civil  status, 
pronounced  by  one  of  the  Superior  Courts  upon  a  person  charged 
with  crime  failing  to  appear  for  trial.  It  is  intended  as  a  punish- 
ment for  contumacy,  but  it  does  little  or  no  harm  to  the  party 
against  whom  it  is  directed.  It  really  punishes  the  innocent  liti- 
gant, who  requires  his  evidence,  which  is  not  supposed  to  be  in- 
credible. Although  the  exclusion  on  this  head  is  rare,  it  might 
cause  grave  injustice.  I  propose  that  it  should  be  abolished.  It 
does  not  exist  in  England. 

I  have  thus  answered  afl&rmatively  the  question  submitted  for 
discussion,  and  have  endeavoured  to  show  that  the  exclusionary 
rules  as  to  classes  of  witnesses  cannot  be  defended  upon  any  excep- 
tional ground,  but  should  be  abolished  from  regard  to  the  great 
general  principle  noticed  at  the  outset.  I  conclude  with  expressing 
the  eame.st  hope  that  the  course  of  legislation,  which,  running  with- 
out deviation  during  the  last  thirty-live  years„has  removed  many 
of  the  old  obstructions  to  full  and  fair  judicial  investigation,  will 
ere  long  sweep  away  those  that  remain. 


SANITAEY   INSPECTOES  AND   SANITAEY  INSPECTION 

OF  SCOTLAND. 

Paper  read  by  W.  C.  Spens,  Esq.,  Sheriff-Substitute,  Hamilton,  at  the 
Social  Science  Congress  at  Qlasoow,  October  1874. 

Prior  to  the  Public  Health  Act  of  1867  (apart  from  local  legisla- 
tion), the  only  Act  in  force  dealing  generally  with  Sanitary  matters 
was  the  Nuisances  Kemoval  (Scotland)  Act  1856,  amended  to  a 
certain  extent  and  with  reference  to  various  provisions  by  the 
General  Police  Act  of  1862.  By  the  7th  section  of  the  earliest 
Act,  it  was  provided  that  the  Local  Authority 

**  may  when  it  shall  be  thought  necessary  for  the  purposes  of  this  Act  appoint 
an  Inspector  or  Inspectors  of  Nuisances  and  an  Inspector  or  Inspectors  of 
Common  Lodging  Houses,  and  shall  make  bye-laws  for  regulating  the  duties  of 
Buch  Inspectors,  and  shall  appoint  convenient  places  for  their  offices,  and  shall 
allow  to  every  such  Inspector,  in  respect  of  his  employment,  a  proper  salary  ; 
and,  if  no  such  Inspector  is  appointed,  the  Local  Authority  shall  in  all  cases, 
in  which  any  duty  is  laid  on  them  by  this  Act,  appoint  some  person  where  the 
Bame  shall  be  necessary  to  perform  such  duty,  ana  shall  remunerate  him  as  they 
see  fit." 

It  may  be  well  to  explain  at  this  point  the  meaning  of  the  i)lirase 
"Local  Authority"  in  Scotland.  The  statutory  meaning  of  Local 
Authority  in  the  Nuisances  Act  of  1856  is  substantially  the  same 
as  defined  in  the  Public  Health  Act  of  1867,  by  which  last-named 
Act  it  was  provided  in  section  fifth — 
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"  The  following  bodies  shall  respectively  be  the  Local  Authority  to  execute  this 
Act  in  the  districts  here  under  stated  in  Scotland — in  places  within  the  juris- 
diction of  any  Town  Council  and  not  subject  to  the  jurisdiction  of  Police 
Commissioners  or  Trustees  as  aftermentioned,  the  Town  Council — ^in  places 
within  the  jurisdiction  of  Police  Commissioners  or  Trustees,  exercising  the 
functions  of  Police  Commissioners  under  any  general  or  local  act — the  rolice 
Commissioners  or  Trustees,  and  in  any  Parish  or  part  thereof,  over  which  the 
jurisdiction  of  a  Town  Council  or  Police  Commissioners  does  not  extend,  the 
Parochial  Board  of  such  Parish'' 

Thus,  for  example,  the  Town  Council  of  Hamilton  is  the  Local 
Authority  of  Hamilton;  the  Police  Commissioners  of  Wishaw, 
appointed  under  the  General  Police  Act  of  1862,  are  the  Local 
Authority  of  Wishaw ;  and  the  Parochial  Board  of  Bothwell  is  the 
Local  Authority  for  the  Parish  of  BothweU.  By  the  8th  section  of 
the  Public  Health  Act  of  1867,  the  provisions  with  reference  to  the 
appointment  of  the  officer  nominated  Inspector  of  Nuisances  in  the 
Nuisances  Eemoval  Act  of  1856,  are  somewhat  changed. 

Time  will  prevent  my  quoting  this  section.^  I  may  point  out, 
however,  the  following  distinctions  between  it  and  the  7th  section 
of  the  Nuisances  Eemoval  Act : — (1)  Under  the  former  Act  it  was 
incumbent  on  the  Local  Authority  to  frame  bye-laws  for  regulating 
the  duties  of  the  office  of  Inspector  of  Nuisances,  while  under  the 
latter  it  is  merely  permissive  to  the  Local  Authority  to  make  bye- 
laws  for  the  regulation  of  the  Sanitary  Inspector,  "  which  bye-laws 
shall  not  be  effectual  until  they  are  approved  by  the  Board  of 
Supervision."  In  the  case  of  trained  and  educated  Sanitary 
Inspectors,  the  advisability  of  their  respective  Local  Authorities 
framing  substantive  rules  for  their  guidance  might  well  be  doubted ; 
but  if  the  system  of  appointment  which  at  present  obtains  is  to  be 
continued,  when  men  of  little,  or  it  may  almost  be  said,  of  no  educa- 
tion are  appointed  Sanitary  Inspectors,  it  seems  to  me  expedient 
that  it  should  be  compulsory  on  Local  Authorities  to  frame  bye-laws 
for  the  guidance  of  their  Sanitary  Officers,  subject  to  revision  by  the 

*  "The  Local  Authority  may,  and  where  it  shall  be  thought  necessary  by  the 
Board  "  (that  is  the  Board  of  Supervision,  to  whom  large  powers  are  given  by  the  Act), 
**  for  the  purposes  of  this  Act,  the  Local  Authority  snaU  appoint  a  Sanitary  In- 
spector, or  Inspectors,  who  shall  be  also  Inspector,  or  Inspectors,  of  Common  Lodging 
Houses,  and  a  Medical  Officer,  or  Medical  Officers,  ana  may  make  Bye-Laws  for 
regulating  the  duties  of  such  Inspectors  and  Medical  Officers,  which  Bye-Laws  shall 
not  be  eitectual  until  they  are  approved  of  by  the  Board ;  and  the  Local  Authority 
shall  appoint  convenient  places  tor  their  Officers,  and  shall  allow  to  every  such 
Inspector,  or  Medical  Officer,  on  account  of  his  employment,  a  pro|ier  salary  ;  and,  if 
no  such  Inspector  or  Medical  Officer  is  appointed,  uie  Local  Autnority  shall,  in  all 
cases  in  which  any  duty  is  laid  on  them  by  this  Act,  appoint  some  person,  where  the 
same  shall  be  necessary,  to  perform  such  duty,  and  shall  remunerate  him  as  they  see 
fit ;  and  the  names,  and  addresses,  and  salaries  of  the  said  Inspectors  and  Medical 
Officers  shall  be  reported  by  the  Local  Authority  to  the  Board  immediately  on  such 

girsons  being  appointed,  ana  such  salaries  fixed ;  and  the  said  Inspectors  and  Medical 
fficers  shall  be  bound  to  make  such  Returns  and  special  Reports  to  the  Board,  as  the 
Board  shall  require  them  to  make  ;  and  the  said  Inspectors  shall  be  removable  from 
office  only  by  the  Board,  except  in  the  case  where  the  Local  Authority  is  the  Town 
Council,  or  Police  Commissioners,  or  Trustees  in  any  Burgh  in  Scotland  having  a 
Local  Act  for  Police  pun^oscs,  or  having  a  population  of  ten  thousand,  or  upwards, 
according  to  the  census  last  taken,  in  whicn  case  the  Inspectors  shall  be  removable 
from  office  by  the  Local  Authority." 
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Board  of  Supervision.  (2)  The  expediency  of  appointing  Tn^pectors 
of  Nuisances  was  a  question  left  by  the  Act  of  1857  to  the  considera^ 
tion  and  determination  of  the  Local  Authorities;  but  under  the 
Act  of  1867  the  Board  of  Supervision  may  compel  the  Local 
Authority  to  appoint  a  Sanitary  Inspector.  (3)  The  office  of 
Inspector  of  Nuisances^  as  explained  in  the  Act  of  1856,  is 
included  in  that  of  Sanitary  Inspector  in  the  Act  of  1867.  Under 
the  last-named  Act,  the  Sanitary  Inspector  is  Inspector  of  Common 
Lodging-Houses,  and  has  other  duties  devolved  on  him  by  the  Act^ 
which  the  title  of  Inspector  of  Nuisances  would  hardly  cover. 

It  has  been,  and  will  be,  necessary  to  refer  to  the  Board  of 
Supervision.  For  the  information  of  English  members,  it  may  be 
well  here  to  explain  the  constitution  of  this  Board,  which,  under  the 
Act  of  1867,  is  as  it  were  the  Central  Government  Board  of  the 
Scotch  Sanitary  System,  as  it  also  is  of  the  Scotch  Parochial  Poor 
Law  Scheme.  It  consists  of  a  paid  Chairman  and  Secretary,  three 
paid  Legal  Members  of  recognised  position,  being  ex  officio  the 
Sheriffs  of  Perthshire,  Benfrewshire,  and  Boss  and  Cromarty,  the 
Solicitor-General,  and  several  other  ex  offixAo  unpaid  members. 
There  can  be  no  question  that  their  supervision,  with  reference  to 
the  Parochial  Poor  Law  Scheme,  has  been  productive  of  great 
advantage  to  Scotland,  and  so  undoubtedly  idso  has  it  been  with 
reference  to  the  Sanitary  System.  The  writer  is  not  disposed,  in 
any  way,  to  curtail  the  authority  of  the  Board  of  Supervision  with 
reference  to  Sanitary  matters;  on  the  contrary,  he  is  rather  of 
opinion  that  its  power  should  be  extended,  more  especially  with 
reference  to  direct  control  of  Sanitary  Inspectors. 

Under  the  Public  Health  Act,  as  under  the  Nuisances  Bemoval 
Act,  the  salary  to  be  allotted  to  the  Sanitary  Inspector  is  virtually 
left  entirely  in  the  hands  of  the  Local  Authority. 

The  statistics  of  the  census  of  1871  give  the  following  results  as 
to  the  population  of  the  Hamilton  district,  its  inhabited  houses,  and 
separate  families.  I  have,  however,  for  the  sake  of  convenience, 
included  in  these  the  whole  parish  of  Bothwell,  part  of  which  lies 
without  the  Hamilton  district : — 

Inh&bited 

Houses. 

1,126 

512 

246 

749 

480 

1,098 

576 


Hamilton  Bnigli, 
Stonehonae  Paruii, 
Olasaford  do., 
Avondale  do., 
Cambualang  do., 
Dakerf  do., 

East  Kilbrido  do., 
Bothwell        do., 
Hamilton       do., 
Blantyre        do., 
Balziel  and  Motherwell, 
Cambnsnethan  Parish, 
excluding  Wishaw, 
Wiflhaw  Bmgh, . 


Fopolatlon. 

11,299 
8,177 
1,430 
5,460 
8,740 
7,841 
8,861 

19,292 
4,214 
8,472 

10,266 

10,568 
11,514 


Families. 


Salaries  of 
Inspflctoti. 
2,556  .  £30. 
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2,624 
507 
385 

1,072 

1,710 
1,966 


312 
1,222 

760 
1,474 

785 
8,862 

772 

705 
8,051 

2,120 
2,227 


£5. 
£15. 
£10. 
£18. 
£10. 
4,  in  damp,  £28. 
£25. 
£15. 
£80. 

£80. 
£40. 


65,634      .    12,911    «  20,508 
VOU  XVHL  NO.  CCXV.— NOVEMBER  1874 


£266. 
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I  believe  I  have  accurately  ascertained  the  salaries  of  the  Sani- 
tary Inspectors,  but,  in  case  of  inaccuracy,  let  me  assume  that,  in 
the  aggregate,  they  amount  to  £280  per  annum.^ 

There  is  no  doubt  that  since  1871  both  the  population  and  the  in- 
habited houses  of  the  Hamilton  district  have  very  laigely  increased, 
and  I  have  no  hesitation  in  stating  that,  inclusive  of  that  part  of 
the  Parish  of  Bothwell  not  in  my  district,  the  localities  and 
parishes  referred  to  in  the  above  statistics  possess  a  population  now 
of  considerably  over  100,000.  Estimating  roughly,  from  a-half  to 
two-thirds  of  the  population  are  miners  or  colliers — a  class,  it 
need  hardly  be  said,  peculiarly  requiring  Sanitary  Inspection* 
That  population  of  100,000,  and  at  least  21,000  separate  families, 
are  supervised  by  Sanitary  Inspectors  whose  salaries  in  the 
aggregate  amount  to  not  more  than  £280.  Now,  I  believe,  it  is 
very  probably  the  case  that  the  parties  who  hold  the  appointments 
of  Sanitary  Inspectors  in  the  district  are  just  as  good  and  efficient 
men  as  can  be  got  for  the  trifling  salaries  which  are  paid.  I  say, 
without  fear  of  contradiction  from  any  man  who  has  devoted  any 
attention  whatever  to  the  subject,  that  there  can  be  no  proper  Sani- 
tary Inspection  where  such  salaries  as  those  above-noted  are  paid, 
and  where,  at  all  events,  in  the  higher  sense  of  the  word,  only 
untrained  men  are  appointed  to  the  office  of  Sanitary  Inspector.  I 
have  not  made  inquiry  into  the  relative  statistics  of  other  districts 
in  Scotland,  but  I  presume  I  am  not  far  wrong  in  adducing  as  a 
sample  the  state  of  matters  as  regards  Sanitary  Inspection  in  my 
own  district — ex  tmo  disce  omnes. 

I  venture  to  lay  before  the  Congress  four  propositions  with 
reference  to  Sanitary  Inspectors.  (1)  That  their  qualifications 
should  be  raised;  (2)  That  their  duties  should  be  made  more 
definite  and  extensive ;  (3)  That  Sanitary  Inspectors  should  hold 
no  other  appointment  with  one  or  perhaps  two  exceptions  to  be 
afterwards  referred  to ;  and  (4)  That  the  remuneration  afforded  to 
Sanitary  Inspectors  should  be  equivalent  to  the  qualifications 
required  of  them  and  the  proper  discharge  of  the  duties  devolved 
on  them. 

These  are  the  general  propositions  which  I  would  submit  Their 
canying  out  merely  involves  matters  of  detail  to  be  afterwards 
adjusted,  and  the  ideas  which  I  now  proceed  to  ventilate  are  simply 
suggestions  to  be  modified,  altered,  or  disregarded,  as  they  may  be 
found  to  be  practical  or  not,  should  the  subject  I  am  now  discussing 
be  thought  worthy  of  attentive  consideration. 

L  QuAXiFiCATiONS. — (1)  It  sccms  to  me  advisable  that  Sanitary 

*  It  may  be  noted  that  the  salary  of  the  Inspector  of  Wishaw  is  248.  a-we«k,  but 
other  duties  in  connection  with  the  streets  of  Wishaw  are  performed  by  this  man, 
and  the  salary  oif  £40  allocated  by  the  writer  to  the  office  of  Sanitary  Inspector  is 
probably  fully  more  than  the  proj^rtion  which  the  Police  Commissioners  of  Wiahaw 
aUot  for  his  duties  in  that  capacity.  Two,  also,  at  least  of  the  Sanitary  Inspectors 
act  as  Clerks  to  the  Local  Authority,  and  tlie  salaries  above  quoted  include  the  sums 
paid  for  their  actings  in  that  capaci^. 
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Inspectors  should  be  men  of  fair  education,  able  to  write  clear 
reports  and  keep  distinct  records  of  the  result  of  their  daily  work 
in  the  way  of  inspection ;  (2)  That  they  should^  have  a  practical 
knowledge  of  hygiene,  including  a  thorough  understanding  of  drain- 
age, trapping,  ventilation,  etc. ;  and  (3)  That  they  should  possess  a 
sufficient  acquaintance  with  chemistry  to  enable  them  to  analyse 
water  supplies  and  to  see  to  the  proper  disinfection  of  infected 
clothing,  etc.  As  to  the  method  of  testing  their  qualifications,  the 
most  feasible  plan,  I  think,  is  that  the  Board  of  Supervision  should 
appoint  examiners,  by  whom  persons  wishing  to  qualify  themselves 
for  the  post  of  Sanitary  Inspectors  might  be  examined  at  certain 
stated  intervals  on  payment  of  certain  fixed  fees.  It  is  by  many 
considered  advisable  that  Sanitary  Inspectors  should  not  be  local 
men,  as  being  thereby  exposed  to  local  influences  and  prejudices, 
and  I  should  be  disposed  to  place  the  appointment  of  all  Sanitary 
Inspectors  in  the  hands  of  the  Board  of  Supervision.  Of  course, 
in  the  present  state  of-  matters,  this  is  impossible,  for  if  such  an 
appointment  is  to  be  made  by  a  central  Government  Board,  there 
must  be  adequate  remuneration  for  an  efficient  discharge  of  com- 
prehensive and  definite  duties. 

IL  Duties. — ^With  reference  to  my  second  proposition,  that  the 
duties  of  Sanitary  Inspector  should  be  rendered  more  definite  and 
extensive,  it  may  perhaps  be  convenient  to  regard  the  subject  in 
the  twofold  aspect  of  those  duties  which  they  discharge  under  the 
existing  provisions  of  the  Public  Health  Act,  and  new  duties  which 
might  be  imposed  upon  them.  Much  of  the  Public  Health  Act  is 
permissive,  and  not  compulsory.  At  the  date  of  its  passing  in 
1867,  it  would  have  been  impossible  to  have  made  in  the  then  state 
of  public  opinion  various  of  its  provisions  compulsory,  in  spit^  of 
their  obvious  favourable  bearing  on  the  sanitary  condition  of  the 
community.  But  since  then,  sanitary  progress  has  advanced,  and 
provisions  which  in  1867  would  have  been  resisted  strenuously  had 
they  been  made  compulsory  would  probably  now  be  recognised  by 
the  community  generally  as  for  their  welfare.  Under  the  Public 
Health  Act,  the  duties  of  a  Sanitary  Inspector  may  be  said  to  be 
the  inspection  of  nuisances  to  which  his  attention  is  directed,  and 
what  are  nuisances  in  the  Sense  of  that  Act  is  comprehensively  set 
forth  in  its  16th  section.^  Certain  powers  are  given  to  Sanitary 
Inspectors  with  reference  to  the  inspection  of  unwholesome  meat, 
fish,  fruit,  etc.,  as  also  he  has  duties  of  inspection  where  Orders  in 

\  In  using  the  expression  "Nnisances  to  which  his  attention  is  directed,"  the 
writer  may  state  that  he  has  in  yiew  the  provisions  of  the  98th  section  of  the  Act, 
that  '*  It  shaU  be  the  duty  of  the  Local  Authority  to  make  from  time  to  time,  and 
also  when  required  by  tide  Board,  either  by  themselves  or  by  their  officers,  inspection 
of  the  district,  with  a  view  to  ascertain  what  nuisances  exist  calling  for  abatement 
under  the  provisions  of  this  Act"  That  is  a  duty,  however,  not  imposed  on  the 
Sanitary  Inspector,  but  on  the  Local  Authority,  and,  in  point  of  practice,  Jjocal 
Authonties  generally  do  not  insist,  and  could  not  insist,  on  systematic  inspection  by 
the  Sanitary  Inspectors  when  the  salaries  of  these  officers  are  so  nominal. 
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Council  are  issued  with  reference  to  the  appearance  or  threatening 
of  "  any  formidable  epidemic,  endemic,  or  contagious  disease,"  and 
he  has  certain  duties  as  to  the  inspection  and  regulation  of  Common 
Lodging-Houses.  There  is  an  apathy  on  the  part  of  Local  Autho- 
rities in  dealing  with  sanitary  questions,  and  much  even  that  might 
be  done  under  the  Act,  as  it  at  present  stands,  is  not  done.  It  is 
useless  to  expect  men  to  take  a  thorough  interest  in  work  if  so 
inadequately  paid.  There  is  little  or  no  compulsion  upon  a  Sani- 
tary Inspector,  with  reference  to  his  inspection  in  the  ordinary 
case,  and  he  just  does  very  much  as  he  thinks  fit,  unless  in  excep- 
tional circumstances — e.^.,  as  the  Local  Authority  being  threatened 
with  prosecution  by  the  Board  of  Supervision  for  the  neglect  of 
obvious  duties,  in  which  cases  for  a  brief  season  an  Inspector  may 
display  a  spasmodical  liveliness. 

As  to  projected  new  duties  to  be  devolved  upon  Sanitary  Inspec- 
tors in  the  event  of  a  more  comprehensive  scheme  of  sanitary 
legislation  being  devised  I  would  beg  to  draw  attention  to  the 
following  matters.  (1)  I  think  it  would  be  weU  to  make  it  incum- 
bent in  sanitary  inspectors  periodicaDy,  or  rather  once  within 
certain  fixed  periods,  to  inspect  both  outwardly  and  inwardly  every 
house  within  their  district,  the  result  of  their  inspection  being 
regularly  and  systematically  recorded,  special  reference  being  had 
to  the  means  of  drainage  and  water  supply.^  (2)  Under  the  Public 
Health  Act  there  are  specific  provisions  for  the  regulation  of  Com- 
mon Lodging-Houses.  When  Orders  in  Council  are  issued  on 
occasions  that  the  country  is  threatened  with  an  outbreak  of  any 
formidable  epidemic,  endemic,  or  contagious  disease,  by  the  37th 
Section  of  the  Act,  over-crowded  houses  come  under  Common 
Lodging-Houses  provisions.  It  seems  to  me  advisable  that  over- 
crowding should  be  liable  to  be  prohibited  by  a  Sanitaty  Inspector, 
in  all  cases  where  the  over-crowding  is  caused  by  the  admission  of 
others  than  members  of  a  family.  (3)  There  is  no  doubt  that 
epidemic  and  contagious  diseases  are  greatly  spread  by  children 
attending  school  while  other  members  of  the  same  family  are 
suffering  from  infectious  disease.  In  this  way  scsirlet  fever  is 
largely  dissipated.  Subject  to  a  penalty  for  non-compliance  there- 
with, I  think  that  heads  of  households  should  be  compelled  to 
intimate  the  outbreak  of  such  infectious  diseases  at  least  as  scarlet 
and  typhus  fever,  and  small-pox,  measles,  and  scarlatina,  to  the 
Sanitary  Inspector,  furnishing  the  names  also  of  the  schools  their 

^  In  connection  with  which  point  I  may  mention,  that,  with  the  constant  develop- 
ment of  pits  in  the  district  frequently  lai^  blocks  of  miners'  hooaes  are  ran  np  m 
an  incredibly  short  space  of  time,  without  any  prorision  whatever  for  proper  water 
supply — a  case  which  would  seem  to  be  met  oy  the  2d  sub-section  of  the  89th 
section  of  the  Public  Health  Act,  viz. : — "  If  snv  house  within  the  district  is  without 
a  proper  supply  of  water  at  or  near  the  same,  the  Local  Authority  shaU  compel  the 
owner  to  obtain  such  supply,  and  to  do  aU  such  works  as  may  be  necessary  for  that 
purpose  " — a  provision  which,  so  far  as  I  am  aware,  has  never  been  made  the  basis  of 
fegu  proceedings. 
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children  are  attending — such  children  in  these  circumstances  to  be 
detained  from  school  till  authorised  to  return  by  the  Sanitary 
Inspector.  (4)  In  mining  districts  more  especially  there  is  con- 
stant flitting  from  one  locality  to  another.  The  result  of  this  not 
unfrequently  is,  that  children  imder  sjx  months  of  age  ai'e  removed, 
from  one  registration  district  into  another  without  the  Begistrar 
knowing  where  they  have  gone  to.  This  may  lead  either  to  imin- 
tentional  or  wilful  evasion  of  the  Vaccination  Act.  Possibly  it 
should  be  made  a  provision  of  the  Vaccination  Act,  that  all  parents 
leaving  a  registration  district  with  children  unvaccinated  under  six 
months  old,  should  be  liable  under  a  penalty  to  report  their  leaving 
the  district  and  the  place  to  where  they  were  going,  to  the  Eegistrar 
of  the  district  they  were  leaving,  who  could  acquaint  the  Eegistrar 
of  the  district  to  which  they  were  going.  If  such  provision  were 
made,  it  should  be  a  part  of  the  Sanitary  Inspector's  duty  to  see  to 
its  enforcement ;  while,  if  no  such  provision  was  made,  he  should 
be  instructed  to  keep  a  watch  over  the  young  infants  brought  into 
his  district,  and  to  see  that  they  have  been  duly  vaccinated.  (5)  If 
this  could  be  made  possible,  that  he  should  be  the  instrument  of 
removing  to  some  place  of  safety  children  from  the  overcrowded 
houses  of  the  poor,  where  deadly  epidemic  disease  has  broken  out. 
(6)  In  the  Hamilton  district  there  are  frequent  ejections  of  large 
bodies  of  miners  from  their  houses.  In  all  cases  of  dangerous 
epidemic  disease  in  the  locality  in  which  the  miners  sought  to  be 
ejected  live,  I  would  submit  that  the  Sanitary  Inspector  should 
have  a  locus  standi  to  appear  before  the  Sheriff  to  object  to  any 
ejectments  being  carried  out  that  might  have  the  result  of  spread- 
ing  epidemic  or  contagious  disease ;  indeed,  I  think  he  should  have 
locus  standi  to  appear  in  all  cases  of  ejection,  so  that  the  Sheriff 
should  have  power  to  take  such  precaution,  with  a  view  of  public 
safety,  as  should  seem  to  him  meet  (7)  By  the  40th  section  of 
the  Public  Health  Act,  it  is  provided  that  the  Local  Authority  may 
provide  apparatus  and  means  of  disinfection  of  clothing  in  cases  of 
infectious  disease.  I  would  submit  that  this  should  be  made  com- 
pulsory, 6uid  it  should  be  part  of  the  Sanitary  Inspector's  duty  to 
see  it  carried  out  duly. 

These  are  a  few  suggestions  which  have  occurred  to  me  with 
reference  to  the  extending  and  making  more  definite  the  duties  of 
Sanitary  Inspectors.  I  do  not  doubt  that  there  are  many  other 
matters  which  it  is  advisable  they  should  take  cognizance  of  and 
which  may  occur  to  some  of  you,  but  those  I  have  brought  forward 
have  been  suggested  to  me  chiefly  from  my  own  experience  in  my 
district.  I  may  just  add  at  this  point,  as  having  some  reference  to 
the  duties  of  Sanitary  Inspectors,  that  it  seems  to  me  imperatively 
necessary  that  proper  hospitals  for  infectious  diseases  should  be 
largely  provided  all  over  the  country.  Under  the  Public  Health 
Act,  it  is  merely  permissive  to  Local  Authorities  to  erect  hospitals, 
and  the  result  is  frequently  disastrous  in  the  way  of  spreading 
infectious  disease. 
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III.  Sole  Appointment.— My  third  proposition  is  that  Sanitary 
Inspectors  should  hold  no  other  appointment.  I  must,  however, 
except  the  case  where  a  duly  qualified  medical  man  accepts  the 
post  of  Sanitary  Inspector,  in  which  case  I  can  see  no  valid  objec- 
tion to  his  also  being  Medical  Officer,  nor  would  I  be  disposed  to 
raise  any  objection  to  a  Sanitary  Inspector  being  Clerk  to  the  Local 
Authority,  as  the  duties  of  Clerk  might  only  serve  more  distinctly 
to  remind  him  of  matters  incumbent  on  him  as  Sanitary  Inspector.^ 
That  the  Sanitary  Inspector  should  hold  no  other  cilice  stands  to 
reason  if  the  work  and  duties  devolved  upon  him  are  such  as  will 
fully  occupy  his  whole  time  if  properly  discharged.  But  it  may  be 
said  in  a  small  parish  the  duties  of  Sanitary  Inspector,  however 
efficiently  discharged,  would  not  occupy  a  man's  whole  time.  I  do 
not  doubt  that  this  might  be  so  after  a  short  time,  at  least,  in  some 
small  parishes.  I  do  not  think  there  can  be  any  good  reason 
against  two  or  more  small  parishes  having  one  common  Sanitary 
Inspector  subject  always  to  the  approval  of  the  Board  of  Super- 
vision.^ Another  plan  might  be  the  mapping  out  of  Sanitary 
Inspectors'  districts  by  the  Board  of  Supervision  itself,  and  I 
observe  Dr.  Grimshaw,  in  the  number  of  the  Sanitary  Iteccrd, 
dated  12th  September,  in  an  able  paper  on  "  Sanitary  Legislation 
and  Organization,"  says : — "  Suitable  districts  can  never  be  formed 
until  the  selection  of  those  to  be  united  is  left  absolutely  under  the 
control  of  the  Central  Authority."  I  care  not  how  this  matter  of 
detail  is  arranged  so  long  as  the  object  I  am  aiming  at  can  be 
attained — namely,  the  appointment  of  a  trained  Sanitary  Inspector 
in  every  district  in  Scotland,  with  sufficient  leisure  and  earnestness 
to  discharge  properly  all  the  duties  of  his  office  as  extended  and 
made  more  definite  in  the  manner  proposed. 

IV.  Salary. — My  fourth  proposition  needs  no  remarks  to  enforce 
it,  for  it  is  self-evident  that  it  is  only  right  to  pay  a  man  a  salary 
adequate  to  his  training,  qualifications,  and  the  work  expected  of 
him.  I  should  think  it  right  that  the  salary  of  no  Sanitary  In- 
spector should  be  less  than  £150  per  annum.  What  amount  of 
population,  houses,  and  area  a  Sanitary  Inspector  could  efficiently 
inspect,  I  have  no  adequate  data  to  go  upon.  That  is,  of  course,  a 
matter  as  to  ^hich  the  Board  of  Supervision  would  require  to  make 
strict  investigation. 

The  remarks  which  I  have  made  have  been  chiefly  directed  to 

^  The  only  point  wherein  a  difficulty  might  occur  with  reference  to  a  combination 
of  the  office  of  Medical  Officer  with  that  of  Sanitary  Inspector  is  where,  in  prosecu- 
tions under  the  Act,  medical  certificates  are  required  from  the  Medical  Officer.  It 
would  be  anomalous  for  the  prosecutor  to  grant  such  certificates,  and  probably  it 
might  be  thought  desirable  in  the  cases  where  medical  certificates  are  requ^ed,  and 
the  Medical  Officer  was  also  Sanitary  Inspector,  to  require  a  medical  certificate  from 
another  duly  (qualified  practitioner. 

*  Since  writmg  the  above,  I  observe  that  the  10th  section  of  the  English  Public 
Health  Act  of  1872  provides  that  "the  same  person  may,  with  the  sanction  of  the 
Local  Government  Board,  be  appointed  the  Medical  Officer  of  Health,  or  tbe  Inspec- 
tor of  Nuisances  for  two  or  more  sanitaiy  districts. 
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ParocMal  and  small  Buighal  districts,  and  not  to  laige  cities  like 
Edinburgh  and  Glasgow;  but  such  cities  are  certainly  in  no  less 
need  of  more  definite  sanitary  legislation  than  the  rural  districts, 
although,  I  believe,  as  a  rule,  there  is  greater  activity  and  zeal  dis- 
played in  them  in  carrying  out  existing  powers  of  inspection. 

Probably  it  will  be  generally  admitted  that  the  present  system 
of  appointment  of  untrained  men  is  a  defective  one,  and  the  chief 
objections  that  may  be  urged  against  my  propositions  or  analogous 
ones,  mainly  resolve  themselves  into  two — (1st)  That  to  carry  out 
properly  such  proposed  Sanitary  regulations  and  inspections  would 
involve  an  interference  with  the  liberty  of  the  subject  that  would 
be  intolerable;  and  (2d)  That  the  expense  which  would  be  oc- 
casioned would  be  an  enormous  tax  on  the  ratepayer.  These  I  will 
deal  with  in  their  order — (1st)  I  admit  that  it  is  necessary  that  great 
discretion  and  moderation  should  be  exercised  in  the  conduct  of 
such  extensive  Sanitary  labours  as  those  suggested.  But  it  is 
neither  logic  nor  anything  else  to  argue  that  mere  annoyance  to  an 
individual  now  and  then  should  weigh  for  one  moment  in  the 
balance  against  the  desolation,  and  ruin,  and  misery  that  might 
and  constantly  do  ensue  from  epidemics  and  neglect  of  ordinary 
Sanitary  precautions.  Mere  annoyance  to  the  individual  can  never 
be  allowed  to  stand  against  the  general  welfare  of  the  community. 
The  second  objection  is  as  to  expense.  That  such  definite  and  ex- 
tensive Sanitary  inspection,  with  the  necessary  staff,  will,  in  the 
first  instance,  directly  cause  more  expense  to  the  country  is  true, 
but  I  doubt,  exceedingly,  if,  in  the  long  run,  it  may  not  be  a  saving 
of  expense,  for  this  reason — ^that  the  heaviest  burdens  on  parishes 
are  those  caused  by  the  death  of  men  in  the  full  vigour  of  life,  who 
leave  large  families  behind  them  on  the  parish.  Very  memy  of 
these  deaths  are  caused  by  some  obvious  Sanitary  neglect,  or  by 
infectious  disease,  and  would  not  have  occurred  had  ordinary  pre- 
cautions been  used.  But,  after  all,  I  deny  the  right  of  the  public 
to  regard  this  matter  from  a  pecuniary  point  of  view  at  all  When 
the  honour  of  the  country  is  touched,  no  expense,  though  it  should 
involve  millions  upon  mUlions  in  a  protracted  war,  is  thought  too 
great  to  avenge  it  No  outcry  should  be  raised  on  the  score  of  ex- 
pense at  carrying  out  what  is  essential  to  the  social  well-being  of 
the  community.  I  have  no  hesitation  in  saying  that,  for  my  part, 
I  believe  that  quite  as  much  may  be  done  for  the  moral  and  in- 
tellectual improvement  of  the  community  by  Sanitary  legislation 
properly  carried  out  as  can  be  effected  by  Education  Acte,  while 
the  physical  misery  and  deterioration  that  may  be  saved  and  ar- 
rested thereby  is  incalculable,  affecting  not  ouij  existing  genera- 
tions, but  those  yet  unborn. 


596 

MOUEN  FOE  THE  JURIST. 
A  Beparter^s  Lament. 

(After  Delta's  '  Moubn  fob  the  Brave.') 

AiB. — Caller  Herring, 

Mourn  for  the  Jurist, 
Fount  of  legal  lore  the  purest, 
Mourn  for  the  Jurist, 
Whom  we  shall  see  no  more ! 

When  Faculty  Eeports  were  bad. 
Enough  to  drive  subscribers  mad, 
The  Jurist  rose  to  make  men  glad. 
For  quick  and  good  reports  they  had. 

0  mourn  for  the  Jurist, 

That  wrought  for  us,  and  bled  for  us. 

Mourn  for  the  Jurist, 

Best  fount  of  legal  lore ! 

Mourn  for  the  Jurist, 

That  wrought  for  us,  and  bled  for  us. 

Mourn  for  the  Jurist, 

That  eked  our  little  store ! 

O  mourn  for  the  Jurist, 
That  lived  witii  us,  and  died  with  us, 
And  now  the  place  that  knew  its  face 
Shall  see  it  never  more  I 

n. 

Wide  was  its  fame  spread. 
In  every  Scottish  Sheriff  Court, 
From  "  Faculty  "  and  "  S.  and  D." 
The  palm  away  it  bore. 

For  five  and  forty  years  it  fought. 
Nor  bated  of  its  strength  a  jot. 
And  ne'er  by  us  should  be  forgot. 
The  help  it  gave  to  boil  the  pot. 
0  mourn  for  the  Jurist,  etc. 

m. 

O  great  was  the  kudos. 

When  cases  sometimes  cited  were, 

As  "  only  in  the  Jurist," 

The  Inner  House  before  I 
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But  when  at  last,  beguiled  by  Fate, 
For  Judges'  notes  it  learned  to  wait, 
And  gave  reports  three  months  past  date, 
It  found  the  error  out  too  late. 
0  mourn  for  the  Jurist,  etc. 

IV. 

0  long  were  the  story, 
The  names  and  deeds  of  all  to  tell, 
Who  helped  the  Jurist's  glory, 
And  up  its  banner  bore ! 

And  many  a  man  in  all  those  years, 
It  raised  to  honour  'mong  his  peers. 
But  now,  by  Fate's  abhorred  shears. 
Its  thread  is  cut,  despite  our  tears ! 
0  mourn  for  the  Jurist,  etc. 

V. 

0  Scottish  Jurist  I 

My  heart  this  night  is  sad  for  thee, 
Though  many  a  time,  in  summer's  prime, 

1  counted  thee  a  bore. 

Tormented  by  the  devils  small. 
For  "  copy  "  who  did  ceaseless  call, 
And  waited  patient  in  the  hall, 
I  felt  myself  to  be  a  thrall. 

0  mourn  for  the  Jurist,  etc. 

VL 

O  Scottish  Jurist  ! 
We'll  drink  a  parting  cup  to  thee. 
Though  thou  art  sped  to  join  the  dead 
On  Pluto's  dismal  shore. 

Let  this  our  consolation  be. 
That  in  the  sons  of  S.  and  D. 
The  transmigrated  soul  we  see 
That  still  preserves  thy  memory  I 

O  Scottish  Jurist, 
My  ancient  trusty  friend  that  wert ! 
Though  thou  no  more  endurest, 
We  mind  the  days  of  yore. 

O  Scottish  Jurist, 
Here's  a  long  farewell  to  thee  I 
Gentlest  soms  or  dourest 
Alike  for  thee  deplore. 
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Farewell,  O  Jurist, 
That  lived  with  us  and  died  with  us, 
And  now  the  place  that  knew  thy  face 
Shall  see  it  never  more !  ^ 


JEizbxz\x^. 


FarliamerU  House  Book  for  1874-75.    Edinburgh :  W.  Bomess,  1874 

Tffls  is  the  jubilee  year  of  this  extremely  useful  book ;  the  present 
being  the  fiftieth  edition.  All  one  can  say  of  the  present  year's 
volume  ia,  that  it  fully  keeps  up  the  reputation  for  fulness  and 
accuracy  of  information  which  its  predecessors  possessed ;  and  what 
more  can  one  say.  The  information  it  contains  must  be  of  value 
not  only  to  practitioners  in  the  Supreme  Court,  but  also  to  practi- 
tioners in  the  local  Courts.  Thus  we  find  in  the  Appendix  of  Acts 
of  Parliament  the  recent  Conveyancing  Act,  the  Conjugal  Amend- 
ment Act,  the  Evidence  Further  Amendment  Act ;  the  first  of  which 
is  as  necessary  to  be  possessed  by  agents  out  of  Edinburgh  as  by 
agents  in  Edinburgh,  and  the  last  two  of  which  apply  more  to 
Sheriff  Court  practice  than  to  Court  of  Session  practice.  The  work 
also  contains  a  digest  of  decisions  of  the  Supreme  Court  afTecting 
practice  in  Sherifl*  Courts,  beginning  in  October  1868  and  brought 
down  to  date.  As,  besides  the  purely  legal  information,  the  book 
contains  chronological  lists  of  the  rates  of  property  and  income  tax, 
and  of  the  rates  of  interest  charged  and  allowed  by  the  Edinburgh 
banks  for  many  years,  it  must  be  of  service  not  only  to  lawyers,  but 
to  bank  agents,  and  many  mercantile  people. 


^hz  JHottth, 


Shorthand  Writers  and  Sheriff  Courts. — In  our  analysis  of  statutes 
in  the  last  number  of  the  Journal,WG  referred  to  the  Evidence  Further 
Amendment  Act,  which  allows  the  Sheriff,  on  the  motion  of  any 

^  Additional  Vbbse. 

On  many  a  night  of  waking. 

Until  the  day  was  breaking. 
O'er  a  novel  I  would  pore  ; 

If  it  didn't  induce  a  slumber, 

I  would  take  thy  latest  number, 
And  immediately  i  would  snore  : 

And  therefore  'tia  no  wonder, 

When  at  last  thou  hast  knocked  under, 
Thy  loss  I  should  deplore. 
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party  to  the  cause,  and  if  he  sees  fit,  to  dictate  to  a  shorthand 
writer  the  evidence  which  he  has  to  record.  The  Sheriflf  Court  Act 
of  1853  (16  &  17  Vict.  cap.  80,  sec.  10)  enacted  that  the  Sheriff 
should  take  a  note  of  the  evidence,  which  should  be  read  over  by 
him  and  signed  by  the  witness  in  open  Court  before  the  witness 
was  dismissed.  Before  that  Act,  and  under  the  Act  of  Sederunt  of 
1839,  it  would  seem  that  the  evidence  was  written  out  ad  longam. 
The  Act  of  1853  substituted  a  note  of  the  evidence.  A  question 
has  arisen,  whether,  when  under  the  provisions  of  the  Act  of  1874 
the  evidence  is  taken  in  shorthand,  the  provisions  of  the  Act  of  1853 
must  still  be  complied  with,  and  the  shorthand  writer's  notes  of 
the  evidence  must  be  signed  by  the  witness  on  the  spot.  Some 
Sheriffs  have  thought  this  still  necessary,  or  at  least  have  thought 
it  expedient  to  require  it  ob  majorem  cautelam.  We  do  not  think 
it  at  all  necessary.  In  the  first  place,  the  common  sense  of  the 
matter  is  against  the  view  just  stated.  The  Sheriff's  note  of  the 
evidence  was  signed  by  the  witness  in  order  to  authenticate  it  and 
certify  its  correctness ;  but  what  is  the  use  of  a  witness  signing 
a  paper  covered  with  pencil  hieroglyphics  ?  How  can  the  witness 
know  whether  the  notes  are  correct  or  not  ?  In  the  second  place, 
suppose  a  witness  should  refuse  to  sign  the  paper,  as  he  would  be 
fully  justified  in  doing,  when  it  is  impossible-  to  know  whether  the 
report  is  correct  or  not  If  it  is  still  necessary  for  the  witness  to 
sign,  and  the  witness  refuses  to  sign,  there  being  no  power  to  com- 
pel him  to  sign,  the  consequence  will  be  that  the  whole  proof  will 
require  to  be  taken  de  tiovo,  and  the  provision  in  this  new  Act  will 
be  a  dead  letter.  In  the  third  place,  te  take  a  more  technical 
reason,  it  was  a  "  note"  of  the  evidence  and  a  note  written  by  the 
Sheriff,  and  a  note  to  be  first  read  over  by  the  Sheriff  which  was  to 
be  signed  by  the  witness.  But  how  can  the  provision  of  the  Act  of 
1853  in  regard  to  signing  apply  to  that  which,  though  dictated  by 
the  Sheriff,  is  styled  "  the  evidence,"  not  a  "  note"  of  the  evidence ; 
is  not  written  by  the  Sheriff;  which  the  Sheriff  cannot  read  over; 
and  the  reading  of  which  by  the  shorthand  writer  would  not  be  a 
compliance  with  that  which  is  required  by  the  Act  of  1853  before 
signing.  If  it  be  said  that  aft^r  the  notes  of  the  shorthand  writer 
are  extended  the  witness  might  return  and  sign  these,  the  answer 
is,  that  by  the  Act  of  1853  the  signing  must  take  place  before  the 
witness  is  dismissed.  The  short  and  the  long  of  the  matter  is,  that 
the  provision  in  question  in  the  Sheriff  Court  Act  does  not  apply 
to  that  to  which  it  was  not  intended  to  apply  and  to  which  it  can- 
not apply. 

Lord  Mayor*s  Law. — A  fracas  occurred  in  London  Streets  the 
other  day  between  a  well-known  journalist  and  a  stockbroker.  The 
former,  who  during  the  siege  of  Paris  contributed  to  the  columns 
of  a  London  newspaper  a  series  of  letters  under  the  title  of  the 
"  Besieged  Eesident,"  was  on  this  occasion  put  into  a  comer,  and 
there  besieged  by  the  stockbroker  armed  with  a  cudgel.  The  result 
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was  that  the  Besieged  Sesident  brought  a  summons  against  the 
besieging  stockbroker,  and  the  case  was  tried  before  the  Lord  Mayor. 
We  have  no  remark  to  make  about  the  squabble ;  but  the  views  of 
the  law  of  England  laid  down  by  the  chief  magistrate  of  the  greatest 
city  in  the  empire  are  worthy  of  a  passing  note.  His  Lordship  said 
that  he  was  determined  that  this  kind  of  thing  would  not  be  allowed 
to  go  on  in  the  streets  of  the  city  of  which  he  was  chief  magistrate. 
They  might  go  into  one  another's  houses  if  they  liked,  and  pull  one 
another's  noses  if  they  pleased ;  but  they  would  not  be  allowed  to 
carry  on  in  this  way  in  public.  It  appears  to  have  been  an  a^ra- 
vation  of  the  offence  that  the  small  place  in  which  the  squabble 
took  place  was  one  of  which  Sir  Andrew  Lusk  was  chief  magis- 
trate. "  Ego  et  mea  Londinensis"  has  in  it  a  charming  reminiscence 
of  our  old  acquaintance,  "  Ego  et  meus  Eex."  We  cannot  venture 
to  question  the  views  of  English  law  laid  down  by  so  great  an 
authority  as  the  Lord  Mayor  of  London.  But  to  the  mind  of  a 
Scottish  lawyer  the  doctrine  does  seem  a  little  odd,  that  though 
people  may  not  commit  assaults  in  the  public  streete,  they  might 
do  so  in  a  private  house.  Our  Scottish  law  takes  into  account  the 
fact  that  there  are  people  who  do  not  like  to  have  their  noses  pulled 
anywhere,  in  public  or  in  private,  and  object  to  being  besieged  either 
at  home  or  abroad.  Sir  Andrew  Lusk,  who  was  bom  and  brought 
up  in  Scotland,  may  remember  that  we  have  such  a  term  as 
"  hamesucken."  A  barbarous  term,  an  English  lawyer  might  call 
it  (as  all  our  legal  terms  of  course  are, — not  being  so  intelligible  as 
terms  like  cypres,  or  cestui  que  trust,  or  garnishee) ;  but  the  prin- 
ciple which  makes  a  crime  of  the  act  which  it  denominates  is  a 
civilized  one. 

Municipal  Elections — Notes  of  recent  cases  for  the  use  of  Betuming 
Officers, — Although  the  year  1874  has  been  fruitful  of  election 
petitions,  there  are  very  few  decisions  which  have  any  bearing  on 
the  conduct  of  municipal  elections.  Questions  as  to  the  validity 
of  ballot  papers  must  have  occurred  in  scores  of  elections.  Yet, 
curiously  enough,  there  are  only  two  cases,  the  Athlone  case  and 
the  Wifftoum  Burghs  case,  in  which  these  questions  came  before 
the  Courts.  It  may  be  useful  at  the  present  time  to  give  an 
analysis  of  those  decisions  which  have  been  given  so  far  as  they 
can  be  of  assistance  to  those  engaged  in  municipal  elections. 

In  the  Hackney  case  (L.  T.  Eep.  xxxi.  69),  it  was  proved  that  in 
one  district  of  the  burgh  containing  4838  voters  and  two  polling 
stations,  the  stations  were  closed  during  the  whole  of  the  polling 
day,  so  that  none  of  the  4838  voters  could  record  their  votes.  It 
was  further  proved  that  at  four  other  stations  for  a  certain  period 
during  the  day  of  election,  voters  were  prepared  to  record  their 
votes,  but  were  prevented  from  doing  so  owing  to  the  polling  sta- 
tions being  closed.  Positive  evidence  was  given  that  upwards  of 
5000  voters  were  prevented  from  recording  their  votes.  The 
majority  of  the  winning  candidates  was  much  less.    The  judge 


THE  MONTH.  601 

(Grove  J.)  held  that  there  had  been  no  valid  election  either  at  com- 
mon law  or  under  the  Ballot  Act.  The  13th  section  of  the  Ballot  Act 
enacts  that ''  no  election  shall  be  declared  invalid  by  reason  of  a  non- 
compliance with  the  rules  contained  in  the  first  schedule  to  this  Act, 
or  any  mistake  in  the  use  of  the  forms  in  the  second  schedule  to 
this  Act>  if  it  appears  to  .the  tribunal  having  cognizance  of  the 
question  that  the  election  was  conducted  in  accordance  with  the 
principles  laid  down  in  the  body  of  this  Act,  and  that  such  non- 
compliance or  mistake  did  not  affect  the  result  of  the  election.'* 
The  judge  held  that  two  of  the  principles  of  the  Ballot  Act  being 
that  the  voting  at  an  election  should  be  secret,  and  that  all  voters 
should  have  an  opportunity  of  recording  their  votes,  it  was  im- 
possible to  inquire  how  the  voters  who  were  unable  to  vote  would 
have  voted,  and  consequently  that  it  was  impossible  to  say  posi- 
tively that  the  irregularities  complained  of  had  or  had  not  affected 
the  result  of  the  election ;  but  his  conclusion  from  the  facts  was 
that  the  irregularities  had  such  a  bearing  upon  the  result  as  to 
affect  the  result  of  the  election  within  the  meaning  of  the  Act. 
Observed,  that  the  irregularities  sufl&cient  to  overturn  an  election 
must  be  substantial,  and  not  mere  informalities,  and  the  judge  must 
look  to  the  substance  of  the  case  to  see  whether  the  informality  is 
of  such  a  nature  as  to  be  fairly  calculated  in  a  rational  mind  to 
produce  a  substantial  effect  on  the  election.  Further,  the  learned 
judge  was  strongly  of  opinion  that  "  the  result  of  the  election  does 
not  necessarily  mean  the  result  as  to  another  candidate  having  been 
elected  at  the  poll ;  and  that  the  result  of  the  election  would  be 
affected  if  instead  of  a  majority  of  500  there  was  a  majority  of  only 
10  or  even  of  100."  This  view  of  the  expression  in  the  Act  is  very 
doubtful,  and  is  different  from  that  indicated  by  Lord  Ormidale 
when  sitting  as  Election  Judge  on  the  first  Wigtown  Burghs 
Petition. 

The  decision  in  the  Wigtown  Burghs  case  is  by  far  the  most  im- 
portant that  has  yet  been  given  on  the  construction  of  the  Ballot 
Act.  Lord  Ormidale  held,  (1)  as  regards  the  official  mark,  that 
although  the  total  absence  of  the  mark  would  of  course  make  the 
vote  null  and  void,  yet  if  there  was  reasonable  indication  of  the 
official  stamp  having  been  applied  to  the  ballot  paper  at  the  time 
the  paper  was  used,  the  Court  was  entitled  to  accept  the  paper, 
even  if  the  mark  upon  inspection  were  found  to  be  imperfect :  (2) 
as  to  disqualifying  writing  or  marks,  that  a  name,  "  A.  C.,  clothier," 
written  on  the  back  of  the  ballot  paper  was  a  writing  by  which  the 
voter  might  be  identified,  and  that  consequently  the  vote  was 
vitiated :  (3)  as  to  the  position  of  the  cross,  that  it  is  not  necessary 
that  the  cross  should  be  exactly  opposite  the  candidate's  name,  that 
it  will  do  if  so  placed  as  reasonably  to  indicate  to  whom  the  vote  is 
given ;  and  that  where  a  cross  was  partly  in  a  space  between  the 
candidates'  names,  but  most  of  it  in  the  space  opposite  the  name  of 
one  of  the  candidates,  the  vote  must  be  counted  for  that  candidate. 
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As  to  the  responsibility  of  presiding  officers  who  omit  to  stamp  a 
ballot  paper,  his  Lordship  observed,  that  in  view  of  the  statutory 
directions  to  voters,  a  voter  is  not  entitled  to  complain  of  the  con- 
sequences of  his  own  neglect  in  seeing  whether  the  ballot  paper 
has  been  properly  stamped  before  he  uses  it  {ScottisJt  Law  Bqporter^ 
xi.  482).  It  is  to  be  remembered,  however,  that  a  candidate  mi^ht 
have  a  right  to  complain. 

Several  points  in  the  case  were  reserved  for  the  decision  of  the 
Second  Division.  It  was  held  that  it  is  essential  to  a  good  vote 
that  a  cross  should  be  made,  and  that  to  make  an  oval,  or  a  mere 
line  or  stroke,  would  not  be  a  compliance  with  the  requirements 
of  the  Act :  (2)  as  to  the  position  of  the  cross,  that  if  the  mark  is 
opposite  the  candidate's  name,  and  towards  the  right  hand  side,  the 
vote  is  good,  but  not  so  if  it  is  decidedly  at  the  left  hand  side,  this 
being  a  gross  as  well  as  a  suspicious  deviation  from  the  direc* 
tions  of  the  statute :  (3)  as  to  the  marks  which  vitiate,  that  two 
parallel  strokes  on  the  back  of  the  ballot  paper  makes  the  vote  bad ; 
that  any  plain  and  palpable  addition  unconnected  with  the  actual 
mark  of  the  voter,  e.g,,  an  additional  cross  or  a  separate  straight  line, 
is  fatal  to  the  vote,  but  that  an  addition  to  the  cross  as  by  putting 
feet  to  it  so  as  to  form  the  letter  X,  is  not  fatal ;  and  that  the 
marking  with  ink  instead  of  pencil  is  not  material.  Lord  Benholme 
dissented  from  the  views  of  the  other  judges  in  regard  to  the  ques- 
tion, whether  an  additional  stroke  or  cross,  or  the  marking  on  the 
left  instead  of  on  the  right  hand  side  vitiated  the  vote  (Scottish  Law 
Beporter,  xi.  533). 

In  the  Athlone  case  it  was  held,  as  in  the  Wigtown  case,  that 
where  the  cross  was  at  the  right  hand  side  of  the  candidate's  name, 
but  not  in  the  square  at  the  end  of  the  name,  the  vote  was  good. 

The  General  Police  and  Improvement  (Scotland)  Act  1862,  section 
48,  provided  that  questions  as  to  disputed  elections  of  commis- 
sioners in  burghs  under  that  Act  should  be  determined  by  a  com- 
mittee of  the  commissioners.  In  Hamilton  v.  Commissioners  of 
Dunoon,  the  question  was  raised,  whether  the  above  section  is 
repealed  by  the  Ballot  Act,  and  whether  questions  as  to  disputed 
elections  in  police  burghs  are  now  to  be  determined  by  the  Court 
of  Session,  just  as  questions  as  to  disputed  elections  in  other 
burgha.  Lord  Gifford,  by  his  interlocutor  of  19th  Feb.  1874,  held 
that  the  48th  section  was  not  repealed.  In  the  note  to  his  inter- 
locutor his  Lordship  says : — 

**  The  leading  enactments  of  the  Ballot  Act  in  reference  to  contested  muni* 
cipal  elections  are  contained  in  sections  20  and  22.  Section  20  enacts  that '  the 
poU  at  every  contested  municipal  election  shall,  so  far  as  circumstances  admit, 
"be  conducted  in  the  manner  in  which  the  poll  is  by  this  Act  directed  to  be  con- 
ducted at  a  contested  parliamentary  election  ; '  and  section  22,  which  introduces 
modifications  applicaole  to  Scotland,  enacts, '  All  municipal  elections  shall  be 
conducted  in  the  same  manner,  in  all  respects,  in  which  elections  of  councillors 
in  the  royal  burghs,  contained  in  schedule  C  to  the  Act  3  &  4  Will.  IV.  76, 
are  directed  to  be  conducted  by  the  Acts  in  force  at  the  time  of  the  passing  ul 


THE  MONTH.  603 

this  Act,  as  amended  by  this  Act,  and  all  such  Acts  shall  apply  to  such  elec- 
tions accordingly.'  Tms  seems  to  introduce  the  proyisions  of  the  3id  &  4th 
WilL  IV.  cap.  76,  so  far  as  not  repealed  or  altered  by  the  Ballot  Act,  and  it  is 
this  enactment  which  occasions  the  leading  difficulty  in  the  present  case. 

**  There  is  no  question  as  to  how  the  poll  should  be  taken,  nor  as  to  the 
manner  in  which  the  ballot  papers  should  be  counted  and  the  result  declared, 
but  the  parties  are  widely  at  issue  as  to  what  shall  be  done  when  there  is  any 
dispute  as  to  who  has  the  true  majority  of  votes,  or  when  there  happens  to  be 
an  equality  of  votes  for  any  candidate,  and  the  question  is,  whether  these  cases 
are  to  be  regulated  by  the  48th  section  of  the  Qeneral  Police  Act  of  1862,  or  by 
the  lOth  section  of  3  &  4  WilL  IV.  cap.  76  ?  In  other  words,  the  question 
is,  whether  the  48th  section  of  the  General  Police  Act  of  1862  is  repealed  by 
the  Ballot  Act  of  1872  1 

**  The  Lord  Ordinary  feels  the  question  is  attended  with  considerable  diffi- 
culty, chiefly  oMring  to  the  very  complicated  enactments  of  the  BaUot  Act, 
which,  instead  of  containing  a  code  in  itself  embracing  the  whole  procedure, 
merely  adopts,  modifies^  and  varies,  in  a  variety  of  ways,  the  provisions  of  a 
considerable  number  of  previous  statutes.  On  the  whole,  however,  the  Lord 
Ordinary  is  of  opinion  that  the  48th  section  of  the  General  Police  Act  of  1862 
is  not  repealed,  out — subject  to  the  Ballot  Act  as  to  taking  and  declaring  the 
poll — still  regulates  the  Police  Commissioners  of  Dunoon. 

^<  It  is  necessary  to  read  the  whole  statutes  tojB;ether,  or  at  least  to  consider 
their  purview,  and  a  larjge  number  of  their  special  enactments.  But,  avoiding 
aJl  detail,  the  Lord  Ordmary  will  simply  inoicate  the  grounds  upon  which  he 
has  come  to  the  conclusion  above  mentioned. 

"  1.  Section  48  of  the  General  Police  Act  of  1862  is  not  expressly  repealed  by 
the  Ballot  Act  of  1872.  The  Ballot  Act  contains  very  carefully-digested  sche- 
dules of  the  Acts  and  parts  of  Acts  repealed ;  and  although,  in  schedule  5th, 
it  specially  repeals  sections  46,  47,  and  50  of  the  General  Police  Act  of  1862, 
it  leaves  sections  48  and  49  untouched.  Even  sections  46.  47,  and  50  are 
only  repealed  ^  so  far  as  their  provisions  are  inconsistent  with  the  provisions 
of  this  Act'  This  very  careful  and  partial  repeal  of  the  Police  Act  of 
1862  is  the  more  remarkable,  as  the  previous  General  PoHce  Act  (13  &  14 
Vict  33)  is  dealt  with  in  precisely  the  same  way,  the  relative  section  of  that 
Act  being  left  unrepealed,  while  sections  on  both  sides  of  it  are  expressly 
repealed. 

**  2.  Not  only  is  there  no  express  repeal  of  section  48  of  the  General  Police  Act 
of  1862,  but  the  careful  repeal  of  sections  on  both  sides  of  it  seems  almost 
equivalent  to  an  enactment  in  the  Ballot  Act  that  section  48  of  the  Police  Act 
shall  still  remain  in  force.  At  least,  it  creates  the  strongest  presumption  that  it 
was  not  the  intention  of  the  Legislature  to  interfere  with  this  section  48. 
Sections  46,  47,  and  50  are  cut  down,  but  48  and  49,  which  could  not  have  been 
overlooked  by  the  Legislature,  are  allowed  to  stand.  This  view  has  the  greater 
force  when  the  extreme  care  and  minuteness  of  the  schedules  are  adverted  to. 
They  deal  with  even  particular  words  of  particular  sections,  which  words  are 
repealed,  the  rest  of  the  sections  remaining  in  force.  The  object  of  the 
Legislature  seems  to  have  been  carefully  to  weed  out  from  a  large  number  of 
statutes  (upwards  of  sixty  in  number)  everything  which  was  inconsistent  with 
vote  by  ballot,  and  nothing  else.  This,  in  the  I^rd  Ordinary's  opinion,  is  the 
purview  of  the  statute,  its  scope  and  intention. 

**  3.  The  pursuer's  contention  that  section  48  is  repealed  by  implication  by 
section  22  of  the  Ballot  Act,  enacting  that  all  municipal  elections  shall  be  con- 
ducted according  to  the  provisions  of  3  &  4  Will.  IV.,  76,  depends  entirely 
upon  the  true  meaning  of  the  word  election.  Now,  the  single  word  *  election' 
is  uot  defined  in  any  of  the  interpretation  clauses,  and  undoubtedly,  in  common 
language,  it  may  be  used  either  in  a  narrow  or  in  a  more  extended  sense. 
Keeping  in  view  the  spirit  of  the  Ballot  Act,  however,  the  Loi-d  Ordinary  thinks 
that  *  election '  must  be  confined  to  the  choice  by  the  constituency  of  its  re- 
presentative,  either  parliamentary  or  municipal^  and  must  nut  be  extended 
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(unless  a  necessity  arises)  to  proceedings  which  arise  after  the  poll  has'heen 
closed  and  declared,  and  which  proceedings  are  taken,  not  by  the  constitaency, 
but  by  some  third  party, — ^for  example,  the  commissioners,  tiie  town  council,  or 
by  parliament  In  particular,  the  Lord  Ordinary  thinks  that  proceedings 
regarding  disputed  elections,  or  proceedings  when  a  double  return  has  been 
made,  are  not,  in  the  statutory  sense,  part  of  the  'election'  itself,  bat  are 
separate  proceedings  altogether,  which  may  or  may  not  result  in  a  '  new 
election,'  or  in  a  scrutiny  or  new  declaration  of  the  *  election.'  In  short,  they 
are  proceedings  regarding  an  election,  but  are  not  the  *  election '  itself.  The 
Ballot  Act  did  not,  in  general,  intend  to  affect  such  proceedings,  except  in  so 
far  as  they  were  necessarily  affected  by  secret  yoting.  This  might  be  illnstrated 
by  a  consideration  of  a  laree  number  of  the  s{>ecial  proyisions  of  the  Ballot  Act 
in  reference  to  contested  elections  and  otherwise. 

"4.  The  alleged  implied  repeal  of  section  48  must  yield  to  what  almost 
amounts  to  the  express  maintenance  of  that  section,  taken  in  combination  with 
the  scope  and  purport  of  the  Ballot  Act,  and  with  the  changes  which  it 
intendea  to  effect 

*^  5.  There  is  really  no  reason  whateyer  for  the  repeal  of  section  48  of  the 
Police  Act  of  1862.  On  the  contrary,  there  is  eyery  reason  why  that  section 
shoidd  be  maintained  in  force  as  affording,  in  eyery  way.  a  cheaper,  sunpler, 
and  more  summary  way  of  deciding  contested  and  double  elections  in  small 
police  burghs,  than  that  provided  in  the  case  of  larger  constituencies  and  more 
important  elections.  An  appeal  to  the  Supreme  Court,  regarding  eyery  con- 
tested election  in  eyeiy  pohce  burgh,  is  not  desirable,  and  though  a  committee 
of  three  or  of  fiye  of  the  police  commissioners  themselyes  may  decide  yery 
roughly  on  the  merits  of  a  contested  election,  this  is  obyiously  better  than  a 
litigation  in  the  Court  of  Session  which  may  outlast  the  term  of  office  of  the 
competing  candidates.  In  like  manner,  when  a  double  return  is  made,  there  is 
an  oDvious  expediency  in  the  commissioners  themselyes  choosing  between  the 
two  candidates  whose  yotes  are  equal,  rather  than  sending  back  the  matter,  it 
may  be  at  great  expense,  to  the  whole  constituency,  and  taking  a  new  yote  by 
ballot,  as  tedious,  troublesome,  and  expensive,  as  the  election  of  the  whole 
commissioners.  It  would  require  some  yery  strong  or  yery  express  enactment 
to  abolish  what  seems  obyiously  a  yery  expedient  <^our8e  in  such  cases." 

The  jurisdiction  of  the  Supreme  Court  is  however  not  in  all  cases 
excluded.  It  being  alleged  in  the  above  case  that  the  election  of 
the  whole  commissioners  was  null  and  void,  and  it  being  obvious 
that  if  the  allegation  were  correct  there  could  be  no  committee  of 
commissioners  to  try  the  question,  the  Court  of  Session  necessarily 
was  had  recourse  to. 

By  interlocutor  of  date  10th  July  1874,  in  the  same  case.  Lord 
Oifford  held  that  the  Ballot  Act  did  not  alter  the  time  of  the 
election  in  police  burghs. 

Appotntments. — Mr.  John  Mabshall,  Advocate,  succeeds  to  the 
Judgeship  in  the  Court  of  Session,  vacant  by  the  death  of  Lord 
Benholme.  Mr.  Marshall,  who  was  admitted  to  the  Faculty  of 
Advocates  in  1851,  has  long  been  known  as  a  sound  lawyer  and  a 
careful  and  painstaking  counsel ;  and  his  elevation  to  uie  bench 
has  been  regarded  by  the  profession  as  only  a  question  of  time. 
We  presume  that  the  new  judge  will  take  his  father's  title  of  Lord 
CurriehilL  If  so,  he  will  be  the  fourth  senator  of  the  College  ol 
Justice  who  has  borne  that  title.  Curiously  enough,  the  first  and 
second,  like  the  third  and  fourth  Lords  Curriehill  were  father  and 
son.    The  first  w^as  Sir  John  Skene  of  Begiam  Majestatem  fame» 
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whose  industry  appears  to  have  heen  considerably  in  excess  of  his 
ability.  We  read  in  the  memoirs  of  Sir  James  Melville,  that  when 
it  was  proposed  to  appoint  him  legal  adviser  to  an  embassy  to  be 
sent  to  the  King  of  Denmark,  King  James  VI.  demurred.  "  His 
Majesty  thocht  that  ther  wer  many  better  lawers."  Sir  James 
successfully  pled  the  cause  of  his  friend,  urging  that  "  he  culd  mak 
lang  harangues  in  Latin;  and  was  a  gude«  trew,  stout  man." 
Whether  the  new  judge  can  make  long  harangues  in  Latin  we  do 
not  know,  but  it  is  certain  that  there  are  not  •'  many  better  lawers." 
Sir  John  Skene  retired  in  1612.  His  son.  Sir  James  Skene,  then 
became  Lord  Curriehill,  and  was  raised  to  the  Presidency  of  the 
Court  of  Session  in  1626. 

Lord  Craighill  has  been  appointed  one  of  the  Judges  in  the 
Begistration  Appeal  Court  in  place  of  Lord  Benholme. 


©orrtBpottbtna. 

THE  PAY  OF  JURYMEN. 

To  the  Editor  of  the  Journal  of  Jurispnidenee. 

I  AGREE  with  your  correspondent  in  the  last  number  of  the  Journal  in 
what  he  says  in  the  commencement  of  his  letter,  viz.,  that  '*  England 
expects  ever  man  to  do  his  duty;"  but  there  the  agreement  stops,  for  I 
certainly  dissent  from  his  conclusion,  viz.,  that  those  who  perform  the 
duties  of  jurymen  should  be  remunerated.  We  Hve  in  a  free  and  self- 
governing  country,  and  if  we  accept  the  privileges  incident  to  such  a  state 
of  society,  we  must  also  accept  the  responsibilities,  the  trouble  and  even 
the  expense.  It  is  quite  true  that  service  in  such  public  capacity  as  that 
of  a  juiyman  may  occasionally  press  hard  upon  individuals,  because  it  is 
only  a  few  out  of  the  whole  body  eligible  for  the  position  (or  subject  to 
the  burden,  if  you  choose  to  regard  it  in  that  light)  who  are  called  upon 
on  any  particular  occasion ;  but  everybody's  turn  comes  or  ought  to  come 
in  time,  and  if  it  does  not,  that  as  a  rule  is  the  fault  of  the  officials  who 
make  the  selection.  Further,  I  think  that  if  persons  are  to  be  paid  for 
the  performance  of  this  public  duty,  the  matter  cannot  stop  there,  and  that 
we  must  extend  the  rule  to  many  other  classes  of  persons  who  are  called 
upon  to  perform  public  duties  at  great  trouble  and  great  expense,  such, 
for  example,  as  High  Sheriffs.  But  there  is  a  still  stronger  reason.  Why 
are  juries  employed  at  all  1  It  is  because  we  in  this  country  desire  to  have 
secured  to  every  man  a  free  and  impartial  trial,  and  to  avoid  the  risk,  or 
even  the  suspicion  of  incurring  the  risk,  of  failing  to  obtain  that  created  by 
having  a  verdict  pronounced  by  functionaries  who,  being  appointed  and 
paid  by  the  Government,  might  be  supposed  to  have  a  bias  in  favour  of 
authority.  Now,  if  jurymen  were  paid  by  the  Crown,  they  too  would 
become  Government  functionaries,  and  thus  the  veiy  object  of  having 
juries  at  all  would  be  frustrated.  Again,  it  is  to  be  remembered,  that 
juries  are  a  limited  class,  belonging  to  the  better  orders  of  society.  And 
why  ?  Because  those  of  inferior  station  cannot  afford  the  time  and  the 
VOL.  XVIIL  NO.  CCXV.— NOVEMBER  1874.  2  X 
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expense.  Now,  if  juries  were  to  be  remunerated,  the  infallible  conse- 
quence would  be,  that  there  would  be  a  lowering  of  what  we  may  call  the 
jury  franchise.  It  may  be  said  that  the  lower  classes  are  deficient  in  the 
intelligence,  education,  and  experience  requisite  for  the  position  of  a 
juryman.  But  if  the  humblest  householder  is  considered,  as  he  has  been 
considered,  capable  of  deciding  intelligently  on  the  greatest  affairs  of 
State,  he  is  surely  capable  of  deciding  whether  a  tramp  or  a  tinker  has 
stolen  a  shirt  from  a  clothes-line,  or  has  broken  into  an  outhouse  and 
appropriated  a  hen.  Some  people  may  think  it  a  good  thing  to  lower 
the  jury  franchise.  The  recent  experience  of  Ireland  has  not  given  much 
hopes  of  benefit  from  taking  such  a  step.  But  whether  beneficial  or  the 
reverse,  this  change  is  only  the  corollary  of  the  proposal  made  by  your 
correspondent ;  and  it  is  well  to  point  this  out.  Your  correspondent  has 
referred  to  the  Tichbome  case,  in  which  the  jurors  were  remunerated ;  but 
that  case  was  an  exceptional  one  in  all  respects,  and  affords  no  precedent 
for  anything.  He  has  also  referred  to  some  exceptional  cases  of  hardship, 
for  example,  "where  the  county  town  is  not  the  principal  town  of  the 
county,  and  though  rather  difficult  of  access,  jury  trials  must  by  Act  of 
Parliament  be  hdd  there."  This  is  true,  but  the  remedy  is  to  be  found 
in  altering  the  Act  of  Parliament  and  readjusting  the  Circuits.  Indeed, 
we  do  thmk  it  hard  that  a  person  resident,  say  in  Dunoon,  should  be 
compelled  to  go  to  some  remote  village  like  Inveraray,  when  Greenock,  a 
large  and  central  place  in  his  own  neighbourhood,  might  easily  be  made  a 
Circuit  town.  Lastly,  we  doubt  much  whether  many  jurors  feel  it  irk- 
some, or  have  much  objection  to  attend  Circuits.  They  rather  enjoy  the 
change,  the  spectacle,  the  fun,  and  the  exhibition  of  alertness  and  adroit- 
ness on  the  part  of  the  lawyers ;  and  if  an  honest  farmer,  eager  to  display 
his  powers,  should  chance  to  put  a  lucky  question,  he  goes  home  delighted, 
and  the  incident  becomes  one  of  his  stock  stories  which  he  continues  to 
leU  for  the  next  twenty  years.  R 


Negligence. — Statutory  Dutij — Se^cer8—^^etropol^s  Management  Act  1855. — 
i^hen  a  specified  duty  ia  imposed  by  statute  upon  a  public  body,  it  is,  in  the 
absence  of  express  enactment,  to  be  assumed  that  the  Le^ature  intended  to 
exempt  the  public  body  from  liability  to  make  compensation  for  alleged  omi»- 
Bions  to  fulfil  that  duty,  unless  negligence  can  be  proved  to  exist    The  Metro- 

Solis  Management  Act,  1856,  s.  72,  imposes  upon  certain  vestries,  amongst  them 
efts.,  the  duty  of  keeping  the  sewers  in  tneir  respective  parishes  j>roperiy 
deaied,  cleansed  and  emptied.  Pit.  was  occupier  of  a  messuage  in  defU.' 
parish,  and  received  injury  from  the  overflow  of  a  sewer ;  the  overflow 
h^pened  without  any  default  on  the  part  of  defts.  : — Held^  that  pit.  could 
not  maintain  an  action  against  defts.  for  the  injury  which  he  had  suffered. — 
Hammond  v.  Vestry  of  St.  Paneras,  43  L.  J.  Rep.  (C.  P.)  157. 

"Winding  up. — Additional  Capital — Old  Shareholders — I^ew  Shartholdert — 
FuUy  paiJr^p  Shares — Shares  vartly  paid-up — Division  ofSurplvs. — ^A  company 
having  spent  its  capital,  raised  additional  capital  by  the  issue  of  new  shares 
provi<ung  that  if  the  company  were  wound  up  before  the  new  shares  should  be 
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folly  paid-up  no  call  should  be  made  on  them,  except  for  payment  of  debts 
remaining  after  realisation  of  all  the  assets,  and  no  call  should  be  made  on  them 
for  repayment  to  the  old  shareholders.  In  the  winding  up  of  the  company 
more  was  called  up  from  and  paid  by  the  new  shareholders  than  was  necessary 
to  pay  the  debts,  but  the  new  snares  were  still  not  fully  paid-up  : — Held,  first,  that 
though  the  surplus  had  arisen  from  the  payments  of  the  new  shareholders,  yet 
that,  in  the  absence  of  any  contract  to  that  effect,  they  were  not  entitled  to  have 
it  returned  to  them,  but  that  it  must  be  divided  rateably  among  all  the  share- 
holders, old  as  well  as  new.  .Secondly,  that  the  old  shareholders  were  not, 
under  the  circumstances,  entitled  to  have  the  amount  which  they  had  paid-up 
on  their  shares  equalized  with  the  amount  paid  by  the  new  shareholders  on 
theirs  by  the  return  of  the  excess  before  division  of  the  surplus,  but  that 
the  surplus  was  divisible  according  to  the  amounts  paid  on  each  set  of  shares. 
—In  Be  The  Eclipse  Gold  Mining  Co.,  43  L.  J.  Rep.  (C.  L.)  637. 

Winding  up. — Payment  to  Petitioner — Protected  Traneaction, — ^A  creditor 
filed  a  petition  to  wind  up  a  limited  company,  but  delayed  his  proceedings  on 
payment  of  part  of  his  deot  with  a  promise  of  payment  of  the  remainder.  No 
further  payment  was  made,  and  ultimately  a  winding  up  was  ordered  on  his 
and  other  petitions  : — HM,  that  the  payment  to  him  was  not  a  transaction 
that  ought  to  be  protected  by  the  Court  under  section  153  of  the  Companies 
Act  1862  (which  avoids  all  payments  after  the  petition,  unless  the  Court  other- 
wise directs),  and  that  the  money  must  be  refunded.  Semble,  that  a  different 
rule  would  apply  to  a  bonafde  transaction  made  in  carrying  on  its  business  by 
a  company,  between  the  petition  to  wind  up  and  the  winding  up  order. — In  Re 
Liverpool  Oivil  Service  Association  ;  ex  parte  Oreemoood^  43  L.  J.  Bep.  (C.  L.)  609. 

Marine  Insurance. — Voyage — "  At  and  from" — Dday  in  arrvwng  at  port — 
On  the  13th  of  July  a  voyage  policy  was  effected  upon  a  ship  "  at  and  from 
Montreal  to  Monte  Video,''  at  a  premium  of  two  per  cent  The  ship  was  at  sea 
on  a  voyaj^e  intended  to  end  at  Montreal,  and  did  not  arrive  at  Montreal  until 
the  30th  of  August,  so  that  the  voyage  was  changed  from  a  summer  to  a  winter 
Toyase,  whereby  the  risk  and  the  rate  of  premium  were  materially  affected. 
The  delay  between  the  making  of  the  policy  and  the  commencement  of  the  risk 
intended  to  be  insured  against  was  unreasonable,  but  it  was  occasioned  by 
matters  beyond  the  control  of  the  assured.  At  the  time  of  effecting  the  policy, 
no  question  was  asked  by  the  underwriter  as  to  where  the  ship  was,  nor  was  any 
information  offered  by  the  assured  : — Held,  that  the  risk  being  materially  variedf, 
the  underwriters  were  not  liable  to  an  action  upon  the  policy. — De  Wolf  v.  The 
Archangel'MarUime  Bank,  43  L.  J.  Rep.  (Q.  B.)  147. 

Policy. — Slip — Agreement  hf  agent  —  Ratifieation — Concealment, — Pits,  at 
Cardiff  instructed  their  agents  m  London  to  effect  an  insurance  upon  a  cai^o  at 
308.  a  ton.  Deft,  refus^  to  insure  at  that  rate,  but  initialed  a  slip  at  358., 
subject  to  approval  by  pits.,  who  subsequently  ratified  the  a^j^reement  of  their 
agent  to  the  nigher  premium.  Subsequently  to  the  slip  bemg  initialed,  but 
before  the  policy  was  signed,  pits,  became  aw^are  that  the  cargo  was  lost  They 
did  not  communicate  the  fact  to  the  deft. : — Held,  on  the  autoority  of  Hagedom 
Y.  Oliverson  (2  M.  &  S.  485),  that  the  deft,  was  not  entitled  to  have  the  &ct 
communicated  to  him. — Cory  v.  Patton,  43  L,  J.  Rep.  (Q.  B.)  181. 

General  Average. — Foreig^i  admstm^ent. — Pit  insured  a  cargo  (consisting  of 
bags  of  sumir  in  series)  with  defts.  by  an  English  policy,  which  contained  these 
w'oids — "  To  cover  only  the  risks  excepted  by  the  clause  warranted  free  from 
particular  average  unless  the  vessel  be  stranded,  sunk  or  burnt,  to  pay  all  claims 
and  losses  on  Dutch  terms  and  according  to  statement  made  up  by  official  dis- 
pacheur  in  Holland,  being  warranted  free  from  particular  average  unless 
amounting  to  ten  per  cent  on  each  series."  Pit.  had  previously  insured  the 
same  cargo  with  Dutch  underwriters,  and  defts.  knew  that  the  cargo  was  insured, 
but  not  where,  nor  the  terms  of  the  Dutch  policy.  The  vessel  in  the  course  oi 
tiie  insured  voyage  took  the  ground  under  circumstances  which  made  it  a 
stranding  according  to  English  law,  but  not  according  to  Dutch  law.     An 
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average  statement  waa  made  by  a  Dutch  diapacheur  according  to  the  prindpks 
of  the  Datch  law,  showing  a  TMurticular  ayerage  loss,  and  for  this  the  pit,  suea  : — 
Held,  that  the  policy  was  to  oe  construed  according  to  English  law,  and  without 
reference  to  the  Dutch  or  any  other  policy,  but  that  as  defta.  were  to  pay  all 
claims  according  to  a  Dutch  average  stater,  the  stranding  of  the  vessel  must  be 
determined  according  to  Dutch  law,  and  defta.  were  liable  to  pay  the  avenge 
loss  as  stated  by  such  Dutch  average  adjuster  according  to  the  Dutch  law.— 
Eendrida  v.  The  Australanan  Intur.  Co,,  43  L.  J.  Rep.  (C.  P.)  188. 

MiBTAKK  IN  Law. — Officer  of  Court — Bankrwptey. — An  execution  creditor, 
upon  the  authority  of  a  decision  of  the  Court  of  Appeal,  which  was  afterwaids 
reversed,  paid  the  proceeds  of  a  sale  to  the  trustee  under  the  bankruptcy  : — Htld^ 
that  though  this  was  a  voluntary  jpayment  made  under  a  mistake  of  law,  yet  the 
trustee,  Ming  an  ofScer  of  the  Court,  was  bound  to  repay  the  money  to  the 
person  properly  entitled  to  it. — Ex  parte  Jamet :  In  re  Condon^  43  L.  J.  Bep. 
(Bank.)  107. 

Beputed  Owkership. — Citttom  of  Trade — Delivery  Order, — At  the  conunence- 
ment  of  the  liquidation  of  some  wine  and  spirit  merchants,  some  whiskv  which 
they  had  sold  was  lying  in  the  bonded  warehouse  of  a  third  party  to  the  order 
of  the  vendors.  The  deliveiy  order  was  not  sent  to  the  purchaser  till  after  the 
liquidation  petition  had  been  filed.  It  was  proved  that  it  is  the  well-known 
custom  in  the  wine  and  spirit  trade  for  goods  after  sale  to  remain  in  the  bonded 
warehouse  of  the  vendor,  or  in  that  of  a  third  party  to  his  order,  till  the 

Surchaser  requires  them  for  use  : — Held,  by  the  Loids  Justices  (reversing  a 
ecision  of  Bacon,  C.J.,  in  Bankruptcy^  that  the  custom  excluded  reputation  of 
ownership  in  the  vendors,  and  that  the  purchaser  was  entitled  to  tne  whisky, 
the  giving  of  the  delivery  order  being  immaterial.  Held  also  that  it  was  im- 
material that  the  goods  were  in  the  warehouse  of  a  third  party,  instead  of  being 
in  the  vendor's  own  warehouse,  as  in  Ex  parte  Watkins  (42  L.  J.  Rep.  Bank.  50). 
—ExparU  Vavx:  Be  Coustan,  43  L.  J.  Bep.  (Bank.)  112. 

Bestraint  of  Marriage. — Trust  for  sale  arid  conversion  of  real  and  personal 
estate, — H.  B.  by  his  will  devised  and  bequeathed  his  residuary  real  and  personal 
estate  to  his  two  sons,  H.  W.  B.  and  C.  £.,  in  trust  for  sale  and  conversion,  and 
for  investment  on  various  securities ;  and  he  directed  his  trustee  to  divide  the 
annual  income  of  the  trust  fund,  after  certain  deductions,  among  his  seven  other 
children,  during  their  lives,  in  specified  shares,  of  which  his  two  daughters, 
L.  P.  B.  and  N.  M.  S.  B.,  were  to  have  ten  each ;  and  he  further  directed  that 
after  the  death  of  the  survivor  of  his  said  seven  children,  the  trust  fund  should 
be  divisible  between  his  two  sons,  H.  W.  B.  and  C.  B.,  and  their  respective 
executors,  administrators  and  assigns,  in  equal  shares.  By  a  codicil  to  his  will 
H.  B.  declared  that  on  the  marriage  of  either  of  his  daughters,  L.  P.  B.  and 
N.  M.  S.  B.,  the  bequests  of  shares  made  to  them  by  his  wiU  should  be  void  ; 
and  in  lieu  of  the  same  he  gave  to  such  one  of  them  as  should  have  married 
four  shares  only  for  her  separate  use ;  and  he  gave  such  one  of  them  as  should 
remain  unmarried  thirteen  of  the  same  shares,  and  directed  that  on  one  of  his 
said  daughters  being  married  the  three  overplus  shares,  and  in  case  of  both  his 
said  daughters  marrying,  the  twelve  overplus  shares,  ^ould  fall  into  and  form 
part  of  his  residuary  estate,  and  be  divided  as  in  his  will  was  mentioned, 
li.  P.  B.  married  after  the  death  of  H.  B.  : — Held,  that  the  condition  reducing 
Ler  shares  in  case  of  marriage  was  void,  and  that  she  was,  although  married, 
entitled  to  the  ten  shares  of  the  income  of  the  trust  fund  during  her  life. — 
BeUairs  v.  BeUairs,  43  L.  J.  Bep.  (C.  L.)  669. 

Bailwat. — Fences — Railway  Clauses  Consolidation  Act  1845 — "  Cattle^  in- 
clusive of  Smne. — The  obligation  imposed  on  railwa^r  companies  by  section  68 
of  the  Kailways  Clauses  Consolidation  Act  1845,  to  fence,  as  regards  the  cattle 
of  adjoining  owners  and  occupiers,  extends  to  swine,  and  the  fence  must  be 
reasonably  sufficient  to  prevent  ordinarj'  swine  from  escaping  on  to  the  railway. 
-^Childs  V.  Htarn,  43  L.  J.  Rep.  (Ex.)  100. 
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Bill  op  Lading. — Policy^  AssignmerU — Power  of  Sale, — Bills  were  drawn 
against  cotton  consigned  to  England.  The  cotton  was  hypothecated,  by  means 
of  a  letter  in  favour  of  a  bank  which  bought  the  bills  ;  at  the  same  time  bills 
of  lading  and  a  policy  were  handed  to  the  bank.  The  letter  contained  a  power 
to  keep  insured,  and  a  power  to  sell  the  cotton  in  case  of  non-payment,  and  to 
apply  any  balance,  after  satisfaction  of  the  bills,  towards  other  debts  due  from 
the  consignor  to  the  bank.  Heldy  that  money  received  on  the  policy  could  not 
be  applied  in  payment  of  anything  beyond  what  was  due  on  the  bills. — Latham 
V.  ITie  Chartered  Bank  of  India,  China,  and  Australia,  43  L.  J.  Rep.  (C.  L.)  612. 

Copyright.  —  License  to  Publish  —  Agreement  at  WiU — Unsold  Copies — 
Married  Women, — ^A  married  woman  agreed  with  some  publishers  that  they 
should  publish  a  book  she  had  written  at  their  own  expense,  and  sell  it  at  a 
shilling  a  copy,  paying  her  a  royalty  of  a  penny  for  every  copy  sold,  reckoning 
thirteen  copies  as  twelve.  She  afterwards  gave  notice  to  terminate  this  agree- 
ment, and  made  a  fresh  arrangement  with  other  publishers  for  the  bringing  out 
of  a  revised  edition.  The  first  publishers  sought  to  restrain  the  further  publi* 
cation  of  the  book  untH  the  copies  printed  by  them  under  their  agreement  with 
the  authoress  were  sold.  Held,  that  they  were  not  entitled  to  an^  such  relief, 
as  they  were  endeavouring  to  import  into  the  contract  a  term  which  it  did  not 
contain.  Opinion — If  the  married  woman  had  expressly  entered  into  a  contract 
restricting  her  ri^ht  to  publish  the  book,  such  contract  might  have  been  en- 
forced by  injunction  agamst  her,  or  any  person  claiming  under  her,  with  notice. 
^JVame  v.  Rautledge,  43  L.  J.  Rep.  (C.  L.)  604. 

Copyright. — Dramatic  Piece — Action  for  Infringement. — H.  wrote  a  story 
which  he  printed  and  published.  He  afterwards  wrote  a  drama,  being  the  same 
as  the  story  with  slight  alterations.  He  sold  the  copyright  to  plaintiff.  After 
this  was  done,  and  alter  the  story  was  published,  G.  wrote  a  drama  founded 
upon  the  story.  Defendant  produced  G.'s  drama  upon  the  sta^e.  Held,  that 
plaintiif  hod  no  copyright  for  the  Infringement  of  which  he  could  maintain  an 
action  against  the  defendant, — Toole  v.  loung,  43  L.  J.  Rep.  (Q.  B.)  170, 

Dogs  Act  1871  (34  &  35  Vict.  c.  56)  Section  2. — Pou>er  to  order  dangerous 
Dog  to  be  destroyed, — Under  the  Dogs  Act  1871,  section  2,  a  court  of  summary 
jurisdiction  may  make  an  order  in  a  summary  way,  directing  a  ''dog  that  is 
dangerous  and  not  kept  under  proper  control '' ''  to  be  kept  by  the  owner  under 

S roper  control,  or  destroyed."    Held,  that  the  order  may  be  that  the  dog  be 
estroyed,  without  giving  the  owner  the  option  of  keeping  it  under  proper 
control — Pickering  v.  Marsh,  43  L.  J.  Rep.  (May  Cases)  143. 


^hc  ScDttijeh  |Cato  Mnqnzim  anb  Sheriff  (IToutrt  Witfovttx. 

SHERIFF  COURT  OF  LANARKSHIRE-HAMILTON. 

Sheriffs  Dickson  and  Spens. 
LANLON  V.  watt. — 25^  July  and  24tth  Sept.  1874. 

Interdict — Agricultural  and  Ch/me  Tenant — Trespass — Game  Watching. — 
William  Lanlon,  farmer  and  quarryman,  82  New  Street,  Stonehouse,  on  27th 
April  last,  presented  a  petition  to  the  Sheriff  against  Thomas  Watt,  manager  of 
Stonehouse  Gas  Company,  Cambusnethan  Street  there,  setting  forth  that  the 
petitioner  is  tenant  and  occupant  of  about  five  acres  of  land  near  Stonehouse, 
Known  as  the  Town's  Lands,  rented  by  him  from  General  Graham  Lockhart  of 
Castlehill  and  Cambusnetnan,  said  Town's  Lands  being  partlv  under  a 
hay  and  partly  under  a  com  crop  for  the  present  year's  croppmg  thereof,  and 
that  the  respondent  had,  on  9th  April  last,  1874,  or  about  that  date,  and  on 
several  occasions  prior  and  subsequent  to  said  date,  trespassed  on  said  lands,  and 
trod  over  and  injured  the  said  crops  of  com  and  nay,  and  otherwise  inverted 
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and  prejudiced  the  petr/s  rights  as  agricultural  tenant.  The  pctr.  craved  inter- 
dict against  the  respt  The  defence  proponed  was  a  denial  of  the  trespass 
or  that  the  defr.  injured  in  any  way  the  pursuer's  com  or  hay  crop,  and  that 
the  defr.  had  the  authority  and  instructions  of  Mr.  Alston  of  Muirbum  (who 
has  the  right  of  shooting  on  the  land  occupied  by  the  pursuer  and  other  portions 
of  the  estate  of  Cambusnethan  taken  from  the  proprietor)  to  protect  the  game ; 
and  accordingly  the  defr.  had  a  right  to  enter  upon  the  land  occupied  by  the 
pursuer.  The  ShcriiT-substitute  granted  interdict  against  the  respt,  ana  this 
judgment  has  been  confirmed  by  the  Sheriff,  and  awarding  half  expenses^  The 
interlocutors  fully  enter  into  the  peculiarities  of  the  question  at  issue,  and  detail 
the  facts  elicited  at  the  proof  on  which  the  judgment  is  founded  : — 

**  Hamilton^  2bth  July  1874. — Having  heard  parties'  procurators,  and  made 
avizandum  with  the  proof  and  process,  Finds  in  fact  that  the  petr.  is  a  yearly 
agricultural  or  grass  tenant  of  about  five  acres  of  land  under  General  Lockhart, 
situated  somewhere  about  the  centre  of  the  village  of  Stonehouse  :  Finds  that 
Mr.  Alston  of  Muirbum  is  a  yearly  game  tenant,  under  the  same  landlord,  of 
certain  lands,  including,  inter  alia,  said  five  acres  of  ground :  Finds  that  both 
lets  are  constituted  by  verbal  agreement :  Finds  that,  on  or  about  the  9th  April 
last,  the  respt  was  on  part  of  the  lands  in  question  :  Finds  that  the  said  Mr. 
Alston  had  asked  the  respt.  to  watch  the  ground  near  Stonehouse,  '  as  there 
were  a  good  many  people  about,  and  his  keeper  had  a  good  deal  of  ground  to  f^ 
over,  and  could  not  always  be  on  the  spot ' :  Finds  that  the  respt.  was  in  the 
habit  of  perambulating  part  of  said  shootings  in  the  vicinity  of  Stonehouse  in 
consequence  of  Mr.  Alston's  request :  Finds  that  in  so  acting  respt  was  doing 
80  gratuitously,  and  it  was  done,  as  expressed  by  Mr.  Alston,  *  as  a  neighbourly 
turn' :  Finds  that,  on  the  occasion  on  which  respt  was  seen  on  said  lands, 
respt  was  not  watching  the  land  in  question  for  game  trespassers  or  for  gome 
purposes  :  Finds  that  on  said  occasion  he  had  been  doing  so  on  other  parts  of 
the  property,  after  which  he  came  through  the  lands  in  question  :  Findls  it  not 
proved  that  respt.,  on  the  day  in  question,  trod  over  or  injured  any  growing 
crop  :  Finds  in  law  that  respt.  had  no  right  to  be  on  the  land  on  the  occasion 
in  question  ;  Finds,  however,  that  he  is  entitled  to  be  upon  the  land  in  ques- 
tion for  the  purpose  of  watching  for  game  trespassers  or  for  game  purposes,  so 
far  as  it  is  necessary  or  advisable  to  be  there  for  said  purpose  or  purposes,  in 
terms  of  Mr.  Alston's  recjuest:  Repels,  therefore,  the  defences,  and  grants  inter- 
dict against  the  respt.  bemg  upon  the  lands  in  question,  excepting  for  the  pur- 
pose of  watching  for  trespassers  or  for  other  purposes  connected  with  the  game 
on  the  land,  aye  and  until  the  expiry  of  the  petr.'s  let  of  said  lands ;  but  sustains 
the  defences  to  the  effect  of  holding  that  the  respt  is  entitled  to  be  on  the  lands 
in  question  for  the  purposes  above  specified  :  Finds  the  petr.  entitled  to  half 
expenses,  whereof  ordains  an  account  to  be  given  in,  and  remits  the  same,  when 
looged,  to  the  Auditor  of  Court  at  Hamilton  to  tax  and  report,  and  decerns. 

"  Walter  C.  Spens. 

'*  Note, — This  is  at  first  sight  a  very  trifling  case,  but  raises  a  question  of  some 
importance.  It  appears  that  respt  never  gave  any  intimation  to  the  petr.  of  his 
alleged  delegation  from  Mr.  Alston  to  watch  the  lands  in  question,  and  petr.'s 
knowledge  that  such  a  right  was  claimed  first  became  known  to  him  at  the 
tabling  of  the  minute  of  defence.  It  seems  to  the  S.-S.  clear  that,  even  on  the 
assumption  of  such  delegation  being  good,  it  only  could  confer  upon  the  respt 
a  right  to  be  upon  the  lands  for  purposes  connected  with  game,  Admitte<uy 
on  the  occasion  he  was  on  the  lands  in  Ap^l>  when  seen  by  the  witness  Thomson, 
he  was  not  there  for  such  a  purpose.  The  petr.,  therefore,  the  S.-S.  thinks,  is 
entitled  to  his  interdict  against  respt.  being  upon  the  lands  for  any  purpose  not 
connected  with  the  game. 

*'  But  it  is  asserted  that  respt  has  no  right  to  be  there  at  all,  even  in  virtue  of 
his  delegation.  He  is  not  a  gamekeeper,  or  even  a  paid  servant  of  Mr.  Alston, 
and  he  was  not  there  either  accompanied  with  Mr.  Alston  or  a  gamekeeper.  It 
is  demed  that  a  game  tenant  has  a  right  to  give  a  person  acting  gratuitously  any 
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pQcli  authority  so  as  to  be  effectual  against  tHe  agricultural  or  grass  tenant. 
This  seems  to  the  S.-S.  a  question  of  some  difficulty,  and  he  has  been  unable  to 
discover  any  authority  directly  bearing  upon  the  point  either  one  way  or  other. 
Petr.  quoted  no  authorities  to  him.  Kespt.  referred  to  Hunter,  i.  page  318,  the 
2<1  section  of  the  Day  Poaching  Act,  and  the  old  case  of  Roruddson^  M.  15,270, 
but  none  of  them  seem  to  the  S.-S.  to  instruct  any  tangible  authority  on  respt's 
side  of  the  case.  The  S.-S.  is  therefore  left  very  mucn  to  consider  the  question 
as  resting  on  principles  of  law  and  common  senae.  He  is  of  opinion,  in  the  first 
place,  that  no  legal  distinction  can  be  drawn  between  the  case  of  a  paid  servant 
and  a  person  who  is  acting  gratuitously.  It  seems  to  the  S.-S.  jus  tertii  of  petr. 
to  inquire  into  the  fact  of  payment  or  non-payment.  If  Mr.  Alston  is  entitled 
to  give  such  permission  to  a  paid  servant,  he  is  equally  entitled  to  give  it  to  a 
person  acting  gratuitously  for  him.  In  the  second  place,  as  regards  the  reason- 
ableness of  Mr.  Alston's  request,  it  is  not  disputed  that  a  gamekeeper  would 
have  had  a  right  to  be  on  the  lands  in  question,  and  the  reason  given  b^  Mr. 
Alston  for  his  asking  respt.  to  give  a  look  over  the  lands  in  the  vicinity  of 
Stonehouse  seems  fairlv  reason^le — viz.  that  his  gamekeeper  had  so  much 
ground  to  go  over  that  he  could  not  always  be  on  the  spot.  Would  Mr.  Alston 
not  be  entitled  to  ask  one  of  his  other  servants  to  watch  the  land  ?  If  the 
answer  is  in  the  affirmative,  it  does  not  seem  to  the  S.-S.  that  there  is  any  legal 
distinction  to  be  drawn  between  the  right  of  a  paid  servant  of  the  game  tenant 
and  a  person  who  has  been  recjuested  by  the  game  tenant  to  watch  the  lands  for 
him,  but  who  affords  this  service  or  favour  gratuitously.  Of  course,  anything 
like  a  number  of  persons  delegated  by  a  game  tenant  being  allowed  to  peram- 
bulate lands  to  the  detriment  of  a  farmer  could  not  be  allowed,  and  it  seems 
necessary  to  the  S.-S.  to  inquire  whether  there  was  anything  unreasonable  in 
the  respt.  being  asked  to  watch  over  the  lands  in  the  vicinity  of  Stonehouse. 
It  will  probably  not  be  denied  that  this  was  reasonable  enough.  But  it  is  said, 
though  it  is  so  with  reference  to  other  parts  of  the  shootings  in  the  vicinity  of 
Stonehouse,  it  is  absurd  and  useless  with  reference  to  tms  piece  of  ground, 
which  is  nearly  in  the  centre  of  Stonehouse,  and  has  therefore  little  or  no  game 
on  it.  The  S.-S.  is  not  prepared  to  hold  that  its  situation  precludes  it  from 
having  game  on  it ;  but,  apart  from  that,  it  marches  with  lands  on  which  there 
may  be  game,  and,  at  all  events,  its  exposed  position  might  render  it  a  sort  of 
rendezvous  for  persons  in  pursuit  of  game  organizing  expeditions  therefrom. 

'*  In  the  whole  matter  tne  S.-S.  is  of  opinion  that  tne  petr.  is  merely  en 
titled  to  the  limited  interdict  granted.  As  regards  expenses,  looking  to  the  facts 
that  no  intimation  of  Mr.  Alston's  alleged  delegation  was  given  bv  respt.  until 
the  tabling  of  the  defence,  and  that  on  the  occasion  in  question,  which  gave  rise 
to  the  present  action  being  raised,  respt.  was  on  the  lands  admittedly  not  for 
game  purposes  in  connection  therewith,  the  S.-S.  is  of  opinion  that  the  petr.  is 
entitled  to  something  in  the  way  of  expenses,  and  these  have  been  fixed  at  a 
half.  The  S.-S.  may  add  that,  as  there  is  not  one  word  of  proof  on  one  side  or 
other  as  to  the  term  of  commencement  of  the  verbal  let  of  Mr.  Alston's  or  of 
petr.,  in  his  interlocutor  he  has  proceeded  upon  the  assumption  that  they  begin 
and  terminate  at  the  same  punctum  Umporis,  W.  C.  S.^ 

"  Glasgow f  Mth  September  1874. — Having  heard  parties'  procurators  on  the 
cross  appeals,  and  considered  the  record  and  proof,  for  the  reasons  stated  by  the 
S.-S.,  and  under  reference  to  the  note  hereto,  adheres  to  interlocutor  appealed 
against,  dismisses  the  appeal,  and  decerns.  W.  G.  Dickson. 

"  Note. — There  is  no  doubt  of  the  facts  in  this  case.  The  questions  requiring 
consideration  are — (1)  Whether  the  respt  ought  to  be  interdicted,  ana  if  so, 
in  what  terms,  from  coming  on  the  petr.'s  land  ;  and  (2)  as  to  expenses. 

^  As  Mr.  Alston  .has  right  to  the  game  there,  he  must,  as  an  accessory^  have 
right  to  take  measures  for  watching  and  preserving  it  by  persons  passing  over 
the  land,  and  the  respt.  has  nothing  to  do  with  whether  he  does  so  by  hired 
services  or  by  persons  who  do  the  duty  gratuitously,  so  long  as  the  measure3 
taken  are  reasonable  and  don't  interfere  with  the  petr.'s  rights.     On  the  other 
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hand,  the  right  and  assumed  duty  of  watching  the  game  may  not  be  made  a 
pretext  for  entering  on  the  land  at  all  times  and  for  SU.  pnrposes. 

*^  There  may  be  considerable  difficulty  in  enforcing  the  interdict  against 
entering  the  petr.'s  land  except  for  one  purpose;  but  the  petr.'s  procurator 
stated  that  he  was  s^sfied  with  the  S.-S.'s  interlocutor  on  that  head,  and  no 
better  course  occurs*  to  the  Sheriff 

^  On  the  point  of  expenses  the  petr.  may  no  doubt  complain  of  the  respt.'3 
conduct  in  not  intimating  his  authority  from  Mr.  Alston  ;  but  it  does  not  ap- 
pear that,  before  raising  the  action,  he  asked  him  if  he  had  any  such  authority. 
On  the  whole,  therefore,  the  Sheriff  agrees  on  this  point  also  with  the  S.-S. 

«  W.  G,  D.» 

Act.-^WiUiam  Campbell, AU.—Edvxird  PelUw  Dykes,  of  T.  J.  A  W.  A, 

Dykes. 


SHERIFF  COURT  OF  RENFREWSHIRE. 

Sherifb  Fraseb  and  Cowan. 

DEMPSTER  V.  BENTON. — I2th  May  and  I2th  June  1874. 

Offer  and  Acceptance — Interjection  of  New  Parties  in  Acceptance — Principal 
and  Agent — Insufficient  disclosure  of  Principal — This  action  arose  on  the  con- 
struction of  the  following  letters  of  offer  and  acceptance,  viz.  : — 
'^  John  Renton,  Esq.,  3  Royal  Exchange 

Square,  Gfiasgow.  ''  Langlands,  Chvan^ 

Avg,  9,  1871. 

''  Sir, — I  hereby  offer  to  execute  the  dicing,  mason,  and  brickwork  of  a 
block  of  workmen's  houses,  one  himdred  and  twenty-nine  feet  six  inches  by 
thirty-four  feet  wide,  and  two  storeys  high,  proposed  to  be  erected  near  QoTan 
in  conformity  with  plans  shown,  and  of  the  same  class  of  workmanship  as  those 
I  am  at  present  erecting  at  Langlands,  for  the  sum  of  eight  hundred  and  ten 
pounds  (;£810)  sterling.    Your  acceptance  will  oblige. — ^Yours  respectfully, 

**  RoBT.  Demfsteb." 

*'  Robert  Dempster,  Esq.^  Boyal  Exchange  Square,  Glasgow, 

Langlands.  2nd  SepL  1871. 

*'  Langlands,  Govan, 

'^  Dear  Sir, — On  behalf  of  Messrs  Paterson,  Crombie  &  Co.,  Greenock,  I  hereby 
accept  of  your  offer  of  the  9th  ulto.,  as  per  copy  annexed  hereto,  for  the  erection 
of  a  olock  of  houses  of  one  room  and  kitchen  on  Langlands  Estate,  Qovan. 
The  sum  of  ei^ht  hundred  and  ten  pounds  sterling  to  be  payable  by  instal- 
ments of,  as  the  work  proceeds,  say  three  hundred  pounds  when  the  outer 
walla  are  up,  three  hundred  pounds  when  the  brickwork  is  finished,  and  the 
balance  when  the  work  is  taken  off  your  hand.  The  work  to  be  proceeded  with 
immediately,  so  that  the  houses  may  be  ready  for  November  term. — ^Yours  truly, 

"  JoBN  Renton."  " 

"  Paisley,  I2th  May  1874. — Having  heard  parties'  procurators,  and  considered 
the  closed  record,  proof  adduced,  production,  and  whole  process :  Finds,  in 
fact,  that,  by  offer  dated  9th  day  of^  August  1871,  accepted  of  date  2nd  Sep> 
tember  1871.  pursuer  contracted  with  the  defender  to  do  the  mason 
and  brickwork  of  a  tenement  of  houses  in  Langlands  Road  for  the  slump 
sum  of  j£810  sterling,  and  that  it  was  part  of  the  contract  that  an 
instalment  of  £300  should  be  paid  when  the  walls  were  up :  That 
pursuer  proceeded  in  terms  of  the  contract  to  do  said  work,  and  the  walls 
were  up  m  the  beginning  of  December  1871  ;  That  having  applied  for  pay- 
ment of  the  said  first  instalment,  and  failed  to  obtain  payment  thereof  m>m 
defr.,  pursuer,  on  4th  December  1871,  withdrew  his  men,  having  given  defr. 
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dae  notice  thereof,  and  subsequently  removed  the  materials  necessary  to 
complete  the  job  :  That,  at  that  date,  the  material  and  work  actually  done 
on  said  tenement  was  of  the  value  of  £700  steriing  :  That  pursuer 
suffered  loss  by  the  defr.'s  failure  to  make  payment  to  him  of  the  stipulated 
instalment,  in  having  to  pay  off  his  men,  and  remove  the  materials  he  had  pro- 
vided for  the  completion  of  the  contract,  and  that  said  damage  is  moderately 
estimated  at  £110  sterling :  Finds  in  law  that  pursuer  having  executed 
the  work  in  a  good  tradesmanlike  manner,  and  having  been  ready  to  fulfil 
his  contract,  is  entitled  to  decree  in  terms  of  the  alternative  conclusions  of 
the  libel  :  Therefore  decerns  against  the  defr.  in  terms  of  said  alternative 
conclusions,  and  finds  pursuer  entitled  to  expenses  :  Appoints  him  to  give  in 
an  account  thereof,  and  remits  the  same,  when  lodged,  to  the  Auditor  of  Court 
to  tax  and  to  report  Hugh  Cowan. 

"  Note, — The  defence  set  up  in  this  case  is,  that  the  defr.  merely  acted  in  all 
his  contract  and  arrangement  with  the  pursuer  as  agent  for  another  party.  It 
does  not  appear  to  the  Sheriff-substitute  that  this  defence  is  established  by  the 
evidence.  What  the  defr.  attempts  to  make  out  is,  that  three  parties  of  the 
names  of  Paterson,  Crombie,  &  Miller,  entered  into  a  joint  adventure  to  build 
this  tenement  of  houses.  One  of  these  gentlemen  was  a  joiner  in  Greenock, 
another  was  a  plasterer  in  Port-Glasgow,  and  the  third  finds  neither  occupation 
nor  locality  in  the  proofl  The  only  one  apparently  who  now  survives  is  Mr. 
Donald  Paterson,  and  the  present  defr.  represents  himself  as  dubious  as  to  the 
propriety  of  giving  the  heirs  of  Mr.  Cromnie  an  interest  in  the  transaction.  In 
accepting  the  pursuer's  offer  to  do  the  building,  the  defr.  accepts  it  on  behalf  of 
Messrs.  Paterson,  Crombie,  &  Co.,  of  Greenock,  and  the  first  question  is, 
whether  this  is  a  fair  and  sufficient  disclosure  of  his  principals  to  pursuer,  so  as 
exempt  the  defr.  from  personal  liability  ?  The  S.-S.  is  of  opinion  that  it  is  not, 
because  no  such  firm  existed  ;  and  the  defr.  was  aware,  if  not  at  the  time  of 
accepting  that  offer,  at  least  shortlv  after,  that  Paterson  had  so  little  capital, 
that,  in  order  to  do  the  joiner  work  of  the  tenement,  he  had  to  back  him  up 
with  a  guarantee  before  he  could  purchase  wood.  But  even  if  the  disclosure 
had  been  sufficient^  the  defr.'s  subsequent  conduct  shows  that  he  has  all  along 
taken  up  the  position  of  being  the  real  proprietor.  He  gave  every  direction  as 
to  the  building  to  the  pursuer.  He  never  informed  pursuer  that  the  man  who 
was  doing  the  joiner  work  was  the  Paterson  who  he  now  says  was  the  proprie- 
tor. He  paid  Paterson  wages  for  the  work  which  he  did.  He  became  surety 
for  the  payment  of  the  wood  supplied  to  Paterson ;  and  to  crown  all,  he 
settled  with  Paterson's  trustee  for  the  balance  remaining  due  to  Paterson'g 
estate  for  the  work  done  by  Paterson  at  the  building  for  the  sum  of  £95 ; 
while,  in  order  to  cfive  colour  to  the  defence  (he  has  instructed  his  agent  to 
state  in  this  case),  he  goes  behind  the  back  of  the  trustee  to  a  man  named 
Lauder,  and  obtains  from  him  a  receipt  for  £320,  which  he  has  the  audacity 
to  produce  to  the  Court  as  evidence  of  a  transaction  of  sale  between  him  and 
Paterson's  trustee.  It  was  amusing  to  see  the  astonishment  of  the  trustee, 
who  was  subsequently  examined,  when  this  pretended  receipt  was  shown 
him.  Finally,  the  aefr.  is  now,  as  proprietor,  finishing  the  tenement  of 
houses,  and  actually  in  possession  of  the  building  erected  by  pursuer.  On 
these  whole  grounds,  the  S.-S.  regards  the  defence  of  the  deir.  having  in 
this  matter  acted  as  agent  only  to  be  a  mere  pretence.  H.  C." 

^'  Edinburgh,  \21h  June  1874. — The  Sheriff  having  considered  this  process, 
dismisses  the  appeal  for  defr.,  adheres  to  the  interlocutor  appealed  against,  and 
decerns.  Patrick  Fraser. 

^'  Note, — The  Sheriff  has  not  had  the  advantage  of  any  debate  upon  the 
import  of  the  proof,  nor  any  reclaiming  petition  by  the  defr.  in  support  of  his 
apbeaL  Being  thus  left  Tiithout  assistance,  the  Sheriff  has  done  his  best  to 
judge  as  to  the  merits  of  the  case  ;  and  he  does  not  see  ground  to  disturb  the 
interlocutor  of  the  S.-S. 

"  That  the  work  was  done  is  not  disputed.  That  the  value  of  it  is  of  the  amount 
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claimed  is  proved  ;  and  if  the  quantum  of  damage  for  breach  of  contract  has, 
upon  the  evidence,  been  left  in  a  somewhat  vague  condition,  this  may  be  partly 
attributable  to  the  nature  of  the  case ;  and  this  claim  has  no  way  been  met  by 
the  defr. 

"  The  real  defence  set  up  is,  that  the  defr.  was  merely  an  agent,  acting  for  dis- 
closed principals,  and  that  he.  the  agent,  is  not  liable,  and  that  his  principals 
only  are  so.  This  is  a  good  aefence  in  law  if  true  in  fact.  But  it  is  not  true, 
there  being  no  such  principals  authorizing  him  to  act  as  their  agent ;  and  there- 
fore the  defr.  himself  is  personally  responsible. 

*•  The  acceptance  no  doubt  of  the  pursuer's  offer  dated  2nd  September  1871 
reads  as  follows  : — *  On  behalf  of  Messrs.  Paterson,  Crombie  &  Co.,  Greenock,  I 
hereby  accept  of  your  oflFer  of  the  9th  ulto.,  as  per  copy  annexed  hereto,  for  the 
erection  of  a  block  of  houses,'  etc.  The  offer  by  the  pursuer  was  addressed 
personally  to  the  defr. ;  and  it  dops  not  appear  that  he  made  any  explanation 
to  the  pursuer  as  to  who  the  Greenock  company  were.  It  turns  out  from  the 
proof  that  there  was  no  such  company.  The  defr.  himself  says,  *  There  was, 
60  far  as  I  know,  no  such  firm  as  Paterson,  Crombie  &  Co.,  Greenock.'  Im- 
mediately before  making  this  statement  the  defr.  deponed  that  the  partners  of 
PatersoD,  Crombie  &  Co.  *  were  Donald  Paterson,  joiner,  Greenock,  Daniel 

Crombie,  plasterer,  Port-Glasgow,  and  Miller,  builder,  Greenock.'    As 

regards  Crombie  and  Miller  the  defr.  says,  *  I  explain  that  Daniel  Crombie  died 
before  the  feu-contract  was  prepared,  and  I  never  knew  or  saw  anything  of 
Miller.  I  did  not  write  any  letters  to  Crombie  and  Miller,  as  to  this  transac- 
tion. I  did  not  make  any  inquiries  as  to  Crombie's  means  or  Miller's.'  Again, 
so  far  as  regards  Paterson,  it  appears  that  he  is  a  man  in  humble  circumstances, 
who  did  the  ioiner  work,  and  for  the  supplies  of  wood  to  whom  the  defr.  was 
cautioner.  The  defr.  paid  him  wages  for  aoing  the  joiner  work  of  this  very  house ; 
and  Paterson  expressly  depones  that  he  had  no  partnership  ^vith  any  one  in 
connection  with  the  building  at  Langlands  :  that  he  knew  nothing  about  the 
pui-suer  doing  the  mason  work,  and  that  he  did  not  employ  the  pursuer. 

"  Then  it  is  the  defr.  who  superintends  the  workmen  almost  every  day,  and 
gives  directions  to  the  pursuer  as  to  how  it  is  to  be  carried  on  ;  and  now  the 
defr.  has  got  possession  of  the  unfinished  building,  and  is  completing  it  for 
his  o\ni  behoof  ;  and,  not  the  least  curious  part  of  the  story,  is  tue  account  of 
the  way  in  which  he  says  he  has  become  proprietor.  He  swears  that  he  bought 
the  block  of  buildings  from  the  trustee  on  Paterson's  estate  on  the  2drd 
July  1873  ;  and  he  produces  a  receipt,  signed  by  a  person  of  the  name  of 
Lauder,  for  Mr.  Simpson,  the  trustee  on  Paterson's  estate,  in  the  following 
terms  : — *  Received  from  Mr.  John  Renton,  the  sum  of  £320,  being 
the  price  of  that  block  of  buildings  at  Langlands,  belonging  to  the  trust 
estate  of  Mr.  Donald  Paterson.— 23rd  July  1873.  (Signed)  pro  !>.  ^ 
Simpson,  trustee,  Robert  Lauder.'  Mr.  Simpson,  the  trustee,  gave  no 
authority  whatever  to  Lauder  to  sign  such  a  receipt  He  never  received 
j£320  as  stated  in  that  document,  nor  did  Lauder  ;  and  Mr.  Simpson  says 
that  he  is  very  astonished  to  see  it.  And  yet,  the  defr.  takes  possession  of 
the  house,  and  is  now  completing  it  as  his  own  property.  In  short,  the  defence 
set  up  in  this  case  is  a  device  of  a  not  very  creditable  character  to  escape  from 
liability  for  a  just  debt  P.  F." 

An  appeal  to  the  Court  of  Session  w^as  taken,  but  has  since  been  abandoned. 

Act, — Thomas  Macrobert, Alt. — Robert  RusseU, 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriff  CoMRiE  Thomsov. 
MOIR  V,  SHAW. — Qth  August  1874. 
This  was  a  complaint  at  the  instance  of  Andrew  Douglas,  farmer,  Corfeidly, 
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Kincardine  O'NeOy  a^nst  David  Moir,  farm-Bervant,  for  failure  to  enter  into 
the  complainer's  service  at  Whitsunday  last. 

Objection  was  taken  to  the  competency  of  the  complaint,  on  the  ground  that 
before  a  farm-servant  can  be  sued  under  the  Master  and  Servant  Act  for  failure 
to  commence  his  service^  it  is  necessary  that  the  contract  should  have  been  re- 
duced to  writing^  and  signed  by  both  parties. 

The  S.-S.  pronoimced  the  following  judgment,  repelling  that  objection,  sus- 
taining the  competency  of  the  complaint,  and  convicting  Moir  of  the  offence 
hbelled : — 

"This  is  a  complaint  under  the  'Master  and  Servant  Act  1867.'  The 
respt.  is  a  servant  in  husbandry,  and  the  ground  of  the  complaint  is,  that  after 
being  engaged  he  failed  to  commence  his  service.  The  engagement  was  verbal, 
and  the  objection  taken  by  the  respt.  is,  that  he  is  not  liable  to  be  proceeded 
against  under  the  statute  for  failure  to  enter  his  service  unless  the  engagement 
be  in  writingf  and  signed  by  both  parties.  The  question  thus  raised  is  evidently 
one  of  considerable  importance ;  because,  if  it  be  sustained,  the  result  is,  that  the 
Master  and  Servant  Act  has  no  application,  and  is  of  no  use  in  the  case  of 
servants  who  fail  to  enter  their  service  after  being  hired. 

''I  had  occasion  to  consider  the  same  point  three  years  ago,  in  the  case 
Hejidenon  v.  Davidson;  and  I  venture  now  to  repeat  the  judgment  which  I 
then  pronounced.  The  only  reason  why  I  feel  more  hesitation  now  in  sustain- 
ing this  complaint  than  I  did  then,  is  that,  in  a  footnote  to  Mr.  Eraser's  recent 
etlition  of  his  valuable  treatise  on  the  Law  of  Master  and  Servant,  the  learned 
author  seems  to  indicate  a  different  view.  There  is  no  one  to  whose  authority 
I  would  more  willingly  defer ;  but  it  appears  that  he  has  avoided  expressing 
any  opinion  of  his  own  on  the  subject,  and  has  merely  stated  what  he  conceives 
to  be  the  import  of  the  decision  in  the  English  case  which  I  mentioned  in  my 
former  judgment.  Mr.  Fraser  says  that  the  opinions  expressed  in  that  case 
were  *in  favour  of  the  necessity  of  writing.'  I  must  confess  that  I  cannot  dis- 
cover any  grounds  for  that  view.  The  two  judges  whose  opinions  are  reported 
were  Mr.  Justice  Willes  and  Mr.  Justice  Brett.  The  former  says  that  *it  is 
unnecessary  to  pronounce  an  opinion ;'  and  the  latter  savs, '  I  must  say  that  I 
have  very  congiderable  doubts  whether,  in  order  to  bring  the  case  within  the  late 
statute,  the  contract  need  be  such  as  would  have  given  jurisdiction*  under  one 
or  other  of  the  statutes  mentioned  in  the  Schedule,  *out  it  is  unnecessary  to 
decide  that  poinV  It  seems  to  me  that  no  light  can  be  gathered  from  a  negative 
decision  such  as  that  in  Orane  v.  Powell  (the  case  referred  to). 

*'  In  the  present  instance  there  was  an  unjustifiable  breach  of  bargain,  and 
the  respt.  must  pay  50s.  of  damages  and  50s.  of  expenses. 

*'  I  find  that  I  made  the  following  observations  m  the  case  to  which  I  have 
referred : — The  ground  on  which  the  objection  is  based  is  that  the  third  section 
of  the  recent  Act  limits  the  contracts  oi  service  to  which  it  applies  to  contracts 
'  within  the  meaning  of  the  enactments  described  in  the  first  Schedule  to  this 
Act,  or  some  or  one  of  them ;'  that  in  the  Act  which  refers  to  servants  in  hus- 
bandry, specified  in  the  Schedule  (4  Geo.  IV.  c.  34),  it  is  provided  that  if  a 
servant  shall  not  commence  his  seryice  according  to  his  contract,  and  is  pro- 
ceeded against,  the  contract  must  be  in  writing ;  and  that  that  provision  is  im- 
ported into  the  Act  of  1867.  There  is  undoubtedly  much  to  be  said  in  favour 
of  this  view,  and  the  Court  must  always  be  slow  to  extend  the  application  of  a 
penal  statute ;  but  I  have  arrived  at  the  conclusion  that  the  respt's.  contention 
IB  not  sound.  It  is  true  that  the  recent  statute  takes  no  cognizance  of  any  con- 
tract, and  deals  with  no  class  of  persons  who  are  not  within  the  meaning  of  the 
older  enactments.  Thus  it  doe^  not  apply  to  the  case  of  domestic  servants  nor 
to  factors,  etc.,  because  they  are  not  specified  in  the  statutes.  But  I  am  of 
opinion  that  the  object  of  the  3rd  clause  is  merely  to  define  the  hinds  of  con- 
tracts and  persons  to  whom  the  Act  is  to  apply,  that  it  goes  no  farther  than 
this,  and  aoes  not  import  all  the  provisions  of  former  statutes.  This  view 
appears  to  be  confinned  by  the  terms  of  the  interpretation  clause,  section  2, 
*the  words  "contract  of  service"  shall  include  any  contract  whether  in  writing 
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or  hj  parole'  That  clause^  as  I  have  said,  is  limited  by  section  3,  bnt  in  my 
opinion  it  is  only  limited  in  such  a  way  as  to  confine  the  application  of  the 
statute  to  certain  classes  of  servants.  The  only  authority  which  I  can  find 
bearing  on  the  subject  is  the  English  case  of  Crane  v.  PotoeU,  1st  December 
1868  (4  Law  Reports,  Common  Pleas).  The  point  raised  here  was  raised  in 
that  case,  although  not  decided,  but  the  indications  of  opinion  on  the  part  of 
the  learned  judges,  especially  Mr.  Justice  Brett,  seemed  to  have  been  favour- 
able to  the  view  which  I  have  adopted." 

Act— J.  Thomson. Alt, — A,  E,  Smith, 


SHERIFF  COURT  OF  ELGINSHIRE. 

Sheriff  Smith. 

PROCURATOR-FISCAL  V.  LAINO. — 6th  October  1874. 

Charge  of  Culpable  Homicide  held  irrelevant, — William  Laing,  a  farmer,  was 
charged  at  the  instance  of  the  Procurator-Fiscal  under  a  criminal  libel  in  the 
following  terms,  viz.  : — 

"  That  albeit  by  the  laws  of  this  and  of  every  other  well-governed  realm, 
culpable  homicide,  as  also  culpable  violation  or  neglect  of  duty,  whereby 
any  of  the  lieges  are  killed,  are  crimes  of  an  heinous  nature,  and  severely 
punishable  :  yet  true  it  is  and  of  verity,  that  the  said  William  Laing  is  guilty 
of  the  said  crimes,  or  of  one  or  other  of  tnem,  actor,  or  art  in  part :  in  so  far  as,  the 
said  William  Laing  being  engaged,  with  the  assistance  of  the  deceased  John 
Gerrie,  aged  15  years  or  thereby,  then  a  servant  in  his  employment,  and  others, 
in  making  an  excavation  or  pit  for  a  well  on  his  farm  of  Wallfield  aforesaid,  at 
a  place  about  twelve  yards  or  thereby  in  a  south-easterly  direction  from  the 
dwelling-house  thereof  ;  and  it  being  his  duty,  in  making  said  excavation  or 
pit,  or  causing  or  procuring  it  to  be  made,  to  take  all  necessary  precautions  for 
preventing  it  from  being  dangerous  to  the  lives  or  limbs  of  those  assisting  or 
employed  by  him  in  msucing  the  same,  and,  in  particular,  to  take  care  that  the 
slope  or  batter  of  the  sides  thereof  was  sufficiently  off  the  perpendicular  to 
render  shoreing  or  other  support  necessary,  or  else  to  construct  or  place,  or 
cause  to  be  constructed  or  placed,  a  timber  or  other  shoreing  or  lining,  or  other 
sufficient  support  or  supports,  against  the  sides  of  such  excavation  or  pit,  so  as 
to  prevent  tnem,  or  any  part  of  them,  slipping  or  falling  in,  and  enaangering 
the  lives  or  limbs  of  those  working  within  the  said  excavation  or  pit ;  vet  he, 
the  said  William  Laing,  having  caused  said  excavation  or  pit  to  be  carried  down 
to  a  depth  too  near  the  perpendicular  to  stand  in  safety  without  such  shoreing, 
lining,  or  other  support  or  supports  as  aforesaid,  culpably,  and  in  violation  or 
neglect  of  his  duty  aforesaid,  faued  or  omitted  to  construct  or  place,  or  cause  to  be 
constructed  or  placed,  any  timber  or  other  shoreing,  lining,  supports  or  support 
against  the  sides  of  the  said  excavation  or  pit,  and  in  consequence  of  his  saia  cul- 
pable violation  or  neglect  of  duty,  on  the  16th  day  of  July  1874,  or  on  one  or 
other  of  the  days  of  that  month,  or  of  June  immediately  preceding,  or  of  August 
immediately  following,  when  said  excavation  or  pit  had  been  carried  to  a  depth 
of  25  feet  or  thereby,  with  a  diameter  of  18  feet  6  inches  or  thereby  at  surface, 
of  14  feet  or  thereby  at  4  feet  or  thereby  from  surface,  and  of  8  feet  6  inches 
or  thereby  at  18  feet  6  inches  or  thereby  from  surface,  the  diameter  at  bottom 
being  to  the  prosecutor  unknown,  while  work  was  being  carried  on  within  the 
said  excavation  or  pit,  in  presence  and  under  the  personal  superintendeuce  of 
the  said  William  Laing,  and  while  the  said  John  Gerrie  was  engaged  in  the 
bottom  of  the  said  excavation  or  pit,  in  the  service  and  employment  of  the  said 
William  Laing,  and  under  his  personal  directions  or  supervision,  the  sides  of 
the  said  excavation  or  pit,  or  part  of  them,  gave  way,  and  fell  in  and  buried  and 
killed  the  said  John  Gerrie,  who  was  thus  bereaved  of  life  by  the  said  William 
Laing  through  his  culpable  violation  or  neglect  of  duty  as  aforesaid." 
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At  the  first  diet  under  the  libel  held  before  Sheriff-subetitute  Smith,  on  6th 
October  1874,  the  agent  for  the  panel  objected  to  the  relevancy  of  the  libel  on 
the  gionnd— l«t,  T^eit  the  description  of  the  soil  was  not  stated,  so  as  to  show 
the  necessity  of  sloping ;  2ndy  That  the  diameter  of  the  pit  below  the  eighteen 
feet  from  the  surface  was  stated  to  be  unknown  ;  and  3rd,  That  the  circum- 
stances stated  in  the  libel  did  not  infer  criminal  liability  against  the  accused. 

The  S.-S.,  after  hearing  parties,  sustained  these  objections,  and  pronounced  an 
interlocutor,  finding  that  the  averment  of  dutv  stated  in  the  libel  to  have 
been  incumbent  on  the  panel,  as  matter  of  lesal  obligation,  was  not  sustained 
by  the  facts  and  circumstances  therein  set  forth,  and  that  the  libel  was  irrele- 
vant to  sustain  the  conclusions  thereof  inferring  criminal  liability  against  the 
paneL    The  libel  was  therefore  dismissed. 

The  S.-S.  subjoined  to  his  interlocutor  the  following 

'*Note, — In  the  case  of  any  considerable  or  extensive  constructive  work 
beyond  the  personal  cognizance  and  skill  of  the  individual  operatives,  and  in 
which  they  have  to  trust  for  their  personal  safetv  to  the  arrangements  of  the 
employer,  a  duty  is  thrown  upon  the  latter  which  renders  him  responsible  for 
any  accident  occasioned  to  them  bv  his  fraud,  or  recklessness,  or  culpable  want 
of  proper  precaution.  The  case  of  John  Wilson,  30th  September  1852,  1  Irv., 
p.  84,  is  an  example  of  the  kind.  Wilson  was  proceeded  against  as  the  mason 
and  builder  who  nad  undertaken  the  work  which  formed  the  subject  of  the 
chaive  against  him. 

"  Sut  the  present  case  presents  very  important  elements  of  difference.  In 
the  first  place,  there  is  no  specific  mention  of  the  capacity  in  which  the  accused 
was  acting.  It  may  be  matter  of  inference  that  he  was  the  employer  of  the 
other  persons  mentioned,  but  this  is  nowhere  substantively  stated.  Then  the 
whole  operative  work  in  question,  namelv,  that  of  digging  a  pit  as  described  in 
the  libel,  was  plainly  and  necessarilv  under  the  eyes  and  knowledge  of  every 
person  concerned.  The  danger,  sucn  as  it  was,  was  visible  and  obvious  to  all 
of  them.  They  must  all  have  seen  and  known,  as  well  as  the  accused,  whatever 
could  be  seen  and  known  about  it,  and  thev  all  willingly  undertook  their  part 
in  what  was  going  on.  It  is  not  said  that  the  accused,  anv  more  than  the  others, 
had  any  reason  to  expect  an  accident.  Neither  is  it  said  or  indicated  that  he 
had  any  special  knowledge  superior  to,  or  different  from,  that  of  any  of  the 
other  persons  who  are  said  to  have  been  assisting  him,  or  that  there  was  any 
proper  croimd  on  which  they,  or  any  of  them,  threw,  or  were  entitled  to 
throw,  uie  charge  of  their  safety  more  on  him  than  on  themselves,  even  if  the 
relations  between  the  parties  were  more  clearly  stated  than  they  are. 

"  It  has  been  abundantly  held  that,  in  such  circumstances,  there  is  no  ground 
even  for  civil  liability  against  an  employer,  supposing  the  accused  in  the  pre- 
sent case  to  be  held  to  have  been  so.  Tne  principle  of  the  law  is  volenti  non 
fit  injurioy  and  where  the  will  is  freely  exercised,  with  full  opportunity  of 
knowledge  of  the  whole  circumstances,  the  application  of  this  principle  does 
not  seem  to  admit  of  any  (qualification.  The  decisions  on  the  point  will  be 
found  quoted  in  Mr.  Guthne  Smith's  work  on  the  Law  of  Reparationy  p.  72  et 
teq.  The  remarks  of  the  Lord  Justice-Clerk,  in  the  case  of  M'Neill  v.  IVcdlace, 
7th  July  1853,  15  D.  p.  818,  which  is  one  of  the  cases  so  quoted,  are  specially 
referred  to.  If  there  be  no  ground  for  civil  liability,  there  can  be  still  less 
ground  for  criminal  liability.  It  may  be  remarked  that  no  criminal  proceed- 
ings appear  to  have  been  resorted  to  m  any  of  these  cases. 

"  I  juiow  of  no  principle  requiring  an  employer,  as  an  absolute  legal  duty, 
without  re^rd  to  nis  personal  competency  in  ignorance,  and  under  criminal 
responsibility  for  failure,  to  take  in  every  case,  in  regard  to  persons  seeing  the 
risk,  such  as  it  was,  and  voluntarily  undertaking  it,  such  precautions  as  are 
mentioned  in  the  present  libel.  Inaeed,  there  are  cases  in  which  the  absence 
of  precaution  is  of  the  very  essence  of  the  employment.  Take,  for  example, 
Maccomo  going  into  the  lions'  den.  Yet,  in  theevent  of  hishavingbeen  destroyed, 
it  has  never  been  understood  that  his  employer  would  have  been  chargeable 
with  culpable  homicide.    These  considerations,  as  well  as  the  authorities  re- 
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ferred  to,  appear  to  be  all  against  the  view  of  any  legal  liability  on  behalf  of 
persons  voluntanly  undertaking  a  visible  risk.  In  the  absence,  therefore, 
of  any  distinct  judgment  overruling  these  authorities,  I  do  not  see  that  I 
can,  at  my  own  hand,  hold  or  lay  down  to  a  juiv  that  the  statement  of  the 
alleged  duty  of  the  accused  as  set  forth  in  the  libel  is  a  correct  statement  of  the 
law.  And  as,  at  this  stage  of  the  case,  I  must  pronounce  an  interlocutor  find- 
ing the  libel  relevant  or  otherwise,  I  think  that,  holding  these  views,  it  is  my 
duty  to  take  the  latter  course. 

"  The  libel  seems  to  be  otherwise  defective.  It  states,  as  one  of  the  grounds 
of  the  charge,  that  '  the  excavation  or  pit  was  carried  down  a  depth  too  near 
the  perpendicular  to  stand  in  safety.'  rassing  over,  however,  this  form  of  ex- 
pression, it  is  thought  that  the  minor  proposition  of  the  libel  should  have  been 
qualified  by  referring  to  or  describing  the  nature  of  the  ground.  In  some 
qualities  of  ground,  such  as  stiff  clay  or  rock,  there  might  have  been  no  risk  and 
no  need  either  of  slanting  the  sides  or  of  shoreing.  Even  as  stated  in  the  libel, 
the  pit  at  present  in  question  had  a  diameter  of  14  feet  at  4  feet  from  the  sor- 
fiEice,  which  at  a  depth  of  18  feet  was  reduced  to  8  feet  This  indicates  a  veiy 
considerable  intermediate  slope. 

'*  It  does  not  seem  to  affect  the  case,  as  libelled,  that  the  unfortunate  lad  who 
was  killed  was  only  fifteen  years  of  age.  This  does  not,  in  regard  to  such  a 
matter  as  digging  a  pit — one  of  the  simplest  known  operations — make  him 
necessarily  less  intelligent  or  more  ignorant  than  the  others.  If  he  were,  and 
if  any  ])art  or  charge  were  intended  to  have  been  founded  on  his  youth,  or  on 
his  having  been  led  or  coerced  by  the  accused,  this  should  have  been  set  fortL 
There  is  no  indication  of  anything  of  the  kind. 

'^  The  necessity  of  proceeding  on  clear  and  well-defined  principles,  where  the 
grounds  of  charges,  such  as  the  present,  are  of  a  novel  or  unprecedented  nature, 
IS  shown  in  the  remarks  of  Lord  Naaves,  in  the  case  of  Buchan,  bih.  May  1863, 
4  Irvine,  p.  392.  D.  M.  S." 

Act. — Procurator-Fiscal Alt, — D.  Forsyth, 
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Sheriff  Lees. 

QiBB  V,  Jenkins. — I3th  October  1874 

Professional  Fees — Medical  Act  of  1858. — ^The  question  raised  in  this  case  was 
whether  a  physician  who  is  not  registered  as  a  surgeon  is  entitled  to  recover 
charges  for  surgical  services  ?  The  facts  of  the  case  are  narrated  by  the  S.-S., 
who  made  avizandum  with  the  case  and  gave  judgment  as  follows  : — 

''  In  this  action,  the  pursuer  claims  eight  guineas  as  his  fee  for  performing 
a  double  amputation  on  the  defr.'s  son,  and  for  '  expenses  incurred  in  pro- 
curing the  assistance  of  two  medical  men  at  the  operation,'  and  for  cost  *  in- 
curred for  bandages,  medicines,'  etc  This  claim  is  resisted  by  the  defr.  on 
the  ground  that  the  pursuer  is  not  entitled  to  charge  for  suigical  services.  By 
the  32d  section  of  the  Medical  Act  of  1858  it  is  enacted  that  after  tiie  1st  Janu- 
ary 1859  no  person  shall  be  entitled  to  recover  charges  for  medical  or  sui^cal 
services  unless  he  is  registered  under  the  statute.  The  pursuer  is  registeied 
under  the  Act  as  a  licentiate  of  the  Royal  College  of  Physicians  of  Edinburgh, 
but  in  no  other  capacity ;  and  the  defr.  contends  that,  as  the  services  rendered 
on  this  occasion  were  purely  surgical,  and  as  the  pursuer  is  not  registered  as 
holding  any  suigical  qualification,  he  is  not  entitlea  to  recover  in  a  court  of  law 
any  charges  for  such  service&  The  settlement  of  this  point  depends  mainly  on 
the  words  of  the  Slst  section  of  the  Act.  By  that  clause  it  is  provided  that 
^  every  person  registered  under  this  Act  shall  be  entitled,  according  to  his 
qualification  or  qualifications,  to  practise  medicine  or  surgery,  or  medicine  and 
surgery,  as  the  case  may  be,  in  any  part  of  Her  Majesty's  donunions,  and  to 
demand  and  recover  in  any  court  of  law,  with  full  coste  of  suit^  reasonable 
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charges  for  profesdoniLl  aid,  advice  and  visits,  and  the  cost  of  any  medicines, 
or  other  medical  or  surgical  appliances  rendered  or  supplied  by  him  to  his 
patients.' 

"  Three  readings  of  these  words  are  given  by  the  parties.  The  defr.  con- 
tends that  the  words  must  be  read  as  meaning  that  no  person  can  recover  charges 
for  services  rendered  under  a  qualification  which  does  not  appear  on  the  register ; 
while  the  pursuer  maintains  that  the  section  is  to  be  read  as  allowing  any  per- 
son who  is  on  the  register  to  recover  charges  for  services  though  rendered  under 
a  qualification  which  he  does  not  possess  ;  or,  at  any  rate,  under  a  qualification 
which  he  possesses,  but  which  he  nas  not  registered. 

"  The  first  contention  of  the  pursuer  is,  I  think,  wild.  The  'rauon  d'Hre  of 
the  statute,  as  stated  in  its  preamble,  is — *  Whereas  it  is  expedient  that  persons 
requiring  medical  aid  should  be  enabled  to  distinguish  qualified  from  unqualified 
practitioners  :  be  it  therefore  enacted/  etc.  And  then  comes  a  series  of  clauses 
carefully  framed  to  carry  out  this  design.  But,  if  it  were  held  that  an  apothe- 
cary or  a  physician  is  enabled  by  this  Act  to  recover  fees  for  trying  to  perform 
surgical  operations  with  an  utterly  insufficient  knowledge  of  that  branch  of  the 
profession,  the  result  would  be  that  the  Act  would  be  held  as  legali2ing  the 
very  evils  it  was  enacted  to  destroy.  Further,  every  word  of  a  statute  must, 
if  possible,  receive  a  meaning,  and  its  due  meaning  and  efiect.  But  if  the  pur- 
suer's reading  of  the  words  of  the  31st  section  be  correct,  then  the  words  '  ac- 
cording to  his  qualification  or  qualifications/  '  medicine  or  surgery,'  and  *  as 
the  case  may  be,'  lose  all  meaning  and  the  effect  thev  otherwise  unmistakably 
have.  If  such  had  been  the  intention  of  the  Le^slature,  the  words  I  have 
mentioned  would  have  been  omitted,  and  the  section  would  have  read  thus — 
'  Every  person  registered  under  this  Act  shall  be  entitle  to  practise  medicine 
and  surgery  in  any  part  of  Her  Majesty's  dominions/  etc.  In  other  words,  if 
the  statute  had  been  intended  to  declare  that  though  a  person  is  only  either  a 
phvsician  or  a  surgeon  he  may  practise  in  both  capacities,  then  it  would  pro- 
Sably  have  said  so,  and  not  have  said  the  opposite,  as  it  has  done. 

"  The  other  contention  of  the  pursuer  has  more  to  be  said  in  its  favour  ;  for 
if  a  person  possesses  the  qualifications  (in  other  words,  the  skill)  of  a  surgeon, 
and  IS  actually  on  the  register  as  a  physician,  it  might  seem  immaterial  to  the 
patient,  and  superfluous  for  the  physician,  to  register  his  surgical  qualification 
also,  and  hard  to  deny  him  the  right  to  recover  reasonable  charges  lor  bene- 
ficial services  rendered  in  that  capacity.  But  this  contention,  appears  to  me 
quite  erroneous.  It  is  based  on  a  somewhat  forced  and  unnatural  reading  of 
me  words  of  the  section,  and  it  is  more  than  counterbalanced  by  various  weighty 
considerations.  If  it  were  sound,  the  same  reasoning  carried  further  would 
justify  the  description  of  the  Act  itself  as  hard,  since  it  denies  to  an  unregistered 
person,  however  skilful,  the  ri^ht  to  recover  charges  for  medical  or  surreal 
services.  In  the  second  place,  it  would  nullify  the  object  of  the  statute.  That 
object  is  avowedly  the  security  of  the  patient :  it  is  to  enable  him  to  select  a 
person  in  whose  skill  in  medicine  or  sui^ry  he  can  confide — so  far  as  skill  can 
De  guaranteed  by  the  assurance  that  it  was  once  possessed.  But  it  is  hopeless 
to  predicate  whether  or  not  a  person  has  the  desiderated  skill,  when  the  silence 
of  the  register  on  the  point  may  as  well  mean  that  he  does  not  possess  the 
qualification  as  that  he  has  it  but  has  not  r^^istered  it.  In  the  third  place,  if 
Uie  pursuer's  contention  were  sound,  it  wouM  defeat  the  plan  and  policy  of  the 
statute,  which  places  the  decision  as  to  a  person's  qualifications  in  me^cine  or 
surgery  in  a  body  of  skilled  medical  men.  The  Act  supplies  a  list  of  the  colleges 
and  other  learned  bodies  whose  diplomas  are  to  be  recognised  as  furnishing 
a  qualification  on  which  the  holder  inay  be  registered.  But,  as  the  standard  of 
knowledge  required  to  obtain  these  diplomas  may  by  some  college,  etc.,  be  un- 
duly lowered,  sections  20  and  21  provide  a  means  by  which  the  privilege  accorded 
to  that  college,  etc.,  is  to  be  withheld  from  it  till  the  standard  of  attainments  is 
again  raised.  The  primary  moving  body  in  that  matter  is  to  be  the  Medical 
Council,  i,e,,  a  committee  of  the  most  distinfifuished  men  in  the  medical  pro- 
fession.   Again,  if  a  person  desires  to  have  nis  name  put  on  the  register,  he 
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mnfit  satisfy  the  Re^strar  that  he  poesesses  the  requisite  qualification ;  and  if 
the  Refi;i8trar'8  view  be  adyerse  to  the  applicant,  he  may  appeal  to  the  Medical 
Council.  The  providing  such  appeal  implies  that  questions  of  difficulty  as  t« 
the  sufficiency  of  the  qualification  may  arise.  But  if  the  contention  of  the 
pursuer  were  sound,  the  delicate  duty  of  deciding  such  a  point  might  be  thross 
in  the  most  summary  way  on  any  judge.  The  Legislature,  however,  aeems 
(and  very  properly)  to  have  preferred  that  the  decision  of  such  a  point  should 
rest  with  the  Medical  CounciL  It  has  disallowed  any  person  to  sue  for  i^ 
muneration  for  medical  or  surgical  services,  unless  his  qualification  has  reccaved 
the  imprimatur  of  the  Registrar  or  the  Medical  Council ;  and,  in  any  view,  it 
has  withheld  from  courts  of  law  the  power  of  looking  at  a  person's  medical  <jr 
surgical  qualification  unless  his  name  apnears  on  the  register. 

^*  But  a  judge  is  just  as  fit  to  decide  wnether  a  person  ^ssesses  a  medical  <^r 
surgical  qualification,  as  the  case  may  be,  if  that  person  is  not  on  the  legiEter 
at  all,  as  where  he  is,  but  only  on  one  qualification.  And  yet,  the  ]>ur8iier  coo- 
tends  that  though  I  would  have  been  debarred  from  considering  his  qualifica- 
tion if  he  had  not  been  on  the  register  at  all,  yet  as  he  is  on  the  register  on  one 
qualification,  I  am  by  that  circumstance  authorised  and  fitted  to  decide  whether 
he  has  any  other  qualification  sufficient  to  justify  him  in  suing  on  it,  tjt^  in 
registering  it.  I  think  such  a  contention  is  quite  unsound,  and  it  might  lead 
to  ludicrous  results.  Judges,  like  doctors,  may  differ ;  and  different  judges 
might  take  different  views  as  to  the  qualifications  of  a  ]>ractitioner.  His  patientB 
might,  and  probably  would,  reside  m  different  judicial  districts ;  ana  aa  the 
courts  in  which  he  would  sue  to  recover  his  fees  would  be  determined  by  the 
domicile  of  the  patients,  it  might  occur  that  the  same  person  might  be* held 
entitled  to  charge  for  surgical  or  medical  services  rendered  on  one  side  of  a  road 
or  river,  but  not  for  those  rendered  on  the  other.  Then,  again,  it  would  he 
hard  if  every  judge  agreed  in  holding  a  person  entitled  to  sue  on  a  qualification 
which  the  Registrar  and  Medical  Council  refused  to  recognise  and  could  not  be 
compelled  to  register.  Lastly,  there  is  no  hardship  in  requiring  a  person  who 
really  possesses  a  surgical  or  medical  qualification  to  register  it  also  before  he 
practises  on  it.    The  cost  is  only  five  shillings,  and  the  trouble  is  very  sli^L 

*^  For  these  and  other  reasons,  I  think  that  tne  defender  is  right  in  maintain- 
ing that  the  legitimate  and  onl^  wav  of  reading  the  words  of  uie  3l8t  section 
of  the  Medical  Act  is  as  implying  that  a  medic^il  man  is  entitled  to  recover  in 
a  court  of  law  charges  for  services  only  when  rendered  under  a  qualification 
which  appears  on  the  register. 

'*  The  point,  indeed,  is  a  somewhat  novel  one.  The  case  most  closely  in 
point,  of  any  I  have  heen  able  to  find,  is  that  of  Leman  v.  Fletcher,  2nd  May 
1873,  42  Law  Journal  (N.S.),  p.  214,  in  which  the  Court  of  Queen's  Bench  hel^ 
that  a  registered  surgeon  cannot  recover  chafes  for  medical  advice  and  attend- 
ance or  medicines  administered  in  the  cure  of  diseases  and  complaints  which  do 
not  require  surgical  treatment,  though  he  can  if  the  case  is  a  surgical  one.  In 
the  present  case,  the  services  rendered  and  the  expenses  incurred  were  for  a 
matter  purely  surgical ;  and  as  the  pursuer  is  only  registered  on  a  medical 
qualification,  I  hold  in  law  that  he  is  not  entitled  to  recover  charges  for  such 
services,  and  I  therefore  assoilzie  the  defr.  But,  as  this  plea  of  his  that 
I  have  now  sustained  was  only  raised  at  the  conclusion  of  the  proof  on  the 
matter  of  employment,  and  as  he  was  unsuccessful  in  that  proof,  and  consider- 
ing also  that  he  has  got  the  pursuer's  services  gratis,  I  shall  not  allow  him 
any  costs." 

Act, — FatUds,  Glasgow, Alt, — A,  Y.  Bose,  Airdrie. 


Erratum. — In  the  report  of  the  case  of  BurreWs  Trustee  v.  Clark  and  Bowe 
for  the  word  *'  criminal"  in  the  twelfth  line  from  the  foot  of  page  499  read 
**  commercial." 
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THE  "THREE  EULES  OF  WASHINGTON"  VIEWED  IN 
THEIR  RELATION  TO  INTERNATIONAL  ARBITRATION.^ 

Gentlemen, — In  a  paper  which,  as  a  member  of  the  second  com- 
mission cCitude  appointed  by  the  Institute  of  International  Law  in 
September  1873, 1  presented  to  the  Conference  at  Geneva  in  Septem- 
ber last,  I  stated  pretty  fully  the  opinion  which,  after  much  considera- 
tion, I  had  formed  of  the  famous  "  Three  Rules  of  Washington." 

As  that  paper  has  been  printed  by  the  Institute,  both  in  English 
and  in  French,  I  hope  to  have  the  pleasure  of  presenting  copies  of 
it  to  you  in  the  course  of  the  session ;  and  I  recur  to  the  subject 
at  present  only  for  the  purpose  of  rendering  intelligible  what  I  wish 
to  say  to  you  on  the  subject  of  International  Arbitration. 

When  I  tell  you  that  I  objected  to  these  rules  not  only  in  their  de- 
tails but  on  principle,  you  will  not  be  surprised  to  learn  that  my  views 
met  with  little  acceptance  at  Geneva;  and  when  I  add  that  my  objec- 
tions applied  not  only  to  the  rules  themselves,  but  extended  to  the 
Foreign  Enlistment  Acts,  both  English  and  American,  to  which 
the  rules  gave  partial  recognition  by  treaty,  I  shall  not  be  surprised 
if  the  misapprehensions  with  reference  to  the  bearing  of  my  views 
on  the  subject  of  arbitration,  which  I  cannot  but  think  influenced 
the  minds  of  my  learned  colleagues,  should  show  themselves 
amongst  you.  The  rules  of  Washington,  and  the  conceptions  of 
foreign  policy  on  which  they  rest,  have  got  so  bound  up  in  men's 
minds  with  all  modern  schemes  and  expedients  for  averting  and 
circumscribing  the  horrors  of  war,  that  he  who  ventures  to  raise  his 
voice  against  them  runs  the  risk  of  being  looked  upon  as  little 
better  than  an  incendiary  who  seeks  to  spread  a  conflagration  which 
better  men  are  striving  to  extinguisk     The  advocate  of  a  doctrine 

*  Introdnctory  Lecture  delivered  by  Professor  Lorimer  to  tte  Class  of  Public  Law 
in  the  Unlreraity  of  Edinburgh  on  the  3d  November. 
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which  exposes  him,  however  unjustly,  to  such  an  imputation  can 
look  for  little  sympathy  from  philanthropists,  and  I  almost  doubt 
whether  my  friends  of  the  Peace  Society,  who  used  to  think  rather 
well  of  me,  would  now  be  disposed  to  admit  me  into  their  ranks.  And 
yet,  gentlemen,  I  believe  that  both  the  philanthropists  and  the  Peace 
Society  would  be  wrong  in  this,  as  in  a  good  many  other  matters  I 
could  mention ;  for  it  is  in  pursuance  of  their  own  objects  and  in 
accordance  with  their  own  principles,  if  they  understood  them 
rightly, — by  which  I  mean,  of  course,  if  they  understood  them  as  I 
understand  them, — that  I  object  both  to  the  rules  of  Washington 
and  to  the  Foreign  Enlistment  Acts.  I  object  to  these  so-called 
pacific  arrangements, in  the  name  of  peace:  I  object  to  these  so-called 
progressive  aiTangements,  in  the  name  of  progress :  and  I  object  to 
these  so-called  neutral  arrangements,  in  the  name  of  neutrality.  Their 
primary  principle — that  of  preventing  intervention,  both  public  and 
private,  in  every  form,  and  leaving  the  belligerents  to  tear  each 
other  to  pieces  in  isolation,  with  such  weapons  as  they  chance  to 
have  at  hand,  or  have  had  the  foresight  to  provide  in  anticipation 
of  the  war,  I  regard  as  unsound  from  an  international,  as  Lord 
Palmerston  regarded  it  as  unsound  from  a  national  point  of  view^,  in 
all  circumstances  in  which  the  impotence  of  friendly  states  does 
not  render  it  inevitable.  In  the  exceptional  circumstances  in  which 
it  is  inevitable,  I  regard  the  secondary  principle  which  these  enact- 
ments call  into  play,  the  principle,  namely,  of  burdening  neutral 
states  with  engagements  for  the  conduct  of  private  persons  which 
they  cannot  fuMl,  and  binding  them  to  suspend  the  action  of  the 
economic  laws  of  supply  and  demand  which  they  cannot  con- 
trol, as  equally  unsound  and  inexpedient 

Though  we  talk  of  these  rules  as  rules  for  the  protection  of 
neutrality,  they  are  in  reality  belligerent  rules — rules  which  on 
every  occasion  of  their  recognition  have  been  dictated  by  bel- 
ligerents,— or  rather  I  ought  to  say  by  the  stronger  belligerent  for 
the  time  being,  in  whose  favour  alone  they  really  operate  If 
it  were  possible  to  act  up  to  them  and  to  work  them  out  to 
their  logical  results,  though  their  effect  would  be  to  annihilate 
neutral  trade,  they  might  still  be  defended  from  a  neutral  point  of 
view.  Peace,  it  might  be  said,  is  better  than  trade ;  and  these  rules 
at  any  rate  protect  the  neutral  state  from  the  contagion  of  belliger- 
ency. However  unfair  they  may  be  to  the  weaker  belligerent, 
whom  they  cut  off  from  the  markets  of  the  world,  and  consequently 
from  the  means  of  self-defence  which  still  remain  to  liim,  they  act 
as  an  effective  quarantine  on  war.  But  it  is  not  possible  to  act  up 
to  them,  it  is  not  possible  to  develop  them,  because  it  is  not 
possible  to  establish  the  absolute  isolation  which  their  principles 
desiderate.  The  ties  of  sympathy  and  interest  which  bind  friends 
and  neighbours,  it  may  be  blood-relatives,  together,  cannot  be  cut 
asunder  by  artificial  means.  **Love  laughs  at  locksmiths;"  and 
trade  will  prove  stronger  than  any  barriers  you  can  erect  against  it. 


THEIR  RELATION   TO  INTERNATIONAL  ARBITRATION.  623 

Sympathy  and  interest  rest  upon  nature,  and  if  in  grasping  at  what 
appears  to  be  immediate  utility  you  pass  neutrality  laws  which 
violate  natural  impulses  and  tendencies,  nature  will  vindicate  her 
rights  by  irregular  means. 

"  Naturam  expelles  furcH,  tamen  usque  recurret." 

The  more  we  attempt  this  impossibility,  by  magnifying  our  profes- 
sions and  multiplying  our  promises,  the  less  we  perform  it.  We 
simply  increase  our  entanglements  and  add  to  the  weight  of  our  lia- 
bilities for  failure.  If  we  had  promised  less  at  Washington  we  should 
have  paid  less  at  Geneva ;  and  if  we  had  promised  more — to  prevent 
trading  in  contraband,  for  example,  as  is  now  being  urged  upon  us, 
— ^we  should  have  paid  more.  And  yet  there  seems  nothing  that 
neutrals  are  not  ready  to  promise  now-a-days.  "  Promising  is  the 
very  air  o'  the  time.  ...  To  promise  is  most  courtly  and 
fashionable,"  I  fear  I  may  add  even  with  some  in  whose  eyes  "  per- 
formance is  a  kind  of  will,  or  testament,  which  argues  a  great  sick- 
ness in  his  judgment  that  makes  it."  ^ 

My  principle,  then,  which  I  oppose  to  the  principle  of  the  "  Three 
Rules,"  and  which  I  venture  to  extend  to  recent  municipal  legislation 
on  the  subject  of  neutrality,  is  the  principle  of  freedom  of  trade, 
and  I  maintain  that  the  entanglements  of  neutrals,  and  the  conse- 
quent risks  of  their  being  involved  in  wars,  or  subjected  to  the  pay- 
ment of  damages  to  successful  belligerents  at  their  termination, 
increase  in  a  direct  ratio  to  the  extent  and  diflBculty  of  the  obliga- 
tions which  they  undertake. 

Let  us  begin  at  the  beginning : — The  lowest  form  of  obligation 
which  the  state  desirous  of  remaining  at  peace  could  undertake 
would  be  eflFect^d  by — 

(a)  A  proclamation  of  neutrality  by  which  it  announced  its 
ovm  determination  to  abstain  from  taking  part  in  its  corporate 
capacity  vj-Uh  either  belligerent.  Now  I  scent  danger  even  in  such 
a  proclamation  as  this,  and  I  see  no  necessity  for  issuing  it.  No 
natural  obligation,  so  far  as  I  can  see,  lies  upon  a  state  which 
desires  to  abstain  from  a  war  in  which  it  is  not  already  involved, 
to  say  anything  on  the  subject  of  that  war  at  all.  So  long  as 
the  state  at  peace  professes  nothing,  and  makes  no  promises  of 
any  kind,  to  either  belligerent,  its  attitude  to  both  continues  to  be 
that  of  a  friend;  and  a  friend  is  not  called  upon  to  proclaim,  at 
the  outset,  either  that  he  will  interfere  or  that  he  will  not  interfere 
in  a  quarrel  which  has  arisen  between  two  friends.  If  he  thrusts 
them  from  him,  and  tells  them  that  he  can  have  nothing  to  do 
with  either  of  them  whilst  the  war  lasts,  he  tells  them  in  effect 
that  he  thinks  them  both  in  the  wrong,  and  he  insults  and  offends 
both  of  them,  more  or  less.  That  such  is  the  practical  effect  of  the 
proceeding  is  proved  by  the  fact  that  belligerents  are  rarely,  if  ever, 
on  cordial  terms  with  neutrals.  They  always  regard  them  as  less 
than  friends.      Moreover,  the  neutral  who  partially  prejudges  a 

*  Timon  of  Athetur,  Act  v.  Scene  1. 
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caiise  of  which  he  knows  little,  and  anticipates  the  current  of  events, 
very  probably  fails  in  his  duty  to  one  belligerent,  and  it  may  even 
be  to  both,  by  assuming  either  that  they  are  unworthy  of  his  aid, 
or  that  it  will  continue  to  be  impossible  for  him  to  afford  it.  Even 
if  he  does  not  intervene  in  the  war,  he  may  intervene  in  arranging  the 
treaty  of  peace,  and  there  have  been  cases  recently  in  which  inter- 
vention at  that  stage  might,  I  believe,  have  been  attended  with 
'  excellent  results.  All  that  he  is  called  upon  to  do  at  the  outset  is 
to  indicate  no  opinion  on  the  merits  of  the  question  at  issue  between 
them,  and  to  express  to  them,  in  the  most  courteous  terms,  his 
regret  that  for  the  present  he  cannot  aid  them  in  solving  it.  His 
relation  to  them  as  their  common  friend  thus  remains  unaltered, 
both  continue  to  regard  him  with  favour  as  a  possible  ally,  and  he 
is  shut  out  by  no  obligation  from  such  opportunities  of  usefulness 
as  may  open  to  him  in  future. 

It  may  be  said  that  such  a  proclamation  is  merely  a  municipal 
proceeding,  which  the  state  adopts  for  the  information  and  guidance 
of  its  own  citizens ;  nay,  further,  that  the  state  is  entitled  to  regu- 
late the  conduct  of  its  citizens  by  passing  what  municipal  laws  it 
chooses,  without  affecting  its  position  to  the  external  world.  But 
the  municipal  character  of  such  a  proclamation  is  sacrificed  by  the 
mere  fact  of  its  intimation,  whereas,  if  it  is  not  intimated,  no  inter- 
national advantages  can  flow  from  it.  But  assume  that  it  is  not  in- 
timated, and  that,  technically,  it  thus  retains  its  municipal  character : — 
it  is  a  mistake  to  suppose  that  actions,  whether  of  a  municipal  execu- 
tive or  a  municipal  legislature,  imply  no  measure  of  international  re- 
sponsibility. States  always  are,  in  point  of  fact,  held  responsible 
for  the  execution  of  such  municipal  orders,  or  laws,  as  draw  inter- 
national consequences  after  them ;  and  to  a  certain  extent  they  are 
justly  so  held  responsible,  because  the  execution  of  their  own  laws 
is  the  condition  of  their  recognition  as  members  of  the  family  of 
states,  and  of  their  continuing  to  hold  the  status  which  they  have 
acquired.  The  right  to  change  its  municipal  laws  at  pleasure 
belongs  unquestionably  to  the  character  of  an  independent  state,  but 
the  duty  of  enforcing  them,  as  they  exist,  is  an  international  obliga- 
tion wherever  they  have  international  effects ;  and  I  never  had  the 
least  sympathy  with  those  who  contended  that  England  was  not 
bound  to  enforce  the  Foreign  Enlistment  Act  on  the  plea  that  it 
was  a  municipal  enactment  If  we  could  not  enforce  it,  the  only 
course  open  to  us  was  to  repeal  it,  and  leave  foreign  states  to  con- 
sult their  interest,  or  supposed  interest,  in  the  altered  circumstances 
which  thence  arose.  We  were  not  bound  to  intimate  the  change 
wliioh  we  saw  fit  to  make  in  the  same  way  as  we  should  be  bound 
to  intimate  our  withdrawal  from  the  Treaty  ot  Washington.  It  Wiis 
for  foreign  states  to  discover  that  fact  for  themselves ;  and  one  of 
the  leading  objects  of  diplomacy  is  to  watch  the  domestic  legislation 
of  neighbouring  states.  The  moment  it  was  repealed  we  were  free 
"  ^m  its  obligations )  but  up  to  that  moment  foreign  states  were 
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entitled  to  trust  to  it,  and  to  expect  its  enforcement  at  our  hands. 
But  the  state  at  peace,  as  it  humbly  appears  to  me,  is  in  the 
fortunate  position  of  being  entitled  to  rest  on  its  oars.  The  question 
whether  it  is  to  row  in  the  one  boat  or  the  other  of  the  rival 
barques  is,  and  continues  to  be,  a  question  for  the  executive,  for 
the  simple  reason  that  it  is  a  question  of  peace  or  war.  The  legis- 
lature has  nothing  to  do  with  it,  and  the  executive  is  not  bound  to 
juatify  its  actions,  or  to  explain  its  intentions,  to  foreign  nations. 
In  constitutional  countries,  the  executive  may,  no  doubt,  be  called 
upon  by  the  legislature  to  explain  its  actions,  or  even  to  intimate 
its  intentions,  to  the  citizens  of  the  state;  and,  with  the  rapid 
spread  of  intelligence,  such  explanations,  when  given,  must  have 
their  effects  abroad.  They  may  generate  hopes  or  excite  suspicions. 
Still,  at  the  worst,  they  constitute  no  obligations  for  the  violation 
of  which  the  state  may  be  held  responsible,  as  it  may  for  the  viola- 
tion of  a  proclamation  which  it  has  intimated,  or  even  of  a 
municipal  enactment  which  it  has  placed  on  its  statute-book. 

Such  then,  as  it  seems  to  me,  are  the  objections  to  the  state 
undertaking  obligations  with  reference  to  its  own  conduct  in  its 
corporate  capacity. 

But  suppose  it  goes  further,  suppose  it  issues — (6)  A  proclamation 
in  which  it  promises  neutralUy  not  only  on  its  own  part  in  its  cor^ 
porate  capacity,  but  on  the  part  of  its  citizens  in  their  individual 
capacity  ;  and  that,  in  this  proclamation,  it  recites  a  legislative  enacts 
ment  in  which  it  defines  neutrality  in  this  wider  sense. 

The  leading  distinction  between  a  promise  limited  to  the  ac- 
tion of  the  state  itself,  and  a  promise  extending  to  the  actions  of 
private  citizens,  is,  that  the  former  may  be  kept,  whereas  the  latter, 
to  a  greater  or  lesser  extent,  must  be  broken.  A  state,  whether 
free  or  despotic,  must  be  assumed  to  be  able  to  control  its  own 
actions  and  those  of  its  officers,^  because  on  any  other  assumption 
than  this  it  ceases  to  be  capable  of  forming  the  contract  which  is 
implied  in  its  recognition.  But  the  most  despotic  state  in  the  world 
can  control  the  actions  of  its  citizens  only  to  a  limited  extent,  and 
the  freer  the  state  becomes  the  less  it  can  control  them.  Free 
countries  consequently  must  suffer  most  from  extending  their 
neutral  obligations  beyond  the  limits  of  their  corporate  action,  and 
our  own  country  and  America,  as  the  freest  at  present  existing,  will 
suffer  most  of  all.  In  this  simple  fact,  altogether  irrespective  of  the 
peculiarities  of  their  geographical  position  and  local  circumstances, 
we  have  an  explanation  of  the  opposition  of  interest,  or  supposed 
interest,  and  consequently  of  feeling,  which  unfortunately  exists,  in 
this  matter,  between  this  country  and  most  of  the  continental  states ; 

*  France,  e.g.,  must  be  assumed  to  have  been  able  to  prevent  the  Prefects  of  the 
Alpes  Maritimes  and  the  Basses-Pyrenees  from  aiding  the  Carlists  directly  in  the 
present  Spfinish  war  ;  but  she  could  not,  in  point  of  fact,  prevent  private  citizens  from 
sending  arms  or  going  themselves  to  aid  them,  and  by  the  existing  law  of  nations 
she  was  not  bound  to  do  so. 
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and  of  the  little  desire  which  America  exhibits  to  burden  herself  with 
farther  neutral  obligations,  notwithstanding  her  zeal  in  imposing 
them  upon  us.  But,  if  exceptional  in  degree,  our  interests  and  tho« 
of  America — which  as  neutrals  are  identical — are  not  exception-*.! 
in  kind.*  No  neutral  nation  can  bind  its  citizens,  in  point  of  fa  •*, 
as  it  can  bind  itself ;  and  every  fresh  responsibility  which  it  under- 
takes for  them  has  within  it  the  seeds  of  a  possible  war. 

It  is  on  this  ground  that  I  have  opposed,  in  the  paper  to  which  I 
referred,  the  proposal  of  the  German  government  to  extend  th^ 
*'  Three  Eules  "  so  as  to  include  the  prohibition  of  trade  in  contra- 
band of  war ;  and  that,  in  opposition  to  the  principles  of  these  roie?. 
I  have  maintained  that  the  only  ultimate  safety  for  neutrals  will 
be  found  to  consist  in  the  absolute  freedom  of  trade  between  thr 
inhabitants  of  neutral  and  belligerent  states.  I  am  aware,  as  I  have 
already  stated  to  you,  that  this  contention  involves  the  Foreiui. 
Enlistment  Acts  as  well  as  the  "  Rules ;"  and  that  it  practicali j 
amounts  to  a  proposal  that  we  should  recider  pour  mieux  satUer, — 
always  a  difficult  manceuvre.  But  I  by  no  means  admit  that  the 
provisions  of  these  acts  are  identical  with  those  of  the  law  of  nations* 
or  that  their  abandonment  involves  the  abandonment  of  that  law ; 
and  it  is  at  this  point  that  I  must  reluctantly  dissent  from  the 
resolutions  at  which  my  learned  colleagues  arrived  at  Geneva. 

The  first  of  these  resolutions  s^ts  forth  that  "  the  three  rules  of  the 
Treaty  of  Washington  of  8th  May  1871,  only  apply  the  recognised 
principle  of  the  law  of  nations,  that  it  is  the  duty  of  a  neutral  state, 
which  desires  to  remain  at  peace  and  in  amity  with  the  belligerents, 
and  to  enjoy  the  rights  of  neutrality,  to  abstain  from  taking  any 
part  in  the  war  by  affording  military  aid  to  one  or  both  of  the 
belligerents,  and  to  take  care  that  (veiller  k  ce  que)  no  acts  which 
would  constitute  such  co-operation  in  the  war  be  committed  by  any 
one  within  its  territory." 

The  latter  portion  of  this  resolution  does  not  seem  to  me  to 
embody  the  sense  in  which  neutrality  was  understood  by  Pro- 
fessor Bluntschli, — by  whom  it  probably  was  drawn  up, — so 
lately  as  1872 ;  for,  in  his  very  able  treatise  on  Modern  In- 
ternational law,2  published  in  that  year,  he  laid  down  that  the 
neutral  state  may  authorize  both  belligerents  to  levy  troops 
on  its  territories,  provided  it  favours  neither  of  them  (sec.  762), 
though  he  no  doubt  adds  that  it  will  do  better  to  forbid  enrol- 
ment altogether;  whereas,  as  regards  the  action  of  individuals  in 

*  In  reality  the  interests  of  all  the  Continental  States  which  are  likely  to  occupy 
the  position  of  neutrals  more  frequently  than  of  belligerents,  or  which  have  sea-bonJs 
QU  land-frontiers  beyond  what  they  can  conveniently  guard,  are  identical  with  ours. 
To  this  category  belong  prominently  Belgium,  Holland,  Italy  and  the  two  Scandi- 
navian States,  all  of  which  are  in  great  danger  of  being  sucked  into  a  war  the  moment 
that  a  powerful  belligerent  becomes  dissatisfied  with  their  conduct,  or  desirous  of  using 
it  as  an  apology  for  attacking  them.  On  the  other  hand,  I  do  not  see  that  even  power* 
ful  belligerent  states  as  a  body  can  gain  anything  by  rules  which  can  operate  only  in 
favour  of  one  of  them  at  a  time. 

■  Das  Moderne  Volkesrecht. 
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their  private  capacity,  he  had  formerly  stated  (sec.  755)  that 
"  even  a  sovereign  may  serve  as  an  officer  in  one  of  the  belligerent 
armies  without  the  state  of  which  he  is  sovereign  ceasing  to  be 
neutral."  But  without  tying  him  down  to  propositions  which 
possibly  may  have  been  dictated  by  the  formerly  existing  relations 
between  the  smaller  states  of  Germany,  that  the  prohibition  against 
enlistment  by  the  common  law  of  nations  up  to  1872  extended  only 
to  the  formation  of  bodies  of  volunteers  on  neutral  territory,  is 
abundantly  established  by  section  758,  "  When  individual  citizens 
of  a  neutral  statV'  he  says,  "  without  the  authority  of  their  govern- 
ment, and  of  their  own  initiative,  enter  the  service  of  one  of  the 
belligerents,  that  fact  does  not  constitute  a  breach  of  neutrality. 
These  persons,  naturally,  can  lay  no  claim  to  the  benefits  of  neu- 
trality, but  are  to  be  regarded  as  enemies.  The  neiUral  state,  however^ 
ought  not  to  suffer  volunteers  to  assemble  within  its  te^*i^tories  for  the 
purpose  of  joining  a  belligerent  power" 

This  latter  phrase  is  added  in  the  German  edition  of  1872  to  the 
section  as  it  appears  in  the  French  version  of  1870 ;  ^  but  M.  Blunt- 
schli  has  been  careful  to  retain  the  qualification  that  "  if  the  state 
which  did  not  forbid  them  acted  in  bona  fide,  it  incurred  no  respon- 
sibility." The  right  of  private  enlistment  by  separate  individuals 
thus  remained  untouched  by  the  new  consuetude,  and  the  state 
was  not  responsible  "  for  any  one  within  its  territory."  The  sale 
of  munitions  of  war  was  confessedly  beyond  the  scope  even  of  the 
Foreign  Enlistment  Acts  themselves.  The  only  direction,  then,  in 
which  modern  legislation  can  be  said  to  have  modified  the  law  of 
nations  is  in  introducing  the  "  duty  of  preventing  private  persons 
from  arming  ships  of  war  within  its  territories,  or  delivering  them 
to  one  of  the  belligerents."^ 

Now  this  proposition,  according  to  Bluntschli's  own  showing  (sec. 
763,  note)  is  no  older  than  that  against  private  enlistment.  Nay, 
it  is  a  year  younger,  for  it  was  first  heard  of  in  the  law  of  the 
United  States  of  1794,  whereas  Washington's  proclamation  of  the 
previous  year  (22nd  April  1793)  forbids  enlistment. 

Why,  then,  should  the  shorter  consuetude  have  produced  upon 
the  law  of  nations,  in  the  case  of  ships,  what  the  longer  con- 
suetude has  failed  to  effect  in  the  case  of  enlistment  ?  Is  the  one 
prohibition  more  reasonable  than  the  other  ?  If  I  may  fight  for  a 
belligerent  with  my  own  hands,  and  with  the  arms  which  I  con- 
structed and  carried  into  his  ranks  for  the  purpose,  why  should  I 
not  sell  a  ship  to  him,  and  allow  him  to  carry  it  off  at  his  own  risk, 
or  carry  it  to  him  without  risk  at  all  so  long  as  it  continues  to  be 
my  property,  and  I  have  not  otherwise  forfeited  my  neutral  rights  ? 

I  am  far  from  denying  that  the  law  of  nations  may  be  changed 
by  consuetude.  The  law  of  nations  is  a  consuetudinary  law,  and 
what  made  it  may  change  it.  But  I  cannot  see  that  the  law  of 
nations,  having  held  to  the  old  consuetude  in  other  directions, 

1  Droit  International  Codifi^.  *  Das  Modeme  Volkesrecht,  §  763. 
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can  be  held  to  have  changed  it  in  the  matter  of  ships,  merely 
because  two  nations  conceived  it  for  their  interest  to  pass 
municipal  enactments,  or  even  on  a  special  occasion  to  con- 
clude a  treaty  regarding  them.  The  Treaty  of  Washington  has 
no  doubt  made  an  exception  to  the  common  law  of  nations  as  re- 
gards ships  which  binds  America  and  this  country  till  they  shall 
choose  to  repeal  it,  either  by  mutual  consent  or  by  the  one  giving 
notice  of  withdrawal  to  the  other,  in  time  of  peace ;  but  it  is  surely 
a  strong  proposition  to  maintain  that  other  nations  are  either  to 
accept  it  in  the  meantime  as  part  of  the  common  law,  or  that  Eng- 
land and  America  are  bound  to  adhere  to  it,  and  to  develop  its 
principles  so  as  still  farther  to  increase  their  own  responsibilities 
and  those  of  all  other  neutral  nations.  If  England  .and  America 
should  arrive  at  the  conclusion  that  an  increase  of  responsibilities 
is  but  a  multiplication  of  sorrows,  they  are  as  much  entitled  to 
repeal  their  Foreign  Enlistment  Acts  as  they  were  to  pass  them, 
and  to  repudiate  the  Treaty  of  Washington  as  they  were  to  nego- 
tiate it ;  and  then  all  the  argument  from  consuetude  goes  the  other 
way,  and  the  law  of  nations  seeks  its  development  in  the  old  direc- 
tion of  freedom  in  place  of  restriction  of  trade  and  intercourse 
between  neutrals  and  belligerents. 

But  are  not  the  Foreign  Enlistment  Acts,  and  above  all  these  rules, 
inseparable  from  the  idea  of  arbitration  ?  was  it  not  on  the  basis 
which  they  laid  dgwn  that  the  arbitration  in  the  Alabama  case  took 
place  ?  and  could  there  have  been  any  arbitration  if  there  had  been 
no  such  rules  ?  My  reply  to  these  questions  is,  that  it  was  the  exist- 
ence otsrich  rules  that  very  nearly  wrecked  the  vessel  of  arbitration  al- 
together, and  that  rendered  the  results  of  the  voyage  so  unsatisfactory, 
that,  whilst  they  continue  in  force,  she  in  very  unlikely  to  be  launched 
again,  by  us  at  all  events.  A  single  moment's  reflection,  I  think, 
will  convince  you  that  these  rules  of  law,  and  the  tribunal  by  which 
they  were  administered,  were  no  more  dependent  on  each  other  than 
any  other  rules  of  law  and  any  other  tribunal  In  condemning 
the  rules  I  no  more  condemn  arbitration  than  in  condemning  the 
law  of  entail  I  should  condemn  the  Court  of  Session.  And  if  they 
are  independent  of  each  other  in  practice,  the  rules  and  arbitration 
are  in  principle  positively  opposed;  for  the  rules  rest  on  the 
principle  of  non-intervention,  and  arbitration  rests  on  the  principle 
of  intervention.  So  far  from  being  shut  out,  then,  from  the 
advocacy  of  arbitration  by  my  repudiation  of  the  rules,  the  door  to 
arbitration,  and  to  every  other  form  of  international  action  with  a  view 
to  the  avoidance  of  war,  stands  logically  open  to  me,  whereas  my 
opponents  have  found  it  necessary  to  climb  over  it  by  the  help  of 
the  very  principle  which  they  previously  decried. 

These  remarks,  I  trust,  will  explain  to  you  what  might  otherwise 
seem  to  be  the  discrepancy  between  the  position  which  I  hold  as  an 
opponent  to  the  farther  extension  of  neutral  obligations,  and  even  to 
their  retention  on  the  footing  on  which  they  have  been  placed  by 
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the  Foreign  Enlistment  Acts  and  the  Treaty  of  Washington,  and 
the  position  which  I  have  long  held  as  an  advocate  for  such  inter- 
national  organization  as  might  ultimately  render  possible  the  forma* 
tion  of  permanent  and  self-vindicating  international  institutions, 
both  legislative  and  judicial  I  still  believe  it  to  be  in  that  direction 
alone  that  we  can  look  for  any  means  which  can  by  possibility  prove 
efficacious  in  substituting  reason  for  force  in  the  decision  of  inter- 
national differences  of  the  magnitude  that  have  hitherto  given  rise 
to  war.  I  shall  afterwards  endeavour  to  explain  to  you  the  grounds 
on  which  I  hope  that  such  means  may  not  ultimately  be  beyond 
the  reach  of  the  growing  intelligence  and  civilization  of  mankind. 
In  the  meantime  let  us  look  at  the  expedient  which  is  offered  to  us 
by  the  stage  of  intelligence  and  civilization  wliich  we  have  reached, 
and  try  to  discover  within  what  limits  we  may  hope  that  it  will 
prove  usefuL 

Courts  of  Arbitration. 

The  success  which  attended  the  proceedings  at  Geneva  in  1872, 
under  the  Treaty  of  Washington  of  the  previous  year,  has  led  many 
to  imagine  that  all,  or  almost  all,  the  objects  contemplated  by  the 
advocates  of  permanent  international  institutions  may  be  accom- 
plished on  far  easier  terms  by  the  appointment  of  a  court  of 
arbiters  to  judge  of  each  special  case  as  it  arises.  To  this  opinion 
I  can  subscribe  only  very  partially,  and  with  many  reservations. 

IsL  There  is  the  leading  objection  that  no  means  of  enforcing  the 
decrees  of  international  courts  of  arbitration  exist,  or,  so  far  as  I 
see,ever  can  exist,  independently  of  some  form  of  international  organi- 
zation either  general  or  partial.  It  is  often  assumed  that  interna- 
tional arbitration  stands,  in  this  respect,  on  a  footing  of  equality 
with  municipal  arbitration.  But  such  is  very  far  from  being  the 
case.  Municipal  organization  exists.  Behind  municipal  arbitration 
stand  the  judicial  and  executive  institutions  of  the  state,  and  to  the 
existence  of  these  permanent  institutions  it  owes  a  cogency  to  which, 
in  present  circumstances,  nothing  international  corresponds.  Those 
of  you  who  have  studied  municipal  law  are  aware  that  in  our 
own  law,  what  is  called  a  "  Deed  of  Submission  "  contains  a  clause 
of  registration  which  ordains  the  submission,  and  decree  when  pro- 
nounced to  be  recorded;  and  you  also  know  that  an  extract  of 
this  record,  duly  certified,  which  either  party  may  procure,  forms 
a  warrant  to  him  for  "  diligence,"  i,e,  for  the  enforcement  of  the 
decree  against  the  other  party.  By  this  simple  expedient  a  decree- 
arbitral,  if  resisted,  can  at  once  be  rendered  equivalent  to  a  judicial 
decree.  Even  informal  references  in  re  rustica,  inter  rusticos,  (rustici 
in  this  connection  including  merchants)  found  actions  for  imple- 
ment, though  they  cannot,  like  decrees-arbitral  under  formal  sub- 
missions, be  made  warrants  for  summary  execution. 

Something  analogous  to  this  arrangement,  some  expedient  by 
which  the  decrees  of  an  informal,  and  so  to  speak  voluntary  tribunal. 
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may  be  converted  into  the  decrees  of  a  judicial  tribunal,  having  the 
physical  force  of  the  executive  at  its  back,  exists  in  all  othersystems  of 
municipal  jurisprudence.^  But  to  introduce  such  provisions  into  the 
law  of  nations  would  be  to  use  idle  words,  because  the  law  of  nations, 
as  yet,  has  neither  tribunal  nor  executive,  nor  office  of  registra- 
tion, nor  any  other  efficient  machinery  or  authoritative  organization 
to  trust  to.  In  municipal  law  it  is  no  doubt  open  to  the  parties  to 
enter  into  a  reference,  or  to  decline  it.  No  man  can  be  compelled 
to  arbitrate  as  he  may  be  compelled  to  litigate.  But,  the  reference 
once  entered  into,  the  option  of  accepting  the  decree  or  rejecting  it  is 
no  longer  given  him.  The  case  is  very  different  in  international  law. 
Either  party  may  repudiate  the  decree  after  it  has  been  pronounced, 
as  he  may  decline  to  negotiate  the  treaty  by  which  the  reference 
was  arranged.  If  he  did  so  wholly  without  reason,  he  would  no 
doubt  incur  the  censure  of  international  opinion; — a  censure  to  which 
powerful  states  have  often  shown  themselves  to  be  somewhat  callous, 
and  which  national  opinion  within  their  own  borders  does  much  to 
alleviate.  But  reasons  may  exist.  That  such  an  occurrence  is  not 
even  improbable  is  proved  by  the  fact  that,  had  the  arbitrators  at 
Geneva  pronounced  a  decree  awarding  what  were  called  "con- 
sequential damages  "  against  us,  we  ourselves  were  quite  prepared 
to  repudiate  it,  and  to  go  to  war  with  America,  and  should  have 
done  so  with  the  approval  of  Europe.  A  corresponding  course 
was  equally  open  to  America,  when  these  damages  were  refused 
by  the  arbitrators  on  the  ground  that  they  did  not  fall  under  the 
treaty.  Either  party  might  have  insisted  on  his  own  interpreta- 
tion of  the  treaty.  To  a  certain  extent  this  objection  would  have 
been  obviated  had  the  power  of  interpreting  the  treaty  without 
appeal  been  included  in  the  submission.  Still  his  acceptance  by 
either  party  of  the  sense  put  upon  it  by  the  arbitrators,  like  his 
acceptance  of  the  final  decree  itself,  would  have  depended  solely  on 
his  good  faith ;  of  physical  compulsitor — vi  et  annis— except' by  the 
arms  of  the  opposite  party,  there  was  and  could  have  been  none. 

The  partial  expedients  for  giving  validity  to  international  decrees- 
arbitral,  suggested  by  our  most  distinguished  jurists — Bluntschli, 
Goldschmidt,  Calvo  and  others — all  break  down  before  this  supreme 
difficulty.  It  is  vain  to  define  and  limit  the  grounds  of  appeal^ 
whilst  it  is  in  the  power  of  the  parties  to  construe  them  and  extend 
them  at  pleasure ;  it  is  vain  to  suggest  recourse  to  the  supreme 
court  of  the  state  in  which  the  arbitration  took  place  whilst  the 
court  has  no  power  of  execution  beyond  the  limits  of  its  local 
jurisdiction.  Even  a  special  and  permanent  international  tribunal 
of  appeal,  or  Cour  de  Cassation  internationale,  without  a  correspond- 
ing executive,  could  serve  at  most  only  as  a  means  of  calling  in 

'  As  to  those  existing  in  the  Roman  law  and  in  modern  systems,  see  Projet  de  Regie- 
ment  pour  Tribunaux  Arbitraux  Internatiaux,  par  le  Dr.  Goldschmidt,  presented  to 
the  Institute,  p.  62,  et  seq, 

•  Goldschmidt,  ut  sup.  p.  56. 
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more  effectually  the  force  of  "opinion;"  and  opinion,  in  all  proba- 
bility, would  go  over  to  the  winning  side,  which  might  very  well 
chance  to  be  that  of  the  party  which  resisted  the  decree. 

2nd.  But  apart  from  this  fatal  specialty,  the  limited  sphere  of 
operation  to  which  it  must  always  be  confined  renders  arbitration 
a  very  partial  substitute  either  for  judicial  action  or  for  war  in 
international  relations;  for  (a)  arbitration  is  a  contract  by  which  two 
parties  agree  to  abide  by  the  decision  of  a  third.  Arbitration  con- 
sequently is  possible  only  between  two  parties,  both  of  whom 
possess  rational  and,  as  such,  consenting  \yill.  A  totally  unrea- 
sonable or  unconscientious  person  may  be  called  into  a  court  of 
justice,  and  made  a  party  to  a  suit,  but  he  cannot  be  made  a  party 
to  an  arbitration.  By  calling  in  the  aid  of  a  curator,  the  judge  can 
dispense  even  with  sanity,  whereas  the  arbiter  demands  both  sense 
and  knowledge.  This  cuts  off  arbitration  as  a  means  of  settling  dis- 
putes between  civilized  nations  and  barbarians.  Barbarians  could 
not  appoint  arbitrators  to  whose  decision  civilized  nations  could 
trust,  nor  could  they  trust  to  the  acceptance  of  their  decision  by  bar- 
barians even  supposing  it  to  be  the  result  of  adequate  honesty  and 
intelligence.  If  opinion,  moreover,  be  but  a  slender  compulsitor  in 
the  case  of  civilized  men,  in  the  case  of  barbarians  it  is  no  compul- 
sitor at  all.  Arbitration  is  a  proceeding  which  makes  very  high 
claims  on  the  intellectual  and  moral  qualities  of  the  parties  as  well 
as  of  the  judges.  It  consequently  is  applicable  only  between  civilized 
nations,  and  between  nations  probably  of  a  somewhat  dispassionate 
temperament.  If  the  conduct  of  civilized  nations  to  barbarians  be 
unjust,  it  is  an  injustice  which  may  sometimes  be  prevented  by  the 
condemnation  of  civilized  opinion,  and  in  extreme  cases  even  by 
armed  intervention,  as  in  the  case  of  the  slave  trade,  but  it  can 
never  be  prevented  by  arbitration. 

(b)  There  are  internal  as  well  as  external  barbarians  with  whom 
civilized  men  cannot  arbitrate.  Arbitration  between  the  govern- 
ment of  Versailles  and  the  Parisian  Commune,  identified  as  it  was 
with  the  Eed-Eepublic,  would  have  been  just  as  much  out  of  place 
as  between  the  Ashantees  and  us,  or  between  a  criminal  and  the 
public  prosecutor. 

(c)  Arbitration  is  inapplicable  where  the  question  at  issue  has 
reference  to  the  existence  of  the  state,  or  its  relative  position  amongst 
other  states.  Law  must  correspond  to  fact  in  the  sphere  of  inter- 
national relations,  as  in  every  other  sphere.  The  state  cannot  per- 
manently count  for  more  than  its  real  value.  But  no  state  could 
be  expected  to  submit  to  voluntary  arbitration  the  question  whether 
or  not  its  historical  position  had  ceased  to  be  its  true  one,  or  to 
accept  an  adverse  decision,  if  it  did.  The  acceptance  of  such  a 
decision  would  no  doubt  be  a  proof  of  the  fact  which  it  affirmed ; 
but  such  an  acceptance  could  be  brought  about  only  by  the  fact 
having  been  previously  ascertained  by  an  unsuccessful  war.  In  so 
far,  e.g,,  as  the  Franco-German  war  was  a  fight  for  the  hegemony  of 
Europe,  it  did  not  admit  of  arbitration,  because,  if  that  question 
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must  be  decided,  it  could  be  decided  only  by  a  trial  of  strength. 
It  was  a  question  of  fact  which  admitted  of  no  voluntary  solution ; 
and  in  the  solution  of  which,  for  practical  purposes,  probably  even 
an  international  organization,  armed  with  judicial  authority  and 
executive  power,  would  have  broken  down.  It  was  a  question  of 
right,  no  doubt,  but  it  was  a  question  of  right  which  involved  the 
previous  question  of  might,  and  that  question,  where  it  assumes 
such  magnitude  as  it  did  on  this  occasion,  can  be  answered  only 
experimentally.  On  the  other  hand,  in  so  far  as  the  matter  in 
dispute  was  as  to  whether  France  was  entitled  to  the  boundary  of 
the  Ehine  on  geographical  grounds,  or  whether  Germany  was 
entitled  to  Alsace  and  Lorraine  on  ethnological  and  historical 
grounds,  it  might  perhaps  have  been  dealt  with  by  arbitration, 
though  even  to  that  extent  it  would  have  been  extremely  difficult, 
probably  impossible,  to  induce  either  party  to  accept  the  mediation 
of  neutrals  which  did  not  involve  armed  intervention.  Perhaps 
Eussia,  Austria,  England,  Italy,  and  America  combined  might  have 
stopped  the  war — perhaps  they  might  now  prevent  its  too  probable 
recurrence.  But  no  action  on  their  part  could  have  produced  the 
new  relations  which  resulted  from  the  war.  Arbitration — even 
judicial  action— can  only  declare  relations  which  already  exist, 
whereas  war  brings  about  new  relations,  or  converts  relations  in  posse 
into  relations  in  esse.  War  is  a  process  of  readjustment,  and  as 
such  of  advance  or  retrogression,  and  not  simply  a  process  of 
barbarous  litigation,  as  is  said  so  often.  It  does  not  deal  simply 
with  accomplished  facts,  as  is  the  case  with  litigation  in  all  its 
forms,  arbitration  included.  It  accomplishes  the  facts.  It  is  on 
this  ground  that  I  fear  the  "  Eastern  Question,"  too,  is  beyond  the 
reach  of  arbitration,  that  question,  in  its  essence,  being  the  question 
of  the  preponderance  of  Bussia  in  the  West  of  Asia  and  the  East  of 
Europe.  Here  there  is,  no  doubt,  one  element  favourable  to  its 
application  which  did  not  exist  in  the  case  of  France  and  Germany, 
— viz.,  the  willingness  of  one  of  the  principal  parties — the  Turks 
— to  place  themselves  unreservedly  in  neutral  hands.^ 

These  three  cases,  or  classes  of  case,  are  the  only  ones  which 
occur  to  me  as  likely  permanently  to  resist  the  application  of  arbi- 
tration, as  they  have  hitherto  resisted  all  other  forms  of  peaceful 
intervention.  They  leave  over  all  ordinary  disputes  and  disagree- 
ments between  civilized  nations  which  admit  of  being  measured  by 
pecuniary  compensation,  or  settled  by  the  cession  or  exchange  of 
territory  to  the  extent  of  rectifying  boundary  lines,  rights  of  naviga- 
tion, fishing,  and  the  like,  in  short  all  contestations  juridiqu^^ 
(Eechtstreite)  as  Dr.  Goldschmidt  would  say.*  Within  these  limits 
arbitration  may  be  extremely  valuable  in  removing  causes  of  irrita- 
tion by  which  international  cordiality  is  interrupted,  and  which 

*  As  regards  the  past,  I  must  reluctantly  concur  with  Dr.  Goldschmidt,  as  to  the 
very  limited  sphere  within  which  arbitration  could  have  been  employed  as  a  substi- 
tute for  war.     Ut  sup,  p.  8. 

*  Ut  sup,  p.  8. 
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may  eventually  even  lead  to  wars.  But  it  is  not  out  of  questions  such 
as  these  that  wars  generally  arise,  either  proximately  or  eventually. 
Such  a  question  as  the  Alabama  claims  might  no  doubt  have  been 
the  causa  occasionalis  of  a  war,  if  America  and  England,  or  either 
of  them,  had  been  bent  on  it  at  the  time.  But  I  no  more  believe 
that,  in  itself,  it  could  have  been  the  caiisa  efficiens  of  a  war,  than 
that  a  quarrel  between  two  ladies  about  a  pair  of  gloves  could  have 
been  so,  or  that  the  Franco-German  war  was  caused  by  the  German 
Emperor  turning  his  back  on  the  French  Ambassador  when  he  was 
drinking  his  watei*s  at  the  bath,  or  rather  perhaps  after  he  had 
drank  them.  If  the  Alabama  question  had  not  been  settled  by 
arbitration  it  would  have  been  settled  by  diplomacy,  though  pro- 
bably enough  not  till  after  long  years  of  harassing,  anxious,  and 
irritating  negotiation.  It  is  as  a  new  and  improved  form  of  diplo- 
macy then,  rather  than  as  a  substitute  for  war,  that  in  my  opinion 
we  must  regard  international  arbitratioa  In  international  more 
than  even  in  municipal  relations  voluntary  arbitration  must  always 
be  of  the  nature  of  a  friendly  suit,  and  the  first  condition  of  its 
possibility  must  always  be  that  both  parties  have  determined  not 
to  go  to  war. 

Wars  arise  from  deeper  causes  than  arbitration  can  touch,  and  if 
they  are  to  be  averted  at  all,  it  must  be  by  deeper  remedies.  Of 
these  I  can  see  but  two.  The  Jlrst,  and  perhaps  the  only  one,  is 
time  and  progress, — moral,  intellectual,  and  political  progress 
within  states,  and  consequently  juster  conceptions  of  international 
relations.  The  second,  is  a  firmer,  because  more  rational  international 
organization  on  the  de  facto  principle,  which  I  shall  attempt  to 
describe  to  you  hereafter,  but  of  which  for  the  present  I  can  speak 
only  as  a  grand  peut-etre. 


GPtADUATION  IN  LAW,— THE  DEGEEE  OF  B.L. 

Some  time  ago  {ante,  p.  535)  we  mentioned  that  regulations  had 
received  the  sanction  of  the  Queen  in  Council  for  the  establishment 
of  a  new  Law  degree  in  our  Universities,  to  be  called  B.L — Bachelor 
of  Law.  We  now  propose  to  consider  briefly  whether  there  was  any 
occasion  for  its  establishment — whether  it  calculated  to  serve  any 
purpose  in  the  advancement  of  higher  legal  education — and  whether 
it  deserves  encouragement  from  those  who  have  it  in  their  power 
to  influence  the  course  of  study  to  be  followed  by  aspirants  to  the 
legal  profession. 

As  the  requirements  of  the  new  degree  are  materially  lower  than 
tliose  of  th.e  one  previously  established — LL.B.,  Bachelor  of  Lnvjs, 
the  expediency  of  having  a  second  depends  upon  whether  the  older 
one  was  proving  useful  by  attracting  students  to  extend  the  range 
of  their  studies  beyond  the  minimum  required  for  a  professional 
qualification. 
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It  may  sufficiently  dispose  of  this  question  to  state  that  hardly 
one  student  a  year  has  applied  for  the  degree  of  LL  B. ;  and  the 
explanation  is  simple :  there  was  attached  to  the  obtaining  of  the 
degree  a  condition  precedent  which  practically  put  it  out  of  reach 
of  the  bulk  of  the  legal  profession.  No  candidate  was  admitted  to 
examination  who  did  not  already  possess  a  degree  in  Arts. 

Candidates  for  the  Bar  could  indeed  take  a  degree  in  Arts,  for 
theirs  is  the  only  branch  of  the  legal  profession  whose  general 
education  is  left  under  their  individual  control,  as  they  are  not 
hampered  by  apprenticeships,  and  accordingly,  if  a  Law  list  be 
turned  up,  it  will  be  seen  that  for  the  last  ten  years  going  to  the 
Bar  without  a  degree  in  Arts  is  an  exceptional  course : — the  rule  is 
to  graduate.  But  how  small  a  proportion  of  the  legal  profession  go 
to  the  Bar,  and  where  are  the  rest  to  get  their  general  education  ? 

Five  years'  apprenticeship  are  required  of  all  who  do  not  possess 
a  degree.  Observe  the  bearing  of  this  upon  a  country  apprentice, 
even  if  so  fortunate  as  to  have  two  years  of  his  apprenticeship  trans- 
ferred to  Edinburgh.  He  must  have  entered  his  indenture  at  six- 
teen, in  order  to  make  it  possible,  through  the  indulgence  of  a 
transferee  master,  to  have  taken  the  necessary  Law  classes  and  be 
ready  to  pass  when  twenty-one.  But  if"  he  cannot  calculate 
on  such  beneficence,  he  must  either  enter  still  earlier  into  his 
apprenticeship  or  postpone  till  a  later  period  his  readiness  for 
his  profession.  It  is  easy  to  judge  in  such  cases  what  the 
chances  are  of  an  apprentice,  whose  master  does  not  reside  in 
a  University  town,  finding  an  opportunity  of  graduating  in  Arts. 
And  even  if  the  apprentice  be  in  a  University  town  it  would 
be  unreasonable  to  expect  the  master  to  allow  him  to  attend  more 
than  one  Arts  class  at  a  time,  or  to  suppose  that  if  he  did  he 
could  be  proving  useful  to  his  master  or  taking  fair  advantage  of 
the  opportunities  which  his  office  afforded  him  of  learning  his  pro- 
fession. Even  that  would  not  enable  him  to  graduate,  much  less 
to  give  also  the  now  necessary  two  years*  attendance  on  the  Law 
classes.  Looking  at  the  apprentice's  position  from  any  point  of 
view,  a  degree  in  Arts  cannot  reasonably  be  expected  as  a  qualifi- 
cation, uidess  where  anticipated  from  the  first,  and  as  dispensing 
with  five  years'  apprenticeship  and  reducing  it  to  three.  The 
agent  branch  of  the  profession  we  believe  to  be  as  yet  quite 
unprepared  for  so  great  a  change  on  the  usual  course,  but  we 
think  the  change  would  cause  apprenticeship  to  be  looked  upon 
as  a  more  serious  element  of  professional  education  than  it  now  is. 
Those  who  object  to  long  apprenticeships  probably  value  apprentice- 
ship, as  a  means  of  education,  more  highly  than  those  who  insist 
that  no  one  can  learn  how  to  post  a  letter  or  tie  up  a  parcel  of  titles 
in  less  than  five  years.  Office  experience  is  to  Law  students  what 
walking  the  hospitals  and  clinical  lectures  are  to  medical  students. 
We  are  aware  that  many  think  it  quite  unnecessary  that  trainiug 
for  the  Bar  should  embrace  such  experience,  and  we  have  had  uui- 
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able  instances  of  Advocates  and  Judges  of  the  very  highest  capacity 
who  never  had  it.  These  are  men  who  have  been  gifted  with 
one  of  the  rarest  of  qualities,  an  intuitive  faculty  not  merely  for 
Law,  but  for  business — and  we  doubt  not  that  the  average  Advocate 
finds  the  insight  into  the  conduct  of  affairs,  and  the  knowledge  of 
what  is  expected  of  the  Bar,  which  he  acquires  in  an  ofl&ce  of  the 
utmost  consequence  during  his  early  professional  life. 

Being  satisfied  that  the  Arts  dngree  is  beyond  tlie  reach  of  the 
bulk  of  Law  students,  it  seems  clear  that  there  ought  to  be  open  to 
the  hundreds  of  Law  students  who  are  to  be  found  in  Edinburgh, 
Glasgow,  and  Aberdeen  some  method  of  having  their  Legal  attain- 
ments attested  which  shall  not  be  dependent  on  an  Arts  degree  as 
the  warrant  for  their  general  accomplishments.  General  educa- 
tion they  must  have,  or  the  University  would  iave  reason  to  be 
ashamed  of  them.  The  University  is  founded  in  Arts  according 
to  a  well-known  maxim,  but  that  maxim  has  not  been  applied 
by  universities  in  general  in  the  sense  of  a  full  curriculum  in 
Arts  having  been  required  as  a  preliminary  to  the  study  either 
of  Law  or  Medicine.  The  general  culture  required  for  the 
intelligent  study  of  the  Law  is  liowever  considerable,  and  in 
Britain  general  culture  was,  till  recently,  in  university  life  far 
more  attended  to  than  scientific  study  in  the  higher  faculties. 
Still,  even  in  England  there  was  a  time  at  which  Law  studies  flour- 
ished with  prodigious  vigour  and  threatened  to  extrude  the  Arts,  so 
that  Friar  Bacon  complained  that  "  the  study  of  the  laws  corrupted 
the  study  of  philosophy,  and  those  that  seemed  then  very  forward  in 
the  liberal  arts  and  science,  threw  them  aside  and  fell  to  the  study 
of  the  laws ;  but  those  that  did  so  before  they  had  obtained  a  com- 
petent knowledge  in  those  arts  did  strangely  confound  their  minds, 
and  at'  length  were  possessed  with  fond  notions  and  deliria."  "  It 
further  appears,"  Anthony  Wood  tells  us,  speaking  of  the  time  of 
Henry  II.,  "that  all  students  now,  whether  secular  or  religious, 
followed  the  laws,  expecting  from  them  riches  and  dignities," 
— ^trying  to  snatch  the  double  advantages  of  law  and  medicine. 

Dot  Gahnus  opes,  dat  Justiniamcs  honores. 

What  the  new  degree  admits  as  "  a  competent  knowledge  "  of  the 
Arts  is  that  there  be  passed  an  examination  (which,  it  is  proposed, 
shall  imply  the  same  amount  of  proficiency  as  an  Arts  graduate 
possesses)  in  Latin ; — an  examination  must  also  be  passed  in  either 
Greek  or  a  modern  language,  French  or  German.  It  is  not  easy  to 
overrate  the  importance  of  modem  languages  to  the  lawyer  now 
that  Latin  has  ceased  to  be  the  common  vehicle  of  the  results  of 
study  and  thought,  and  that  mercantile  transactions  are  common  with 
foreign  nations.  In  addition  to  these  linguistic  attainments,  it  is  ex- 
expected  of  the  graduate  that  he  pass  an  examination  and  show  a  like 
proficiency  in  two  of  the  following  subjects — Mathematics,  Logic  and 
Moral  Philosophy.  One  at  least  of  these  subjects  must  have  been 
studied  in  some  University,  and  there  will  probably  be  little  diffi- 
culty in  others  also  being  taken  there  during  the  student's  Law 
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curriculum,  which  University  statistics  show  very  generally  extends 
over  three  years. 

Such,  then,  is  the  culture  which  it  is  proposed  to  substitute  for  the 
prosecution  of  the  **  Trivialls  and  Quadrivialles,"  the  neglect  of  which 
was  complained  of  in  England  as  having  followed  the  introduction 
of  legal  studies,  and  as  it  is  largely  in  excess  of  the  statutory  require- 
ments for  passing  as  a  Law  agent,  so  are  the  proposed  legal  require- 
ments. 

The  University  will  not  recognise  a  student  unless  he  has 
attended  at  least  two  courses  of  lectures,  one  on  the  Civil  Law, 
and  oue  on  some  other  subject  in  addition  to  the  strictly  profes- 
sional ones. 

For  the  fuller  degree  in  Law,  that  of  LL.B.,  an  Arts  degree — ^not 
necessarily  of  a  Scots  University — remains  a  prerequisite.  A  third 
year's  legal  study  is  also  matter  of  University  statute,  as  is 
attendance  on  every  branch  of  legal  study  in  which  the  limited 
stafif  of  the  University  undertakes  to  provide  instruction.  Super- 
added to  these  requisites  is  this  further  one,  that  in  every  depart- 
ment the  successful  candidate  shall  show  himself  possessed  of  far 
more  than  average  attainments. 

It  is  to  be  regretted  that  the  higher  degree  in  Law  is  not  the 
Doctorate ;  but  it  must  be  confessed  that  it  is  through  the  Law 
Faculty's  neglect  of  that  degree  for  centuries,  that  the  opportunity 
occurred  for  its  being  adopted  as  a  complimentary  honour,  to  be 
bestowed  as  an  acknowledgment  of  high  scientific  attainment,  or, 
perliaps  we  should  say,  of  eminence  in  any  walk  of  life.  For  the 
great  bulk  of  those  who  receive  the  degree  a  Doctorate  in  Science 
would  be  much  more  appropriate. 

As  it  is  used  as  a  public  honour  it  is  well  that  somewhat  of  cere- 
mony is  still  employed  in  the  bestowal  of  it,  though  we  may  look 
back  with  a  sigh  to  the  now  obsolete  "  solemn  act  of  promotion  "  in 
some  of  the  foreign  Universities.  In  Vienna,  for  instance,  "  at  the 
ringing  of  the  great  bell  of  St  Stephen's,  the  teachers  and  scholars 
assembled  in  this  church,  whither  the  person  who  was  to  be 
promoted  was  brought.  His  arrival  in  the  church  was  announced 
by  the  sound  of  drums  and  trumpets.  The  Chancellor  opened  the 
solemnity  with  an  address  to  the  *  Doctorand/  and  requested  him  to 
mount  at  once  into  the  chair  standing  ready  for  him.  After  this 
had  been  done,  and  he  had  asked  for  the  insignia  of  the  degree  of 
Doctor,  he  gave  up  his  place  to  the  Promoter,  who  proclaimed  him  as 
Doctor,  and  surrounded  by  the  members  of  the  Faculty,  he  received 
from  him  the  insignia — a  book  opened  and  closed  again  as  a  symbol 
of  study  and  reflection — the  kiss  as  the  expression  of  collegiate 
harmony — the  cap  or  hat  as  a  token  of  freedom  and  dignity.  The 
new  Doctor  then  again  mounted  into  tiie  chair,  and  made  his  first 
magistral  speech  as  his  *  Act  of  Habilitation.' "  After  finishing  which, 
he  was  solemnly  conducted  home  by  his  colleagues,  and  then 
followed  the  Doctor's  banquet — an  event  not  the  least  costly  of  the 
incidents  which  it  fell  to  the  Doctor  to  bear.    Old  Antbouy  Wood 
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gives  notable  examples  of  the  extravagance  wMch  attended  some 
distinguished  graduations  at  Oxford,  and  the  published  records  of 
some  of  our  own  Universities  show  that,  in  their  humble  way,  the 
laureation  of  our  Scottish  "  Magistrands"  was  attended  with  f east- 
ings which  proved  too  much  for  their  means. 

It  is  to  the  misfortune  of  the  want  of  a  College  Hall  that  we  owe 
the  old  habit  of  our  graduations  taking  place,  like  those  at  Vienna, 
within  sound  of  tuck  of  drum  on  the  Castle  Hill,  and  in  an  eccle- 
siastical edifice — the  Assembly  Hall.  For  the  use  of  churches  for 
such  purposes  we  have  abundant  Protestant  authority.  The  City 
Becords  tell  of  more  than  one  occasion  in  the  16th  century  in 
which  the  laureation  took  place  in  the  Trinity  College  Kirk,  decor- 
ated with  flowers  for  the  occasion. 

Many  details  of  the  ceremony  have  disappeared,  but  there  may  be 
some  who  remember  that  the  final  ceremonies  of  admission  to  the  Bar 
embraced  putting  on  the  three-cornered  hat  in  presentia  Doniinorum, 
and  addressing  the  bench  in  a  set  oration ;  and  the  earlier  steps, 
the  private  examination  of  the  entrant,  the  thesis,  the  public 
impugnation,  preserve  more  distinctly  than  is  done  anywhere 
else  the  ancient  forms  of  trial  preceding  the  conferring  of  the 
Doctorate. 

Having  bestowed  a  parting  sigh  upon  the  Doctorate,  we  must 
admit  that  there  is  a  strict  University  propriety  in  the  title 
of  the  new  degree  B.L.  —  selected  for  those  who  have  taken 
but  a  portion  of  the  legal  education  provided  by  the  University — 
while  LL.B.  is  reserved  for  those  who  have  token  advantage  of 
the  whole.  We  are  aware  that  when  the  question  of  granting 
degrees  of  Bachelor  of  Medicine  and  Bachelor  of  Surgery  were 
discussed  before  the  Privy  Council, — on  objections  to  an  ordi- 
nance by  the  Scottish  Universities  Commissioners, — ^it  was  con- 
tended mordicus  that  it  was  contrary  to  all  precedent  to  grant 
a  degree  in  a  part  of  a  faculty.  Such  a  position  could  only  be 
maintaiaed  at  the  expense  of  contending  that  degrees  are  and 
ought  to  be  shams.  It  surely  were  much  more  honest  to  grant  a 
degree  in  part  of  a  faculty  if  part  only  of  the  course  of  study  have 
been  attended  than  to  grant  a  degree  in  the  whole  faculty,  as  is 
done  in  the  Faculty  of  Arts,  where  notoriously  the  whole  courses  of 
study  are  not  attended,  and  where  Universities,  even  in  the  same 
country,  take  the  most  different  views  of  what  subjects  ought  to  be 
embraced  in  an  Arts  curriculum.  Contrast  English  and  Scottish 
degrees  in  Arts.  Even  in  Scotland,  for  half  a  "Century  in  Aberdeen, 
and  there  alone,  have  Chemistry  and  Natural  History  been  held 
worthy  of  a  place  in  general  education.  The  Privy  Council  made 
themselves  merry  over  the  idea  of  doctors  of  mathematics!  and 
doctors  of  conveyancing !  as  something  quite  too  preposterous  to 
take  practical  shape;  as  if  all  modern  University  practice  had 
not  been  a  protest  against  the  sufficiency  of  the  old  degrees  to  give 
the  indications  of  qualification  which  practical  life  requires.    What 
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is  the  mathematical  tripos  at  Cambridge  but  a  proclamation  that 
the  B.  A.  degree  does  not  tell  what  shoidd  be  told,  viz.  that  a  certain 
set  of  men  are  fit  to  be  doctors  of  mathematics?  And  what  are  the 
classical  tripos,  and  all  the  classes  at  Oxford  and  Cambridge,  but 
declarations  that  the  Universities  ought  to  tell  what  is  done  by 
students  in  parts  of  faculties?  The  adoption  in  this  country  of  the 
French  system  of  degrees  in  Science  seems  to  us  a  rational  move- 
ment in  an  honest  direction  of  offering  a  degree  in  a  part  of  the 
faculty  of  Arts  to  those  who  take  a  part  only,  and  it  seems  but  an  act  of 
justice  to  those  chairs  in  the  faculty  which  do  not  form  a  part  of  the 
ordinary  curriculum,  and  their  students,  that  they  should  have  their 
work  recognized  by  the  University,  and  a  place  assigned  to  them 
alongside  of  their  fellow-students.  Have  we  not  a  good  deal  to  learn 
from  the  old  Universities  at  every  point,  and  amongst  others  the  habit 
of  changing  faculties  and  the  titles  of  degrees  with  the  changes  in  the 
demands  of  advancing  science  and  society.  The  study  of  the  Civil 
Law  was  we  believe  rejected  both  in  England  and  at  Paris  partly 
as  a  protest  against  foreign  influences.  And  because  the  Soman  law 
did  not  sufficiently  harmonize  with  the  local  "  customs,"  yet  there 
was  not  substituted  for  it  any  adequate  educational  representation 
of  these  customs.  The  study  did  thrive  in  Italy  because  of  its  prac- 
tical value,  and  yet  sufficed  not  for  daily  use,  so  there  we  find  at 
Bologna  "  Doctores  Notari,"  which  we  imderstand  to  be  as  nearly 
as  possible  the  dreaded  "  Doctors  of  Conveyancing,"  bearing  in  mind 
what  were,  and  indeed  still  are,  in  many  foreign  countries  the  func- 
tions of  notaries.  The  question  of  degi'ees  in  parts  of  faculties  may 
be  considered  to  have  been  set  at  rest  by  the  Privy  Council's  sanction 
of  the  degree  in  surgery. 

University  practice  in  the  matter  of  Law  degrees  points  alto- 
gether in  the  same  direction.  In  ancient  universities  as  well 
abroad  as  at  home  there  is  found  provision  for  the  study  of  both 
the  civil  and  the  canon  law.  In  foreign  universities  generally 
the  civU  law  was  the  most  carefully  provided  for,  and  in  some, 
as  at  Bologna,  its  study  never  died  out  from  the  days  of  the 
Eomans.  In  this  country  up  to  the  Eeformation  the  study  of  the 
canon  law  was  the  more  prominent  Abroad  and  at  home  they 
were  sometimes  taught  in  one  faculty,  sometimes  in  two  distinct 
faculties.  There  was  one  faculty  at  Padua,  at  Paris,  and  apparently 
at  St  Andrews,  and  at  Glasgow.  There  were  two  faculties  at 
]^ologna,  and  the  Aberdeen  Charters — both  those  from  the  Crown 
and  papal  bulls — speak  of  the  two  faculties  as  distinct.  But  equally 
whether  there  were  two  faculties  or  one,  degrees  were  granted  in 
civil  law,  degrees  were  granted  in  canon  law,  and  degrees  were 
granted  in  both — the  holder  of  the  degree  Utriiisque  JuriSy  who  had 
taken  the  whole  range  of  legal  study  afforded  in  the  University, 
taking  precedence  of  him  who  (having  gone  through  but  a  portion  of 
the  studies  of  the  faculty)  had  received  the  more  limited  doctorate. 
The  English  Universities  from  the  time  when  canon  lawwas  forbidden 
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have  ceased  to  grant  degrees  in  canon  law,  but  have  done  so  in  civil 
law,  or  in  Law.  The  Scottish  Universities  have  never  ceased  to 
grant  the  full  degree  of  Doctor  of  Laws,  LL.D.,  and  are  now,  in 
exercise  of  the  powers,  implied  elsewhere  but  conferred  expressly 
in  Aberdeen,  of  granting  degrees  in  each  branch  of  legal  study,  are 
going  to  foUow  the  example  of  Cambridge,  and  grant  the  degree  of 
B.L.  They  are  to  confer  it  on  those  who  take  but  a  portion  of  the 
complete  University  law  curriculum,  that  portion  including  the 
study  of  the  Civil  Law.  They  will  still  confer  the  degree  of  LL.B. 
on  those  who  have  gone  through  the  entire  curriculum,  which  at 
the  date  of  its  establishment  by  the  Scottish  Universities  Com- 
missioners was  the  most  complete  scheme  of  legal  education  that 
had  ever  been  organized  in  this  country. 

It  is  strange  to  observe  how  University  law  education  languished 
in  Britain,  and  to  observe  what  robust  vitality  it  enjoyed  abroad. 
Bologna,  probably  the  most  ancient  University  in  existence,  was 
originally  purely  a  Law  University,  and  Law  so  predominated  there 
that  students  of  Arts  and  Medicine  were  admitted  only  by  enrol- 
ment in  the  Law  University  and  on  swearing  obedience  to  its  officers. 
And  after  the  full  development  of  Bologna,  when  it  contained  four 
Universities,  two  out  of  the  four  were  Law  Universities,  one  was 
Medical  and  the  fourth  was  Arts,  in  which  the  Theological  students 
were  enrolled  as  the  artistce  had  formerly  been  in  the  Law  Uni- 
versity. Law  students  flocked  there  from  all  parts  of  Europe, — 
many  from  England ;  they  were  numbered  by  thousands,  and  if  the 
civic  authorities  tried  to  exercise  jurisdiction  over  them  in  any  way 
which  interfered  with  their  privileges,  their  remedy  was  to  migrate 
en  m^tsse  to  one  or  other  of  the  neighbouring  towns,  and  threaten 
to  remain  there  permanently — a  course  which,  as  it  would  have 
been  ruin  to  the  town,  generally  brought  the  community  to  reason, 
and  led  to  them  offering  terms  of  accommodation.  There  was 
nothing  of  which  Bologna  was  more  jealous  than  the  idea  of  any 
other  city  becoming  its  rival  in  the  power  of  attracting  students ; 
and  quaint  were  some  of  the  expedients  that  they  fell  upon  to 
maintain  their  superiority.  Oaths  were  exacted  of  students  and 
doctors  not  to  teach  elsewhere,  and  professors  accepting  invitations 
to  transfer  their  services  to  other  towns  were  liable  not  only  to 
liave  their  goods  confiscated,  but  also  if  cauglit  before  they  withdrew 
to  sentence  of  death !  However  attractive  the  subject,  it  would  be 
apart  from  our  present  purpose  to  describe  the  minute  regula- 
tions of  Bologna  as  to  the  manner  in  which  the  professors  should 
conduct  themselves,  the  hours  and  length  of  lectures,  the  details  of 
the  courses,  the  repetitions  in  which  the  doctrine  laid  down  in  the 
lecture  might  be  assailed,  and  the  general  disputations. 

It  would  have  been  unreasonable  to  expect  that  there  could  be  such 
huge  concourses  of  students  as  assembled  in  ancient  days  at  the  great 
Universities,  10,000  to  15,000  sometimes  at  Bologna,  20,000  to  30,000 
it  is  said  at  Paris,  without  risk  of  broils, and  jealousies,and  frays  which 
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it  required  a  strong  hand  to  put  down.  The  difficulty  of  maintaining 
order  among  the  students  of  each  nation  was  diminished,  the  risk  of 
outbreaks  dangerous  to  the  general  well-being  was  increased  by 
the  division  into  nations.  The  effects  of  commotions  among  crowds 
of  students  were  often  very  different  from  what  might  have  been 
expected.  It  was  to  a  disturbance  at  Oxford  and  a  consequent 
migration  of  students  that  the  foundation  of  the  English  Collie 
at  Paris  owed  its  origin.  A  brawl  in  Paris,  in  the  course  of  which 
some  German  students,  including  one  of  noble  birth,  were  killed,  led 
to  a  great  though  temporary  influx  of  German  students  to  Oxford. 

This  subject,  too,  is  beyond  our  present  inquiry,  but  it  seems 
to  have  been  out  of  a  migration  consequent  on  a  dispute  with 
the  civic  authorities  of  Bologna  that  the  University  of  Padua 
sprung,  as  it«  troubles  in  turn  gave  birth  to  the  shortlived  University 
of  VercellL  Padua  and  Venice  were  only  too  glad  of  the  opportunity 
of  having  a  great  establishment  of  their  own ;  Padua,  like  Bologna, 
was  originally  a  Law  University,  and  the  other  faculties  were  at 
first  dependent  on  it,  though  at  a  later  day  they  acquired  a  separate 
organisation.  So  it  was  in  all  the  other  Italian  Universities — 
Ssdemo  excepted,  and  perhaps  Perugia, — Law  was  powerfully  repre- 
sented in  Arezzo,  Ferrara,  Pisa,  Eeggio,  Turin,  and  Rome. 

The  same  remark  applies  to  France.  Paris  was  indeed  dis- 
tinctively a  philosophical  and  theological  University,  and  Mont- 
pellier,  though  Law  was  its  oldest  faculty,  is,  perhaps,  best  known  as 
a  Medical  school  But  Law,  though  not  predominating,  was  not 
unrepresented  in  both  these  places.  The  teaching  of  the  civil 
law  was,  indeed,  for  long  forbidden  at  Paris  from  a  variety  of 
motives,  but  its  study  was  secretly  encouraged  by  the  professors  of 
the  Canon  law,  the  study  of  which,  as  connected  with  the  theological 
character  of  the  University,  flourished  with  the  greatest  vigour. 
The  other  Universities  of  France,  and  there  were  many,  were  dis- 
tinctively Law  Universities ; — Orleans,  Poitiers,  and  Bourges  being 
specially  frequented  by  our  own  Law  students. 

The  prominence  of  Law  was  so  great  in  the  Universities  of  South 
Germany,  Savigny  tells  us,  that  all  who  frequented  them  were  called 
jurists,  no  matter  what  was  their  subject  of  study. 

The  memory  of  the  great  Law  schools  in  the  Low  Countries  has 
hardly  yet  died  out  from  among  us. 

Even  Spain  had  its  great  Law  schools,  and  few  countries  have 
possessed  greater  jurists.  Only  the  other  day  legal  studies  flour- 
ished in  her  universities,  and  in  that  of  Madrid  alone  there  were 
eighteen  law  professors  and  upwards  of  three  thousand  Law  students, 
while  in  the  great  graduation  hall  they  have  blazoned  in  letters  of 
gold,  large  enough  to  delight  the  heart  of  the  Professor  of  Pubhc 
Law,  Natuka  juris  fons. 

Seeing  how  large  a  place  Law  has  occupied  in  University  History, 
surely  the  University  Commissioners  did  wisely  to  reconstruct  the 
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Law  School  of  the  Metropolitan  University.  But  the  mere  estab- 
lishment of  a  staff  of  professors  will  not  give  a  faculty  its  due 
influence  in  the  modem  University,  unless  its  students  are  enabled 
to  graduate  like  those  of  the  other  faculties,  so  as  to  bring  their 
influeuce  to  bear  on  the  government  of  the  university.  When 
the  right  to  be  enrolled  as  members  of  the  General  Council  of  the 
Universities  depended  upon  having  given  attendance  in  their  lecture- 
rooms  for  four  sessions,  there  was  no  lack  of  lawyers ;  but  now  mere 
attendance  without  graduation  confers  no  privilege,  and  the  result 
of  there  being  no  degree  practically  available  to  law  students  has 
been,  that  hardly  any  young  lawyers  have  for  the  last  fifteen  years 
been  finding  their  way  into  the  General  Councils  of  our  Univer- 
sities to  supply  the  place  of  the  older  men  whom  time  removes. 

Although  gradually  the  number  who  take  degrees  in  Arts  is 
increasing,  the  great  bulk  of  those  added  to  the  roll  of  the  General 
Council  belong  to  the  Medical  Faculty.  How  large  a  number  of 
its  students  are  not  Scotch  but  English,and  after  graduation  disperse 
themselves  over  England.  Are  they  so  much  more  familiar  with 
the  educational  wants  of  Scotland  than  the  lawyers — ^who,  from  the 
fact  of  our  legal  system  being  local,  not  imperial,  are  necessarily 
nearly  all  Scots  and  spend  their  lives  in  Scotland — that  the  influence 
of  medical  men,  whenever  they  choose  to  exercise  it,  should  over- 
whelmingly exceed  that  of  lawyers  in  the  councils  of  their  alrna 
mater  ?  Yet  that  is  the  state  of  matters  to  which  we  have  been 
rapidly  hastening.  Though  this  is  not  as  it  ought  to  be  for  the  credit 
of  the  legal  profession,  no  desire  to  remedy  this  evil  would  justify 
the  establishment  of  an  insufficient  law  degree,  and  no  law  degree ' 
will  produce  any  real  change  if  it  be  not  one  which  approves  itself 
to  the  common  practical  sense  of  the  profession  for  which  it  is 
intended.  The  new  degree  has  been  noticed  in  America  and  in 
England,  where  for  some  years  there  has  been  a  decided  desire  mani- 
fested to  obtain  an  improved  system  of  legal  education,  and  its 
success  will  be  watched  with  interest.  That  success  must  depend 
upon  the  opinion  formed  of  it  by  the  profession  at  large.  As  we 
have  above  explained,  the  standard  of  education  required  for  the 
degree  of  B.L.  is  so  much  higher  than  what  is  necessary  to  secure 
admission  as  a  "  law  agent"  under  the  Act  of  1873,  that  it  seems  to 
us  not  open  to  doubt  that  it  must  be  for  the  interest  of  the  pro- 
fession that  masters  should  encourage  their  apprentices  to  shape 
their  course  of  study  from  the  first  so  as  to  enable  them,  with  the 
smallest  after  sacrifice,  to  place  themselves  in  a  position  to  obtain 
the  degree.  We  have  as  little  doubt  that  the  degree  should  be  of 
great  value  to  young  men  entering  the  profession,  as  a  certificate 
that  they  have  some  regard  for  higher  education,  and  have  put 
themselves  to  some  trouble  to  show  that  they  are  not  of  the  number 
of  those  who  are  content  with  the  minimum  amount  of  cultivation 
which  will  entitle  them  to  a  pctss  into  professional  life.  We  ven- 
ture to  think  farther  that  the  wish  to  assert  for  their  profession  its 
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proper  place  in  university  life  should  lead  young  men  to  desire,  and 
their  seniors  to  encourage  them  in  the  desire,  to  become  members 
of  the  university,  and  take  their  share  in  electing  the  Assessors  in 
the  University  Court,  and  exercising  the  Parliamentary  franchise 
in  one  of  the  few  constituencies  where  the  qualification  is  intel- 
lectual 
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{Continued  from  p.  589.) 

The  ConveyuTicing  (^Scotland)  Act  (cap.  94). 

This  important  Statute  affects  several  branches  of  the  law  of  Scot- 
land. The  simplification  of  our  system  of  conveyancing  is  its  main 
but  not  its  sole  object  It  also  introduces  material  alterations  on 
the  law  of  succession,  the  law  of  prescription,  the  law  of 
evidence  and  the  law  of  bankruptcy. 

Benewal  of  investiture  abolished- — Implied  entry, — The  first  and 
main  provision  of  the  Act  is  that  abolishing  renewal  of  investiture. 
While  it  does  so,  it  provides  for  the  preservation,  generally,  of  the 
rights  and  liabilities  of  parties  dependent  upon  or  resulting  from 
that  actual  entry  with  the  superior  which  is  now  abolished. 
Section  4  enacts  that  it  shall  not  be  necessary  in  order  to  the  com- 
pletion of  the  title  to  lands  to  obtain,  nor  shall  it  be  competent  for 
a  superior  to  grant,  a  charter,  precept  or  other  writ  by  progress ;  btit 
this  provision  is  not  to  prevent  the  granting  of  charters  of  novo- 
damus,  precepts  or  writs  from  chancery  or  writs  of  acknowledgment. 
By  the  same  section  (sub-section  2)  infeftment  is  made  a  con- 
structive entry  with  the  superior.  Hitherto,  in  order  to  the  validity 
of  the  title  made  up  by  entry  with  the  superior,  it  was  necessary 
that  the  superior's  own  title  should  be  completed ;  but  that  is  no 
longer  necessary.  Such  implied  entry  is  not  to  extend  any  right  of 
the  vassal  contained  in  the  deeds  by  which  the  lands  were  previously 
held.  Nor  is  anything  contained  in  the  Act  to  validate  a  sub-feu 
where  sub-infeudation  is  effectually  prohibited,  which  however  (s.  22) 
it  cannot  be  in  any  grant  made  after  the  date  of  the  Act.  Notwith- 
standing the  implied  entry,  the  last  entered  proprietor  remains  per- 
sonally liable  for  feu-duties,  etc.,  until  notice  of  the  change  of 
ownership  is  given  to  the  superior,  without  prejudice  however  to 
the  superior's  remedies  against  the  entered  proprietor,  and  without 
prejudice  to  the  last  entered  proprietor's  right  to  recover  from  his 
successor  any  feu-duties  he  may  have  paid,  in  consequence  of  the 
failure  to  give  notice,  for  which  purpose  the  superior's  remedies  for 
recovering  feu-duties  are,subject  to  the  superior's  own  rights,  assigned 
to  the  last  entered  proprietor.  The  implied  entry  is  not  to  affect 
the  superior's  rights  to  feu-duties  and  casualties  due  at  or  prior  to 
such  entry  (sub-section  3).  The  implied  entry  does  not,  therefore, 
operate  as  a  discharge  of  the  past  feu-duties,  etc.,  as  entry  formerly 
did.    But  after  infeftment  and  notice  the  previous  proprietor  will 
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not  be  liable  for  feu-duties  becoming  due  after  entry.  Action  of 
declarator  and  for  payment  of  casualty  is  substituted  for  the  old 
action  of  declarator  of  non-entry.  In  the  leading  case  of  Hyslop 
V.  Nithsdale  Iron  Co.^  13th  March  1863, 1  Macph.  535,  in  whichhe 
decision  was  given  by  the  whole  Court,  the  last  entered  proprietor 
was  held  liable  for  the  feu-duties  until  the  entry  of  the  purchaser. 
He  can  now  get  quit  of  his  liability  by  giving  notice  as  soon  as  the 
purchaser  is  infeft  If  a  piece  of  ground  turn  out  to  be  not  worth 
the  feu- duty,  the  feuar  could,  as  the  law  stood  before  the  passing  ot 
this  Act,  get  quit  of  his  liability  by  transferring  it  to  a  man  ot 
straw,  and  getting  him  entered.  But  entry  could  not  be  obtained 
without  payment  of  the  composition.  The  proprietor  in  such  a 
case  can  now  get  quit  of  his  liability  without  incurring  that  expense. 
The  superior's  right  to  the  casualty  exigible  on  the  entry  remains ; 
but  only  against  the  lands  and  the  new  proprietor.  Entry  now 
takes  place  independent  of  the  wiU  of  the  superior,  who  must 
get  payment  of  his  casualty  as  best  he  may ;  entry  hitherto  was 
only  granted  on  condition  of  payment  of  the  casualty. 

While  the  implied  entry  is  not  to  prejudice  the  superior's  rights 
to  his  casualties  and  feu-duties,  it  is  cdso  provided  that  the  implied 
entry  is  not  to  entitle  the  superior  to  demand  any  casualty  sooner 
than  he  could  have  demanded  it  under  the  law  as  it  stood  before 
the  Act  (sec.  4  [3]).  This  is  to  meet  such  a  case  as  that  of  a  dis- 
poner  in  a  grant  with  ^nameveldeme  holding,  who  wishes  to  hold 
on  a  temporary  base  fee  in  order  to  avoid  payment  of  the  com- 
position ;  but  who  under  the  new  Act  enters  with  the  superior  when 
his  disposition  is  recorded 

Composition  payable  by  Corporations,  Trustees,  etc, — Section  5  pro- 
vides for  the  composition  payable  in  certain  special  cases  such  as 
corporations,  to  which  the  superior  was  not  bound  to  grant  an  entry, 
because,  as  they  never  die,  by  entering  them  the  superior's  rights  to 
casualties  would  be  permanently  excluded.  Corporations  are  to 
pay  at  the  date  at  which  the  first  composition  would  have  been  pay- 
able if  this  Act  had  not  passed,  and  every  twenty-fifth  year  there- 
after a  sum  equal  to  what  would  have  been  payable  on  the  entry  of 
a  singular  successor.  Where  a  taxed  composition  is  payable  on  each 
sale  or  transfer,  as  well  as  on  the  death  of  the  vassal,  another  com- 
position is  exigible  every  fifteen  years  from  the  date  of  the 
acquisition  by  the  corporation  so  long  as  the  lands  are  vested  in  it. 
Similar  provisions  are  made  for  the  case  of  trustees.  Where  the 
corporation  or  trustees  cease  to  be  proprietors  after  paying  a  com- 
position, the  successor  duly  infeft  is  to  pay  at  the  end  of  the  twenty- 
five  or  fifteen  years  from  the  date  of  the  last  payment,  and  thereafter 
the  casualties  are  to  be  become  due  according  to  the  ordinary  rules. 
Provision  is  also  made  by  this  section  for  the  case  of  persons  having 
separate  interests,  as  liferenter  and  fiar,  or  pro  indiviso  proprietors. 

Consolidation, — By  section   6   a  new   and   simpler  method    is 
provided   for  consolidating  property   and   superiority.      Hitherto 
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consolidation  was  effected  thus :  if  the  superioi  acquired  the  property 
the  vassal  resigned  in  his  hands  ad  remanerUiani ;  if  the  vassal 
acquired  the  superiority  the  superior  conveyed  to  him,  and  he  as 
vassal  resigned  in  his  own  hands  as  superior.  This  may  now  be 
effected  by  a  short  minute  in  the  form  contained  in  one  of  the 
Schedules  to  the  Act.  Consolidation  is  not  to  affect  or  extend  the 
rights  of  an  over  superior  (sec.  7).  This  practically  means  that  the 
composition  shall  be  not  a  year's  rents  of  the  lands,  but  only  a 
year's  subfeu-duty. 

By  section  6  allocation  of  feu-duties  may  be  made  by  a  memor- 
andum endorsed  on  the  deed  in  favour  of  the  proprietor. 

Estates  to  vest  in  heirs  mthout  service. — ^When  an  heir  died  with- 
out service,  and  until  the  passing  of  the  Titles  to  Land  Consolida- 
tion Act,  even  if  he  had  expede  a  special  service,  but  had  not 
been  infeft,  the  right  of  the  heir  vanished.  The  next  heir  served 
not  to  him  but  to  the  heir  last  vested.  By  section  9,  the  law  as 
to  the  transmission  of  heritable  property  is  assimilated  to  the 
]aw  as  to  moveable  property  as  determined  by  the  Act  4  Geo.  IV.  cap. 
97.  A  personal  right  to  estates  in  land  descendible  to  heirs  is 
without  service  or  other  procedure  to  vest  in  the  heir  by  mere 
survivance  of  the  person  to  whom  he  is  entitled  to  succeed. 
Section  10  provides  a  method  for  making  up  a  title  in  the  case 
contemplated.  Error  in  the  character  in  which  the  heir  is  entered 
is  no  longer  to  affect  his  entry,  provided  he  is  in  truth  entitled  to 
succeed  as  heir  in  the  lands  specified  in  the  decree  of  service  or 
other  writ. 

Liability  of  heirs  for  ancestor's  debts. — Of  old,  service,  except  when 
cum  beneficio  inventarii,  caused  the  heir  to  incur  a  universal 
liability  for  his  ancestor's  debts.  By  the  Service  of  Heirs  Act,  a 
special  service  infers  liability  only  to  the  extent  of  the  lands  con- 
tained in  it.  By  the  same  Act,  an  heir  might  limit  his  liability  for 
the  ancestor's  debt  by  expeding  a  general  service  with  specification 
annexed.  By  section  11  of  the  present  Act,  the  heir  is  in  no  case 
liable  for  his  ancestor's  debts  beyond  the  value  of  the  estate  to 
which  he  succeeds.  He  may  renounce,  but  if  he  has  intromitted 
with  the  estate  before  renunciation  he  is  liable  only  to  the  extent 
of  the  intromission. 

The  right  of  a  person  to  an  estate  in  land  by  succession  as  heir, 
acquired  after  the  commencement  of  the  Act,  may  be  challenged 
within  twenty  years  of  his  infeftment  and  entry  into  possession, 
but  not  thereafter  (sec.  13).  This  provision,  similar  to  the  vicen- 
nial prescription  of  retours,  is  introduced  to  meet  the  case  of 
persons  succeeding  in  virtue  of  the  provisions  of  section  9.  Section 
14  preserves  the  legal  remedies  of  a  person  having  lawful  title  and 
interest  to  prevent  another  entering  into  possession  as  heir  or  to 
remove  him  therefrom. 

Casualties, — Sections  15  to  24  inclusive  relate  to  casualties. 
The  object  of  the  provisions  in  these  sections  is  to  remove  the 
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irksomeness  caused  by  the  uncertain  incidence  of  these  casualties, 
and  the  way  in  wliich  it  seeks  to  efifect  that  object  is  by  making 
the  casualties,  or  the  sums  equivalent  in  value  to  them,  payable 
at  fixed  intervals,  or  in  the  shape  of  an  increase  of  the  feu-duty ; — 
in  short,  it  endeavours  to  make  casualties  not  casual  There  are 
three  classes  of  cases  to  be  provided  for  by  the  Act,  first,  feus 
created  before  the  Act ;  second,  feus  created  after  the  Act ;  third, 
feus  contracted  for,  but  not  granted,  before  the  Act ;  and  there  are 
two  methods  by  which  the  objects  of  the  Act  are  to  be  effected,  re- 
demption and  commutation. 

In  feus  created  prior  to  the  Act,  the  proprietor  may  redeem  the 
casualties,  except  those  which  consist  of  a  fixed  amount  payable  at 
fixed  periods  (in  which  case  the  objection  to  the  uncertain 
incidence  of  the  casualty  does  not  apply),  on  the  following  terms : 
viz.  where  casualties  are  exigible  only  on  the  vassaVs  death,  on 
payment  of  the  amount  of  the  highest  casualty  estimated  as  at  the 
date  of  the  redemption,  with  50  per  cent,  extra ;  where  casualties 
are  exigible  at  each  sale  or  transfer  of  the  property  as  well  as  on 
the  death  of  the  vassal,  on  payment  of  two  and  a  half  times  the 
amount  of  the  casualty,  estimated  as  aforesaid,  payable  on  such 
occasions;  where  the  casualty  consists  of  a  sum  calculated  on 
the  footing  of  an  annual  sum  for  each  year  from  the  last  entry,  the 
casualty  may  be  redeemed  on  payment  of  eighteen  times  the 
amount  of  the  annual  sum.  Before  such  redemption,  casualties 
already  due,  and  the  amount  of  the  annual  sums  since  the  last 
payment,  must  be  paid;  the  redemption  applies  only  to  future 
casualties  (sec.  15).  It  is  only  the  proprietor  who  has  right  to  re- 
deem the  casualties.  But  the  superior  is  not  bound  to  accept  the 
redemption  money;  he  may  elect  to  have  it  converted  into  an 
annual  sum  equal  to  4  per  cent,  on  the  capital,  and  on  a  memo- 
randum to  that  effect  being  executed  and  recorded,  the  annual  sum 
becomes  an  addition  to  the  feu-duty,  and  the  superior's  right  to 
casualties  is  discharged  (sec.  17).  When  the  superior  accepts  the 
redemption  money  he  is  bound  at  the  expense  of  the  party  redeem- 
ing to  execute  a  discharge,  which,  on  being  recorded,  is  an  effectual 
discharge  of  the  casualties.  Where  there  is  an  heritable  security 
affecting  the  superiority,  the  consent  of  the  heritable  creditor  is 
necessary  (sec.  16).  Entails  do  not  bar  redemption.  The  re- 
demption money  is  consigned  in  bank  and  applied  under  orders  of 
the  Court  for  the  benefit  of  the  entailed  estate;  the  accruing 
interest  being  payable  to  the  heir  in  possession.  If  the  redemption 
money  so  consigned  during  any  period  of  three  years  does  not 
exceed  £100,  the  same  may  by  paid  to  the  person  or  representatives 
of  the  person  in  possession  at  the  time  of  the  consignment.  Or  the 
redemption  money  may  be  converted  into  an  annual  sum  just  as  in 
fee-simple  estates  (sec.  18).  The  redemption  by  a  mid-superior  of 
the  casualties  due  to  his  overlord  is  effected  in  the  same  way  and 
on  the  same  terms  as  the  redemption  of  casualties  by  a  proprietor 
(sec.  19). 
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Where  carriages  and  services  have  for  five  years  been  commuted 
to  an  annual  money  payment  by  agreement  between  the  parties, 
written  or  unwritten,  express  or  implied,  and  have  not  been  exacted 
and  performed,  the  annual  payment  shall  be  substituted  for  the 
carriages  and  services.  If  they  are  not  so  commuted,  either  party 
may  apply  to  the  Sherifif  to  determine  the  annual  vcilue  (sec.  20). 
On  a  memorandum  embodying  the  agreement,  or  an  extract  decree 
of  the  Sheriff  being  recorded,  the  annual  money  value  is  to  be  held 
feu-duty,  and  the  superior's  right  is  discharged.  The  commutation 
is  not  barred  by  the  lands  being  entailed  (sec.  21). 

All  conditions  made  before  or  after  the  commencement  of  the 
Act  securing  privileges  or  monopolies  to  the  superior's  agent,  or  to 
the  effect  that  a  proprietor  shall  be  absolutely  bound  to  give  the 
superior  intimation  of  any  change  of  ownership,  and  all  conditions 
made  after  the  commencement  of  the  Act  against  subinfeudation  or 
alternative  manner  of  holding  are  null  and  void  (sec.  22).  The 
reason  why  this  section  is  inserted  among  those  relating  to 
casualties  is,  that  the  conditions  now  declared  void  were  introduced 
into  charters  in  order  to  prevent  the  superior's  right  to  casualties 
being  defeated  or  delayed. 

In  feus  granted  after  the  commencement  of  the  Act,  no  casualty 
is  to  be  exigible  ex  lege.  Even  where  there  is  an  express  c^jee- 
ment  it  is  not  lawful  to  stipulate  for  a  casualty  on  the  occurrence  of 
any  event,  or  in  any  way  except  at  fixed  intervals ;  but  it  is  lawful 
to  stipulate  for  an  increase  or  reduction  of  the  feu-duty,  or  for  pay- 
ment of  a  casualty  in  the  form  of  a  periodical  sum  or  quantity,  pro- 
vided the  amount  be  fixed  and  the  time  certain  (sec.  23). 

Where,  prior  to  the  passing  of  the  Act,  superiors  had  agreed  to 
feu,  but  had  not  yet  granted  the  feu  rights,  the  Act  is  not  to  affect 
their  right  to  casualties ;  but  if  desii'ed  by  the  superiors  or  vassals 
the  casualties  may  be  converted  into  annual  sums  equal  to  four  per 
cent,  on  the  capital  sum  of  the  redemption  money  calculated  as 
provided  for  in  section  15,  and  this  annual  sum  shall  be  regarded 
as  feu-duty.  But  if  neither  superior  nor  vassal  in  such  feus  desires 
such  conversion  of  casualties;  it  is  competent  in  the  feu  rights  to 
stipulate  for  payment  of  the  casualties  expressly  or  by  force  of 
law  agreed  upon ;  and  also  to  stipulate  that  the  superior's  agent 
shall  record  the  feu  rights  at  the  vassal's  expense,  if  such  a  stipu- 
lation formed  part  of  the  contract  (sec.  24).  The  provisions  of  this 
section  are,  as  will  be  observed,  intended  to  meet  a  temporary 
case. 

Burgage  and  Feu. — The  distinction  between  burgage  and  feu  is 
abolished.  Proprietors  of  lands  which  were  held  burgage  may  grant 
feus  as  if  the  lands  had  been  held  by  feudal  tenure.  It  is  no  ground 
of  challenge  to  the  titles  of  feus  of  burgage  lands  granted  prior  to 
the  Act  that  the  lands  were  held  by  burgage  tenure,  or  that  the 
titles  have  been  recorded  in  the  burgh  register  of  sasines.  The  titles 
of  future  feus  of  lands  formerly  held  burgage  are  to  be  recorded  in 
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tte  burgh  register  of  sasines.  These  provisions  apply  to  lands  in 
Paisley  held  by  the  peculiar  tenure  of  booking,  except  that  the 
writs  are  to  be  recorded  in  the  register  of  booking  (sec.  25).  Con- 
veyances of  lands  held  burgage  or  by  booking  may  be  in  the  forms 
allowed  by  the  Titles  to  Land  Consolidation  Act  in  regard  thereto  ; 
with  the  exception  that  there  is  to  be  no  procuratory  or  clause  of 
resignation,  or  they  may  be  in  the  forms  applicable  to  lands  held 
feu  (sec.  26). 

"Dispone''  dispensed  with, — Prior  to  the  Titles  to  Land  Con- 
solidation Act,  the  word  "dispone"  was  essential  to  every  con- 
veyance of  lands,  mortis  causa  or  inter  vivos.  Section  20  of  that 
Act  provided  that  testamentary  or  mortis  causa  conveyances  of 
lands  should  not  be  held  invalid,  on  the  ground  that  the  granter 
had  not  used  the  word  "dispone"  or  the  other  words  of  de prccsenti 
conveyance.  FoUowing  up  this  innovation,  the  present  Act 
destroys  the  last  sacred  charm  attaching  to  the  talismanic  term 
*'  dispone."  It  is  no  objection  to  a  conveyance  of  heritage  coming 
into  operation  after  the  passing  of  the  Act,  that  it  does  not  contaui 
the  word  "  dispone,"  provided  it  contains  other  words,  "  importing 
conveyance,  or  transference,  or  present  intention  to  convey  or 
transfer"  (sec.  27).  This  last  clause  means  "  intention  presently  to 
convey  or  transfer." 

Date  of  entry, — ^When  no  date  of  entry  is  mentioned,  the  entry 
is  at  the  first  term  of  Whitsunday  or  Martinmas  after  the  date  or 
last  date  of  the  conveyance,  unless  it  appears  from  the  terms  of  the 
conveyance  that  another  term  of  entry  was  intended  (sec.  28). 

Section  29  obviates  the  objection  to  a  series  of  titles  connecting 
a  person  holding  a  conveyance  or  expeding  an  instrument  with  the 
person  last  infeft,  that  the  series  contains  more  than  one  general 
disposition,  or  that  a  general  disposition  does  not  contain  an 
assignation  of  writs  (sec.  29). 

Real  burdens. — Section  30  contains  an  important  improvement. 
Hitherto  transferences  of  real  burdens  did  not  necessarily  enter 
the  record,  nor  indeed  was  it  appropriate  that  they  should,  and 
the  recording  of  them  was  not  necessary  to,  nor  did  it  give  them 
validity.  This  section  provides  that  no  deed,  etc.,  executed  or 
dated  after  the  commencement  of  the  Act,  whereby  a  real  burden  is 
transferred,  is  to  be  effectual  in  competition  with  third  parties, 
unless  the  same  is  recorded  in  the  appropriate  register  of  sasines. 
The  deed  takes  effect  in  competition  with  third  parties  only  from 
the  date  of  registration.  When  the  deed  is  recorded,  intimation  to 
the  debtor,  as  made  before  this  alteration  in  the  law,  is  unnecessary. 
The  mode  of  assigning,  extinguishing,  restricting  and  completing 
titles  to  real  burdens  is  the  same  as  that  provided  by  the  Titles  to 
Land  Consolidation  Act,  in  the  case  of  heritable  securities  requiring 
to  be  constituted  by  infeftment.  The  whole  provisions  and  forms 
of  that  Act  are  to  apply  as  nearly  as  may  be  to  real  burdens  upon 
land.     Section  117  of  that  Act  is  also  to  apply.     That  section 
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makes  heritable  securities  moveable  as  regards  the  succession  of 
the  creditor,  except  where  the  security  was  conceived  in  favour  of 
heirs  secluding  executors,  or  where  the  creditor  in  a  security  by 
recorded  minute  excluded  executors,  and  except  quoad  fiscum,  and 
in  regard  to  the  rights  of  husband  and  wife,  and  the  children's 
legitim.  But  securities  by  way  of  ground  annual,  redeemable  or 
irredeemable,  remain  heritable  as  regards  the  succession  of  persons 
in  right  thereof.  Where  a  real  burden  has  been  assigned  by  a 
deed  which  has  entered  the  register  of  sasines,  it  is  not  necessary 
to  produce  to  the  notary  expeding  a  notarial  instrument  applicable 
to  the  real  burden,  or  to  set  forth  in  the  instrument  as  a  warrant 
thereof  the  deed  constituting  the  real  burden ;  but  it  is  sufficient 
to  produce  to  the  notary,  and  to  specify  shortly  in  the  notarial 
instrument,  the  deed  of  assignation. 

General  Service  equivalent  to  General  Disposition. — Special  service 
being  the  appropriate  mode  of  taking  up  rights  completed  by  infeft- 
ment,  where  the  ancestor  died  infeft,  a  general  service  transmitted 
no  right  to  the  lands  in  which  he  died  infeft.  By  section  31, 
where  a  proprietor  dies  infeft,  a  decree  of  general  service  in  favour 
of  an  heir  alive  at  the  commencement  of  the  Act  is  equivalent  to  a 
mm^tis  causa  general  disposition  of  the  lands  by  the  ancestor  in 
favour  of  such  heir,  to  the  effect  of  enabling  him  to  expede  a 
notarial  instrument,  as  a  general  disponee  might  do,  and  that 
although  the  proprietor  has  been  subject  to  legal  incapacity.  A 
general  service  by  the  heir  of  any  person  so  served,  or  by  any  of  the 
successive  heirs  of  investiture,  or  by  the  heir  of  a  general  disponee, 
is  to  have  the  like  effect  as  a  transmission  of  the  right  in  the  landa 

Reservations,  Ac,  imported  h/  reference, — By  the  previous  Con- 
veyancing Acts,  real  burdens,  &c.,  might  be  imported  into  deeds  of 
conveyance  of  lands  by  reference  to  the  registered  conveyance  or 
deed,  of  or  relating  to  the  lands  affected  by  the  conditions,  &a, 
in  which  they  were  first  appointed  to  be  inserted,  and  were 
inserted,  or  in  any[subsequent  registered  deed  containing  those  which 
formed  part  of  the  progress  of  titles.  Section  32  extends  this  pro- 
vision. Keservations,  real  burdens,  conditions,  &c.,  affecting  land 
may  be  imported  into  a  recorded  deed  relating  to  such  lands  by 
reference  to  a  deed  applicable  to  such  lands  or  to  the  estate  of 
which  they  form  a  part,  in  which  the  reservations  are  set  forth  at 
full  length.  A  proprietor  may  execute  and  record  a  separate  deed, 
setting  forth  the  conditions  imder  which  he  is  to  feu,  or  otherwise 
deal  v/ith  or  affect  his  lands ;  and  these  conditions  may  be  effect- 
ually imported  by  reference  to  this  deed  of  conditions  in  any  sub- 
sequent deed  relating  to  the  lands. 

Way^ant  of  registration. — By  section  141  of  the  Titles  to  Land 
Consolidation  Act,  it  was  not  necessary  to  have  a  warrant  of  regis- 
tration endorsed  on  conveyances,  deeds  or  writings,  of  or  relating 
to  burgage  lands,  which,  according  to  the  then  existing  law  and 
practice,  might  be  recorded  in   the  burgh  register  without  such 


THE  STATUTES  OF  1874  AFFECTING  SCOTLAND.  649 

warrant  The  writs  referred  to  were  instruments  of  sasine,  and 
resignation  and  sasine,  bonds  and  dispositions  in  security  having  a 
clause  consenting  to  registration  in  the  burgh  register  of  sasines,  no- 
tarial instruments,  and  the  like.  The  distinction  between  burgage 
and  feu  being  now  abolished,  and  the  forms  of  conveyancing  applic- 
able to  lands  held  feu  being  now  applicable  to  lands  which  were 
held  bui^age,  the  above  section  has  been  repealed;  and  m  all  cases 
the  conveyance  must  have  a  warrant  of  registration  endorsed  on  it 
specifying  the  person  on  whose  behalf  the  conveyance  is  presented 
for  registration  and  the  register  for  the  county  or  burgh  in  which 
the  lands  are  situated,  and  signed  by  such  person  or  his  agent 
(sec.  33). 

Prescription, — Section  34  shortens  the  period  of  the  positive 
prescription.  First  of  all,  it  declares  that  an  ex  fade  irredeemable 
title  to  an  estate  in  land  recorded  in  the  appropriate  register  of 
sasines  shall  be  sufficient  foundation  for  prescription.  Formerly  it 
was  necessary,  in  the  case  of  a  disponee  at  least,  to  produce  not 
only  the  sasine  or  notarial  instrument,  but  the  warrant  or  warrants 
on  which  it  proceeded.  It  was  of  course  necessary  to  produce  all 
the  mid  couples,  and  if  one  of  these  was  lost  (an  instance  of  which 
we  find  in  Maconochie  v.  Governors  of  Trinity  Hospital,  14  D.  813) 
there  was  no  title  on  which  to  found  prescription.  Such  a  sasine 
would  now  be  a  good  foundation  for  prescription.  The  prescriptive 
period  of  possession  is  reduced  from  forty  to  twenty  years.  If 
there  is  possession  for  thirty  years,  no  deduction  is  to  be  made  of 
the  years  of  minority  of  the  person  against  whom  prescription  runs, 
or  of  a  period  during  which  he  is  under  legal  disability.  The  above 
provision  does  not  affect  servitudes,  or  public  rights  of  way,  or 
other  public  rights.  The  enactment  cannot  be  pleaded  in  any 
action  commenced  prior  to  1st  January  1879.  Possession  prior  to 
that  date  cannot  have  effect  for  the  purposes  of  this  section  unless 
it  be  continuous  up  to  that  date.  It  will  be  observed  that  this 
section  does  not  affect  the  negative  prescription. 

Division  of  Commonty, — A  decree  of  division  of  commonty  or 
common  property  or  runrig  lands,  pronounced  by  a  court  of  law  or 
arbiters,  has  the  effect  of  a  conveyance,  containing  assignations  of 
writs  by  all  the  joint  proprietors  (sec.  35).  A  decree  of  sale  of 
glebe  lands  under  section  17  of  the  Glebe  Lands  Act  of  1866, 
has  the  effect  of  a  conveyance  by  the  minister  at  sight  of  the 
heritors  in  fevour  of  the  heritor  in  whose  favour  it  is  pronounced 
(sec.  36). 

Conquest  and  Heritage. — Fees  of  conquest  are  abolished  with 
respect  to  successions  opening  after  the  date  of  the  Act  (sec.  37). 

Solemnities  of  Deeds, — Section  38  innovates  upon  the  solemnities 
which,  since  the  end  of  the  seventeenth  century,  our  law  has  re- 
quired in  order  to  give  a  probative  character  to  a  deed.  The  Act 
1696,  cap.  15,  required  in  deeds  written  bookwise  the  number  of 
pages  to  be  specified,  which  requirement  was  by  construction  held 
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to  apply  only  to  deeds  consisting  of  more  than  one  sheet.  The  Act 
19  &  20  Vict  cap.  89,  while  removing  the  necessity  of  marking  the 
pages,  expressly  provided  that  nothing  in  the  Act  should  be  con- 
strued as  affecting  the  provision  as  to  mentioning  the  number  of 
pages  in  the  testing  clause.  The  present  Act  does  away  with  this 
solemnity.  Further,  it  alters  the  provisions  of  the  Act  1681,  cap.  5 
(Lord  Stair  s  Act),  the  leading  statute  as  to  the  attestation  of  deeds. 
The  specification  of  the  name  and  designation  of  the  writer  of  the 
deed  is  a  solemnity  no  longer  required.  Nor  is  it  necessary  that 
the  names  and  designations  of  the  witnesses  should  be  inserted  in 
the  body  of  the  writ  or  the  testing  clause,  provided  their  designa- 
tions be  appended  to  their  subscriptions  (which  need  not  be  done  by 
the  witnesses  themselves)  before  the  deed  is  recorded  for  preserva- 
tion or  founded  on  in  any  court.  "  Founded  on  in  any  court*'  is 
y)robably  intended  to  mean  the  same  thing  as  the  ordinary  phrase, 
"  produced  in  judgment." 

Deed  not  invalid  because  improbaiive. — Section  39  makes  a  further 
alteration  on  the  law  of  evidence  as  to  deeds.  No  deed,  instrument, 
or  writing  subscribed  by  the  granter  or  maker,  and  bearing  to  be 
attested  by  two  witnesses  subscribing,  shall  be  deemed  invalid 
because  of  any  informality  of  execution,  but  the  burden  of  proving 
that  the  deed  was  subscribed  by  the  gi-anter  and  witnesses  shall  lie 
on  the  painty  using  or  upholding  the  same.  Such  proof  may  be  led 
in  an  action  or  proceeding  in  which  the  deed  is  founded  on  or 
objected  to,  or  in  a  special  application  to  the  Court  of  Session  or 
the  Sheriff  Court  of  the  defender's  jurisdiction.  Taken  in  connec- 
tion with  the  preceding  section,  section  39  is  rather  curious.  First 
of  all,  the  old-established  solemnities  of  deeds  are  swept  away,  and 
then  it  is  said  if  the  deed  is  informally  executed,  it  is  competent  to 
set  it  up  by  proof  that  the  granter  and  witnesses  by  whom  it  pur- 
ports to  be  subscribed  reaUy  did  subscribe  it.  If  the  witnesses' 
designations  are  not  given,  these  may  be  added  by  anybody  before 
recording  the  deed  for  preservation  or  founding  on  it  in  any  court. 
It  would  seem  that  the  informality  of  execution  contemplated  is 
the  omission  of  the  witnesses'  designations  in  cases  where  the  deed 
has  been  recorded  or  produced  in  judgment  before  the  omission  is 
supplied, — a  case  not  likely  to  occur.  These  alterations  (which 
apply  to  all  kinds  of  deeds,  whether  relating  to  lands  or  not)  on  our 
law  of  written  evidence,  are  of  the  utmost  importance,  and  we  can 
mly  hope  that  the  new  system  of  attesting  deeds  Will  work  as 
satisfactorily  as  that  which  has  existed  for  the  best  part  of  two 
centuries. 

Holograph  deeds. — Holograph  deeds  do  not  prove  their  own 
datos.  Section  40  alters  this  so  far  as  regards  testamentary  deeds, 
which  in  the  absence  of  evidence  to  the  contrary  are  to  be  deemed 
to  have  been  executed  of  the  date  they  bear. 

Notarial  subscription. — Where  the  granter  of  a  deed  was  unable 
to  write,  two  notaries  and  four  witnesses  were  required,  except  in 
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the  case  of  testamentary  writings,  in  which  case  one  notary  and 
two  witnesses  were  enough,  and  a  parish  minister  might  act  as 
notary  in  his  own  parish.  Section  41  alters  these  provisions.  One 
notary  and  two  witnesses  are  enough.  A  justice  of  the  peace  may 
act  instead  of  a  notary.  The  ceremony  of  touching  the  pen  is  dis- 
pensed with.  The  deed,  however,  must  be  read  over  to  the  granter 
in  presence  of  the  witnesses,  and  the  docquet  must  set  this  forth. 
This  does  not  ai)pear  to  have  been  made  matter  of  solemnity  in  the 
old  fonn.  The  docquet  also  sets  forth  the  fact  that  the  granter 
authorised  the  execution  of  the  deed.  In  the  form  of  the  docquet 
provided  by  the  Act  the  witnesses  do  not  attest  the  notary's 
signature,  they  only  attest  the  fact  of*  authority  having  been  given 
and  of  the  deed  having  been  read  over.  These  provisions  are  declared 
to  be  "  without  prejudice  to  the  existing  law  and  practice." 

Duration  of  Inhibitions. — Inhibitions  lasted  for  the  prescriptive 
period  of  forty  years.  Section  42  provides  that  inhibitions  existing 
at  the  commencement  of  the  Act  shall  prescribe  in  five  years  from 
that  date,  and  future  inhibitions  shall  expire  at  the  end  of  five 
years  from  their  taking  effect.  But  they  may  be  again  recorded, 
in  which  case  they  endure  for  another  period  of  five  years.  Exist- 
ing inhibitions  shall  not  in  any  case  be  effectual  for  a  longer  term 
than  that  for  which  they  would  have  remained  in  force  if  the  Act 
had  not  passed.  If,  for  example,  an  inhibition  would  have  ceased 
to  be  effectual  at  the  expiry  of  five  years  from  the  commencement 
of  the  Act,  it  cannot  be  again  recorded. 

Trust  Titles, — Theheir  at  law  of  a  last  trustee  may,if  there  is  no  con- 
trary provision  in  the  deed  of  trust,  and  no  contrary  order  is  given  by 
the  Court  of  Session,  complete  a  title  to  the  trust  estate  in  the  manner 
provided  by  the  Titles  to  Land  Consolidation  Act  with  respect  to  the 
title  of  any  other  heir ;  but  such  heir  at  law  cannot,  unless  under 
orders  of  the  Court  or  with  the  consent  of  all  the  beneficiaries  able 
to  consent,  administer  the  trust,  but  is  bound  to  make  over  the  lands 
to  a  trustee  or  factor  appointed  by  the  Court,  or  to  a  trustee 
appointed  by  a  person  who  has  power  of  appointment  under  the 
trust-deed,  or  to  a  person  appointed  by  all  the  beneficiaries  to 
execute  the  remaining  purposes,  or  to  the  beneficiaries  themselves, 
if  the  trust  purposes,  except  the  conveyance  of  lands,  have  been 
executed.  The  heir  at  law,  unless  he  acts  as  trustee  under  orders  or 
with  consent  as  above,  incurs  no  responsibility  under  the  trust 
(sec.  43).  Where  the  trust-deed  is  conceived  in  favour  of  the 
trustees  arid  their  heirs,  the  above  provision  is  not  necessary  to  en- 
able the  heir  to  make  up  a  title  to  the  trust-estate.  Where  the 
trust  is  not  practically  at  an  end  it  is  not  likely  that  this  provision 
will  be  much  taken  advantage  of  The  simplest  course  will  be  to 
get  a  trustee  or  factor  appointed  by  the  Court  at  once. 

W^hen  a  trust  title  has  been  completed  and  recorded,  and  a 
trustee  or  judicial  factor  is  appointed  by  the  Court  to  administer 
the  trust,  the  interlocutor  is  to  specify  the  trust-deed  and  the  other 
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titles  by  which  the  trust  title  has  been  completed,  so  as  to  identify 
them,  and  refer  to  the  register  of  sasines  where  the  title  is  recorded 
and  set  forth  the  lands  by  description  or  reference.  The  infeftment 
of  the  trustee  or  factor  is  completed  by  recording  an  extract  of  the 
interlocutor  (sec.  44). 

When  by  the  trust-deed  the  office  of  trustee  is  conferred  on  the 
holder  of  an  office,  or  the  proprietor  of  an  estate  and  his  successors 
therein,  and  the  title  has  been  completed,  the  ex  officio  successor  has 
a  complete  title  without  the  necessity  of  any  further  deed  or  con- 
veyance (sec.  45). 

The  20th  section  of  the  Titles  to  Land  Consolidation  Act 
dispensed  with  words  of  de  prcesenti  conveyance  in  testamentary 
or  mortis  causa  deeds,  which  if  they  contained,  with  reference  to 
lands,  words  which  would,  if  used  in  a  will  with  reference  to 
moveables,  have  conferred  on  the  executor  or  grantee  a  right 
thereto,  were  by  that  Act  declared  to  be  equivalent  to  a  general 
disposition  in  favour  of  the  grantee.  The  46th  section  of  the 
present  Act  goes  much  farther  in  the  same  direction.  It  provides 
that  where,  in  a  mortis  catisa  conveyance  or  testamentary  writing 
purporting  to  convey  or  bequeath  lands,  and  appointing  trustees  or 
executors,  there  are  no  words  of  conveyance  or  bequest  in  their 
favour,  the  trustees  may  complete  a  title  as  if  there  had  been  such 
words,  and  that  in  the  same  manner  as  a  general  disponee  may. 
There  may  thus  be  a  conveyance  to  trustees  without  any  words  of 
conveyance  to  them ;  but  the  deeds  must  purport  to  convey  or 
bequeath.  Then  follows  a  provision  that  nothing  in  the  section 
is  to  prevent  a  disponee,  etc.,  to  whom  the  lands  are  expressly  con- 
veyed in  such  deed  from  completing  a  title  thereto  in  his  own 
person,  "  where  the  completion  of  such  title  shall  not  be  at  variance 
with  the  purposes  or  directions  of  such  mortis  catisa  conveyance." 
It  is  not  quite  easy  to  see  what  is  meant  here.  The  most  natural 
interpretation  is,  that  there  may  be  a  double  title,  one  in  favour  of 
the  trustee  and  another  in  favour  of  the  disponee. 

Heritable  Securities. — Section  47  has  for  its  object  to  avoid  the 
necessity  of  granting  bonds  of  corroboration.  An  heritable  security 
upon  an  estate  in  land,  together  with  the  personal  obligation  to  pay  the 
principal  interest  and  penalty,  is  to  transmit  against  a  person  taking 
by  possession,  gift,  or  bequest,  or  by  conveyance,  when  an  agree- 
ment to  that  effect  appears  in  gremio  of  the  conveyance,  without 
the  necessity  of  a  bond  of  corroboration ;  and  the  personal  obliga- 
tion may  be  enforced  in  the  same  manner  as  against  the  original 
debtor  if  the  debt  still  subsists.  A  discharge  of  the  personal 
obligation  of  the  original  or  subsequent  debtor  is  not  to  prejudice 
the  security  or  the  personal  obligation  made  by  this  section  trans- 
missible against  the  existing  proprietor. 

Where  lands  burdened  with  heritable  securities  are  sold  by  the 
creditor,  and  there  happens  to  be  a  surplus  of  the  price,  on  that 
being  consigned,  the  disposition  to  the  purchaser  disencumbers  the 
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lands  of  the  selling  creditor's  security  and  all  subsequent  securities 
(Titles  to  Land  Consolidation  Act,  sec.  123).  Section  48  of  this 
Act  provides  that  where  there  is  no  surplus,  on  a  certificate  to  that 
effect  by  a  notary  public  and  the  disposition  by  the  creditor  being 
recorded,  the  lands  are  completely  disencumbered  of  all  securities 
and  diligences  prior  and  posterior,  and  the  creditor's  own  security 
and  diligence,  except  where  these  are  assigned  by  way  of  further 
security  to  the  purchaser. 

Where  from  any  cause,  e.g,  the  death  or  absence  of  the  creditor 
in  an  heritable  security,  the  debtor  exercising  his  right  of  redemp- 
tion is  unable  to  obtain  a  discharge,  he  may  consign  the  amount 
due,  and  a  notarial  certificate  may  thereupon  be  expede,  which 
beiug  recorded  completely  disencumbers  the  lauds  of  the  debt 
(sec.  49). 

Rights  of  Relief — Some  rights  connnected  with  land  do  not  run 
with  the  land,  and  are  not  carried  by  the  general  assignation  of 
writs  in  a  disposition.  An  obligation  to  free  and  relieve  of  aug- 
mentation of  stipend,  for  example,  being  a  personal  obligation,  and 
not  really  a  proper  obligation  of  warrandice,  is  a  right  of  this  kind, 
and  requires  an  express  assignation,  except,  no  doubt,  where  such 
an  obligation  enters  into  the  original  feu  contract.  The  successor 
of  the  vassal  has  right  thereto  without  express  assignation ;  but 
that  is  not  because  it  is  by  implication  assigned  in  the  assignation 
of  writs,  but  because  there  is  privity  of  estate  between  the  superior 
and  the  vassal,  and  the  superior  cannot  exact  fulfilment  of  one  part 
of  the  contract  without  fulfilling  the  counterpart  (cf  Spottiswoode 
V.  Sei/Tner,  15  D.  458,  and  Stewart  v.  Duke  of  Montrose^  22  D. 
755,  affirmed  4  M'Q.  499).  The  Act  provides  a  short  form  of  assig- 
nation of  such  obligations  of  relief  or  other  such  rights  connected 
with  land  (sec.  50,  Schedule  M). 

Probate  equivalent  to  will  for  purpose  of  completing  title, — The 
production  of  the  probate  of  a  will  is,  for  the  purpose  of  expeding  a 
notarial  instrument  or  otherwise  completing  a  title,  equivalent  to 
the  production  of  the  will  itself  or  an  extract,  and  it  is  not  com- 
petent to  challenge  a  notarial  instrument  which  before  the  Act  was 
expede  on  a  probate  as  its  warrant  (sec.  51). 

Decrees  of  service  in  terms  of  the  Service  of  Heirs  Act  and  the 
Titles  to  Land  Consolidation  Act,  dated  before  the  present  Act,  are 
not  to  be  challengeable  on  the  ground  of  certain  informalities  in  the 
manner  of  obtaining,  recording,  and  extracting  them  (sec.  52). 

The  grantee  under  a  general  disposition  may  complete  a  title  to 
an  heritable  security  by  notarial  instrument  in  the  form  of  Schedule 
N  of  this  Act.  Notarial  instruments  expede  and  recorded  before 
or  after  the  commencement  of  the  Act  in  the  form  of  Schedule  L  of 
the  Titles  to  Land  Consolidation  Act  are  declared  unchallengeable 
fsec.  53).  The  proper  form  was  that  contained  in  Schedule  K  K 
referred  to  in  section  127.  There  are  thus  three  forms  in  which  the 
notarial  instrument  applicable  to  heritable  securities  may  be  drawn. 
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Erasures  in  record. — ^A  deed  is  not  to  be  challengeable  on  the 
ground  that  there  is  an  erasure  in  the  record,  unless  it  be 
proved  that  the  erasure  was  done  fraudulently,  or  that  the  record 
is  not  conformable  to  the  deed  as  presented  for  registration  (sea 
54).  The  Act  6  &  7  Will.  IV.  c.  33,  provided  that  erasures  in 
instruments  of  sasine  and  of  resignation  ad  remaneTUiam  made 
before  registration  should  not  affect  their  validity,  provided  the 
words  written  in  erasure  tallied  with  those  appearing  on  the  record; 
and  section  144  of  the  Titles  to  Land  Consolidation  Act  extended 
the  provision  to  "  all  instruments." 

Right  of  heritable  Creditors  in  sequestrations — Section  118  of  the 
Bankruptcy  Statute  of  1856  provided  that  no  poinding  of  the 
ground  not  carried  into  execution  by  sale  of  the  effects  sixty 
days  before  the  date  of  the  sequestration,  and  no  decree  of  maills 
and  duties  on  which  a  charge  was  not  given  sixty  days  before  that 
date,  should  be  available  to  the  heritable  creditor  in  any  question 
with  the  trustee  in  the  sequestration,  except  for  the  interest  of  the 
debt  for  the  current  half-yearly  term  and  a  year's  arrear  of  interest 
It  was  further  provided  that  the  heritable  creditor,  having  a  security 
preferable  to  the  trustee's  right,  might  execute  a  poinding,  or  obtain 
a  decree  of  maiUs  and  duties  which  should  be  available  to  the  above 
extent  This  section,  which  was  a  re-enactment  of  section  95  of  the 
Act  2  &  3  Vict.  cap.  41,  is  now  repealed.  That  provision  "  took  away 
the  right  which  formerly  belonged  to  an  heritable  creditor  of  secur- 
ing a  preference  over  the  moveables  for  his  wh/)le  deibt,  principal 
and  interest,  in  competition  with  the  personal  creditor,  by  raising 
and  executing  a  summons  of  poinding  the  ground  after  the  sequestra- 
tion, but  before  the  confirmation  of  the  trustee"  (P^r  Lord 
Mackenzie  in  Barstow  v.  Mowbray y  March  11th,  1856;  see  also 
GampbdVs  Trs,  v.  Paul,  13  S.  237).  The  effect  of  the  repeal  of 
section  118  of  the  Bankruptcy  Act  is  consequently  to  revive  the 
right  of  the  creditor  to  attach  the  rents  and  the  moveables  on  the 
lands  prior  to  the  confirmation  of  the  trustee. 

Execution  of  Deeds  by  Companies  under  the  Companies  Acts, — 
A  deed  executed  after  the  commencement  of  the  Act,  to  which  a 
company  registered  under  the  Companies  Acts  1862  and  1867  is  a 
party,  may  be  executed  in  the  way  pointed  out  in  the  Acts,  or  may 
be  sealed  with  the  common  seal  of  the  company,  and  subscribed  on 
its  behalf  by  two  of  the  ordinary  directors  and  the  secretary,  in 
which  latter  case  witnesses  are  not  required.  By  the  Companies 
Act  of  1862  the  memorandum  and  the  articles  of  association  are  to 
be  signed  by  each  subscriber  in  the  presence  of,  and  be  attested  by 
one  witness  at  the  least  (sees.  11  and  16).  See  also  section  37  of 
Companies  Act  of  1867. 

Certain  ofiices  are  abolished,  and  the  duties  attaching  to  them, 
so  far  as  they  continue  to  exist,  are  transferred  to  the  Sheriff  of 
Chancery  and  the  Sheriff-Clerk  of  Chancery.  It  is  no  longer  neces- 
sary to  hold  a  court  for  the  disposal  of  unopposed  petitions  for 
wrvice  (sec.  57). 
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The  Act  applies  to  lands  held  of  the  Crown  or  Prince,  hut  is 
not  to  affect  the  jils  coronce  as  a  title  to  lands  or  heritages 
(sec.  59). 

Reference  to  description  of  lands, — The  Titles  to  Land  Act  1858, 
the  first  statute  in  which  description  by  reference  to  a  description 
of  lands  in  a  recorded  deed  was  authorised,  required  a  specification 
of  "  the  leading  name  or  names  or  other  short  distinctive  description 
of  the  lands,"  "  and  the  name  of  the  county  or  parish  or  supposed 
parish."  The  Titles  to  Land  Act  1860  made  it  sufficient  to  specify 
the  name  of  the  county,  and  where  the  lands  were  held  burgage  of 
the  burgh  and  county.  The  Titles  to  Land  Consolidation  Act, 
again,  required  the  specification  of  some  leading  name  or  names, 
or  some  distinctive  description  of  the  lands,  "  as  contained  in  the 
titles  thereto."  And  now  the  present  Act,  which  repeals  section  11 
of  the  Titles  to  Land  Consolidation  Act,  dispenses  with  the  mention 
of  a  leading  name  or  names ;  and  provides  that  no  objection  can  be 
taken  to  any  specification  because  of  the  omission  of  that  particular 
(sec.  61). 

Provisions  substituted  for  provisions  in  Titles  to  Zand  Consolida- 
tion  Act. — Sections  62,  63,  64,  and  65  are  intended  to  amplify  the 
provisions  of,  or  to  rectify  some  errors  which  occurred  in  the 
framing  of  certain  sections  in,  the  Titles  to  Land  Consolidation  Act 
relative  to  the  completion  of  the  title  of  adjudgers  and  the  heirs  or 
executors  of  creditors  in  heritable  securities.  Sections  62, 125, 127 
and  129  of  the  Titles  to  Land  Consolidation  Act  are  repealed,  and  new 
provisions  substituted,  which  are  to  stand  as  part  of  that  Act ;  the 
Act  is  to  be  read  as  if  these  had  been  originally  expressed  in  it. 
These  provisions,  as  they  now  stand,  are  to  this  effect  A  decree  of 
adjudication  for  debt  or  in  implement,  or  a  decree  of  constitution  and 
adjudication  for  debt  or  in  implement,  or  a  decree  of  declarator  and 
adjudication,  or  a  decree  of  sale,  are,  except  where  the  subjects  con- 
tained in  the  decree  of  adjudication,  constitution  and  adjudication, 
or  declarator  of  adjudication,  are  heritable  securities,  to  have  the 
effect  of  a  conveyance  of  the  lands  therein  contained  in  favour 
of  the  adjudger  or  purchaser  by  the  ancestor  of  the  apparent  heir, 
or  by  the  owner  or  proprietor  in  trust  or  otherwise,  and  whether  in 
life  or  deceased,  of  the  lands  adjudged  or  by  the  seller  of  the 
lands  sold  (sec.  62).  Where  a  creditor  in  an  heritable  security  con- 
stituted by  infeftment  dies,  leaving  a  testamentary  or  mortis  causa 
deed,  naming  executors  or  disponing  or  bequeathing  the  security,  the 
executors  duly  confirmed,  or  the  disponees  or  legatees,  as  the  case 
may  be,  may  complete  a  title  by  writ  of  acknowledgment,  granted  by 
the  debtor  in  the  security.  Where,  from  the  exclusion  of  executors, 
the  heir  has  right  to  the  security,  he  may  complete  a  title  in  the 
same  way  (sec.  63).  Section  64  provides  for  making  up  a  title  by 
notarial  instrument.  Where,  in  the  case  of  the  subject  being  an 
heritable  security,  an  adjudger  obtains  a  decree  of  adjudication,  or 
constitution  and  adjudication,  or  declarator  and  adjudication,  the 
adjudger  may  complete  a  title  by  recording  the  abbreviate  of  ad- 
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judication,  or  an  extract  of  the  decree,  in  the  register  of  sasines,  the 
effect  of  which  is  to  place  him  in  the  same  position  as  if  he  had 
a  recorded  assignation  granted  by  the  ancestor,  or  person  or  creditor 
in  trust  or  otherwise,  whether  in  life  or  deceased,  whose  estate  is 
adjudged  (sec.  65). 

Nothing  in  the  Act  is  to  affect  any  action  in  dependence  at  its 
passing  or  instituted  before  its  commencement  (sec.  68). 


^ht  JH0ttlk, 


Business  of  and  Procedure  in  the  Court  of  Session — Lord  Shands 
Address  to  the  Scots  Law  Society. — In  his  address  to  the  Scots  Law 
Society, Lord  Shand  considered,  among  other  topics, the  question,  How 
far  recent  legislation  for  the  amendment  of  the  procedure  in  the 
Supreme  Court  has  been  attended  with  the  desired  eflPect  ?  And 
the  answer  is,  that  the  change  has  on  the  whole  been  satisfactory ; 
an  opinion  which  not  only  is  to  be  regarded  with  the  deference  due 
to  the  position  of  the  learned  Judge,  but  which  also  possesses  Ibe 
weight  derived  from  his  large  experience,  both  at  the  Bar  and  on 
the  Bench,  of  the  working  of  the  Act  of  1868.  If  the  saving  i)f 
expense  and  the  securing  of  despatch  are  to  be  considered  advantage>, 
then  undoubtedly  the  Court  of  Session  Act  of  1868  has  beeu  a 
success.  The  old  system  has  not  only  ceased,  but  it  has  almost 
gone  out  of  memory.  Now-a-days  we  should  be  as  much  surprist^d 
to  hear  of  a  case  going  on  for  three  or  four  years  as  we  would  b? 
to  hear  of  a  sentence  of  death  being  carried  into  execution  in  Scot- 
land. Let  us  not,  however,  be  unjust  to  the  aTicien  rigime,  Vixere 
fortes  ante  Lord  Ormidale.  There  was  then  no  hurry,  there  was  much 
leisure,  much  deliberation,  frequent  review ;  and  so  perhaps  it  was 
that  the  men  of  those  older  days  built  up  a  more  exact  and  scien- 
tific system  of  law  than  is  possible  in  these  days  of  hurry-scurn*, 
in  which  we  do  not  care  very  much  about  making  the  law  scientific, 
and  do  care  very  much  about  making  it  convenient  and  conducive 
to  the  public  advantage, — which,  however,  it  cannot  be  in  the  long 
fun  unless  it  is  systematic  and  scientific. 

There  is  no  use  denying  that  for  a  long  time  the  Court  of  Session 
had  acquired  an  evil  reputation  for  expense  and  for  delay.  Tliis 
evil  repute,  as  always  happens,  hung  about  it  even  after  it  had 
ceased  to  be  deserved.  This  has  however  come  to  an  end.  It  raav 
safely  be  said  that  there  is  no  Supreme  Court  in  Her  Majesty's 
dominions  in  which  cases  are  dealt  with  in  a  more  thorough  and 
satisfactory  manner  or  with  more  despat<5h.  And  we  think  the 
public  have  come  to  be  quite  aware  of  the  fact  We  never  bear 
now  those  complaints  against  the  Court  which  used  to  be  rife 
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enough  but  a  very  few  years  ago.  Once  in  a  year,  perhaps,  you 
may  find  a  newspaper  article  in  which  the  Court  is  denounced  as 
behind  the  age,  etc.,  etc. ;  but  then  it  turns  out  that  if  is  written 
by  a  lawyer  who  has  had  a  case  and  lost  it — Rachel  weeping  for 
her  children  and  refusing  to  be  comforted.  This  little  game  soon 
comes  to  be  known,  and  it  is  only  the  most  innocent  yokel  who 
continues  to  fancy  that  it  is  the  Scottish  lion  that  is  roaring  while 
in  reality  it  is  only  Snug  the  joiner. 

The  marked  increase  of  business  in  the  Court  is  the  best  evidence 
tliat  the  public  appreciate  the  new  system  of  procedure  and  the 
efforts  of  the  able  and  earnest  Judges  who  are  working  it.  There 
may  still  be  matters  that  are  not  above  the  suspicion  of  requiring 
amendment ;  but  unless  these  faults  are  glaring,  we  are  inclined 
to  set  our  face  against  any  more  improvements  for  some  time  to 
come.  It  is  only  six  years  since  the  last  great  alteration  in  pro- 
cedure was  made ;  and  a  great  deal  more  depends  on  the  ability, 
anxiety,  and  earnestness  of  the  men  who  are  working  the  present 
system  than  on  any  improvement  which  can  be  suggested  upon  it. 
The  coach  is  going  very  well  at  present,  and  we  do  not  see  the 
advantage  of  eternally  sending  it  to  the  coachmaker's.  The  team 
is  a  good  one,  and  although  there  may  possibly  be  one  among  the 
number  inclined  to  jib  a  little,  and  kick  over  the  traces  occasionally, 
that  is  due  to  the  natural  friskness  of  youth,  which  will  subside  in 
due  course.  Indeed,  all  along,  the  worst  fault  of  the  coach  was 
that  it  had  not  enough  of  passengers.  But,  what  between  the 
lowering  of  the  fares  and  the  journey  being  performed  considerably 
under  the  former  time,  there  has  already  been  a  considerable  in- 
crease in  the  trafiSc,  and  there  promises  to  be  more. 

One  matter  of  which  considerable  complaint  has  been  made  is 
the  expense  connected  with  proofs  before  the  Lord  Ordinary.  Lord 
Shand  suggests  as  a  remedy  that  the  verdict  of  the  Judge  in  whose 
presence  the  witnesses  are  examined  should  have  the  same  effect 
as  the  verdict  of  a  jury,  i.e.  should  be  regarded  as  final  unless  the 
Court  of  review  should  be  satisfied  that  it  is  "  contrary  to  evidence." 
AVe  do  not  think  that  the  remedy  lies  in  this  direction.  No  doubt 
the  course  suggested  would  have  the  effect  of  saving  expense  in 
litigation,  as  of  course  every  measure  does  which  restricts  the  right 
of  review.  But  expense,  it  seems  to  us,  although  an  important,  is 
only  a  secondary  consideration.  The  thing  we  have  mainly  and 
primarily  to  attend  to  in  this  matter  is  to  secure  justice  and  to 
make  people  satisfied,  or  at  least  to  give  them  reasonable  grounds 
f.>r  being  satisfied,  that  they  do  obtain  it.  The  principle  would 
re(]^uire  to  be  carried  a  little  farther.  If  the  Lord  Ordinary's  judg- 
ment is  to  be  final  on  the  facts,  why  should  not  the  judgment  of 
the  Sheriff-Substitute?  There  is  one  very  strong  objection  to 
treating  the  judgment  of  the  Lord  Ordinary  as  we  do  the  verdict  of 
of  a  jury,  viz.,  that  he  is  not  a  jury.  The  intervention  of  a  jury  is 
invoked  on  the  principle  that  the  inarticulate  common  sense  of 
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twelve  ordinary  men  is  preferable  to  the  trained  ability  of  a  lawyer, 
although  they  should  be  entirely  incapable  of  stating  any  reasons 
for  their  opinions.    The  Lord  Ordinary  cannot  claim  immunity 
from  the  review  of  his  brethren  on  that  ground.     He  has  n()t  that 
divinity  which  doth  hedge  a  jury.     Again,  it  is  to  be  considered 
that  the  impossibility,  in  the  ordinary  case,  of  having  the  verdict  of 
a  jury  reviewed  was  just  one  of  the  reasons  why  jury  ti-jal  has 
fallen  into  such  disfavour.     Could  anything  be  more  annoying  to  a 
litigant  than  to  be  told  on  a  motion  being  made  for  a  new  trial,  **  if 
we  had  had  to  decide  the  case  ourselves  we  should  have  decide  I 
in  your  favour ;  but  the  jury  have  taken  a  different  view,  ai^l 
as  it  was  within  their  privilege  to  do  so,  we  can  do  nothing  ? " 
It  would  be  equally  unsatisfactory  for  a  litigant  to  be  in   effect 
told  by  the  Lord  President,  that    if   he    had    been   the    Loit 
Ordinary  he  would  have  given  a  different  decision  on  the  facts ; 
but  as  he  was  only  the  Lord  President,  he  was  powerless  in  the 
matter.     Another  reason  against  the  change  suggested  is  that  a 
judge  and  his  judgments  are  seldom  improved  by  renioviiig  the 
right  of  review  and  the  chance  of  reversal.     We  do  not  think  the 
change  proposed  or  suggested  will  be  a  popular  one ;  and  if  cairieil 
into  effect  we  are  pretty  sure  that  it  would  diminish  the  number 
of  proofs.     The  preference  at  present  given  to  a  judge  over  a  jiirj', 
to  a  legal  tribunal  over  a  popular  one,  is  a  preference  given  to  a 
legal  tribunal  which  has  the  advantage  of  the  help  furnished  by 
review  in  arriving  at  the  truth  and  justice  of  the  case. 

But  there  is  one  item  of  expense  in  pix)ofs  in  which  surely  a 
saving  might  be  effected, — the  expense  of  taking  down  the 
evidence.  In  the  first  place,  the  fees  allowed  to  shorthand  writers 
are  exorbitant.  In  the  second  place,  the  notes  of  evidence  are  in 
most  cases  put  to  no  use  whatever.  They  are  useless  to  counsel, 
because  as  a  rule  the  counsel  has  to  speak  on  the  evidence  before 
the  notes  are  extended ;  and  so  far  from  being  a  help  to  him  the 
system  of  shorthand  reports  is  a  hindrance,  because  from  the 
rapidity  with  which  the  trial  proceeds  it  is  impossible  for  couiistl 
to  take  notes  for  his  own  use  as  the  trial  goes  on.  They  are  useless 
to  the  judge  in  cases  where,  as  often  happens,  judgment  is  given  on 
the  spot ;  and  they  are  in  reality  of  use  in  few  cases  except  those 
which  are  appealed  to  the  Inner  House.  The  expense  is  incurred 
on  account  of  the  exception,  not  on  account  of  the  rule. 

When  writing  on  the  subject  of  Court  of  Session  expenses  we  may 
mention  a  peculiar  suggestion,  which  we  happened  to  see  not  a 

great  while  ago.     The  suggestion  occurred  in  a  letter  signed  " 

agent "  which  appeared  in  one  of  the  Edinburgh  newspapers ;  and 
it  was  to  the  effect  that  defences  in  an  action  should  be  prepared  hy 
agents  instead  of  by  counsel  as  at  present.  It  was  argued  that  as  the 
summons  might  be  prepared  without  the  assistance  of  counsel,  the 
,  defences,  the  preparation  of  which  is  attended  with  much  less 
difficulty,  ought  also  to  be  so  prepared.    We  should  rather  put  it 
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the  other  way;  if  defences  must  be  prepared  by  counsel,  the 

summons,  a  matter  of  greater  difficulty,  should  be  prepared  by 

counsel  also.    It  is  true  that  not  unfrequently  counsel  do  not  see 

the  summons  until  the  closing  of  the  record,  but  that  is  a  custom 

better  honoured  in  the  breach  than  in  the  observance.    It  stands  to 

reason  that  the  counsel  who  has  to  plead  from  the  record  should  be 

consulted  in  its  preparation.    There  can  be  nothing  more  irritating 

than  to  have  to  plead  in  support  of  the  conclusions  of  a  summons 

which  are  hopelessly  wrong,  and  which  might  have  been  put 

right  in  five  minutes  if  an  opportunity  of  doing  so  had  been 

given  at  the  proper  time.    As  to  the  matter  of  expense,  it  does 

not  much  matter  to  the  public  whether  the  agent  or  the  counsel  has 

the  piece  of  duty  in  question  to  do,  and  obtains  the  consequent 

emolument    There  need  be  no  antagonism  between  the  diflerent 

branches  of  the  legal  profession ;  and  we  do  not  believe  that,  as  a 

rule,  there   is.      It  is  not  our  duty  to  advocate  the  interests 

of  one  branch  of  the  profession  more  than  those  of  another. 

But  when  we  find  a  person,  under  pretence  of  securing  reform  and 

of  saving  expense  to  litigants,  advocating  that  which  is  to  put 

money  in  his  own  pocket,  we  cannot  help  being  amused  at  the 

man's  want  of  humour,  for  it  never  seems  to  have  occurred  to  him 

that  it  is  not  in  good  taste  to  commit  a  piece  of  gross  efiTrontery. 

Abolish  counsel  if  you  please ;  but  so  long  as  you  have  them,  do 

not  render  their  position  the  shadow  of  a  shade.   Be  as  self-seeking 

as  you  please,  but  do  not  pretend  to  be  doing  so  from  a  high  regard 

to  the  public  interest,  assuring  the  audience  that  ''there  is  no 

deception."    There  is  not,  indeed;  for  nobody  is  deceived.    We 

object  to  the  trick,  in  the  first  place,  because  it  is  a  trick;  and  we 

object  to  it,  in  the  second  place,  because  it  is  not  done  neatly.    It 

fails  in  art 

In  his  address  above  referred  to.  Lord  Shand  also  refers  to  one 
matter  which  has  caused  considerable  complaint—  the  delay  in  dis- 
posing of  causes  set  down  for  debate  in  the  Outer  House.  "  If  the 
engagements  of  counsel  in  other  departments  were  found  to  lead 
to  frequent  adjournments  of  causes,  causing  material  delay,  or  if 
the  absence  of  counsel  from  this  reason  caused  a  stoppage  of  the 
judicial  business  of  the  day,  and  the  consequent  loss  of  judicial 
time,  I  think  that  some  peremptory  rule  would  become  right  and 
necessary.  It  must  not,  however,  be  forgotten  that  such  a  rule 
would  practically  infer  that  counsel  must  attach  themselves  to  one  of 
the  five  or  six  departments  of  the  Court  daily  sitting.  In  the  limited 
field  which  the  Scotch  Bar  affords  this  would  be  a  matter  of  great 
difficulty;  and  if,  in  cases  of  difficulty,  counsel  were  to  be  brought  on 
special  instructions  from  the  special  departments  to  which  they  had 
attached  themselves,  the  expense  of  litigation  would  often  be  consider- 
ably increased.  It  appears  to  me  that  the  inconvenience  which  no 
doubt  to  some  extent  now  exists,  may  be  met,  as  I  have  found  it 
always  has  been  met  in  my  own  experience,  by  allowing  an  adjourn- 
ment on  one,  or,  in  special  circumstances,  it  may  be  on  two  occasions, 
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but  requiring  that  the  case  shall  be  proceeded  with  when  next, 
called.  Having  acted  on  this  rule,  I  cannot  say  that,  as  yet,  I  have 
found  any  serious  inconvenience  or  delay  to  result/' 

It  is  quite  clear  that  no  hard  and  fast  line  can  be  drawn  in  this 
matter,  and  that  the  evil  is  to  be  remedied  by  the  exercise  of  some 
tact  and  some  firmness.  One  remark  occurs  to  us  when  writing  on 
tliis  part  of  the  subject.  If  a  Judge  requires  counsel  to  be  present 
at  his  Bar  the  moment  a  case  is  called  under  penalty  of  the  case 
being  dismissed,  counsel  have  a  right  to  expect  that  the  Judge  shall 
be  present  when  the  Court  opens.  If  a  counsel  waits  half-an-hour 
for  a  Judge,  and  is  then  called  to  anothei  Court,  he  has  a  right  to  com- 
plain if,  the  moment  his  back  is  turned,  the  Juclge  appears,  calls  the 
case,  and  dismisses  it  in  respect  of  the  non-appearance  of  the 
counsel  In  such  a  case  the  action  is  in  reality  dismissed  because 
of  the  non-appearance  of  the  Judge. 

Debts  Recovery  Act—MerckarUs'  Accounts, — In  another  page  we 
give  a  report  of  a  decision  by  the  Sheriff  of  Midlothian  regarding 
the  application  of  the  Deb.ts  Eecovery  Act.  The  point  decided  by 
the  Sheriff  is  one  of  very  great  importance,  because  it  is  one  which 
must  arise  in  every  Sheriff  Court  in  Scotland,  and  because,  if  the 
Sheriff's  view  is  right,  there  will  be  excluded  from  the  operation  of 
the  Act  a  class  of  cases,  dozens  of  which  (in  the  large  towns  at 
least)  must  occur  every  year.  The  case  was  this.  An  action  was 
raised  for  the  price  of  goods  consigned  by  a  firm  of  wholesale 
manufacturers  in  London  to  a  firm  of  wholesale  merchants  and 
manufacturers  in  Edinburgh.  The  Sheriff  held  that  the  Debts 
Eecovery  Act  did  not  apply  to  such  debts,  on  the  ratio  that  as  the 
terms  employed  by  the  Act  in  describing  the  class  of  actions  to 
which  it  applied,  "  actions  for  house  maUls,  men's  ordinaries,  ser- 
vants* fees,  merchants'  accounts,  and  other  the  like  debts,"  are  the 
same  as  those  employed  by  the  Act  1679,  cap.  83  (the  Triennial 
Prescription  Act),  in  describing  the  class  of  debts  to  which  it 
applied,  he  was  bound  to  give  the  terms  in  the  recent  Act  the  same 
construction  which  had  been  given  to  them  when  employed  in  the 
old  Act ;  and  in  construing  the  terms  in  the  old  Act  it  had  been 
held  that  "  merchants*  accounts  *'  did  not  include  accounts  for  goods 
consigned  by  one  wholesale  foreign  merchant  to  another,  but  only 
meant  shopkeepers*  accounts.  Tliis  was  decided  in  the  case  of 
Hamilton,  1795,  M.  11,120.  In  that  case  the  pursuer,  a  merchant 
in  Virginia,  sued  for  the  price  of  a  considerable  quantity  of  goods 
consigned  to  another  merchant,  to  be  sold  in  the  West  Indies. 
The  Court  held  that  the  triennial  prescription  did  not  apply,  on  the 
ratio  "  that  the  chief  object  of  the  Act  1579  was  to  prevent  tlie 
hardship  that  might  arise  from  losing  the  old  discharged  accounts 
of  shopkeepers  and  other  retailers,  and  that  it  was  not  meant  to  cut 
off  claims  arising  from  considerable  mercantile  tmnsactions,  wliich 
at  the  date  of  the  Act  were  very  rare  in  this  country."  We  do  not 
agree  with  the  learned  Sheriff.     We  think  that  the  terms  employed 
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in  an  Act  are  to  be  construed  in  the  sense  which  they  bear  at  the 
time  the  Act  itself  is  passed. 

The  terms  in  question  were  not  inserted  in  the  recent  Act  with 
the  intent  that  there  should  be  imported  along  with  them  that 
limited  signification  which  had  been  attached  to  them  when  they 
occurred  in  another  Act  of  a  different  scope  and  character  and 
passed  in  a  different  state  of  society,  and  which  had  been  so 
attached  to  them  because  of  considerations  derived  from  that 
diflTerent  scope  and  character  and  that  different  state  of  society 
which  it  was  meant  to  regulate.  The  reason  why  the  terms  which 
were  found  in  the  old  Act  were  used  in  describing  the  class  of  cases 
to  which  the  Debts  Kecovery  Act  was  meant  to  apply  was 
simply  this,  that  they  happen  to  express  very  fairly  ordinary 
everyday  transactions  of  no  great  pecuniary  value.  But  if  we 
are  to  go  at  all  upon  the  meaning  attached  formerly  to  the 
words  in  question,  we  must  consider  the  reason  why  that 
meaning  was  imposed  on  them.  Now,  it  is  quite  clear  that  the 
ratio  decidendi  in  ffamiltorCs  case  does  not  apply  here.  The  Court 
tried  to  arrive  at  the  intention  of  the  legislature.  People  are  apt, 
said  they,  to  lose  the  discharged  accounts  of  tradesmen,  not  their 
receipts  for  considerable  mercantile  transactions.  The  protection 
of  the  Triennial  Prescription  Act  was  therefore  needed  in  the 
former  case ;  it  was  not  needed  in  the  latter.  But  the  advantage 
of  having  a  cheap  and  expeditious  mode  of  recovering  debts  is  one 
which  is  as  much  felt  and  almost  as  much  needed  by  the  wholesale 
dealer  as  by  the  retail  dealer.  And  it  is  difficult  to  see  why  the 
circumstance  that  one  is  apt  to  lose  receipts  from  shopkeepers  is  a 
reason  why  a  shopkeeper  should  have  the  advantage  of  a  readier 
form  of  process  against  his  customer  than  the  wholesale  dealer  has 
against  the  retailer.  When  we  look  at  the  above  ratio  in  Hamil- 
ton's case,  the  Sheriff's  reasoning  comes  to  this, — People  are  apt  to 
lose  the  discharged  accounts  of  shopkeepers;  ergo,  wliolesale 
merchants  cannot  sue  under  the  Debts  Recovery  Act.  Lastly,  the 
judges  in  Hamilton's  case  argue  that,  at  the  date  of  the  old  Act 
considerable,  i.e,  wholesale,  mercantile  transactions  were  rare  ;  there- 
fore these  could  not  have  been  in  the  eye  of  the  legislature.  By 
the  same  token,  considerable  mercantile  transactions,  being  not  rare 
but  very  common  in  this  country  now,  must  have  been  in  the  eye 
of  the  legislature  when  they  passed  the  Act  30  &  31  Vict.  c.  96. 

This  is  the  conclusion  of  the  whole  matter.  The  restricted 
signification  given  to  "merchants' accounts"  is  an  accident,  is  not 
of  the  essence  of  the  expression,  and  the  reason  why  that  restricted 
signification  was  ascribed  to  it  when  it  occurred  in  the  Triennial 
Prescription  Act  is  one  which  has  no  bearing  upon  the  Debts 
Recovery  Act,  and  is  indeed  not  an  element  in  the  consideration  of 
the  question, — what  is  the  true  construction  of  the  expression  when 
it  occurs  in  the  latter  ?^ 

^  Since  this  article  was  in  type,  the  Sheriff's  decision  has  been  reversed  in  the  Court 
of  Josticiary. 
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American  estimate  of  Lord  Moncreiff's  Address  at  the  Social 
Science  Association, — Lord  MoncreifiTs  address  at  the  Glasgow  Con- 
gress, which  we  print  elsewhere,  has  the  merit  of  undertaking  to 
subject  Law  to  the  test  of  practical  utility,  and  also  of  suggesting 
reforms  from  the  standpoint  of  one  bred  to  a  system  of  laws  grow- 
ing out  of  the  Civil  Law.  The  disciple  of  the  Common  Law  is 
taught  to  look  with  reverence  upon  the  laws  and  the  precedents  of 
the  past,  and  it  is  usually  necessary  for  him  to  take  a  long  stride 
before  he  is  able,  without  bias,  to  consider  how  far  old  law,  under 
new  circumstances,  is  calculated  to  promote  the  ends  of  justice 
The  common-law  lawyer  is  essentially  conservative,  and  believes 
that  a  law  once  necessary  to  the  protection  of  liberty  or  the  rights 
of  private  property  can  never  be  productive  of  anything  but  justice. 
Lord  Moncreiff,  bred  to  the  Scotch  Law,  which,  in  all  material 
respects,  is  an  outgrowth  of  the  Eoman  Law,  is  keenly  alive  to  the 
narrowness  of  the  English  system  and  the  conservatism  of  the 
English  lawyers,  anJ  he  discusses,  with  energy,  various  subjects 
that,  in  his  view,  need  amendments.  As  Lord  Justice-Clerk  of 
Scotland,  and  as  a  jurist  of  great  ability,  his  words  are  worthy  of 
careful  study. — Albany  Law  Journal. 


fiotts  ot  (English,  ^mtvmn,  anb  Colonial  Cases. 

Will. — Absolute  Interest — Repugnant  Bequests^ — Testator  gave  all  his  real  and 
personal  estate  to  trustees  upon  trust  to  pay  the  residue  of  nis  personal  estate 
to  his  wife  for  her  own  absolute  use  and  oenefit,  and  after  several  other  devises 
he  gave  all  the  money,  if  any,  which  should  be  remaining  after  payment  of  his 
wife's  just  debts,  etc.,  to  certain  legatees  : — Held^  that  the  widow  took  an 
absolute  interest  in  the  residuary  personal  estate. — Perry  y.Merritt,  43  L.  J.  Rep. 
(C.  L.)  608. 

Negligence. — Repairs  of  Highway — Liability  of  Surveyor  of  Highways, — 
Deft  had  been  appointed  bv  the  vestry  surveyor  of  highways.  The 
vestry  resolved  that  a  part  of  a  highway  should  be  raised,  and  ordered  deft  to 
employ  men  to  do  it.  He  contracted  with  G.  to  do  the  work  at  so  much  per 
yaid,  and  the  vestry  found  the  materials.  G.  employed  his  own  men,  and 
proceeded  to  perform  the  work.  Deft  did  not  personally  interfere  with  the 
work.  G.  left  the  road  in  such  a  state  that  pit.,  in  driving  along  by  night, 
w^as  overturned  and  injured.  Deft  did  not  give  any  direction  that  the  road 
should  be  left  in  such  a  state  : — Held  (in  an  action  by  pit),  that  deft  was 
not  liable. — Taylor  v.  Greenhalgh;  PendUbury  v.  the  same,  43  L.  J.  Rep. 
(Q.  B.)  168. 

Negligence.— 5y  Railway  Company — Evidence — Invitation  to  alight  by  call- 
ing  out  name  of  station. — In  an  action  against  a  railway  company,  for  negligently 
causing  the  death  of  one  of  their  passengers,  it  appeared  that  tne  deceased,  who 
was  short-sighted,  was  in  the  habit  of  travelling  daily  from  Highbury  station 
to  Broad  Street  station  and  back.  One  evening  after  dark  the  deceased  arrived 
at  Highbury  station  in  one  of  the  company's  trains.  The  train  was  stopped 
when  part  of  it  was  brought  up  to  the  platform  and  part  of  it  was  in  a  tunnel, 
through  which  the  station  is  approached  from  Broad  Street  station.  Part  of 
the  platform  runs  a  short  distance  into  the  tunnel,  and  from  the  end  of  the 
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platform  a  slope  leads  down  to  the  level  of  the  line.  On  the  night  in  question 
there  was  a  quantity  of  hard  rubhish  from  one  to  two  feet  high  lying  along 
beyond  the  dope.  The  carriage  in  which  the  deceased  was  riding  was  puUeS 
up  opposite  this  rubbish,  at  the  distance  of  twenty-seven  feet  from  the  mouth  of 
the  tunneL      After  the  train  had  stopped,  a  passenger  in  the  next  carriage 

gEive  evidence  that  he  lieard  the  company's  servant  cafl  out  ^  Highbury  ;"  that 
e  got  out ;  that  he  then  heard  called  out  *^  keep  your  seats  ;  that  he  then 
hec^  a  groan,  and  going  to  the  sound  found  the  deceased,  lying  partly  on  the 
rubbish,  and  partly  with  his  legs  on  the  rails  between  the  wheels,  and  having 
sustained  such  internal  injuries  in  attempting  to  alight  from  the  carriage  that 
he  died  soon  afterwards.  The  wheels  of  the  carriage  had  not  gone  over  the 
deceased,  the  train  must  therefore  have  been  at  a  stand-still  long  enough  for 
the  passenger  who  gave  evidence  to  alight,  and  then  to  proceed  in  the  darkness, 
and  to  find  the  deceased  in  the  situation  described.  The  tunnel  was  dark, 
being  filled  with  steam,  but  there  was  a  lamp  at  the  end  of  the  tunnel.  The 
Judge  at  Nisi  Prius  having  on  this  evidence  directed  a  nonsuit, — Held  (revers- 
ing the  judgment  of  the  Queen's  Bench  and  Exchequer  Chamber),  that,  without 
laying  down  any  rule  as  to  the  effect  in  all  cases  of  tne  company's  servant  calling 
out  the  name  of  the  station,  the  evidence  of  the  calling  out  the  name  in  this 
case,  coupled  with  the  stopping  of  the  train,  and  the  interval  of  time  which 
elapsed  before  it  was  acain  moved  on,  was  evidence  which  ought  to  have  gone 
to  the  jury,  as  it  was,  m  the  absence  of  rebutting  evidence  on  the  part  of  the 
company,  sufficient  to  authorize  their  finding  a  verdict  for  the  pit — Bridges  v. 
The  Ncxrth  London  RaiL  Co.,  43  L.  J.  Rep,  (H.  L.),  Q.  B.  151. 

Nbgliqence. — Railway  Company — Invitation  to  Passenger  to  alight — Over- 
shooting Platform, — Plaintiff  was  a  passenger  by  defendants'  railway,  and  as  the 
train  reached  the  station  to  which  he  was  to  be  carried,  he  heard  the  name  of 
such  station  called  out ;  the  train  afterwards  stopped,  and  he  heard  the  opening 
and  shutting  of  doors  usual  upon  passengers  abating.  He  then  opened  the 
door  of  the  carriage  in  which  he  travelled,  and  wnich  was  the  secona  from  the 
engine,  and  put  one  foot  on  the  step  and  the  other  on  what  he  expected  to  be 
the  platform,  but  the  part  of  the  train  in  which  he  was  carried  having  overshot 
the  platform  he  fell  on  to  the  embankment.  It  was  a  dark  night  at  the  time, 
and  there  was  no  light  within  forty  feet  of  the  spot,  and  pltf.  was  therefore 
unable  to  see  whether  the  platform  was  or  was  not  by  the  side  of  the  carriage. 
A  passenger  in  the  third  carriage  from  the  engine  proved  that  he  got  out  and 
alighted  on  the  platform,  and  that  he  afterwanis  saw  plaintiff  fall.  I^o  warning 
was  given  by  deft.'s  servants  to  any  of  the  passengers  not  to  leave  their  seats, 
and  the  train  was  never  backed,  but  after  the  accident  proceeded  on  its  journey. 
In  an  action  for  the  injury  pit.  had  sustained  by  such  fall  through  defts.' 
negligence, — Held,  that  there  was  evidence  on  which  a  jury  might  reasonably 
find  negligence  on  the  part  of  defts.,  without  contributory  negligence  of 
pU. — WelUr  V.  The  London^  Brighton  and  Souih  Coast  Bail  Co.,  43  L.  J.  Rep. 
(C.  P.)  137. 

Payment. — By  Foreign  Cheque — Presentment, — Deft,  on  27th  of  January, 
gave  to  pit.,  in  payment  of  a  debt,  a  cheque  drawn  upon  a  Jersey  bank.  On 
the  28th  pit.  paid  it  in  to  his  bankers  in  London,  who,  as  is  customary  with 
English  bankers,  sent  it  to  Jersev,  where  it  was  received  by  the  bankers  on  the 
29th,  on  which  day  deft  had  funSs  in  their  hands.  No  notice  was  taken  by  them 
of  a  request  for  payment  sent  with  the  cheque.  Plt.'s  bankers  had  not  any 
agent  in  Jersey.  They  applied  again  for  the  cheque  or  tlie  amount  thei-eof  on 
the  6th  of  Febraary.  In  answer  to  this  application  the  cheque  was  sent  back 
to  them  with  the  words"  refer  to  drawer"  written  upon  it.  The  Jersey  bank 
had  stopped  payment  on  the  Ist  February  ; — Held,  that  there  had  been  a  good 
presentment  of  the  cheque,  that  there  haa  been  no  laches  on  the  part  ol  the 
pit.  or  his  bankers,  and  that  the  receipt  of  the  cheque  by  the  pit.  did  not 
amount  to  payment  of  the  amount  due. — Heywood  v.  Pickering,  43  L.  J.  Rep. 
(Q.  B.)  145. 
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Wife's  Equitt  to  a  Sextlemekt. — Htuhand  ofretidttary  legatee,  eauetUor. — 
A  wife's  eauity  to  a  settlement  attaches  only  to  property  which  comes  to  her 
husband's  nands  in  his  marital  ri^ht  If  a  testator  bequeaths  his  property  to  a 
married  woman,  and  makes  her  nusband  his  executor,  and  he  acts,  ne  is  pri- 
marily responsible  to  the  estate  ;  and  if  largely  indebted  to  it,  his  wife  has  no 
equity  to  a  settlement  out  of  any  part  of  it  till  her  husband's  liabilities  to  it  are 
discharged. — Knight  v.  Knight  ana  Jephe  v.  Knight,  43  L.  J.  Rep.  (C.  L.)  611. 
[Cf.  Conjugal  Rights  (Scotland)  Act  1661,  section  16.] 


Obhc  Scottiah  ^ato  M^q^zint  anb  Sheriff  dourt  |S.cpx)rtcr. 


SHERIFF  COURT  OF  PERTHSHIRE. 

Shei^  Barclay. 

8TIVEN  V,  YOUNG.— 15e^  and  27th  June  1874. 

Interdict  against  Publication — Counsel^  Fees  in  Sheriff  Courts. — A  trustee  and 
commissioner  on  the  sequestrated  estate  of  a  bankrupt  applied  for  interdict 
against  a  threatened  publication  by  the  bankrupt  reflecting  on  their  manage- 
ment, and  said  to  be  libellous.  At  the  first  calhng  the  bankrupt  appeared  by 
counsel,  and  entered  a  plea  of  incompetency.  A  diet  was  fixed  for  hearing 
T)arties  on  this  plea.  At  the  second  calling  the  bankrupt  again  was  represented 
by  counsel,  but  the  agent  for  the  petrs.,  in  respect  that  the  publication  oad  been 
printed,  withdrew  the  case. 

The  S.-S.  pronounced  the  following  interlocutor  : — 

"  Perth,  I5th  June  1874. — Having  heard  the  counsel  for  the  respt.  (the  agent 
for  the  petr.  declining  to  address  in  support  of  his  case),  sustains  the  pre- 
liminary plea  of  incompetency  to  the  petition,  dismisses  the  same  :  Finds,  the 
petr.  liable  personally  to  the  respt.  in  expenses,  remits  to  the  auditor  to  tax  the 
account  thereof,  and  decerns.  Hugh  Barclay. 

"Note. — The  S.-S.  entertains  no  doubt  of  the  utter  incompetency  of  the 
petition.  Interdicts  are  matters  of  nicety,  and  should  never  be  rashly  granted. 
There  ought  to  be  a  distinct  act  in  process  of  being  done  or  tlireatened  which 
is  clearly  shown  to  be  injurious  to  the  party  seeking  the  equitable  protection  of 
the  Court.  Without  such  clearly  expressed  fact  it  would  be  impossible  for  the 
l)arty  interdicted  to  draw  the  line  of  interdiction,  or  of  the  Court  to  punish  its 
infraction.  Generally  interdict  of  threatened  publication  through  the  press  is 
adverse  to  the  grand  palladium  of  British  liberty — freedom  of  the  press.  The 
principle  is  to  allow  the  utmost  freedom  of  publication,  subject  only  to  the 
punishment  for  libel.  It  may  be  that  where  there  is  a  clear  threat  of  a  distinct 
publication  whereby  great  damage  may  be  instantly  done  to  a  party,  and  which 
if  incurred  no  subsequent  penalty  or  punishment  could  adequately  remedy,  the 
Court  would  interfere  to  prevent  the  damage,  and  thus  shifting  the  responsibility 
on  the  party  unjustly  applying.  But,  in  the  present  case,  there  is  no  such 
f<pocific  statement  that  can  in  the  lea.«t  justify  the  interference  of  the  Court. 
The  threatened  pamphlet  is  said  to  be  *  scurrilous  and  defamatory,  and  contain- 
ing untruthful  and  libellous  statements.'  But  such  vague  terras  are  open  to 
interpretation.  Truth  itself  is  often  scandalous  to  the  party  who  is  injured  by 
its  announcement,  but  in  the  end  it  must  prevail,  and  no  person  with  truth  on 
his  side  should  ever  fear  the  closest  investigation,  but  should  rather  invite  and 
court  such.  According  to  the  prayer  of  the  petition,  the  Sherifl'  is  placed  some- 
AV'liat  in  the  seat  of  the  censor.  On  perusal  of  the  alleged  pampnlet  he  is  to 
determine  whether  it  is  scandalous  in  wliole  or  what  part  is  such,  and  so  may 
be  repressed,  and  what  other  part  may  be  made  public.     This  is  worse  than  a 
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fmblic  censor,  in  so  far  that  every  individual  who  thinks  himself  about  to  he 
attacked  through  the  public  press  may  have  an  individual  censorship  con- 
stituted for  his  sole  protection.  Indeed,  if  such  interference  of  the  law  be  per- 
missible to  intercept  written  or  printed  slander,  it  is  not  easy  to  perceive  whv 
the  same  remedy  should  be  denied  to  protect  from  oral  dander  of  more  frequent 
occurrence,  and  as  damamng  in  its  results. 

"  The  only  difficulty  the  S.-S.  had  was  as  to  the  -pxxrsaef  a  personal  liability  in 
costs.  He  comes  into  Court  in  the  character  of  trustee,  but  the  petition  dis- 
closes nothing  with  regard  to  the  protection  or  management  of  the  estate  under 
his  charge,  but  merely  seeks  to  protect  him,  and  anotner  gentlemen  said  to  be  u 
commissioner,  from  an  alleged  scandalous  attack.  In  the  face  of  the  application 
therefore  the  petition  is  one  personal  and  not  fiduciary,  and  as  such  must  carry 
all  and  every  pei-sonal  liability  and  consequence.  The  S.-S.  might  have  given 
costs  against  the  petr.  qua  trustee,  leaving  it  to  the  creditors,  or  any  of  their 
number,  to  object  to  the  same  being  carried  to  his  credit,  but  though  they  were 
successful  in  such  contention,  the  respt.  would  be  no  gainer,  for  it  is  not  easy 
to  perceive  how  he  could  come  again  into  Court,  and  have  the  fined  award  of 
costs  against  the  petr.  merely  as  trustee  altered  or  explained,  so  as  thereafter  to 
render  him  personally  liable  in  these  costs.  H.  B." 

Before  obtaining  the  account  of  expenses  taxed,  the  defender's  solicitor  moved 
that  the  employment  of  counsel  on  the  two  diets  should  be  authorised.  The 
following  interlocutor  was  thereon  pronounced  : — 


notes  annexed,  refuses  the  motion.  Hugh  Barclay. 

"  Note.— The  matter  is  one  of  some  delicacy,  and  which  has  more  than  once 
arisen  in  this  Court.  On  the  one  hand,  the  lieges  are  entitled  to  expect  that 
their  causes  will  be  amply  treated  by  the  local  Bar  (and  certainly  that  of  Perth 
justifies  their  confidence).  Should  any  litigant  desire  to  have  a  higher  grade 
of  advocacy,  justice  demands  that  he  should  pay  for  this  indulgence.  Where 
however,  both  parties  agree  to  take  the  aid  of  counsel,  or  where  one  party  takes 
that  aid  the  other  is  justly  entitled  to  follow,  and  in  that  case  the  fees  of  counsel 
are  clearly  chargeable  on  both  sides. 

"  The  S.-S.  has  no  difficulty  in  this  case  as  to  the  first  diet.  There  counsel 
appeared  without  any  notice  to  the  other  party,  who  therefore  came  unprepared 
with  similar  help.  A  preliminary  or  rather  a  prejudicial  defence  was  stated, 
that  the  action  was  incompetent,  and  the  facts  being  denied,  a  short  record  was 
at  once  made  up,  and  a  diet  fixed  for  a  week  thereafter  for  hearing  parties'  pro- 
curators on  the  closed  recortl.  This  was  the  proper  time  to  ask  for  authority 
to  have  counsel,  but  none  such  was  asked,  and  it  is  doubtful  if  the  omission  can 
now  be  supplied  ex  post  facta.  At  the  second  diet  the  defr.  again  appeared  by 
counsel  and  agent.  The  pursuer  only  appeared  b;^  agent,  and  then  he  dis- 
pensed with  a  hearing.  In  such  cases  it  is  the  practice  of  the  S.-S.,  in  accord- 
ance with  judicial  rule,  to  advise  tlie  case  ex  parte,  and  then,  if  a";ainst  the  party 
so  dispensing  with  a  hearing,  to  decide  without  unnecessarily  calling  on  the  other 
party  to  address.  A  rule  has  been  adopted  in  this  Court,  and  it  is  believed  in 
other  Courts,  to  check  the  practice  of  cheaply  purchasing  delay,  to  allow  a  cer- 
tain portion  of  the  fee  of  debate  where  the  appeal  to  the  Sherilf  is  wholly  with- 
drawn, or  a  dispensing  with  a  hearing  put  on  record  at  the  diet  for  heariii'* 
taken  before  the  Sheriff-Principal  or  the  Substitute.  The  respt.'s  agent  in  suc5 
cases,  having  to  prepare  for  the  debate  though  none  followed,  is  entitled  to  ade- 
quate remuneration.  Of  course,  in  this  case  the  dispensation  by  the  petr.  being 
only  entered  when  parties  met  for  debate,  and  the  S.-S.  having  indicated  his 
opinion  adverse  to  tne  pursuer,  he  did  not  call  on  the  defr.'s  counsel  to  pleail 
on  the  merits.  He  was,  however,  heard  on  the  question  whether  the  awanl 
of  costs  was  to  be  against  the  pursuer  personally,  or  only  in  the  character  of 
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trustee,  in  which  point  the  Judg^e  had  some  difficulty.  The  af^nt  for  the  pnr- 
8uer  took  no  part  in  the  discussion,  though  he  was  present  all  the  time,  and  nad 
the  opportunity  of  being  heard.  It  is  therefore  clear  that  the  general  rule  and 
practice  must  prevail,  and  the  audit  should  be  for  a  fee  attending  at  debate. 
There  is  a  question  whether  the  full  fee  or  the  modified  one  should  be  given. 
But  as  there  was  a  pointy  and  an  important  one,  discussed,  and  as  no  notice  of 
dispensing  with  the  hearing  was  given,  and  of  course  full  preparation  made,  the 
S.-o.  is  inclined  to  allow  the  full  fee  of  ordinary  agency. 

''But  the  important  question  remains,  whether  counsels'  fees  should  be 
allowed  the  respt  for  the  second  diet  ?  The  S.-S.  at  first  inclined  to  allow  such 
on  the  specialities.  There  can  be  no  question  the  issue  was  one  of  considerable 
delicacy  and  impoitance,  and  as  to  wnich  few  direct  authorities  are  at  hand. 
Then,  as  counsel  appeared  at  the  first  diet,  and  it  was  then  understood  that  the 
same  appearance  was  to  be  made  at  the  adjourned  diet,  the  petr.  had  ample 
time  to  provide  himself  with  counsel.  Had  he  done  so,  there  could  have  been 
no  question  as  to  allowing  the  chaise  on  both  sides  ;  but  seeing  that  he  did  not 
have  counsel,  it  is  not  easy  to  perceive  how  the  charge  on  one  side  should  be 
allowed  in  consistency  ivith  established  rule  and  practice.  It  would  just 
amount  to  this,  that  wherever  one  party  gives  notice  that  he  was  to  avail  him- 
self of  such  advocacy,  then  the  opposite  party  must  of  necessity  follow  suit,  or 
if  he  does  not,  he  must  defray  tne  additional  expense  incurred  by  the  over- 
anxiety  and  zeal  of  his  opponent  Such  a  rule  would  militate  much  against 
ec^ual  justice,  and  would  press  severely  on  litigants  who  are  content  to  abide 
with  native  talent,  or  are  unable  to  purchase  a  higher  grade.  H.  B." 

The  Auditor  having  disallowed  the  fees  to  counsel,  a  note  of  objections  was 
presented ;  but  the  o.-S.,  in  respect  of  his  former  decision,  disallowed  the 
objections.  On  an  appeal,  the  Sheriff  (Adam)  affirmed  the  judgment,  refusing 
the  fees  to  counsel. 

Act.'-Wilson. AU.  MitcheU. 


SHERIFF  COURT  OF  MIDLOTHIAN. 

Sheriff  Davidson. 

T.  M.  SAUNDERS  V.  LAWDEN  AND  ROSE.— 9^  October  1874. 

Debts  Eecovery  Act  (30  <&  31  Vict,  c.  96),  sec,  2 — Are  goods  supplied  by  manu- 
facturers in  England  to  wholesale  dealers  in  Scotland  merchants^  accounts  within 
the  meaning  of  the  Act  ? — The  defr.  pleaded,  inter  alia,  '^  First,  the  action  is  to 
recover  an  account  for  goods  supplied  by  manufacturers  in  England  to  whole- 
sale dealers  in  Scotland,  the  same  is  not  a  merchant's  account  in  the  sense  of 
the  Debts  Eecovery  Act,  and  the  said  action  is  incompetent  under  the  said 
Act,  and  falls  to  be  dismissed."  The  Debts  Recovery  Act  applies  to  "  actions 
of  debt  that  may  competently  be  brought  before  "  the  Sheriff  "for  house  maills, 
men's  ordinaries,  servants'  fees,  merchants'  accounts,  and  other  the  like  debts." 

The  Sheriff  pronounced  the  following  interlocutor  : — 

"  Edinburgh,  9th  October  1874. — The  Sheriff  having  heard  parties'  procurators 
on  the  competency  of  this  action  under  the  30  &  31  Vict  c.  96,  sustains  the 
first  plea  of  the  defra,  and  fiinds  the  action  incompetent :  therefore  dismisses  the 
same  :  Finds  the  defrs.  entitled  to  expenses,  fixes  the  same  at  £2,  and  decerns. 

"  Archibald  Davidson. 

"  Note. — This  is  an  action  for  the  price  of  goods  said  to  have  been  furnished 
by  one  firm  of  wholesale  manufacturers  in  London  and  Birmingham  to  another 
firm  of  wholesale  smallware  merchants  and  manufacturers  in  Edinburgh.  The 
amount  sued  for  is  not  great  (pn[y  £2Z,  8s..  with  a  deduction  of  16s.),  but  the 
(juantity  of  the  same  kinds  oi  articles,  indicating  the  small  individual  value  of 
each  article,  is  considerable.    It  is  plainly  a  transaction,  or  rather  two  trans- 
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sactions  between  two  dealers  in  the  way  and  for  the  purpose  of  their  respective 
trades.  It  is  apprehended  that  the  mere  amount  of  the  debt  claimed  or  the 
Talue  of  the  goods  sold,  and  in  that  view  the  comparative  smallness  of  the 
transactions,  is  not  a  matter  of  any  importance.  The  point  is,  what  is  the  char- 
acter of  the  debt ;  and  is  it  one  of  those  which  can  oe  recovered  under  the 
Becond  section  of  the  Debts  Recovery  Act  1867  7 

*'  If  the  question  were,  whether  the  Triennial  Prescription  Act  of  1579  were 
applicable  to  this  debt,  it  is  thought  that  it  would  be  held  to  be  inapplicable, 
and  that  this  is  not  a  merchant's  compt — a  shopkeeper's  account — in  the 
meaning  of  that  Act.  These  were  proper  mercantile  transactions,  the  furnish- 
ing of  certain  goods  by  the  manufacturers  in  England  to  other  merchants  in 
Scotland  for  the  purpose  of  their  business  ;  and  the  result  of  the  decision  is, 
that  such  mercantile  transactions  do  not  fall  under  the  Act  of  1579. 

''  If  this  be  so,  then  the  question  is — ^Are  the  pursuers  entitled  to  sue  under  the 
Act  of  1867  ?  The  Sheriff  does  not  doubt  tnat  the  intention  of  the  second 
section  of  this  Act  was  to  make  competent  under  it  such  actions  of  debt  (of  the 
value  prescribed)  as  are  effectual  by  the  Act  of  1579,  and  no  other.  It  indeed 
leaves  out  the  jprovidons  '  that  are  not  founded  upon  written  obligations.' 
But  that  is  a  dinerence  which  does  not  affect  the  matter  at  present  under  con- 
sideration. With  the  exception  of  this  difference,  the  phraseology  as  to  the 
subject  of  the  two  Acts  is  identical,  and  is  such  phraseology  as  would  not  have 
been  adopted  in  the  year  1867,  except  for  the  purpose  of  indicating  that  the 
debts  to  be  sued  for  were  to  be  of  the  same  kind.  No  doubt  the  word  merchant 
has  now  a  different,  or  at  least  a  more  extended  signification  from  what  it  had 
in  1579  ;  but  adopting  other  expressions  which  would  not  have  been  used  in 
the  modem  Act,  except  for  the  purpose  of  identifying  it  with  the  old  one,  the 
Act  of  1867  must  be  held  as  limiting  vnerchant^  accounts  pursuable  under  its 
second  section,  in  the  same  way  as  under  1579.  It  is  to  be  regretted  that  this 
Act  does  not  expressly  refer  to  the  Act  of  1579.  A.  D." 

AcL — Turner, Alt,  Wood, 
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NIVEN  V,  LONDON  AND  BDiNBURGS  SHIPPING  CO.— November  1874, 

Carrier — Delay  in  delivery — Duty  of  consignee  to  make  inquiries, — At  this 


was  delivered  to  the  Company  on  or  about  the  24th  of  October  1873,  but 
which  was  not  delivered  until  the  13th  November  following,  whereby  the 
pursuers  lost  the  sale  of  said  articles,  they  having  been  specially  ordered  by 
customers  who  refused  to  take  them  owing  to  the  delay.  There  was  also  a 
claim  of  2s.  for  breakages.  Defence  was,  firsts  that  the  Shipping  Company 
was  not  the  contracting  carrier,  and  second,  tnat  the  box  was  wrongly  addressed, 
which  was  the  cause  of  delay,  and  ihirdy  that  the  pursuer  himself  was  guilty 
of  moro  in  not  inquiring  at  the  Shipping  Company  after  his  box.  As  to  the 
first  and  second  pleas  of  the  defrs.,  a  proof  was  led  under  a  commission  in 
London,  and  witii  respect  to  the  defrs.'  third  plea,  it  was  contended  that 
there  was  no  onus  on  the  pursuer  to  make  inquiries  with  the  view  of  helping 
the  defrs.  to  fulfil  their  contract,  which  was  to  carry  and  deliver  the  goods  in 
due  course  without  any  assistance  from  the  pursuer.  All  that  the  pursuer 
was  bound  to  do  under  the  contract  was  to  deliver  the  goods  properly 
addressed  to  the  carrier  {Mann  <&  Co,  v.  Skinner,  27th  June  1829,  7  Shaw 
806,  Bell's  Prin.  sees.  160,  164  and  168.)  In  point  of  fact,  however,  the 
pursuer  had  inquired  ;  he  dispatched  a  telegram  to  the  consigners  in  London, 
who  communicated  with  Lavington  Brothers  on  the  6th  of  Noveiuber,  and 
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the  goods  were  not  delivered  until  the  13th.  In  giving  judgment,  the 
Sheriff  said  it  could  not  be  disputed  that  this  case,  in  which  the  claim  amounted 
to  £1  7s.,  had  received  an  amount  of  discussion  on  the  part  of  the  gentlemen 
intrusted  with  the  interests  of  the  parties  on  both  sides,  which  would  have  been 

?uite  adequate  to  dispose  of  a  much  larger  question  in  point  of  pecuniary  value. 
n  point  of  legal  interest,  however,  he  admitted  that  it  was  a  question  of  con> 
siderable  difficulty.  He  owned  that  he  had  had  a  good  deal  of  difficulty  in 
arriving  at  a  decision,  and  he  felt  very  much  indebted  to  both  of  the  gentle- 
men at  the  bar  for  the  very  able,  thorough,  and  searching  manner  in  which 
they  had  argued  the  case.  After  reviewing  the  evidence  his  lordship  said  he 
had  decided  on  the  first  two  pleas  which  had  been  submitted  by  the  defrs.  iu 
favour  of  the  pursuer,  as  the  whole  circumstances  went  to  show  (1)  that  the 
box  had  been  correctly  addressed  by  the  senders  to  Mr.  Niven,  and  not  Nixon, 
as  had  been  contended  by  Mr.  Smith  ;  and  (2)  that  the  Shipping  Company,  as 
public  carriers,  were  the  real  contracting  parties,  and  not  Messrs.  Lavington 
Bros.,  who  were  merely  their  agents  or  servants.  These  two  considerations, 
however,  would  only  affect  the  question  of  expenses,  but  then  the  question  of 
expenses  in  this  case  was  a  more  serious  one  than  that  of  the  amount  sued  for. 
Notwithstanding  the  very  able  arguments  advanced  by  Mr.  Morison,  he  still 
held  the  opinion — which  he  had  expressed  at  a  previous  hearing — that  there 
was  undue  delay  on  the  part  of  the  pursuer  in  making  inquiry  as  to  his  goods. 
He  could  not  affirm  Mr.  Morison's  contention  that  a  consignee,  in  such  a  posi- 
tion as  Mr.  Niven,  was  simplv  bound  to  wait  until  his  goods  were  brought  to 
him.  He  could  not  exclude  from  his  consideration  the  fact  that  the  pursuer 
received  his  invoice  on  the  27th  October ; — a  distinct  intimation  that  the  goods 
were  to  be  sent  "  per  steamer.  Hermitage  Wharf,** — and  it  was  perfectly  certain 
that  if  he  had  then  communicated  with  the  Shipping  Company,  he  would  have 
got  them  on  the  following  day.  There  should  have  been  reasonable  diligence 
and  inquiry  for  the  goods  on  the  part  of  the  consignee  before  he  could  bring 
an  action  for  delay.  As  to  the  breakage  there  was  evidence  that  the  box,  be- 
side having  lost  its  address-card  in  the  defrs.'  hands,  was*not  in  good  order 
when  delivered.  His  lordship  therefore  granted  decree  to  the  pursuer  for  2s., 
the  amount  of  damage  caused  by  the  breakage  of  one  of  the  articles  in  the  pack- 
age, with  the  costs  of  the  commission  in  London  ;  each  party  to  pay  his  own 
costs,  quoad  ultra. 

Act — P,  Morison* Alt, — Robert  Smith. 
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